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PREFACE. 


The  increased  favor  with  which  a  generous  profession 
have  received  each  succeeding  volume  of  this  serial  has  been 
to  us  an  incentive  to  make  this  volume  evidence  of  a  constant 
progression  in  thes  eries;  and  while  in  its  preparation  we  have 
adhered  to  the  plan  established  in  the  preceding  volumes,  we 
have  made  a  studious  effort  so  to  work  the  new  cases,  without 
omitting  any,  as  to  make  this  volume  a  supplement  to,  rather 
than  a  repetition  of  the  preceding  volumes,  and  thus  to  the 
greatest  degree  add  to  the  usefulness  of  the  set.  Some  con- 
ception of  the  magnitude  of  the  work  bestowed  on,  and  the 
value  of  this  volume  may  be  had  from  the  fact  that  it  gives 
7,834  references  to  cases,  more  than  5,000  of  which  are  to 
cases  decided  since  those  contained  in  Volume  VI.  The  seven 
volumes  now  contain  42,568  references  to  cases,  more  than 
seventy  per  cent,  of  which  have  been  decided  within  the  last 
ten  years.  The  addition  of  new  cases  upon  new  subjects 
made  by  each  succeeding  volume  of  this  serial  to  this  great 
store-house  of  Real  Property  Law  constantly  reduces  the 
possibility  of  your  having  a  question  upon  which  these  vol- 
umes contain  no  authority.  And  all  the  authority  in  any  of 
the  volumes  upon  any  point  is  made  accessible  by  a  moment's 
search  through  our  one  Complete  Index  to  the  entire  series* 
revised  upon  the  appearance  of  each  new  volume,  and  now 
published  in  a  separate  book,  to  the  preface  of  which  we  refer 
you  for  full  explanation  of  our  special  original  system  of 

indexing. 
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Sec.  I.  Liability  of  abstracter — Sufficiency  of  abstract 
between  vendor  and  vendee.  An  abstracter  of  titles  is  liable 
to  a  person  for  whom  he  or  it  has  prepared  and  furnished  an 
abstract  of  property,  for  damages  suflFered  by  such  person 
for  an  omission  to  note  in  the  abstract  an  incumbrance 
against,  or  matter  which  affects,  the  title.  Security  Abst. 
of  Tit.  Co.  V.  Longacre,  56  Neb.  469  (76  N.  W.  Rep.  1073). 
A  vendor's  contract  to  furnish  "  a  'search'  truly  showing  the 
condition"  of  his  title  is  complied  with  by  furnishing  a  mere 
abstract  of  the  indexes  of  the  records,  and  a  vendee  who 
accepts  such  a  "search"  without  making  objection  at  the 
time  cannot  make  its  insufficiency  a  ground  for  refusing  to 
perform  his  contract.  In  such  a  case  the  vendue  is  charged 
with  the  duty  of  ascertaining  the  true  condition  of  the  title 
as  revealed  by  a  thorough  examination  of  the  records  re- 
ferred to ;  and  he  cannot  refuse  to  complete  his  contract  on 
account  of  the  apparent  defects  in  the  title  which  a  proper 
examination  of  the  records  would  show  had  been  remedied. 
Moot  V.  Business  Men's  Ass'n,  157  N.  Y.  201  (52  N.  E.  Rep, 
i;  45  L.  R.  A.  666). 

Sec.  2.  Right  to  use  public  records — Use  of  abstracts 
as  evidence.  Mich.  Laws  1899,  No.  92,  requires  public 
records  to  be  open  for  inspection  and  making  transcripts, 
"to  all  persons  having  occasion  to  make  examination  of 
them  for  any  lawful  purposes,"  subject  to  reasonable  regu- 
lations. A  copy  of  "Abstract  of  Texas  Land  Titles,"  a 
printed  volume  published  by  Stephen  Darden,  comptroller 
of  Texas,  under  Tex.  Laws  1875,  ch.  56,  p.  71,  is  admissible 
in  evidence  without  further  authentication.  Huffman  v. 
Eastham,  19  Tex.  Civ.  App.  227  (47  S.  W.  Rep.  35).  In 
case  of  the  loss  of  a  deed  and  the  destruction  of  the  record 
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thereof  the  testimony  of  art  abstracter  whose  abstracts  of 
title  are  shown  to  have  been  compiled  in  every  respect  m 
accordance  with  Tex.  Rev.  Stat.  art.  2313,  that  he  had  com- 
pared and  verified-the  entries  in  his  abstracts  with  the  record 
of  the  lost  deed,[prtor  to  its  destruction,  is  sufficient  proof 
of  the  £xistehce,'  execution  and  registration  of  such  deed 
to  renden  the  abstract  admissible  as  evidence  of  these  facts 
and, .'to  prove  the  contents  of  the  deed.  Robbins  v.  Gin- 
no'cihio,        Tex.  Civ.  App.  (45  S.  W.  Rep.  34). 
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Sec.  3.  Title  and  rights  of  abutting  owner.  Subject 
to  the  public  easement,  an  abutting  lot  owner  who  owns 
the  fee  of  the  street  may  construct  therein  an  area  and  use 
the  s^me.  Dell  Rapids  Mer.  Co.  v.  City  of  Dell  Rapids, 
II  S.  Dak.  116  (75  N.  W.  Rep.  898;  74  Am.  St.  Rep.  783). 
Citing,  McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194.  An 
abutting  owner  who  owns  the  fee  in  a  highway  may  main- 
tain an  action  of  trespass  against  one  unlawfully  thereon. 
Huffman  v.  State,  21  Ind.  App.  449  (52  N.  E.  Rep.  713;  69 
Am.  St.  Rep.  368).  One  who  has  acquired  from  the  owner  of 
the  fee  of  land  occupied  by  a  street,  the  right  to  cross  it  with 
a  pipe  line  for  the  transportation  of  oil  should  be  permitted 
to  do  so,  under  proper  municipal  regulations.  Benton  v. 
City  of  Elizabeth,  61  N.  J.  L.  411  (39  Atl.  Rep.  683).  In 
Indiana  it  is  held  that  an  abutting  owner  having  the  fee 
of  the  street  is  entitled  to  the  surplus  earth,  gravel  and 
other  materials  excavated  in  the  street  in  front  of  his  prop- 
erty for  the  purpose  of  improving  such  street,  subject  only 
to  the  city's  right  to  use  such  materials  in  improving  other 
streets  under  the  same  general  plan  of  improvement;  but 
in  order  to  exercise  this  right  he  must  remove  such  mate- 
rials at  the  time  of  their  excavation,  and  his  failure  to  do  so 
will  be  treated  as  an  abandonment  of  them.  Haas  v.  City 
of  Evansville,  20  Ind.  App.  482  (50  N.  E.  Rep.  46). 
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Sec.  4.  Railroads  in  streets — Power  of  municipalities. 

An  abutting  owner  having  the  fee  in  a  public  street  may 
remove  a  bridge  or  enjoin  the  use  thereof,  which  has  been 
erected  by  a  railroad  company  without  authority.  Coats- 
worth  V.  Lehigh  Val.  Ry.  Co.,  156  N.  Y.  451  (51  N.  E.  Rep. 
301).  An  owner  of  land  abutting  upon  a  street,  who  owns 
the  fee  in  such  street  subject  to  the  public  easement,  can 
enjoin  the  laying  of  tracks  upon  and  the  use  and  occupation 
of  such  street  by  a  steam  railroad  company,  to  the  practical 
exclusion  of  the  public  from  so  much  of  such  street  as  is 
occupied,  where  no  compensation  to  such  owner  has  been 
ascertained  or  made,  although  such  company  is  acting  under 
authority  of  an  ordinance  of  the  municipality.  Bond  v. 
Pennsylvania  Co.,  171  111.  508  (49  N.  E.  Rep.  545).  Par- 
ticular facts  held  sufficient  to  give  an  abutting  owner  the 
right  to  an  injunction  against  the  construction  of  a  railroad 
in  a  street.  O'Connor  v.  Southern  Pac.  R.  Co.,  122  Cal. 
681  (55  Pac.  Rep.  688).  N.  Y.  Laws  1890,  ch.  565,  §  98, 
as  amended  by  Laws  1892,  ch.  676,  §  ^,  construed  and 
applied — liability  of  railroad  company  for  repaving  street 
between  its  tracks.  Conway  v.  City  of  Rochester,  157  N. 
Y.  33  (51  N.  E.  Rep.  395)..  In  a  recent  case  the  supreme 
court  of  Missouri  recognize  that  the  weight  of  modern 
authority  in  this  country  is  rightfully  arrayed  against  the 
doctrine  established  by  the  decisions  of  that  state  that  "the 
laying  of  a  railroad  track  on  the  established  grade,  and 
operating  a  steam  railroad  thereon,  does  not  subject  the 
street  to  a  servitude  different  from  that  which  was  contem- 
plated in  the  original  dedication,"  and  hold  that  a  city  has 
no  power  to  grant  the  use  of  an  alley  to  a  railroad  company 
to  lay  its  tracks  therein,  and  operate  its  engines  and  cars 
thereon,  if  the  ordinary  and  reasonable  effect  of  such  a 
grant  will  be  to  prevent,  or  unreasonably  impede  and  ob- 
struct, the  passage  of  other  vehicles  belonging  to  the  abut- 
ting owners  or  other  members  of  the  public  desiring  to  use 
such  alley.  Sherlock  v.  Kansas  City  Belt-Ry.  Co.,  142  Mo. 
172  (43  S.  W.  Rep.  629;  64  Am.  St.  Rep.  551).  Municipal 
authorities  in  the  exercise  of  a  statutory  power  (N.  Y.  Laws 
1850,  ch.  140  §  28,  subd.  5;  Laws  1870,  ch.  519,  tit.  3, 
§  19)  to  permit  railroads  to  cross  streets,  are  not  author- 
ized to  surrender  to  the  railroad  the  exclusive  use  of  a  con- 
siderable portion  of  the  street  for  the  erection  and  main- 
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tenance  of  abutments  and  piers  to  sustain  an  elevated  struct- 
ure, to  the  great  inconvenience  of  the  public.  .  Delaware^ 
L.  &  W.  R.  Co.  V.  City  of  Buffalo,  158  N.  Y.  266  (53  N.  E. 
Rep.  44)  ;  158  N.  Y.  478  (S3  N.  E.  Rep.  533). 

Sec.  5,  Railroads  in  streets — Grant  of  privilege.  Grant 
of  permission  by  several  of  the  abutting  owners  to  a  rail- 
road company  to  operate  its  road  in  front  of  Aeir  "respective 
premises"  does  not  affect  the  right  of  any  of  them  to  object 
to  the  construction  of  the  road  in  front  of  property  subse- 
quently acquired  on  the  same  street.  Taylor  v.  Erie  Pass. 
Ry.  Co.,  186  Pa.  St.  120  (40  Atl.  Rep.  316).  Where  the 
owner  of  land  grants  to  a  railroad  company  a  right  of  way 
through  the  center  of  a  proposed  street  which  is  subse- 
quently opened  by  the  municipality,  the  company  is  entitled 
to  exercise  against  subsequent  grantees  of  lots  abutting  on 
such  street  all  the  rights  and  privileges  it  could  assert 
against  its  grantor.  Conabeer  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  157  N.  Y.  474  (51  N.  E.  Rep.  402). 

Sec.  6.  Railroads  in  streets — Recovery  of  damages  by 
abutting  owners.  Where  a  railroad  is  built  in  a  street  or 
alley  the  abutting  owners  are  entitled  to  recover  the  depre- 
ciation of  the  value  of  their  land  resulting  therefrom.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Sturey,  55  Neb.  137  (75  N.  W. 
Rep.   557) ;  Chesapeake   &  O.   Ry.   Co.  v.   Gross,        Ky. 

(43  S.  W.  Rep.  203;  19  Ky.  Law  Rep.  1926).  In  Kan- 
sas before  the  owner  of  lots  abutting  on  a  street  whereon 
railroad  tracks  have  been  laid  and  are  in  use  by  authority 
of  the  city  council  can  recover  damage,  there  must  be  such 
a  practical  obstruction  of  the  street  in  front  of  the  lots  that 
the  owner  is  denied  ingress  to  and  egress  from  them.  The 
fact  that  the  street  or  alley  may  be  narrowed  by  the  struct- 
ure, or  made  less  convenient,  or  the  property  less  attractive 
or  desirable,  will  create  no  liability  against  the  company, 
if  the  owner's  special  use  and  right  of  entering  and  leaving 
his  property  has  not  been  unreasonably  abridged.  City  of 
Leavenworth  v.  Douglass,  59  Kan.  416  (53  Pac.  Rep.  123). 
Prior  to  Wis.  Laws  1889,  ch.  255,  the  lawful  construction 
of  a  railroad  in  a  public  street,  on  one  side  of  it,  in  such  a 
manner  as  not  to  interfere  with  the  right  of  access  to  and 
from  property  on  either  side,  though  resulting  in  serious 
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injury  to  its  beneficial  use  caused  no  liability  to  the  taker 
to  compensate  therefor.     But  this  rule  has  been  changed 
by  the  statute.    Kuhl  v.  Chicago  &  N.  W.  Ry.  Co.,  loi  Wis. 
42  {^yy  N.  W.  Rep.  155).     Damages  may  be  recovered  for 
injury  to  property  on  account  of  annoyance  and  discomfort 
habitually  suffered  by  the  occupants  from  smoke,  cinders 
and  unusual  noise  from  trains  passing  over  a  road  in  the 
streets  of  a  city.     Louisville  Southern  R.  Co.  v.  Hooe, 
Ky.         (47  S.  W.  Rep.  621 ;  20  Ky.  Law  Rep.  849).    Con- 
struing and  applying  O.  Rev.  Stat.  §  3283  providing  for 
the  appropriation  of  a  street  or  highway  by  a  railroad  com- 
pany and  providing  that  "every  company  which  lays  a  track 
upon  any  such  street,  alley,  road  or  ground,  shall  be  respon- 
sible for  injuries  done  thereby  to  private  or  public  prop- 
erty lying  upon  or  near  to  such  ground,  which  may  be 
recovered  in  a  civil  action  brought  by  the  owner  before  the 
proper  court  at  any  time  within  two  years  from  the  com- 
pletion of  such  track,"  it  is  held  that  where  the  owner  of 
abutting  improved  property,  seeking  to  recover  damages 
01;  account  of  the  railroad  along  the  city  street,  specifically 
alleges  that  the  injuries  of  which  he  complains  were  caused 
by  noises,  smoke,  dust,  and  sparks  of  fire,  resulting  from 
passing  locomotives  and  cars,  but  does  not  set  up  any  ease- 
ment, fee,  or  other  interest  in  the  street,  or  aver  any  injury 
thereto,  he  should  not  be  permitted  on  the  trial  of  the  action, 
over  the  objection  of  the  railroad  company,  to  establish, 
as  the  measure  of  his  recovery,  the  difference  between  the 
value  of  the  property  before  and  after  the  track  was  laid ; 
that  it  is  error  to  admit  evidence  of  damages  which  did  not 
result  from  the  causes  so  specifically  alleged ;  and  that  the 
expiration  of  two  years  before  bringing  the  action  does  not 
extinguish  the  right  to  recover,  but  constitutes  a  defense 
which  may  be  waived.     Baltimore  &  O.  R.  Co,  v.  Lersch, 
58  O.  St.  639  (51  N.  E.  Rep.  543). 

Sec.  7.  Street  railroads.  The  construction  of  a  street 
railway  in  a  street  does  not  constitute  an  additional  servi- 
tude ;  and  an  abutting  owner,  although  he  owns  the  fee  in 
the  street,  cannot  prevent  such  construction  where  it  is 
made  under  the  proper  legislative  authority,  nor  recover 
additional  damages  where  he  has  suffered  no  special  injury 
not  common  to  the  public  in  general.    Taylor  v.   Ports- 
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mouth,  K.  &  Y.  St.  Ry.,  91  Me.  193  (39  Atl.  Rep.  560 ;  64 
Am.  St.  Rep.  216).  On  the  subject  of  additional  burden 
on  a  street,  see  section  in  chapter  on  Eminent  Domain. 
Applying  Neb.  Const,  art.  i  §  21,  providing  that  property 
of  no  person  shall  be  taken  or  damaged  for  public  use  with- 
out just  compensation,  it  is  held  that  it  is  not  absolutely 
essential  that  the  poles  and  wires  of  an  electric  street  rail- 
way company  shauld  be  held,  as  a  matter  of  law,  to  be  an 
additional  burden  upon  an  abutting  owner's  easement  in  the 
street  in  order  to  entitle  him  to  compensation  for  depre- 
ciation of  his  real  estate,  caused  by  the  permanent  and 
continued  presence  of  such  poles  and  wires  in  front  thereof. 
Jaynes  v.  Omaha  St.  Ry.  Co.,  53  Neb.  631  (74  N.  W.  Rep. 
67;  39  L.  R.  A.  751).  N.  Y.  Laws,  1890,  eh.  565,  §  91,  as 
amended  by  Laws  1896,  ch.  855,  requiring  the  consent  of 
the  municipal  authorities  and  of  the  owners  of  one-half  in 
value  of  the  abutting  property  in  order  that  a  street  railroad 
may  be  "built,  extended  or  operated"  on  a  street,  is  held  not 
to  apply  to  the  operation  by  one  railroad  company  of  its 
cars  over  the  tracks  of  another  railroad  company  by  virtue 
of  a  traffic  contract  with  such  other  railroad  company.  In- 
gersoll  V.  Nassau  Elec.  R.  Co.,  157  N.  Y.  453  (52  N.  E.  Rep, 
545 ;  43  L.  R.  A.  236).  N.  J.  Gen.  Stat.,  pp.  3235,  3247 ;  Laws 
1897,  p.  296,  §  28,'  applied — use  of  streets  for  street  rail- 
roads—consent of  abutting  owners.  Moore  v.  Commis- 
sioners of  Streets,  61  N.  J.  L.  470  (39  Atl.  Rep.  681). 

Sec.  8,  Elevated  railroads.  An  instrument  in  which 
an  abutting  owner  merely  expresses  a  preference  as  to  the 
method  of  the  construction  of  an  elevated  railroad  in  the 
street,  does  not  amount  to  his  consent  to  its  construction. 
Roberts  v.  New  York  El.  R.  Co.,  155  N.  Y.  31  (49  N.  E.  Rep. 
262)  ;  Koehler  v.  New  York  El.  R.  Co.,  159  N.  Y.  218  (53 
N.  E.  Rep.  1 1 14).  Where  there  is  a  sale  of  abutting  prop- 
erty pending  an  action  for  damages  and  injunction  against 
an  elevated  railroad  company,  the  purchaser  may  be  joined 
as  an  additional  party  plaintiff.  Koehler  v.  New  York  El.  R. 
Co.,  159  N.  Y.  218  (53  N.  E.  Rep.  1114).  A  steady  decline  in 
the  market  and  rental  value  of  property  abutting  on  a  street 
on  which  an  elevated  railroad  has  been  constructed,  since 
its  erection,  while  property  abutting  on  streets  in  the  imme- 
diate neighborhood  with  no  railroad  in  front  of  it  has 
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advanced  rapidly  both  in  fee  and  rental  values,  in  the 
absence  of  any  explanation,  affords  an  irresistible  inference 
that  the  presence  and  operation  of  the  railroad  was  the 
cause  of  such  decline  in  value.  Israel  v.  Metropolitan  El. 
Ry.  Co.,  158  N.  Y.  624  (53  N.  E.  Rep.  517).  There  is  no  pre- 
sumption that  a  station  on  an  elevated  railroad  two  blocks 
away  from  hotel  property  is  a  benefit  to  it.  Israel  v.  Metro- 
politan El.  Ry.  Co.,  158  N.  Y.  624  (53  N.  E.  Rep.  517). 
Particular  facts  held  sufficient  to  authorize  an  award  of 
damages  to  an  abutting  owner  for  the  construction  of  an 
elevated  railroad.  Roberts  v.  New  York  El.  R.  Co.,  155 
N.  Y.  31  (49  N.  E.  Rep.  262). 


Sec.  9.  Change  of  grade — Municipal  liability — Statutes 
construed.  Construing  and  applying  S.  C.  Const.,  Art.  i, 
§  23,  providing  that,  ''private  property  shall  not  be  taken 
for  private  uses  without  the  consent  of  the  owner,  nor  for 
public  use  without  just  compensation  being  made  therefor," 
it  is  held  that  changing  the  established  grade  of  a  street 
with  reference  to  which  an  adjoining  property  owner  has 
erected  buildings  or  made  improvements  is  not  "a  taking" 
of  property  within  the  meaning  of  the  constitution ;  and  a 
municipality  is  not  liable  unless  there  is  a  provision  in  its 
charter  or  in  some  statute  creating  such  liability.  Garraux 
V.  City  Council,  53  S.  C.  575  (31  S.  E.  Rep.  597).  Constru- 
ing and  applying  Ky.  Const.,  Art.  14,  providing  that  no 
"man's  property  shall  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives  and  without  just 
compensation  being  previously  made  to  him,"  and  §  242, 
providing  that  "municipal  and  other  corporations  and  indi- 
viduals vested  with  the  privilege  of  taking  private  property 
for  public  use,  shall  make  just  compensation  for  property 
taken,  injured  or  destroyed  by  them,"  it  is  held  that  a  muni- 
cipal corporation  is  liable  for  damages  resulting  to  property 
from  its  changing  the  grade  of  a  street.  City  of  Hender- 
son V.  McClain,  Ky.  (43  S.  W.  Rep.  700;  39  L.  R. 
A.  349;  19  Ky.  Law  Rep.  1450).  This  case  is  followed  and 
approved  by  the  case  of  City  of  Ludlow  v.  Detweller, 
Ky.  (47  S.  W.  Rep.  881 ;  20  Ky.  Law.  Rep.  894).  The 
right  given  by  Mass.  Pub.  Stat.,  ch.  49,  §§  68,  69,  to 
recover  damages  on  account  of  changing  the  grade  of  a  high- 
way is  not  confined  to  the  owners  of  lands  abutting  on  the 
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highway,  but  may  be  availed  of  by  any  person  whose  prop- 
erty is  damaged.  Dana  v.  City  of  Boston,  170  Mass.  593 
(49  N.  E.  Rep.  1013).  N.  J.  Pub.  Laws,  1862,  p.  326;  1872, 
p.  1 192;  1874,  p.  45;  1889,  p.  378,  construed  and  applied —  ■ 
change  of  a  street  grade  by  a  city  or  railroad  company — 
liability  to  abutting  owner  for  damages.  Clark  v.  City  of 
Elizabeth,  61  N.  J.  L.  565  (40  Atl.  Rep.  616;  40  Atl.  Rep. 
737).  N.  Y.  Laws,  1891^  ch.  105,  §  406,  construed  and 
applied — change  of  grade  in  street  in  the  city  of  Buffalo — 
rights  of  abutting  owner.  In  re  Grade  Crossing  Com'rs, 
154  N.  Y.  550  (49  N.  E.  Rep.  127).  An  abutting  owner  who 
has  a  complete  right  of  action  for  damages  on  account  of  a 
change  in  the  grade  of  a  street,  does  not  lose  it  by  a  sub-  . 
sequent  conveyance  of  his  premises.  Hodgman  v.  City  of 
Concord,        N.  H.  (41  Atl.  Rep.  287). 

Sec.  10.  Change  of  grade — Measure  of  damages.  An 
abutting  owner  whose  property  is  damaged  by  a  municipal 
corporation  grading  the  street  in  a  negligent  manner  is 
entitled  to  recover  damages  from  such  corporation,  and  his 
measure  of  damages  is  the  depreciation  in  the  value  of  his 
property  caused  by  such  improvement.  City  of  Omaha  v. 
Flood,  57  Neb.  124  {yy  N.  W.  Rep.  379).  Where  a  change 
in  the  grade  of  a  street  necessitates  the  excavation  or  filling 
of  an  abutting  owner's  lot,  the  cost  of  either  may  be  shown 
to  throw  light  upon  the  question  of  the  diminution  of  the 
market  value  of  the  property.  Estes  v.  City  of  Macon,  103 
Ga.  780  (30  S.  E.  Rep.  246).  Where  an  abutting  owner's 
right  to  ingress  and  egress  to  his  property  is  destroyed  or 
impaired  by  a  change  in  the  grade  of  a  street,  he  is  entitled 
to  compensation  to  the  extent  of  the  value  of  the  right  thus 
taken.  Hamilton  Co.  v.  Rape,  loi  Tenn.  222  (47  S.  W. 
Rep.  416).  In  an  action  by  an  abutting  owner  against  a  city 
to  recover  damages  accruing  to  his  property  on  account  of 
the  change  of  grade  in  the  street,  he  cannot  recover  damages 
occasioned  by  the  construction  of  a  street  railroad  in  the 
street  by  a  railway  company.  Bancroft  v.  City  of  San 
Diego,  120  Cal.  432  (52  Pac.  Rep.  712). 

Sec.  II.  Vacation  of  streets.  The  municipal  author- 
ities of  a  city  or  town  cannot  vacate  a  street  or  any  part  of 
it  without  legislative  authority,  and  an  abutting  owner 
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whose  property  would  suffer  an  especial  injury  by  their 
doing  so  may  enjoin  an  attempted  vacation.  City  of  Tex- 
aikana  v.  Leach,  66  Ark.  40  (48  S.  W.  Rep.  807 ;  74  Am.  St. 
Rep.  68).  Citing,  Draper  v.  Mackey,  35  Ark.  497;  Wesson 
V.  Iron  Co.,  13  Allen  95  (90  Am.  Dec.  181)  ;  Snell  v.  Buresh, 
123  111.  151  (13  N.  E.  Rep.  856)  ;  Corning  v.  Lowerre,  6 
Johns,  Ch.  439;  Bridge  Co.  v.  Summers,  13  W.  Va.  476; 
Pettibone  v.  Hamilton,  40  Wis.  402 ;  Francis  v.  Schoellkopf, 
50  N.  Y.  152;  Hamilton  v.  Whitridge,  11  Md.  128  (69  Am. 
Dec.  184)  ;  Norcross  v.  Thoms,  51  Me.  503  (81  Am.  Dec. 
588);  Milhau  V.  Sharp,  27  N.  Y.  611  (84  Am.  Dec.  314); 
Brown  v.  Watson,  47  Me.  161  (74  Am.  Dec.  482)  ;  2  Wood. 
Nuis.  (3d  Ed.),  §§  663,  669,  670,  672,  674,  676,  677,  679, 
680.  A  statute  (111.  Laws,  1889,  p.  83)  authorizing  town 
trustees,  upon  the  petition  of  a  certain  proportion  of  the 
abutting  lot  owners,  to  limit  the  use  of  a  limited  number 
of  its  streets  as  public  driveways  for  pleasure  driving  only, 
is  constitutional.  'As  to  the  validity  of  a  particular 
ordinance  under  such  statute,  see  opinion.  Cicero  Lum. 
Co.  v.  Town  of  Cicero,  176  111.  9  (51  N.  E.  Rep.  758;  42  L. 
R.  A.  696;  68  Am.  St.  Rep.  155).  In  Kansas  a  city  street 
may  be  vacated  for  the  purpose  of  locating  a  union  railway 
station  thereon.  City  of  Leavenworth  v.  Douglass,  59  Kan. 
416  (53  Pac.  Rep.  123). 

Sec.  12.  Assessments  against  abutting  owners  for 
mimicipal  improvements — ^"Frontage  system" — ^Validity 
when  exceeding  benefits  or  value  of  property.  In  Iowa 
the  "front-foot"  rule  of  assessment  is  adopted  for  street  im- 
provements, though  the  assessment  exceeds  the  benefits 
conferred.  Allen  v.  City  of  Davenport,  107  la.  90  {jj  N.  W. 
Rep.  532).  In  Massachusetts  it  is  held  that  municipal  as- 
sessments on  particular  estates  to  pay  for  improvements 
are  permissible  only  when  founded  upon  special  and  peculiar 
benefits  to  the  property  from  the  expenditure  on  account 
of  which  the  tax  is  laid,  and  then  only  to  an  amount  not 
exceeding  such  special  and  peculiar  benefits ;  and  a  statute 
(Mass.  Stat.,  1897,  ch.  426,  §  7),  which  authorizes  street 
commissioners  annually  to  "determine  just  and  equitable 
sewer  charges  to  be  paid  by  estates  in  the  city,"  taking  into 
consideration  not  only  the  benefits  received  by  the  estates, 
but  also  "such  other  matters  as  they  shall  deem  just  and 
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proper,"  is  unconstitutional.  Sears  v.  Street  ComVs  of  Bos- 
tan,  173  Mass.  350  (53  N.  E.  Rep.  876).  In  North  Dakota  it 
is  held  that  it  is  competent  for  the  legislature  to  direct  that 
all  the  expense  of  paving  a  city  street  shall  be  assessed 
against  the  abutting  property  in  proportion  to  the  frontage ; 
and  in  exercising  the  power  of  local  assessment,  the  legisla- 
ture is  not  limited  to  the  actual  increase  in  value  of  the  prop- 
erty assessed  resulting  from  the  improvement.  Rolph  v.  City 
of  Fargo,  7  N.  Dak.  640  (76  N.  W.  Rep.  242 ;  42  L.  R.  A.  646). 
See  opinion  for  exhaustive  discussion  of  authorities.  In 
Kentucky  it  is  held  that  an  assessment  for  a  street  improve- 
ment is  not  void  because  it  equals  the  present  value  of  the 
property  and  the  change  of  the  grade  of  the  street  renders 
it  practically  worthless  without  the  expenditure  of  a  con- 
siderable sum  of  money.  Bullitt  v.  Selvage,  Ky. 
(47  S.  W.  Rep.  255;  20  Ky.  Law  Rep.  599). 

Sec.  13.  Assessments  against  abutting  owners  for 
municipal  improvements — Property  subject  to— Miscel- 
laneous notes.  In  Massachusetts  a  railroad  right  of  way  is 
not  liable  for  special  assessments  made  for  municipal  im- 
provements. City  of  Boston  v.  Boston  &  A.  R.  Co.,  170 
Mass.  950  (49  N.  E.  Rep.  95).  The  property  of  an  industrial 
school  of  reform,  organized  under  a  special  act  of  the  legis- 
lature as  one  of  the  agencies  of  the  state,  and  largely  sup- 
ported by  the  city  in  which  it  is  located,  cannot  be  sub- 
jected to  municipal  assessments  made  by  such  city  to  pay 
for  local  improvements.     City  of  Louisville  v.  McNaughten, 

Ky.  (44  S.  W.  Rep.  380;  19  Ky.  Law  Rep.  1695). 

A  municipal  assessment  against  property  to  pay  expense 
incurred  by  a  city  in  draining,  filling  or  grading  it  so  as  to 
prevent  it  being  a  nuisance,  may  be  sustained  as  a  valid 
exercise  of  the  police  power.  Where  such  a  statute  provides 
for  notice  to  the  owner,  an  assessment  made  without  such 
notice  is  void.  Horbach  v.  City  of  Omaha,  54  Neb.  83  (74  N. 
W.  Rep.  434).  Under  the  charter  of  the  city  of  Duluth, 
Minnesota,  relating  to  assessments  for  local  inprovements 
(Minn.  Sp.  Laws,  1887,  ch.  2,  subch.  5)  it  is  held  that  the 
lien  of  the  assessment  on  the  land  benefited  by  the  im- 
provement IS  paramount  to  all  other  interests  therein,  in- 
cluding prior  mortgage  or  other  liens  thereon ;  and,  further, 
that  mortgagees  are  included  in  the  terms  "persons  inter- 
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ested"  and  "owner,"  as  used  in  the  charter,  and  may  appear 
and  oppose  the  confirmation  of  the  assessment  and  the  entry 
of  judgment  therefor,  and  that,  if  they  fail  so  to  do,  they  are 
concluded  thereby.  Morey  v.  City  of  Duluth,  75  Minn.  221 
{77  N.  W.  Rep.  829).  As  to  the  legality,  under  the  charter 
of  Kansas  City,  Missouri,  as  amended  June  6,  1895,  of  local 
assessments  to  pay  for  an  improvement  in  the  nature  of 
a  public  park,  see  In  re  North  Terrace  Park,  147  Mo.  259 
(4S  S.  W.  Rep.  860).  Minn.  Sp.  Laws,  1891,  ch.  35,  con- 
strued and  applied — assessment  for  public  park  in  city  of 
St.  Paul,  Minnesota.  State  v.  District  Court,  75  Minn.  292 
(ay  N.  W.  Rep.  968). 

Sec.  14.  Assessments  against  abutting  owner  for 
municipal  improvements — Right  of  landowner  to  be  heard. 
In  the  case  of  Sears  v.  Street  ComVs  of  Boston,  173  Mass. 
350  (53  N.  E.  Rep.  876),  the  supreme  court  of  Massachusetts 
say:  "It  is  well  established  that  the  determination  of  the 
amouat  of  taxes  for  special  benefits  to  real  estate  by  any 
tribunal  to  which  the  legislature  delegates  the  power  is  a 
quasi  judicial  proceeding  which  cannot  take  final  effect 
unless  persons  to  be  assessed  have  an  opportunity  to  be 
heard.  New  London  N.  R.  Co.  v.  Boston  &  A.  R.  Co.,  102 
Mass.  386;  Parsons  v.  District  of  Columbia,  170  U.  S.  45^ 
52  (18  Sup.  Ct.  Rep.  52 r) ;  Hagar  v.  Reclamation  Dist.,  iii 
U.  S.  701-709  (4  Sup.  Ct.  Rep.  663)  ;  Irrigation  Dist.  v. 
Bradley,  164  U.  S.  1 12-175  (^7  Sup.  Ct.  Rep.  56)  ;  Stuart  v. 
Palmer,  74  N.  Y.  189  (30  Am.  Rep.  289) ;  Remsen  v.  Wheel- 
er, 105  N.  Y.  573  (12  N.  E.  Rep.  564)  ;  In  re  Trustees  of 
Union  College,  129  N.  Y.  308  (29  N.  E.  Rep.  460)  ;  Dietz  v. 
City  of  Neenah,  91  Wis.  422-427  (64  N.  W.  Rep.  299;  65 
N.  W.  Rep.  500)  ;  People  v.  Board  of  Sup'rs  of  Saginaw  Co., 
26  Mich.  22;  Thomas  v.  Gain,  35  Mich.  155  (24  Am.  Rep. 
535)  ;  Campbell  v.  Dwiggins,  83  Ind.  473 ;  Ulman  v.  City  of 
Baltimore,  72  Md.  587  (20  Atl.  Rep.  141 ;  21  Atl.  Rep.  709; 
II  L.  R.  A.  224).  But,  if  a  party  has  a  right  to  appeal  or 
to  be  heard  upon  an  application  for  an  abatement,  it  is  suf- 
ficient. Weed  V.  City  of  Boston,  172  Mass.  28  (51  N.  E. 
Rep.  204)  ;  Palmer  v.  McMahon,  133  U.  S.  660  (10  Sup.  Ct* 
Rep.  324)  ;  Redwood  Co.  v.  Winona  &  St.  Peter  Land  Co., 
40  Minn.  512  (41  N.  W.  Rep.  465 ;  42  N.  W.  Rep.  473).  See, 
also.  Sawyer  v.  Board,  125  Mass.  182-186;  City  of  Phila* 
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delphia  v.  Miller,  49  Pa.  St.  440;  Cleveland  v.  Tripp,  13  R 
I.  50/' 

Sec.  15.  Miscellaneous  notes.  An  ordinance  requiring 
abutting  owners  to  keep  the  sidewalk  in  front  of  their  prem- 
ises free  from  snow  is  unconstitutional.     State  v.  Jackman, 

N.  H.  (41  Atl.  Rep.  347;  42  L.  R.  A.  438).    Mass. 

Pub.  Stat.,  ch.  54,  §  6,  construed  and  applied — location 
of  shade  trees  by  road  commissioners  of  a  town — liability 
of  town  for  injuries  resulting  from  dangerous  position  of 
trees.  Washburn  v.  Inhabitants  of  Easton,  172  Mass.  525 
(52  N.  E.  Rep.  1070). 


ACKNOWLEDGMENTS, 


EPITOME  OF  CASES. 

Sec.  16.  Purpose  and  necessity  of  acknowledgement. 
The  office  of  an  acknowledgement  is  to  furnish  authentic 
evidence  that  the  instrument  acknowledged  has  been  duly 
executed  and  is  entitled  to  be  recorded.  Fisk  v.  Osgood, 
58  Neb.  486  (78  N.  W.  Rep.  924).  As  between  the  parties 
to  a  deed  an  acknowledgement  is  not  necessary.  Fisk  v. 
Osgood,  58  Neb.  486  (78  N.  W.  Rep.  924).  A  contract  by  a 
vendor  with  a  railroad  company  purchasing  from  his  vendee, 
waiving  all  claims  for  damages  to  his  adjacent  property  and 
containing  covenants  as  to  the  manner  in  which  the  pur- 
chaser should  build  its  road,  is  required  to  be  acknowledged 
under  111.  Rev.  Stat.,  ch.  30,  §  20,  providing  that  "deeds, 
mortgages,  conveyances,  releases,  powers  of  attorney  or 
other  writings  of  or  relating  to  the  sale,  conveyance  or 
other  disposition  of  real  estate  or  any  interest  therein 
whereby  the  rights  of  any  person  may  be  affected  in  law  or 
in  equity  may  be  acknowledged  or  proved."  Tuschinski  v. 
Metropolitan  W.  S.  El.  R.  Co.,  176  111.  420  (52  N.  E.  Rep. 
920). 
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Sec.  17.  Who  may  take  acknowledgements — ^JuiFisdic- 
tion  of  officer*  A  woman  duly  commissioned  as  a  notary 
public,  although  ineligible  to  hold  the  office,  is  an  officer 
dc  facto  and  a  deed  acknowledged  before  her  is  valid. 
Stokes  V.  Acklen,        Tenn.  (46  S.  W.  Rep.  316)  ;  Third 

Nat.  Bank  v.  Smith,        Tenn.  (47  S.  W.  Rep.  1102). 

When  an  officer  having  power  to  take  an  acknowledgement 
of  a  deed  is  authorized  to  appoint  a  deputy,  the  deputy  also 
has  power  to  take  and  certify  an  acknowledgment.  Ballard 
v..  Orr,  105  Ga.  191  (31  S.  E.  Rep.  554).  An  acknowledge- 
ment taken  by  one  named  as  a  trustee  in  a  deed  does  not 
authorize  a  recording  of  the  deed,  although  such  trustee 
when  taking  the  acknowledgement  did  not  know  that  he 
was  a  grantee  in  the  deed,  and  afterwards  upon  ascertaining 
the  fact,  refused  to  accept  the  trust.  Iron  Belt  Bldg.  &  L. 
Ass'n  V.  Groves,  96  Va.  138  (31  S.  E.  Rep.  23).  U.  S.  Rev. 
Stat.,  §  1750,  providing  that  "every  secretary  of  legation 
and  consular  officer  is  authorized,  whenever  he  is  required 
or  deems  it  necessary  or  proper  so  to  do,  at  the  post,  port, 
place,  or  within  the  limits  of  his  legation,  consulate  or  com- 
mercial agency,  *  *  *  to  perform  any  notarial  act 
which  any  notary  public  is  required  or  authorized  by  law 
to  do  within  the  United  States"  does  not  authorize  a  consul 
of  the  United  States  to  attest  a  deed  at  another  place  than 
his  consulate.  McCandless  v.  Yorkshire  Guar.  &  Sec.  Corp., 
loi  Ga.  180  (28  S.  E.  Rep.  663). 

Sec.  18.  Who  may  take  acknowledgement  of  instru- 
ment executed  to  corporation,  A  notary  public  who  is  a 
clerk  in  a  bank  may  take  an  acknowledgement  of  a  deed 
executed  to  it,  where  he  is  not  shown  to  be  a  stockholder 
in  the  bank  or  to  have  any  interest  in  the  bank  or  deed. 
Wachovia  Nat.  Bank  v.  Ireland,  122  N.  C.  571  (29  S.  E.  Rep. 
835).  Indiana  has  a  statute  (Rev.  Stat.,  1894,  §  8041) 
providing  that  "no  person  being  an  officer  in  any  corporation 
01  in  any  association  or  any  bank  possessed  of  any  bank- 
ing powers,  shall  act  as  notary  public  in  the  business  of 
such  bank,  corporation  or  association;"  and  after  refering 
to  this  section  the  appellate  court  of  that  state  holds  that 
upon  grounds  of  public  policy  the  acknowledgement  of  a 
chattel  mortgage  executed  to  a  corporation  taken  before 
a  notary  who  was  an  officer  and  stockholder  in  such  cor- 
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poration  is  void.  Kothe  v.  Krag-Reynolds  Co.,  20  Ind.  App* 
^93  (SO  N.  E.  Rep.  594). 

Sec.  19.    Form  and  sufficiency  of  certificate.    An  error 

^which  is  self  correcting  will  not  vitiate  the  certificate.  Tew 
V.  Henderson,  116  Ala.  545  (23  So.  Rep.  128).  An  ac- 
knowledgement was  held  not  fatally  defective  on  account 
of  the  omission  of  the  name  of  the  county  from  the  caption 
of  the  officer's  certificate  where  the  officer  designated  him- 
self as  a  justice  of  the  peace  for  a  certain  incorporated  town, 
the  court  taking  judicial  notice  of  the  county  in  which  such 
tow^n  was  located.  Gilbert  v.  National  Cash-Register  Co., 
176  111.  288  (52  N.  E.  Rep.  22).  An  officer's  certificate  of 
acknowledgement  of  a  deed  signed,  "Minneapolis  Improve- 
ment Company,  by  Thomas  L.  Rosser,  President,"  which 
states  that  "Thomas  L.  Rosser,  President,  whose  name  is 
signed  to  the  writing  here  annexed,  bearing  date  of  the  2d 
day  of  December,  1891,"  acknowledged  the  same,  was  held 
sufficient.  Banner  v.  Rosser,  96  Va.  238  (31  S.  E.  Rep. 
67). 

Sec.  20.  Conclusiveness  of  certificate.  A  certificate  of 
acknowledgement  of  a  conveyance  raises  the  presumption 
of  its  execution  as  stated  therein.  Shelden  v.  Freeman,  116 
Mich.  646  (74  N.  W.  Rep.  1004).  ^^  the  absence  of  proof 
of  fraud,  collusion  or  imposition  on  the  part  of  the  officer 
taking  and  certifying  the  acknowledgement  to  a  deed,  his 
certificate  must  prevail  over  the  unsupported  testimony  of 
the  grantor  that  the  deed  was  false  and  forged.  Tuschinski 
v.  Metropolitan  W.  S.  El.  R.  Co.,  176  111.  420  (52  N.  E.  Rep. 
920).  To  the  same  effect  is  the  case  of  Fischer  v.  Stiefel, 
179  111.  59  (S3  N.  E.  Rep.  407).  As  between  the  parties  to 
a  deed,  an  officer  taking  the  acknowledgment  thereof 
may  impeach  his  certificate  to  the  extent  of  showing  that  he 
knew  that  the  deed  frauduently  included  a  tract  of  land 
and  that  he  took  the  acknowledgment  without  revealing 
this  knowledge  to  the  grantor.  Davis  v.  Monroe,  187  Pa. 
St.  212  (41  Atl.  Rep.  44;  67  Am.  St.  Rep.  581).  Particular 
evidence  held  insufficient  to  impeach  a  certificate  of  ac- 
knowledgment. Davis  V.  Howard,  172  111.  340  (50  N.  E. 
Rep.  258). 

Sec.  21.  Acknowledgment  by  married  women — Con« 
dusiveness  of  certificate.    Under  N.  C.  Laws,  1889,  ch.  389, 
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a  privy  examination  of  a  married  woman  will  not  be  held 
invalid  because  procured  by  fraud,  duress  or  undue  influence 
unless  the  grantee  had  notice  of  or  participated  in  the  same. 
\\achovia  Nat.  Bank  v.  Ireland,  122  X.  C.  571  (29  S.  E.  Rep. 
835).  In  Texas  the  acknowledgment  of  a  married  woman 
taken  in  the  manner  prescribed  by  statute  is  essential  to  the 
^  alidity  of  a  conveyance  of  her  separate  real  estate ;  and  in 
discussing  the  conclusiveness  of  such  a  certificate  of  ac- 
knowledgment, in  the  case  of  Wheelock  v.  Cavitt,  91  Tex. 
679  (45  S.  W.  Rep.  796;  66  Am.  St.  Rep.  920),  the  supreme 
court  of  that  state  say:  "In  this  state  the  rule  is  firmly 
established  that  where  a  married  woman,  who  has,  with 
her  husband,  signed  a  deed  conveying  her  separate  real 
estate,  appears  before  an  officer  authorized  by  law.  for  the 
purpose  of  acknowledging  the  conveyance,  and  the  officer 
fails  to  do  his  duty  in  taking  such  acknowledgment,  but 
makes  a  certificate  which  shows  a  full  compliance  with  the 
law,  such  certificate  is  conclusive  upon  the  married  woman 
in  favor  of  an  innocent  vendee  who  paid  value  for  it  without 
notice  that  the  officer  failed  to  perform  his  duty  as  required 
by  law.  Pool  v.  Chase,  46  Tex.  210;  Kecourek  v.  Marak, 
54  Tex.  205;  Waltee  v.  Weaver,  57  Tex.  571.  The  fore- 
going cases  are  in  harmony  with  the  weight  of  authority 
upon  this  question.  But  where  it  is  shown  that  the  married 
woman  has  not  appeared  before  the  officer  for  the  purpose 
of  acknowledging  the  execution  of  the  deed,  and  no  ac- 
knowledgment has  been  in  fact  made,  she  having  in  no  way 
invoked  the  exercise  of  the  officer's  authority  in  that  respect, 
the  certificate,  however  formal,  is  not  binding  upon  her,  even 
in  favor  of  an  innocent  purchaser  for  value  and  without 
notice.  I  Devi.  Deeds,  §  532a;  Breitling  v.  Chester,  88 
Tex.  589  (32  S.  W.  Rep.  527)  ;  Pickens  v.  Knisely,  29  W. 
Va.  I  (ii  S.  E.  Rep.  932;  6  Am.  St.  Rep.  622) ;  Cheney  v. 
Nathan,  no  Ala.  234  (20  So.  Rep.  99;  55  Am.  St.  Rep.  26)  ; 
Grider  v.  Mortgage  Co.,  99  Ala.  281  (12  So.  Rep.  775;  42 
Am.  St.  Rep.  58) ;  Le  Masnager  v.  Hamilton,  loi  Cal.  532 
(35  Pac.  Rep.  1054;  40  Am.  St.  Rep.  81)  ;  Michener  v.  Cav- 
ender,  38  Pa.  St.  Rep.  334  (80  Am.  Dec.  486) ;  Borland  v. 
Walrath,  33  la.  130;  Donahue  v.  Mills,  41  Ark.  421 ;  Will- 
iamson V.  Carskadden,  36  O.  St.  664;  Meyer  v.  Gossett,  38 
Ark.  377:  Allen  v.  Lenoir,  53  Miss.  321 ;  Johnston  v.  Wal- 
lace, 53  Miss.  331 ;    Mays  v.  Hedges,  79  Ind.  288.*' 


ADVERSE  POSSESSION. 
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Sec.  22.  As  to  what  constitutes  adverse  possession — 
General  principles.  One  asserting  title  by  adverse  posses- 
sion must  show  an  actual,  continuous,  notorious  and  ex- 
clusive adverse  possession  of  the  premises  under  claim  of 
ownership  during  the  full  prescriptive  period.  Lewon  v. 
Heath,  53  Neb.  707  (74  N.  W.  Rep.  274)  ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Schalkopf,  54  Neb.  448  (74  N.  W.  Rep.  826)  ; 
Nicklase  v.  Dickerson,  65  Ark.  422  (46  S.  W.  Rep.  945)  ; 
Jarvis  v.  Town  of  Grafton,  44  W.  Va.  453  (30  S.  E.  Rep. 
178).  There  must  be  an  intention  on  the  part  of  one  hold- 
ing adversely  to  hold  as  owner.  Kahl  v.  Schmidt,  107  la. 
550  (78  N.  W.  Rep.  204).  A  mere  permissive  use  cannot 
be  the  basis  of  the  claim  of  an  adverse  interest.  Lambe  v. 
Manning,  171  111.  612  (49  N.  E.  Rep.  509)  ;  People  v.  Fer- 
guson, 119  Mich.  373  (78  N.  W.  Rep.  334)  ;  Long  v.  Hall, 

Tenn.  (46  S.  W.  Rep.  343).     The  possession  must 

be  continuous.  Adler  v.  Prestwood,  122  Ala.  367  (24  So. 
Rep.  999)  ;  Three  States  Lum.  Co.  v.  Rogers,  145  Mo.  445 
(46  S.  W.  Rep.  1079).  ^^  Michigan  it  is  held  that  the  mere 
building  of  a  fence  around  land  followed  by  a  claim  of 
ownership  for  the  prescriptive  period  is  not  sufficient  with- 
out proof  of  continued  occupancy.  Beecher  v.  Ferris,  117 
Mich.  108  (75  N.  W.  Rep.  294).  A  claim  of  title  without 
possession  cannot  give  title  by  prescription;  nor  does  the 
exercise  of  a  legal  right  reserved  by  deed  constitute  adverse 
possession.  Linen  v.  Maxwell,  67  N.  H.  370  (40  Atl.  Rep. 
184).  Mere  claim  of  ownership,  with  frequent  cutting  of 
timber  from  the  land,  is  not  sufficient.  Ohio  &  B.  S.  R.  Co. 
V.  Wooten,        Ky.  (46  S.  W.  Rep.  681 ;  20  Ky.  Law 

Rep.  383).  The- indicia  of  adverse  possession  necessarily 
must  vary  according  to  the  character,  condition  and  loca- 
tion of  the  land  affected,  Lewon  v.  Heath,  53  Neb.  707  (74 
N.  W.  Rep.  274)  ;  and  where  land  is  so  situated  as  not  to 
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admit  of  any  permanent  useful  improvement,  actual  occupa- 
tion, cultivation  or  residence  upon  the  land  is  not  necessary, 
Moore  v.  Hinkle,  151  Ind.  343  (50  N.  E.  Rep.  822).  The 
statute  of  limitations  will  not  run  against  one  having  the 
legal  title  to  wild  and  swamp  lands  while  he  is  paying  taxes 
thereon  and  exercising  all  possible  dominion  the  character 
of  the  land  will  permit.  Mason  v.  Calumet  Canal  &  Imp. 
Co.,  150  Ind.  699  (so  N.  E.  Rep.  85).  Where  one's  claim 
of  title  rests  entirely  upon  a  claim  of  adverse  possession, 
he  must  show  a  real  substantial  enclosure  and  an  actual 
occupancy  which  is  definite,  positive  and  notorious.  Archi- 
bald V.  New  York  Cent.  &  H.  R.  R.  Co.,  157  N.  Y.  574  (52 
N.  E.  Rep.  567).  A  fence  which  an  adverse  claimant  at- 
tempts to  keep  in  repair  may  constitute  an  inclosure,  al- 
though it  is  down  and  out  of  repair  occasionally  at  different 
places.    Hillman  v.  White,  Ky.  (44  S.  W.  Rep. 

Ill ;  19  Ky.  Law  Rep.  1682). 

Sec.  23.  As  to  what  constitutes  adverse  possession — 
Particular  cases.  The  conveyance  of  smaller  tracts  within 
the  bounds  of  a  larger  tract  of  land  by  one  claiming  it  does 
not  establish  adverse  possession  of  such  large  tract.  Worth 
V.  Simmons,  121  N.  C.  357  (28  S.  E.  Rep.  528).  Cutting 
timber,  blazing  the  outlines  of  it,  making  repairs,  offering 
for  sale  and  paying  taxes  upon  a  tract  of  rough  and  uncul- 
tivated land  which  is  assessed  in  the  name  of  the  occupant 
will  be  held  to  constitute  adverse  possession  of  it.  Moore 
V.  Hinkle,  151  Ind.  343  (50  N.  E.  Rep.  822).  A  lessee  of 
a  farm  does  not  by  his  occupancy  and  use  of  a  wood  lot 
separate  and  distinct  therefrom,  by  taking  fire  wood  and  a 
certain  number  of  rails  from  such  lot,  acquire  an  adverse 
possession  thereof  which  will  inure  in  favor  of  his  lessor. 
Wheeler  v.  Taylor,  32  Or.  421  (52  Pac.  Rep.  183 ;  67  Am. 
St.  Rep.  540).  Particular  facts  held  sufficient  to  show  such 
adverse  possession  as  confers  title.  Hart  v.  Williams,  189 
Pa.  St.  31  (41  Atl.  Rep.  983) ;  Fullmer  v.  Beck,  105  la.  517 
(75  N.  W.  Rep.  366) ;  Gathings  v.  Miller,  t6  Miss.  651  (24 
So.  Rep.  964)  ;  Gage  v.  Eddy,  179  111.  492  (53  N.  E.  Rep. 
1008)  ;  Hess  v.  Rudder,  T17  Ala.  525  (23  So.  Rep.  136;  67 
Am.  St.  Rep.  182).  Particular  acts  held  insufficient  to  con- 
stitute such  adverse  possession  as  to  give  title  by  prescrip- 
tion.   Linen  v.  Maxwell,  67  N.  H.  370  (40  Atl.  Rep.  184) ; 
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Thomas  v.  Dempsey,  53  S.  C.  216  (31  S.  E.  Rep.  231).  Par- 
ticular acts  held  not  to  constitute  adverse  possession  of 
wild  and  uninclosed  prairie  lands.  Dickinson  v.  Bales,  59 
Kan.  224  (52  Pac.  Rep.  447). 

Sec.  24.  Proof  of  adverse  possession — Discussion  of 
rule  that  it  is  not  to  be  inferred.  One  who  relies  upon  title 
by  adverse  possession  has  the  burden  of  proving  it.  Nick- 
lase  V.  Dickerson,  65  Ark.  422  (46  S.  W.  Rep.  945).  Proof 
.  that  premises  are  generally  reputed  to  be  the  property  of 
the  one  in  possession  is  competent  to  show  the  notoriety  of 
the  possession  and  that  it  was  under  claim  of  title ;  and  one 
seeking  to  establish  title  by  adverse  possession  for  the  pre- 
scriptive period  may,  referring  to  periods  within  the  time  of 
prescription,  ask  witnesses  in  his  behalf  to  state  who  was 
in  "the  possession"  of  the  premises,  etc.,  and  who  was  in 
"the  control"  of  the  premises,  etc.,  and  who  was  generally 
reputed  to  be  the  owner  of  the  premises.  Knight  v.  Knight, 
178  111.  553  (53  N.  E.  Rep.  ^06).  •  In  support  of  the  first 
proposition  the  court  cite  Sparrow  v.  Hovey,  44  Mich.  63 
(6  N.  W.  Rep.  93)  ;  McAuliff  v.  Parker,  10  Wash.  141  (38 
Pac.  Rep.  744)  ;  Land-Grant  Co.  v.  Dawson,  151  U.  S.  586 
(14  Sup.  Ct.  Rep.  458).  One  claiming  the  benefit  of  his  ad- 
verse, open  and  notorious  possession  of  land  for  the  pre- 
scriptive period  under  claim  of  title  will  not  be  required  to 
show  that  the  owner  of  the  record  title  had  notice  of  the 
character  of  his  possession.  Miller  v.  /Rosenberger,  144 
Mo.  292  (46  S.  W.  Rep.  167) . 

Adverse  possession  will  not  be  inferred,  but  must  be 
shown  by  clear  proof,  Davis  v.  Howard,  172  111.  340  (50  N. 
E.  Rep.  258)  ;  but  evidence  of  continuous,  exclusive  and 
notorious  possession  of  land  for  the  prescriptive  period,  un- 
explained as  to  its  commencement,  establishes  by  inference 
the  fact  of  its  adverse  possession  from  the  beginning, 
Satcher  v.  Grice,  53  S.  C.  126  (31  S.  E.  Rep.  3) ;  Wilkins 
V.  Nicolai,  99  Wis.  178  (74  N.  W.  Rep.  103)  ;  Wollman  v. 
Reuhle,  100  Wis.  31  (75  N.  W.  Rep.  425) ;  Meyer  v.  Hope, 
loi  Wis.  123  {yy  N.  W.  Rep.  720).  In  the  last  case  the, 
court  say:  "Much  stress  is  laid  by  the  learned  counsel  for 
appellant  on  the  language  often  found  in  the  books,  that 
'adverse  possession  is  not  to  be  made  out  by  inference,  but 
by  clear  and  satisfactory  proof.'    That  is  good  law.    It 
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is  SO  recognized  by  all  the  courts  and  text  writers,  but  there 
is  some  danger  of  a  wi'ong  application  of  it,  as  evidenced 
by  that  vigorously  contended  for  in  appellant's  brief,  and 
repeated  in  the  oral  argument.  The  evidentiary  facts  es- 
sential to  an  adverse  possession  cannot  be  established  by 
mere  inference,  and  that  is  as  far  as  the  rule  goes.  That 
is  what  is  meant  by  Dixon,  C.  J.,  in  Snyder  v.  Palmer,  29 
Wis.  226,  to  which  our  attention  is  especially  directed.  To 
say  that  a  judicial  conclusion  as  to  facts  in  issue,  or  any  one 
of  them,  cannot  be  established  by  a  process  of  reasoning 
from  the  probabilities  which  arise  from  the  premises  estab- 
lished by  proof,  in  other  words,  by  inference  or  presumption, 
would  be  a  novel  doctrine.  Certainly  no  such  doctrine  is 
found  in  the  books.  Conclusions  may  be  reached  in  judicial 
proceedings  concerning  the  most  important  affairs  of  life, 
by  taking  account  of  the  reasonable  probabilities  from  con- 
ceded premises,  or  .those  found  to  exist  by  competent  evi- 
dence. A  person  deliberately  sends  a  leaden  bullet  crash- 
ing through  the  brain  of  another.  The  result  is  death. 
Those  facts  being  established,  the  inference  arises  that  such 
person  intended  the  natural  result  of  his  conduct,  and  is 
guilty  of  a  felonious  homicide.  A  person  goes  upon  a  rail- 
road track  at  a  street  crossing  with  full  opportunity  to  see 
an  approaching  train,  and  is  injured  by  it.  From  that  situa- 
tion, by  inference,  we  deduce  the  conclusion  that  he  did  not 
look  for  the  evidence  of  danger.  If  he  says  he  looked  but 
did  not  see  that  which  was  in  plain  sight,  we  infer  from  the 
probabilities  of  the  situation  that  both  elements  of  the  prop- 
osition cannot  be  true,  and  that,  if  the  first  be  true,  the  in- 
jured person  recklessly  walked  into  the  danger.  By  the 
same  process  of  establishing  disputed  facts  from  those 
known,  continuous,  exclusive,  open,  notorious  possession  of 
land  for  20  years,  unexplained  as  to  its  commencement  or 
otherwise,  being  known,  we  infer  therefrom  that  there  was 
a  hostile  entry  as  to  all  the  world  with  intent  to  hold  the 
land  against  all  comers,  and  such  situation  characterized 
the  possession  down  to  the  end  of  the  statutory  period 
requisite  to  title  by  prescription.  The  minor  propositions 
are  to  be  established,  not  by  mere  inferences,  but  by  clear 
and  positive  evidence.  The  conclusion  is  then  reached  by 
a  legitimate  process  of  reasoning,  denominated  'inference,' 
or  'presumption.'    An  affirmation  of  fact  in  legal  form,  call- 
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ing  for  a  particular  remedy,  is  the.  statement  of  the  prop- 
osition to  be  established  by  proof.  When  a  group  of  minor 
facts  are  established  by  competent  evidence,  and  the  prob- 
abilities inferable  therefrom,  viewed  in  the  light  of  reason 
and  human  experience,  point  sufficiently  strong  to  the  truth 
of  the  proposition  affirmed  to  convince  the  judgment,  we 
say  it  is  established  to  a  reasonable  certainty ;  when  it  points 
so  strongly  that  way  as  to  leave  no  room  for  a  reasonable 
inference  to  the  contrary,  we  say  it  is  established  beyond  a 
reasonable  doubt.  These  illustrations  sufficiently  show 
bow  fallacious  is  the  claim  that  adverse  possession  cannot 
be  established  by  inference  from  facts  established  by  legal 
proof,  or  the  statement  often  made,  and  correct  in  the  lim- 
ited sense  intended  by  it,  that  such  possession  cannot  be 
established  by  inference.  The  primary  facts  of  this  case 
were  all  established  by  evidence  which  the  learned  circuit 
judge  was  warranted  in  saying  was  clear,  positive  and  sat- 
isfactory. From  these  facts  he  legitimately  made  the  de- 
duction of  facts  requisite  to  constitute  adverse  possession 
for  the  requisite  statutory  period  to  make  title  by  prescrip- 
tion. The  conclusion  in  that  regard  cannot  properly  be  dis- 
turbed under  the  rules  governing  the  subject." 

Sec.  25.  Necessity  of  color  of  title  and  good  faith  of 
occupant.  Color  of  title  is  not  necessary.  Moore  v.  Hinkle, 
151  Ind.  343  (50  N.  E.  Rep.  822)  ;  Carpenter  v.  Coles,  75 
Minn.  9  {jj  N.  W.  Rep.  424).  But  the  rule  is  otherwise 
in  West  Virginia.  Jarvis  v.  Town  of  Grafton,  44  W.  Va!  453 
(30  S.  E.  Rep.  178).  In  New  York  it  is  held  that  in  order  *to 
constitute  such  adverse  possession  as  will  avoid  a  deed  there 
must  be  a  claim  of  some  title  or  interest  under  some  written 
instrument  purporting  to  convey  the  land  to  the  claimant, 
or  else  some  judgment,  decree  or  executed  process  of  some 
court.  Arents  v.  Long  Island  R.  Co.,  156  N.  Y.  i  (50  N. 
E.  Rep.  422).  In  Minnesota  it  is  only  necessary  that  the 
adverse  claimant  enter  and  take  possession  of  the  lands  as 
if  they  were  his  own,  and  with  the  intention  of  holding  for 
himself  to  the  exclusion  of  all  others.  This  appropriation 
once  made,  and  possession  once  begun,  the  presence  or 
absence  of  good  faith  of  the  possessor,  or  whether  the  pos- 
session originated  in  a  naked  trespass,  or  was  taken  under 
color  or  claim  of  title,  is  wholly  immaterial.     Carpenter  v. 
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Coles,  75  Minn.  9  {yy  N.  W.  Rep.  424).  The  possession 
of  a  father  whose  original  entry  was  made  under  a  deed 
executed  by  a  third  person  to  his  infant  daughter  and  de- 
livered to  him  for  her,  although  continued  for  the  pre- 
scriptive period  after  her  becoming  of  age,  h>5  fraudulently 
concealing  from  her  her  title,  is  not  such  adverse  possession 
as  will  confer  title  on  him.  Parker  v.  Salmons,  loi  Ga. 
160  (28  S.  E.  Rep.  681 ;  65  Am.  St.  Rep.  291).  In  Georgia 
no  prescription  can  be  based  on  an  instrument  as  color  of 
title  unless  the  claimant  entered  and  claimed  thereunder 
honestly  and  in  good  faith ;  but  it  is  error  for  the  court  to 
charge  that  it  is  essential  that  the  person  claiming  pre- 
scription in  such  a  case  should  have  taken  the  instrument 
relied  on  as  evidence  of  his  title  under  such  an  honest  be- 
lief only  as  would  be  entertained  by  an  ordinarily  intelligent 
man  that  the  paper  would  give  him  a  good  title  to  the  land 
in  question.  Lee  v.  O'Quinn,  103  Ga.  355  (30  S.  E.  Rep. 
356).  The  court  say:  "Whether  a  claimant  entered  under 
an  instrument  which  in  law  was  merely  colorable  title  in 
good  faith,  and  with  a  bona  fide  reliance  upon  the  same  as 
being  good  and  valid,  is  a  question  which  cannot  be  meas- 
ured by  an  arbitrary  standard  of  intelligence.  On  the  con- 
trary, good  faith,  as  contemplated  by  the  law  of  prescription 
under  color  of  title,  has  relation  to  the  actual  existing  state 
of  the  mind,  whether  so  from  ignorance,  skepticism,  sophis- 
try, delusion,  or  imbecility,  and  without  regard  to  what  it 
should  be  from  given  legal  standards  of  law  or  reason.  The 
inquiry  must  be  directed  to  the  actual,  not  the  supposed, 
state  of  mind  as  an  existing  truth  or  fact.  Ordinary  intel- 
ligence might,  upon  bare  inspection,  know  that  an  apparant 
title  was  worthless ;  and,  if  the  bona  fides  of  the  holding 
were  to  be  tested  by  that  standard,  many  cases  would  doubt- 
less occur  where  a  person  of  lower  order  of  intelligence,  in 
his  ignorance  of  law,  would  learn  with  surprise  that  he  had 
occupied  the  land  and  held  his  color  of  title  in  bad  faitK, 
while  he  believed  in  fact  that  it  was  genuine  and  sufficient. 
The  inquiry  must  always  be  directed  to  the  bona  fides  of 
the  claimant ;  and  where  it  is  satisfactorily  made  to  appear 
that  the  claimant  took'  such  color  of  title  honestly  and  in 
good  faith  believing  that  it  was  genuine  and  valid,  the  de- 
gree of  intelligence  with  which  it  was  done  would  be  im- 
material."   Lack  of  good  faith  on  the  part  of  one  holding 
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adverse  possession  under  color  of  title  is  not  shown  by  the 
fact  that  he  acquired  the  color  of  title  and  took  possession 
with  notice  of  an  outstanding  adverse  claim.  Simons  v. 
Drake,  179  111.  62  (53  N.  E.  Rep.  574). 

Sec.  26.  Color  of  title — What  constitutes.  In  North 
Carolina  color  of  title  issdefined  to  be  "a  writing  upon  its 
face  professing  to  bear  title,  but  which  does  not,  either  from 
a  want  of  title  in  the  person  making  it,  or  the  defective 
mode  of  conveyance  that  is  used,"  and  under  Act,  1891,  it 
must  not  be  plainly  or  obviously  defective, — so  much  so 
that  no  man  of  ordinary  capacity  could  be  misled  by  it. 
Williams  v.  Scott,  122  N.  C.  545  (29  S.  E.  Rep.  877).  A 
defective  deed  may  constitute  color  of  title.  Erdman  v. 
Corse,  87  Md.  506  (40  Atl.  Rep.  107) ;  Sanitary  Dist.  of 
Chicago  V.  Allen,  178  111.  330  (53  N.  E.  Rep.  109).  And  the 
last  case  holds  that  the  correction  of  a  clerical  error  in  a 
deed  made  by  the  grantor  with  the  consent  of  the  grantee 
does  not  invalidate  it  as  color  of  title.  A  tax  deed  properly 
executed  and  acknowledged  constitutes  color  of  title  with- 
out establishing  all  the  steps  required  by  statute  to  make 
a  valid  tax  title.  Taylor  v.  Hamilton,  173  111.  392  (50  N. 
E.  Rep.  1064).  A  tax  deed  void  on  its  face  may  constitute 
sufficient  color  of  title  to  give  one  a  right  to  recover  for 
improvements  made  in  good  faith.  S.  Dak.  Comp.  Laws^ 
§  5455,  construed  and  applied.  Parker  v.  Vinson,  11  S. 
Dak.  381  {yy  N.  W.  Rep.  1023).  The  mere  fact  that  a  pur- 
chaser at  a  tax  sale  failed  to  comply  with  and  fulfill  the  re- 
quirements of  the  law  governing  the  execution  of  tax  deeds 
does  not  show  such  bad  faith  on  his  part  as  to  render  his 
deed  unavailing  as  color  of  title.  Duck  Island  Club  v.  Bex- 
stead,  174  111.  435  (51  N.  E.  ,Rep.  831).  A  deed  is  never 
color  of  title  for  more  than  it  professes  to  convey.  Carson 
V.  Carson,  122  N.  C.  645  (30  S.  E.  Rep.  4).  A  conveyance 
from  a  grantor  whose  title  deeds  do  not  embrace  the  land 
conveyed  does  not  give  the  grantee  color  of  title.  Arents 
V.  Long  Island  R.  Co.,  156  N.  Y.  i  (50  N.  E.  Rep.  422). 
Color  of  title  acquired  by  an  adverse  claimant  after  his 
entry  may  be  the  foundation  of  an  adverse  possession  under 
color  of  title.  Hawkins  v.  Richmond  Cedar  Work's,  122  N. 
C.  87  (30  S.  E.  Rep.  13).  A  certificate  of  purchase  issued 
to  a  purchaser  at  an  execution. sale,  under  Nev.  Gen.  Stat.» 
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§  3253,  shows  color  of  title  in  him.    Nesbitt  v.  De  Lamar's 
Nev.  Gold-Min.  Co.,  24  Nev.  285  (53  Pac.  Rep.  178). 

Sec.  27.  Color  of  title — ^Judicial  decrees  and  convey- 
ances under.  Adverse  possession  for  the  prescriptive  period 
under  decrees  of  distribution  and  partition  is  sufficient,  al- 
though they  were  erroneous.  Brind  v.  Gregory,  120  Cal. 
640  (S3  Pac.  Rep.  25).  The  judgment  or  decree  of  a  proper 
court  making  partition  purports  on  its  face  to  convey  title, 
even  though  some  of  the  tenants  in  common  are  not  made 
parties  to  the  suit  in  which  it  is  rendered.  Wright  v.  Stice, 
173  111.  571  (51  N.  E.  Rep.  71).  A  decree  in  chancery,  de- 
claring that  certain  described  lands,  title  to  which  is  in  the 
defendant  in  the  case,  shall  be  held  by  the  defendant  in  trust 
for  the  sole  and  separate  use  of  the  plaintiff,  is  admissible 
in  evidence  as  color  of  title,  upon  which  the  plaintiff  and 
those  claiming  under  him  may  base  a  claim  to  a  prescriptive 
title.  Wardlaw  v.  McNeill,  106  Ga.  29  (31  S.  E.  Rep.  785). 
A  deed  made  under  a  decree  which  was  erroneous,  or  even 
void,  is  sufficient  to  constitute  color  of  title ;  and  there  is  a 
presumption  of  good  faith  in  favor  of  the  holder  of  such 
a  deed  which  can  only  be  overcome  by  evidence  of  a  design 
by  him  to  defraud  the  person  having  a  better  title.  Sexson 
V  Barker,  172  111.  361  (50  N.  E.  Rep.  109). 

Sec.  28.  Extent  of  possession  under  color  of  title. 
Possession  of  one  holding  actual  adverse  possession  of  a 
house  under  color  of  title  to  one-half  of  the  lot  on  which 
it  is  situated,  does  not  extend  to  the  other  one-half  of  the 
lot  beyond  that  portion  of  it  occupied  by  the  house,  where 
no  inclosure  of  the  lot  has  been  maintained  by  him.  Duke 
V.  Helms,  100  Tenn.  249  (46  S.  W.  Rep.  761).  Where  the 
claims  asserted  by  adjoining  landowners  as  to  their  re- 
spective boundaries  are  such  as  to  cause  an  interlock,  and 
either  of  the  parties  is  in  actual  adverse  possession  of  a  part 
of  the  land  claimed  by  him  under  his  deed  outside  of  the 
interlock,  and  the  other  is  in  actual  adverse  possession 
under  color  of  title  of  the  land  embraced  in  the  interlock  or 
land  in  controversy,  claiming  under  and  to  the  limits  of 
his  deed,  the  latter  will,  in  contemplation  of  law,  be  regarded 
as  in  the  actual  adverse  possession  of  all  the  land  in  the 
interlock,  not  simply  that  actually  occupied  or  inclosed  by 
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him.  Vintroux  v.  Simms,  45  W.  Va.  548  (31  S.  E.  Rep.  941). 
Mo.  Rev.  Stat.  1889,  §  6768,  construed  and  applied — extent 
of  possession  under  color  of  title.  Heinemann  v.  Bennett, 
144  Mo.  113  (45  S.  W.  Rep.  1092). 

Sec.  29.  Title  by — Mineral  or  surface  estate.  Where 
the  estate  in  minerals  has  been  severed  from  that  of  the 
surface,  the  title  to  either  may  be  acquired  by  adverse 
possession.  Catlin  Coal  Co.  v.  Lloyd,  176  111.  275  (52  N. 
K.  Rep.  144).  The  court,  in  an  extended  discussion  of  the 
question,  say:  "Because  of  the  very  large  mining  inter- 
ests in  that  state,  tile  courts  of  Pennsylvania  have  been 
called  upon  to  consider  and  determine  this  question,  and 
the  following  extract  from  the  opinion  in  the  case  of  Lilli- 
bridge  v.  Coal  Co.,  143  Pa.  St.  293  (22  Atl.  Rep.  1035;  24 
Am.  St.  Rep.  544;  13  L.  R.  A.  627),  may  be  regarded  as  a 
satisfactory  and  comprehensive  statement  of  the  law  here, 
involved:  'We  have  emphatically  decided  that  coal  and 
other  mineral  beneath  the  surface  is  land,  and  is  attended 
with  all  the  attributes  and  incidents  peculiar  to  the  owner- 
ship of  land.  We  have  held  the  mineral  to  be  a  corporeal, 
and  not  an  incorporeal,  hereditament ;  that  the  surface  may 
be  held  in  fee  by  one  person  and  the  mineral  also  in  fee  by 
another  person ;  that  the  mineral  may  be  subject  to  taxation 
as  land,  and  the  surface  to  an  independent  taxation  as  land 
when  owned  by  a  different  person ;  that  possession  of  the 
mineral  may  be  recovered  by  ejectment,  and  title  may  be 
acquired  to  it  by  adverse  possession  under  the  statute  of 
limitations.  *  *  *  in  short,  we  have  for  nearly  hall  a 
century  judicially  regarded  the  ownership  of  mineral,  where 
it  has  been  properly  severed  from  the  surface,  as  the  owner- 
ship of  land,  to  all  intents  and  purposes.  *  *  *  j^  other 
words,  mines  are  land,  and  subject  to  the  same  laws  of  pos- 
session and  conveyance.  Caldwell  v.  Fulton,  31  Pa.  St. 
475  (72  Am.  Dec.  760)  ;  Caldwell  v.  Copeland,  37  Pa.  St.  427 
(78  Am.  Dec.  436)  ;  Scranton  v.  Phillips,  94  Pa.  St.  15;  San- 
derson V.  City  of  Scranton,  105  Pa.  St.  469;  Railroad  Co. 
V.  Sanderson,  109  Pa.  St.  583  (i  Atl.  Rep.  394;  58  Am.  Rep. 
743).'  And  it  was  said  by  the  same  court  in  Caldwell  v. 
Copeland,  37  Pa.  St.  427  (78  Am.  Dec.  436)  :  'Title  to  mines 
or  minerals,  distinct  from  the  title  to  surface  of  land,  may 
be  shown  by  documentary  evidence,  or,  in  the  absence 
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thereof  or  in  opposition  thereto,  by  proof  of  possession  and 
acts  of  ownership  under  the  statute  of  limitations.' "  Pos- 
session of  land  is  not  adverse  to  the  owner  of  minerals 
therein  when  the  land  is  used  merely  for  agricultural  pur- 
poses without  any  denial  of  the  right  to  the  minerals  or  any 
assertion  of  claim  inconsistent  therewith.  Murray  v.  Allard, 
lOO  Tenn.  lOO  (43  S.  W.  Rep.  355;  66  Am.  St.  Rep.  740;  39 
L.  R.  A.  249).  The  court  say:  "In  mineral  lands  the  sur- 
face, as  adapted  to  cultivation,  may  be  separated  from  the 
right  to  dig  under  its  surface  for  ore,  and  one  person  may 
hold  one  of  these  rights  while  another  holds  the  other. 
Stewart  v.  Chadwick,  8  la.  463;  Caldwell  v.  Fulton,  31  Pa, 
St.  475  (72  Am.  Dec.  760).  So  the  possession  of  the  soil 
by  the  owner  for  the  purpose  of  tillage  gives  him  no  pos- 
session of  the  gas  under  the  surface  or  of  the  other  min- 
erals. Gas  Co.  V.  DeWitt,  130  Pa.  St.  235  (18  Atl.  Rep. 
724;  5  L.  R.  A.  731)  ;  Coal  Co  v.  Mellon,  152  Pa.  St.  286  (25 
Atl.  Rep.  597;  34  Am.  St.  Rep.  645;  18  L.  R.  A.  702)." 

Sec,  30.  Title  by — Who  may  acquire.  A  municipal 
corporation  may  acquire  title  to  land  by  adverse  possession  to 
the  extent  to  which  it  can  take  and  hold  land  by  purchase  or 
otherwise.  Smith  v.  Inhabitants  of  Lincoln,  170  Mass.  488 
(49  N.  E.  Rep.  743).  Tenn.  Laws,  1895,  ch.  38,  amending 
Code  1858,  §  2763,  so  as  to  preclude  the  vesting  of  titles 
by  adverse  possession  in  one  holding  under  an  unrecorded  deed, 
applies  to  one  holding  under  such  a  deed  executed  before  the 
passage  of  the  statute  where  such  a  holding  has  not  continued 
tor  the  prescriptive  period,  and  precludes  the  running  of 
limitations  in  favor  of  the  grantee  so  long  as  his  deed  remains 
unrecorded.    Snider  v.  Brown,        Tenn.  (48  S.  W.  Rep. 

377).    See  opinion  for  exhaustive  discussion  of  the  retrospect- 
ive effect  of  statutes  of  limitation. 

Sec.  31.  Title  by — What  property  may  be  acquired — 
Lands  of  railroad  company.  Title  to  lands  under  navigable 
waters  may  be  acquired  by  adverse  possession  as  against  pri- 
vate parties  claiming  the  title  thereto  under  a  patent  from  the 
state.  Allen  v.  McKay,  120  Cal.  332  (52  Pac.  Rep.  828).  In 
Oregon  it  is  held  that  ten  years  adverse  possession  of  public 
lands  by  one  claiming  rtiem  as  a  homestead  is  sufficient  to 
establish  his  title  as  against  all  the  world  except  the  United 


§  81,  82  ADVERSE  POSSESSION.  26 

States.  Fellows  v.  Evans,  33  Or.  30  (53  Pac.  Rep.  491). 
Under  Tex.  Rev.  Stat.  1879,  art.  3195,  title  by  naked  posses- 
sion and  cultivation  for  ten  years  cannot  embrace  more  than 
160  acres  of  land ;  but  prior  to  this  statute,  under  Pasch.  Dig. 
art.  4624,  title  to  640  acres  thus  could  be  acquired.  Simpson 
V.  Johnson,  92  Tex.  159  (46  S.  W.  Rep.  628).  Title  to  lands 
owned  in  fee  by  a  railroad  company  and  which  do  not  consti- 
tute a  part  of  its  right  of  way  may  be  acquired  by  adverse  pos- 
session. Illinois  Cent.  R.  Go.  v.  Wakefield,  173  111.  564  (50 
N.  E.  Rep.  1002).  The  owner  of  the  fee  of  land  over  which  a 
railroad  company  has  acquired  a  right  of  way  may  acquire  title 
to  such  right  of  way  by  adverse  possession  for  the  prescriptive 
period.    Pollock  v.  Mayesville  &  B.  S.  R.  Co.,  Ky. 

(44  S.  W.  Rep.  359;  19  Ky.  Law  Rep.  1717) ;  Wilmot  v.  Ya- 
zoo &  M.  V.  R.  Co.,  76  Miss.  374  (24  So.  Rep.  701) ;  Spottis- 
woode  V.  Morris  &  E.  R.  Co.,  61  N.  J.  L.  322  (40  Atl.  Rep. 
505).  Citing,  Railroad  Co.  v.  O'Connor,  154  111.  550  (39  N. 
E.  Rep.  563)  ;  Railroad  Co.  v.  Moore,  160  111.  9  (43  N.  E. 
Rep.  364) ;  Railway  Co.  v.  Kindred,  43  Kan.  134  (23  Pac.  Rep. 
112).  Title  to  that  part  of  the  right  of  way  of  a  railroad  com- 
pany not  occupied  by  its  track  may  be  acquired  by  adverse 
possession,  although  the  company  runs  trains  over  its  track. 
Paxton  V.  Yazoo  &  M.  V.  R.  Co.,  76  Miss.  536  (24  So.  Rep. 
536).  But  in  Tennessee  it  is  held  that  the  easement  of  a  rail- 
road company  in  a  part  of  its  right  of  way  not  actually  used  by 
it  cannot  be  extinguished  by  adverse  possession  for  the  pre- 
scriptive period  by  the  owner  of  the  fee.  Louisville  &  N.  R. 
Co.  V.  French,  100  Tenn.  209  (43  S.  W.  Rep.  771 ;  66  Am.  St. 
Rep.  752). 

Sec.  32.  Title  by — Character  of  title  acquired.  Adverse 
possession  of  land  for  the  prescriptive  period  passes  title 
thereof  to  the  occupant  in  fee  simple  as  completely  as 
though  he  had  acquired  it  from  the  true  owner  by  convey- 
ance at  the  time  of  the  possession.  Wood  v.  Kuper,  150 
Ind.  622  (50  N.  E.  Rep.  755)  ;  Moore  v.  Hinkle,  151  Ind.  343 
(50  N.  E.  Rep.  822)  ;  Burr  v.  Smith,  152  Ind.  469  (53  N.  E. 
Rep.  469).  Such  a  title  is  sufficient  to  maintain  ejectment. 
Sanitary  Dist.  of  Chicago  v.  Allen,  178  lU.  330  (53  ^-  E. 
Rep.  109)  ;  Solomon  v.  Yrisarri,  9  N.  Mex.  480  (54  Pac.  Rep. 
752).  Title  once  acquired  by  adverse  possession  cannot 
be  lost  by  mere  verbal  disclaimer  of  ownership  by  adverse 
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claimant.  Illinois  Cent.  R.  Co.  v.  Wakefield,  173  111.  564 
(50  N.  E.  Rep.  1002).  Where  title  has  accrued  against 
the  true  owner,  in  favor  of  one  who  exercises  the  only  acts 
of  ownership  over  the  land,  though  such  acts  are  but  slight 
after  title  accrues,  the  true  owner  is  not  re-instated  simply 
by  the  fact  of  the  non-residence  of  the  adverse  claimant. 
Moore  v.  Hinkle,  151  Ind.  343  (50  N.  E.  Rep.  822).  Constru- 
ing N.  J.  Gen.  Stat.  p.  1977,  providing  that  no  person  having 
the  right  or  title  of  entry  into  any  lands,  tenements  of  hered- 
itaments shall  make  any  entry  thereon  but  within  twenty 
years  next  after  such  right  or  title  shall  accrue,  it  is  held 
that  adverse  possession  of  lana  for  the  period  of  twenty 
years  confers  title  by  adverse  possession,  which  is  not  lost 
by  the  re-entry  of  the  adverse  claiment  or  his  possession 
short  of  twenty  years  which  would  give  him  a  new  title. 
Spottiswoode  v.  Morris  &  E.  R.  Co.,  61  N.  J.  L.  322  (40 
Atl.  Rep.  505). 

Sec.  33.  Title  by — Pa3niient  of  taxes — Illinois  statute 
construed.  Payment  of  taxes  alone,  while  some  evidence 
of  ownership,  does  not  constitute  adverse  possession.  Dick- 
inson V.  Bales,  59  Kan.  224  (52  Pac.  Rep.  447).  In  New 
York  it  is  held  that  the  payment  of  taxes  is  no  evidence  of 
adverse  possession.  Archibald  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  157  N.  Y.  574  (52  N.  E.  Rep.  567).  Cal.  Code 
Civ.  Proc,  §325,  construed  and  applied — payment  of  taxes 
and  improvements  by  adverse  claimant.  Allen  v.  McKay, 
120  Cal.  332  (52  Pac.  Rep.  828). 

Under  111.  Rev.  Stat.  ch.  83,  §  6,  possession  of  land 
and  payment  of  taxes  thereon  for  seven  successive  years 
under  claim  and  color  of  title,  made  in  good  faith,  gives  the 
occupant  title.  Duck  Island  Club  v.  Bexstead,  174  111.  435 
(51  N.  E.  Rep.  831).  Payment  of  taxes,  possession  and 
color  of  title  must  concur.  Wright  v.  Stice,  173  111.  571 
(51  N.  E.  Rep.  71).  One  complying  with  this  statute 
acquires  title  although  the  conveyance  constituting  color 
of  title  was  accepted  under  the  belief  that  it  was  a  convey- 
ance of  the  fee,  and  he  went  into  possession  and  paid  the 
taxes  under  the  belief  that  he  was  the  owner  of  the  land. 

• 

Simons  v.  Drake,  179  111.  62  (53  N.  E.  Rep.  574).  Under 
111.  Rev.  Stat.,  ch.  83,  §  7,  the  payment  of  taxes  on  vacant 
and  unoccupied  land  for  seven  successive  years  under  color 
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of  title,  made  in  good  faith,  gives  the  claimant  good  title 
Taylor  v.  Hamilton,  173  111.  392  (50  N.  E.  Rep.  1064)  ;  Duck 
Island  Qub  v.  Bexstead,  174  111.  435  (51  N.  E.  Rep.  831). 
Under  this  statute  title  may  be  acquired  to  a  mineral  estate 
in  land  where  the  instrument  relied  upon  as  color  of  title 
purports  to  separate  such  estate  from  the  surface.  Catlin 
Coal  Co.  V.  Lloyd,  176  111.  275  (52  N.  E.  Rep.  144).  To 
establish  title  under  this  statute  the  proof  must  be  clear  and 
convincing  and  the  claimant  must  show  that  after  the  lapse 
of  seven  years  he  took  possession.  McCauley  v.  Mahon, 
174  111.  384  (51  N.  E.  Rep.  829).  Tax  receipts  which  mis- 
describe  the  land,  accompanied  with  evidence  that  it  was 
assessed  under  a  misdescription  to  another  party  who 
claimed  title  and  paid  the  taxes  thereon,  ar6  not  sufficient 
proof  of  payment  to  satisfy  the  statute.  Neiderer  v.  Bell, 
174  111.  325  (51  N.  E.  Rep.  855).  Where  tax  receipts  con- 
tain descriptions  of  property  too  uncertain  to  identify  the 
payments  as  having  been  made  upon  the  particular  prop- 
erty in  dispute,  and  there  is  no  other  evidence  showing  that 
the  payments  were  made  on  that  particular  property,  the 
receipts  cannot  be  regarded  as  sufficient.  Sanitary  Dist. 
of  Chicago  v.  Allen,  178  111.  330  (53  N.  E.  Rep.  109).  Part 
performance  of  the  requirements  of  one  of  these  sections 
cannot  be  tacked  to  part  performance  of  the  provisions  of 
the  other  section,  but  to  constitute  a  bar  the  provisions  of 
one  or  the  other  of  the  sections  must  be  complied  with. 
Duck  Island  Club  v.  Bexstead,  174  111.  435  (51  N.  E.  Rep. 

831). 

Sec.  34.  Title  by — ^Time  necessary.  Under  Ariz.  Rev. 
Stat.  par.  2299,  "every  suit  to  be  instituted  to  recover  real 
property  as  against  any  person  having  peaceable  and  ad- 
verse possession  thereof,  cultivating,  using  or  enjoying  the 
same,  and  paying  taxes  thereon,  if  any,  and  claiming  under 
a  deed  or  deeds  duly  registered,  shall  be  instituted  within 
five  years  next  after  the  cause  of  action  shall  have  accrued, 
and  not  afterwards."    Thompson  v.  Ferry,  Ariz. 

(56  Pac.  Rep.  741).  In  order  for  one  to  acquire  title  to  land 
in  Georgia  by  adverse  possession  for  a  period  of  seven  years 
under  color  of  title,  he  must  hold  under  color  of  title  for  the 
entire  seven  years.  Morgan  v.  Mitchell,  104  Ga.  596  (30 
S.  E.  Rep.  792).     In  Kentucky  15  years  adverse  possession 
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gives  title.    Pollock  v.  Maysville  &  B.  S.  R.  Co.,  Ky. 

(44  S.  W.  Rep.  359;  19  Ky.  i.aw  Rep.  1717)  ;  Wooley's 
Adm'r  v.  McCormick,  Ky.         (45  S.  W.  Rep.  885;  20 

Ky.  Law  Rep.  272) ;  Call  v.  Phelps'  Adm'r,  Ky. 

(45  S.  W.  Rep.  1051 ;  20  Ky.  Law  Rep.  507)  ;  Terry  v.  Hil- 
ton, Ky.  (46  S.  W.  Rep.  216 ;  20  Ky.  Law  Rep.  367). 
In  Nebraska  10  years  adverse  possession  confers  absolute 
title.  McAllister  v.  Beymer,  54  Neb.  247  (74  N.  W.  Rep. 
586).  In  North  Carolina  unbroken  possession  of  land  for 
seven  years  under  color  of  title  confers  title  although  the 
color  of  title  was  not  acquired  until  after  the  claimant  made 
his  entry  on  the  land.  Hawkins  v.  Richmond  Cedar  Works, 
122  N.  C.  87  (30  S.  E.  Rep.  13).  In  Tennessee  seven  years 
adverse  possession  under  a  special  entry  of  land  gives  one 
title  to  the  extent  of  its  calls.     Childers  v.  Ryan,  Tenn. 

(43  S.  W.  Rep.  126).  See  opinion  for  particular  entry 
held  to  be  a  special  entry.  In  Wisconsin  20  years  uninter- 
rupted, open,  exclusive  possession  by  a  party  and  his  privies 
establishes  title  by  prescription.  Woolman  v.  Ruehle,  100 
Wis.  31  (75  N.  W.  Rep.  425) ;  Meyer  v.  Hope,  loi  Wis.  123 
(:]7  N.  W.  Rep.  720). 

Sec  35,  Title  by — ^Tacking  possessions.  The  posses- 
sion of  persons  in  privity  may  be  tacked.  Frost  v.  Courtis, 
172  Mass.  401  (52  N.  E.  Rep.  515).  Where  one  is  shown  to 
have  been  in  adverse  possession  of  land,  the  possession  of 
all  successors  to  his  title  will  be  presumed  to  be  adverse. 
Miller  v.  Rosenberger,  144  Mo.  292  (46  S.  W.  Rep.  167). 
The  statutory  provisions  of  Texas  (Pasch.  Dig.  arts.  4631, 
4631a;  Const.  1869,  Art.  12,  §  43;  Rev.  Stat.  1895,  ^irt.  3366), 
suspending  the  statute  of  limitations  during  the  Civil  War, 
do  not  have  the  effect  of  tacking  adverse  possession  before 
the  war  with  that  had  after  abandonment  during  the  war. 
Collier  V.  Couts,  92  Tex.  234  (47  S.  W.  Rep.  525).  Where 
one  of  several  persons  owning  land  as  tenants  in  common 
takes  exclusive  possession  thereof  and  holds  adversely, 
under  a  belief  shared  in  by  all  of  them  that  she  is  the  owner 
thereof,  subsequently  conveys  to  one  of  the  tenants  in  com- 
mon who  takes  possession,  he  may  tack  his  possession  to 
that  of  his  grantor  so  as  to  create  a  bar  by  limitations  against 
the  other  cotenants.  Wheeler  v.  Taylor,  32  Or.  421  (52 
Pac.  Rep.  183;  67  Am.  St.  Rep.  540). 
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Sec.  36.  Interruptions  of  adverse  holding.  A  sale  and 
conveyance  of  land  for  taxes  does  not  constitute  an  inter- 
ruption of  the  adverse  possession  thereof  by  a  third  party. 
Harrison  v.  Dolan,  172  Mass.  395  (52  N.  E.  Rep.  513).  A 
purchase,  or  attempted  purchase,  of  an  outstanding  title  by 
one  in  adverse  possession  is  not  sufficient  alone  to  break 
the  continuity  of  the  possession,  or  devest  it  of  its  adverse 
character.  Webb  v.  Thiele,  56  Neb.  752  {jj  N.  W.  Rep. 
56).  The  erection  of  barriers  by  a  railroad  company  in 
openings  in  its  fence  through  which  another  is  claiming 
the  right  to  use  a  way  across  its  track  amounts  to  an  inter- 
ruption of  the  running  of  the  statute  of  limitation  in  his 
favor  although  the  obstructions  are  torn  down  soon  after 
their  erection.  Brayden  v.  New  York,  N.  H.  &  H.  R.  Co., 
172  Mass.  225  (51  N.  E.  Rep.  1081). 

Sec.  37.  Public  property.  Title  to  land  cannot  be 
acquired  from  the  state  or  general  government  by  adverse 
possession  although  under  color  of  title.  Adler  v.  Prest- 
wood,  122  Ala.  367  (24  So.  Rep.  999).  A  railroad  com- 
pany cannot  acquire  title  to  land  under  water  belonging 
to  the  state  by  taking  possession  of  it  and  filling  it  up. 
Archibald  v.  New  York  Cent.  &  H.  R.  R.  Co.,  157  N.  Y. 
574  (52  N.  E.  Rep.  567).  The  statute  of  limitations 
does  not  run  against  a  municipal  corporation  in  respect  to 
property  held  for  public  use.  City  of  Sullivan  v.  Tichenor, 
179  111.  97  (53  N.  E.  Rep.  561).  In  Michigan  and  Nebraska 
private  rights  in  a  public  highway  may  be  acquired  by 
adverse  use.  Moon  v.  Mills,  119  Mich.  298  {yy  N.  W.  Rep. 
926;  75  Am.  St.  Rep.  390).  Webster  v.  City  of  Lincoln, 
56  Neb.  502  (76  N.  W.  Rep.  1076).  The  fencing  of  a  platted 
street  in  a  city  for  the  prescriptive  period  indicates  that  it 
is  held  adversely  to  the  city.     Mayor  of  Morristown  v.  Cain, 

Tenn.  (44  S.  W.  Rep.  471).  The  mere  construction, 

maintenance  and  occasional  use  by  a  railroad  company, 
which  has  no  conveyance  of  the  land,  of  an  ordinary  rail- 
road track  across  a  platted  street  while  it  still  remains 
unimproved  and  unfit  for  public  use,  and  before  public  con- 
venience or  necessity  requires  it  to  be  opened  and  improved 
for  use  as  a  street,  does  not  constitute  adverse  possession, 
as  against  the  public.  Such  occupancy  must  be  presumed 
to  be  subject  to  the  paramount  right  of  the  public.    St.  Paul 
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&  D.  R.  Co.  V.  City  of  Duluth,  73  Minn.  270  (76  N.  W. 
Rep.  35;  43  L.  R.  A.  433). 

Sec  38.  Vendor  and  vendee-— Grantor  continuing  in 
possession.  Where  a  purchaser  takes  actual  possession 
under  a  deed  purporting  to  convey  the  legal  title,  and  not 
under  an  executory  contract,  his  possession  is  adverse  to 
the  vendor.  Bennett  v.  Pierce,  45  W.  Va.  654  (31  S,  E. 
Rep.  972).  The  possession  of  a  vendee  who  has  entered 
under  an  executory  agreement  does  not  become  adverse  to 
his  vendor  until  he  has  complied  with  his  agreement  con- 
cerning the  payment  of  the  purchase  money,  Davis  v. 
Howard,  172  111.  340  (50  N.  E.  Rep.  258) ;  Brown  v.  Huey, 
103  Ga.  448  (30  S.  E.  Rep.  429)  ;  but  from  the  time  full  pay- 
ment of  the  purchase  price  is  paid  his  possession  becomes 
.  adverse,  and  this  rule  applies  to  a  vendee  of  the  state.  Am- 
brose V.  Huntington,  34  Or.  484  (56  Pac.  Rep.  513).  Where 
a  vendee  enters  into  possession  of  land  with  the  belief  and 
understanding  that  a  vendor's  lien  against  it  in  favor  of  an 
estate  has  been  released,  his  continued  open  adverse  posses- 
sion for  fifteen  years  gives  title  as  against  the  heirs  of  such 
estate.     Smith  v.  Pate,  91  Tex.  596  (45  S.  W.  Rep.  6). 

Parents  who  have  deeded  land  to  their  children  may, 
by  retaining  possession  and  using  the  same  as  their  own  for 
the  prescriptive  period,  re-invest  themselves  with  the  title. 
Scarboro  v.  Scarboro,  122  N.  C.  234  (29  S.  E.  Rep.  352). 
In  the  recent  case  of  Knight  v.  Knight,  178  111.  553  (53  N. 
E.  Rep.  306),  the  supreme  court  of  Illinois  say:  "Appel- 
lant insists,  and  cites  authorities  to  support  the  insistence, 
that  a  grantor  who  remains  in  possession  of  real  estate  after 
the  execution  of  a  deed  conveying  it  to  another  is  presumed 
by  law  to  hold  as  tenant  at  will  or  by  sufferance  to  the 
grantee;  that  his  possession  is  deemed  subservient  to  the 
title  passed  by  his  deed,  and  does  not  become  adverse  until 
the  grantee  is  notified  that  possession  is  held  under  a  claim 
of  title  hostile  to  that  conveyed  by  the  deed.  Without 
assenting  to  the  proposition  that  the  law  raises  an  arbitrary 
presumption  that  a  grantor  who  does  not  yield  possession 
holds  as  tenant  of  the  grantee  in  subservience  to  the  deed, 
it  is  well  settled  that  the  relation  of  grantor  and  grantee 
has  no  effect  to  estop  the  former  from  acquiring  a  title,  by 
limitation  or  prescription,  adverse  to  that  conveyed  by  the 
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deed.  The  grantor  may  remain  in  possession,  repudiate 
the  deed,  and  acquire  title  by  adverse  possession  for  the 
requisite  length  of  time.  Stearns  v.  Hendersass,  9  Cush. 
497  (57  Am.  Dec.  65)  ;  Smith  v.  Montes,  11  Tex.  24;  Shearer 
V.  Middleton,  88  Mich.  621  (50  N.  W.  Rep.  737)  ;  Murray  v. 
Hayle,  92  Ala.  559  (9  So.  Rep.  368)  ;  Harne  v.  Smith,  79  Tex. 
310  (15  S.  W.  Rep.  240;  23  Am.  St.  Rep.  340).  Nor  is  it 
indispensable  that  express  written  or  verbal  notice  be  given 
the  grantee  that  the  grantor  has  repudiated  the  deed.  The 
relation  of  grantor  may  be  denied  by  retaining  actual  pos- 
session and  exercising  acts  of  control  and  dominion  over 
the  property,  consistent  only  with  a  claim  of  exclusive  own- 
ership and  of  adverse  right,  and  hostile  to  the  title  of  the 
grantee.  Shearer  v.  Middleton,  88  Mich.  621  (50  N.  W. 
Rep.  737)  ;  Murray  v.  Hayle,  92  Ala.  559  (9  So.  Rep.  368). 
Using  and  controlling  property  as  owner  is  the  ordinary 
way  of  asserting  title  thereto.  Shaw  v.  Smithes,  167  111. 
269  (47  N.  E.  Rep.  523)." 

Sec.  39.  Landlord  and  tenant — Life  tenant  and 
remainderman.  A  possession  which  originated  under  the 
relation  of  landlord  and  tenant  cannot  be  the  basis  of  a 
prescriptive  title  as  against  the  landlord  and  those  claim- 
ing under  him.  Dasher  v.  Ellis,  102  Ga.  830  (30  S.  E.  Rep. 
544)  ;  Carson  v.  Broady,  56  Neb.  648  <j^  N.  W.  Rep.  80 ; 
71  Am.  St.  Rep.  691).  A  tenant  cannot  by  trick  or  artifice 
put  into  possession  the  claimant  of  a  hostile  title,  without 
first  surrendering  possession  to  his  landlord.  Nehr  v. 
Krewzberg,  187  Pa.  St.  53  (40  Atl.  Rep.  810).  A  life  tenant 
in  possession  does  not  hold  adversely  to  the  remainderman, 
Bowen  v.  Brogan,  119  Mich.  218  {jj  N.  W.  Rep.  942 ;  75  Am. 
St.  Rep.  387)  ;  Caperton  v.  Hall,  118  Ala.  265  (24  So.  Rep. 
122)  ;  and  while  he  is  claiming  the  right  of  occupancy  under 
a  lease  from  the  owner  of  the  reversion  he  cannot  acquire 
the  title  of  the  latter  by  adverse  possession.  Schroeder  v. 
Tomlinson,  70  Conn.  348  (39  Atl.  Rep.  484).  There  can  be 
no  adverse  possession  against  the  rights  of  a  remainderman 
or  reversioner  until  the  death  of  the  life  tenant.  Clark  v. 
Parsons,  N.  H.  (39  Atl.  Rep.  898)  ;  Gallagher  v. 

Johnson,  65  Ark.  90  (44  S.  W.  Rep.  1041).  Possession  by 
a  father,  the  guardian  of  his  son,  who  owned  a  life  estate  in 
real  property,  and  his  son  and  ward  who  owned  the  remain- 
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der  will  not  be  treated  as  adverse  for  the  purpose  of  creat- 
ing a  title  in  the  remainderman  in  bar  of  the  life  estate. 
Wright  V.  Stice,  173  111.  571  C^i  N.  R  Rep.  7i), 

Sec  40.    Tenants  in  common.    One  who  takes  posses- 
sion under  a  conveyance  of  the  entire  estate  by  one  tenant 
in  common  while  in  possession,  and  holds  possession  there- 
under claiming  as  owner  for  the  prescriptive  period,  acquires 
title  as  against  the  other  cotenants.     Grubbs  v.   Leyen- 
decker,  153  Ind.  348  (53  N.  E.  Rep.  940)  ;  Johnston  v.  Vir- 
ginia Coal  &  I.  Co.,  96  Va.  158  (31  S.  E.  Rep.  85) ;  Morgan 
v.  Mitchell,  104  Ga.  596  (30  S.  E.  Rep.  792).    In  order  for 
possession  of  a  tenant  in  common  to  be  adverse  to  his  coten- 
ants they  must  have  a  knowledge  of  their  rights  and  of  his 
assertion  of  adverse  title.     Boyd  v.  Boyd,  176  111.  40  (51  N. 
E.  Rep.  782 ;  68  Am.  St.  Rep.  169) ;  Bader  v.  Dyer,  106  la. 
715  {yj  N.  W.  Rep.  469;  68  Am.  St.  Rep.  332) ;  Morgan  v. 
Mitchell,  104  Ga.  596  (30  S.  E.  Rep.  792)  ;  Inglis  v.  Webb, 
117  Ala.  387   (23  So.  Rep.   125).    The  cotenant  against 
whom  the  adverse  possession  is  asserted  must  have  either 
actual  notice  of  it  or  there  must  be  such  outward  acts  of 
exclusive  ownership  of  an  unequivocal  character  as  to  im- 
part notice  to  him.     Beniost  v.  Rothschild,  145  Mo.  399 
(46  S.  W.  Rep.  1081)  ;  Casey  v.  Casey,  107  la.  192  {^j  N. 
W.  Rep.  844 ;  70  Am.  St.  Rep.  190) ;  Smith  v.  North  Can- 
yon Water  Co.,  16  Utah,  194  (52  Pac.  Rep.  283).    In  the 
case  of  Dunlap  v.  Griffith,  146  Mo.  283  (47  S.  W.  Rep.  917), 
the  supreme  court  of  Missouri  say :    "While  it  may  be  true 
that,  if  the  adverse  claim  is  altogether  verbal,  unaccom- 
panied by  overt  acts,  such  assertion  must  be  made  to,  or 
communicated  to,  the  ou3ted  cotenant ;  yet  when  the  act 
is  of  such  a  nature  as  the  law  will  presume  to  be  noticed  by 
persons  of  ordinary  diligence  in  attending  to  their  own 
interests,  and  of  such  an  unequivocal  character  as  not  to  be 
easily  misunderstood,  it  is  not  believed  to  be  necessary  that 
any  positive  notice  should  be  given  to  the  cotenant,  or  that 
it  devolve  upon  the  possessor  to  prove  a  probable  actual 
knowledge  on  the  part  of  the  cotenant.     It  is  sufficient  that 
the  act  itself  is  overt,  notorious;  and,  if  the  cotenant  is 
ignorant  of  his  rights  or  neglects  them,  he  must  bear  the 
consequences."     One  of  several  persons  owning  lands  as 
tenant  in  common  taking  exclusive  possession  thereof  and 
holding  the  same  adverselyi  under  the  belief  shared  by  all 
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of  them  that  she  is  the  exclusive  owner,  thereby  destroys 
the  relationship  of  tenants  in  common ;  and  this  relation  is 
not  restored  by  her  subsequent  conveyance  of  the  land  to 
one  of  the  cotenants  so  as  to  make  it  inure  to  the  benefit 
of  the  dthers ;  and  such  cotenant  may  tack  his  subsequent 
possession  to  tfie  possession  of  his  grantor,  so  as  to  create 
4  bar  by  limitations  against  the  remaining  cotenants. 
Wheeler  v.  Taylor,  32  Or.  421  (52  Pac.  Rep.  183;  67  Am. 
St.  Rep.  540).  Repudiation  of  the  claim  of  a  cotenant,  and 
notice  thereof,  may  be  shown  by  circumstances;  and  after 
all  the  parties  are  dead  such  facts  may  be  presumed  from 
long-continued  possession  under  claim  of  exclusive  owner- 
ship and  nonassertion  of  claim  by  the  other  cotenant.  lUg 
.  V.  Garcia,        Tex.  (47  S.  W.  Rep.  717).   A  purchase 

by  a  cotenant  of  the  interests  of  other  cotenants  before 
limitations  begin  to  run  in  his  favor,  does  not  rebut  a  claim 
of  adverse  possession  made  by  him.  Rand  v.  Huff,  59  Kan. 
777  (53  Pac.  Rep.  483).  A  purchaser  of  land  at  a  judicial 
sale  who  takes  and  holds  possession  under  the  belief  that  he 
has  acquired  the  complete  title  to  the  premises,  holds  ad- 
versely to  the  interests  of  the  heirs  which  did  not  pass  by 
the  sale,  and  a  continuance  of  his  adverse  possession  for  the 
prescriptive  period  gives  him  title.  Call  v.  Phelps'  Adm'r 
Ky.         (45  S.  W.  Rep.  105 1;  20  Ky.  Law  Rep.  507). 

Sec.  41.  Sale  of  land  in  the  adverse  possession  of 
another.  Under  Ky.  Stat.  §  210,  a  conveyance  of  land,  while 
in  the  adverse  possession  of  another,  is  champertous  and 
void.    Terry  v.  Hilton,  Ky.        (46  S.  W.  Rep.  216; 

20  Ky.  Law  Rep.  367).  But  the  statute  does  not  apply  to 
judicial  sales.     Carlisle  v.  Cassady,  Ky.         (46  S.  W. 

Rep.  490;  20  Ky.  Law  Rep.  562).  In  Massachusetts  a  con- 
veyance prior  to  Stat.  1891,  ch.  354,  of  lands  in  the  adverse 
possession  of  another  conveys  no  title  as  against  such  pos- 
sessor. Harrison  v.  Dolan,  172  Mass.  395  (52  N.  E.  Rep. 
513).  While  the  possession  of  a  vendee  under  a  bond  for 
title  is  not  such  adverse  possession  as  will  enable  him  to 
acquire  a  prescriptive  title  thereunder,  yet  it  is  sufficient  to 
render  void  a  subsequent  sale  of  the  lands  by  the  adminis- 
trator of  the  vendor,  under  Ga.  Code,  §  3457,  providing  that 
"an  administrator  cannot  sell  property  held  adversely  to  the 
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estate  by  a  third  person ;  he  must  first  recover  possession." 
Weard  v.  Phillips,  Ga.         (31  S.  E.  Rep.  216). 


ALIENS. 


EPITOME  OF  CASES. 

Sec.  42.  Rights  of  aliens  as  to  real  estate — Construc- 
tion of  statutes  and  treaties.  Under  Ida.  Rev.  Stat.  §§  5715, 
5716,  a  non-resident  foreigner  cannot  take  real  estate  by 
succession  unless  he  appear  and  claim  the  property  within 
five  years  after  the  death  of  the  decedent,  and  if  succession 
be  not  claimed  within  that  period  the  real  estate  escheats  to 
the  state.    State  v.  Stephenson,        Ida.  (55  Pac.  Rep. 

886).  Construing  and  applying  la.  Laws  22nd  Gen.  Assem. 
ch.  85,  providing  that  "non-resident  aliens  *  *  *  are 
hereby  prohibited  from  acquiring  title  to  or  taking  or  hold- 
ing any  lands  or  real  estate  in  this  state  by  descent,  devise, 
purchase  or  otherwise,"  it  is  held  that  one  cannot  acquire 
title  to  real  estate  by  descent  where  he  must  trace  his 
right  to  inherit  through  a  non-resident  alien  ancestor. 
Meier  v.  Lee,  106  la.  303  (76  N.  W.  Rep.  712).  For  a  new 
statute  in  Iowa  as  to  the  right  of  alien  corporations  to  own 
real  estate,  see  Laws,  1900,  ch.  117.  A  lease  of  land  for  99 
years  to  an  alien  who  has  not  declared  his  intention  of 
becoming  a  citizen  of  the  United  States  is  void,  under 
Wash.  Const,  art.  2,  §  33.  (For  provisions  of  this  section, 
see  Ballards'  Law  Real  Prop.,Vol.  VI,  §  81).  State  v. 
Morrison,  18  Wash.  664  (52  Pac.  Rep.  228).  Applying  this 
statute  it  is  held  that  a  conveyance  or  lease  for  a  term  of 
years  made  to  a  corporation  while  a  majority  of  its  stock 
was  owned  by  citizens  of  the  state,  becomes  void  on  the 
transfer  of  such  stock  to  aliens.  State  v.  Hudson  Land 
Co.,  19  Wash.  85  (52  Pac.  Rep.  574;  40  L.  R.  A.  430). 

A  treaty  between  the  King  of  Sweden  and  the  United 
States,  1783,  (Treaties  and  Conventions,  p.  1042),  authoriz- 
ing the  subjects  of  the  contracting  parties  freely  to  dis- 
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pose  of  their  "goods  and  effects"  does  not  give  an  alien  the 
right  to  inherit  land.  Meier  v.  Lee,  io6  la.  303  (76  N.  W. 
Rep.  712).  Treaty  between  United  States  and  Spain,  Oct. 
27>  I79S>  construed  and  applied — right  of  Spanish  citizens 
to  inherit  property.  Succession  of  Sala,  50  La.  Ann.  1009 
(24  So.  Rep.  674).  Construing  art.  2  of  the  treaty  of  1844, 
between  the  United  States  and  the  King  of  Wertemberg 
(Treaties  and  Conventions  U.  S.  etc.  p.  1144)  providing  that 
"Where,  on  the  death  of  any  person  holding  real  property 
within  the  territories  of  one  party,  such  real  property  would^ 
by  the  laws  of  the  land,  descend  on  a  citizen  or  subject  of 
the  other  were  he  not  disqualified  by  alienage,  such  citizen 
or  subject  shall  be  allowed  a  term  of  two  years  to  sell  the 
same,  which  term  may  be  reasonably  prolonged,  according 
to  the  circumstances,  and  to  withdraw  the  proceeds  thereof 
without  molestation,  and  exempt  from  all  duties  of  detrac- 
tion," it  is  held  that  the  construction  of  such  provision  is 
a  question  for  the  courts ;  and  that  alien  heirs  of  real  estate 
do  not  forfeit  their  interests  therein  by  failure  to  dispose 
of  them  within  two  years,  when  such  failure  was  caused  by 
the  minority  and  non-residence  of  other  heirs  and  their 
inability  to  agree  upon  a  division  of  the  property  or  to 
make  a  sale  of  their  interests  therein.  Scharpf  v.  Schmidt, 
172  111.  25s  (50  N.'  E.  Rep.  182).  Speaking  upon  the  sub- 
ject of  the  construction  of  the  treaty,  the  court  say :  "Like 
any  other  law,  its  construction  and  application  to  particular 
cases  are  questions  for  the  courts.  The  clause  in  con- 
troversy, 'which  term  may  be  reasonably  prolonged,  accord- 
ing to  the  circumstances,'  means  nothing  more  than  that 
in  cases  where  the  circumstances  are  such  as  to  make  it 
reasonable  that  such  aliens,  in  order  to  preserve  their  rights, 
should  have  further  time,  in  addition  to  the  term  of  two 
years,  in  which  to  sell  their  interest  in  the  lands,  such 
further  time  as  may  be  reasonable  under  the  circumstances 
shall  be  allowed.  Any  other  construction  would,  for  all 
practical  purposes,  render  this  portion  of  the  treaty  nuga- 
tory, while,  like  any  other  instrument,  it  should  be  con- 
strued to  give  it  practical  effect,  rather  than  to  make  it 
ineffectual.  The  view  we  have  taken  is  strengthened  some- 
what by  the  fifth  article  of  the  treaty,  which  provides  that, 
'if  any  dispute  should  arise  between  different  claimants  to 
the  same  inheritance,  they  shall  be  decided,  in  the .  last 
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resort,  according  to  the  laws  and  by  the  judges  of  the  coun- 
try where  the  property  is  situated/  Then,  again,  the  rule 
is,  that  'where  a  treaty  admits  of  two  constructions,  one 
restrictive  as  to  the  rights  that  may  be  claimed  under  it, 
and  the  other  liberal,  the  latter  is  preferred/  Hauenstrin 
V.  Lynham,  loo  U.  S.  483 ;  Schultze  v.  Schultze,  144  111.  290 
(33  N.  E.  Rep.  201 ;  36  Am.  St.  Rep.  432;  19  L.  R.  A.  90), 
and  construction  of  treaties  is  the  peculiar  province  of  the 
judiciary  when  a  case  arises  between  individuals.  Wilson 
V  Wall,  6  Wall.  83." 


ASSIGNMENTS  FOR  CREDITORS 
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Sec.  43... As   to   what   constitutes   an   assignment— i 
Formal  requisites.     A  conveyance  by  an  insolvent  of  his 
property  to  a  third  person  in  trust  with  power  to  lease  and 
sell  the  same  and  apply  the  proceeds  to  the  discharge  of  the 
insolvent's  indebtedness,  which  contains  a  clause  reserving 
to  the  insolvent  the  right  to  pay  off  the  indebtedness  and 
thereby  defeat  the  conveyance,  is  a  mortgage  and  not  a 
voluntary  assignment  for  the  benefit  of  creditors.     Morriss 
V.  Blackman,  179  111.  103  (53  N.  E.  Rep.  547).    Where  at  the 
time  of  the  execution  of  a  deed  absolute  in  form,  the  parties 
thereto  enter  into  a  written  contract  in  which  it  is  agreed 
that  the  grantee  is  to  sell  and  convey  the  land  and  apply  the 
proceeds  thereof  to  reimbursing  himself  for  any  advance- 
ments made  and  to  pay  the  debts  of  the  grantor,  the  trans- 
action will  be  treated  as  an  assignment  for  the  benefit  of 
creditors  who  may  enforce  such  agreement  regardless  of 
a  subsequent  settlement  made  between  the  parties  thereto. 
Maas  V.  Miller,  58  O.  St.  483  (51  N.  E.  Rep.  158).     Con- 
struing and  applying  Ariz.  Rev.  Stat.,  §  22,  providing  that  an 
assignment  by  a  failing  debtor  of  all  his  property  shall  be 
construed  to  pass  all  such  estate  whether  specified  therein 
or  not,  and  §§  23,  31,  requiring  an  inventory  to  be  annexed 
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to  the  assignment  but  providing  that  no  assignment  shall  be 
void  for  want  of  it,  is  held  that  an  assignment  conveying 
all  the  debtor's  lands,  tenements,  chattels,  etc.,  as  set  forth 
"in  the  schedule  hereto  annexed  and  made  a  part  of  this 
assignment,"  is  not  void  for  failure  to  annex  such  schedule. 
Babbitt  v.  Mendell,  Ariz.         (53  Pac.  Rep.  577).     Cit- 

ing, Bock  V.  Perkins,  139  U.  S.  628  (11  Sup.  Ct.  Rep.  677). 
The  filing  of  a  schedule  of  preferred  debts  as  required  by 
N.  C.  Laws  1893,  ch.  453,  §  i,  is  a  requisite  of  a  valid  deed  of 
assignment.  Cooper  v.  McKinnon,  122  N.  C.  447  (29  S. 
E.  Rep.  417).  Where  partners  execute  a  deed  of  assign- 
ment, and  are  described  therein  as  comprising  a  firm,  and 
each^  of  the  copartners  executed  the  deed  by  signing  and 
acknowledging  the  same,  it  is  not  necessary  that  the  assign- 
ment be  signed  by  the  partnership  name.  Wilson  v.  Sulli- 
van, 17  Utah,  341  (53  Pac.  Rep.  994).  7  Smith's  Pa.  Laws, 
p.  132,  §  5,  construed  and  applied — recording  deed  of  assign- 
ment;    Huey  V.  Prince,  187  Pa.  St.  151  (40  Atl.  Rep.  982). 

Sec.  44.  Validity  of  assignments-rEff ect  of  fraudulent 
intent.  As  a  general  rule  a  fraudulent  intent  on  the  part 
of  the  debtor  alone  is  not  sufficient  to  avoid  an  assignment 
when  no  preferences  are  made,  where  neither  the  debtor 
nor  the  assignee  participated  in  the  fraud.  Billings  v.  Par- 
sons, 17  Utah,  22  (53  Pac.  Rep.  730).  Citing,  Bump.  Fraud. 
Conv.  (4th  Ed.),  §§  337-380;  Petitt  v.  Parsons,  9  Utah,  223 
(33  Pac.  Rep.  1038)  ;  Coblentz  v.  Mercantile  Co.,  10  Utah, 
96  (37  Pac.  Rep.  242)  ;  Myers  v.  Kinzie,  26  111.  36 ;  Sackett 
V.  Mansfield,  26  111.  21 ;  Wise  v.  Wimer,  23  Mo.  237 ;  State  v. 
Keeler,  49  Mo.  548;  Marbury  v.  Brooks,  7  Wheat.  556,  11 
Wheat.  78;  Bancroft  v.  Blizzard,  13  Ohio  30;  Cornish  v. 
Dews,  18  Ark.  172 ;  Hollister  v.  Loud,  2  Mich.  309;  Governor 
V.  Campbell,  17  Ala.  566;  Ferrall  v.  Farnen,  67  Md.  76  (8 
Atl.  Rep.  819) ;  State  v.  Adler,  97  Mo.  413  (10  S.  W.  Rep. 
824)  ;  Sipe  V.  Earman,  26  Grat.  563 ;  Roan  v.  Winn,  93  Mo. 
503  (4  S.  W.  Rep.  736). 

Sec.  45.  Preference  of  creditors — Statutes  construed. 
Where  a  creditor  accepts  a  conveyance  of  property  from 
his  debtor  in  good  faith  in  payment  of  a  valid  indebtedness, 
and  without  knowledge  that  it  was  intended  by  the  debtor 
as  a  part  of  a  transaction  by  which  it  assigned  its  property 
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for  the  benefit  of  its  creditors,  such  intention  does  not 
render  the  conveyance  invalid.  First  Nat.  Bank  v.  Garret- 
son,  107  la*  196  (jy  N.  W.  Rep.  856).  An  assignment  by 
two  parties  for  the  benefit  of  creditors  may  lawfully  give 
preference  to  a  debt  owing  by  them  on  account  of  their 
appropriation  of  moneys  held  by  one  of  them  as  a  guardian. 
Adams  v.  Allen-West  Commission  Co.,  64  Ark.  603  (44  S. 
W.  Rep.  462).  An  insolvent  debtor  executing  a  trust  deed 
for  the  benefit  of  his  creditors  cannot  to  their  injury  include 
as  a  preferred  claim  a  balance  due  on  the  purchase  of  his 
homestead,  the  payment  of  which  is  secured  by  a  lien 
thereon.     McWherter  v.  North,        Tenn.  (46  S.  W. 

Rep.  478).  Del.  Rev.  Code,  ch.  132,  §  4,  does  not  prohibit 
preferences  given  in  contemplation  of  insolvency,  but  only 
preferences  given  under  an  assignment  made  for  the  benefit 
of  creditors.  Slessinger  v.  Topkis,  i  Marv.  (Del.)  140  (40 
Atl.  Rep.  717).  In  Iowa  preferences  in  an  instrument  of 
general  assignment  are  void.  Manton  v.  J.  F.  Seiberling 
&  Co.,  107  la.  534  (78  N.  W.  Rep.  194).  For  construction 
and  application  of  Ky.  Stat.,  §  1910,  making  preferential  con- 
veyances and  acts  of  an  insolvent  debtor  an  assignment  by 
operation  of  law,  see  Walker  v.  Davis,        Ky.  (43  S. 

W.  Rep.  406;  19  Ky.  Law  Rep.  1313) ;  Hall's  Assignee  v. 
Rothchild,         Ky.  (44  S.  W.  Rep.  108;  19  Ky.  Law 

Rep.  162 1 )  ;  Aulick  v.  Reed,        Ky.  (47  S.  W.  Rep. 

331 ;  20  Ky.  Law  Rep.  653)  ;  Allen  v.  Dillingham's  Assignee, 
Ky.  (47  S.  W.  Rep.  1076;  20  Ky.  Law  Rep.  980). 

To  render  a  mortgage  fraudulent  as  a  preference  within  the 
meaning  of  the  Minnesota  insolvency  law,  the  mortgagee 
must  have  been  at  the  time  a  creditor  of  the  mortgagor  and 
the  mortgage  given  to  secure  a  pre-existing  debt.  Hanson 
V.  White,  75  Minn.  523  (78  N.  W.  Rep.  iii).  Under  O. 
Rev.  Stat.,  §  6343,  "all  assignments  in  trust  to  a  trustee  or 
trustees,  made  in  contemplation  of  insolvency,  with  intent 
to  defraud  one  or  more  creditors,  shall  inure  to  the  equal 
benefit  of  all  the  creditors  in  proportion  to  the  amount  of 
their  respective  claims,"  and  the  trusts  arising  under  the 
same  are  administered  in  the  same  manner  as  assignments 
for  the  benefit  of  creditors.  Maas  v.  Miller,  58  O.  St.  483 
(51  N,  E.  Rep.  158).  Pa.  Laws,  1843,  Act  Apr.  17,  construed 
and  applied — preference  to  creditors — rights  of  assignee. 
Huey  V.  Prince,  187  Pa.  St.  151  (40  Atl.  Rep.  982). 
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Sec.  46.    Title,  rights  and  liabilities  of  an  assignee.    An 

assignee  in  insolvency  acquires  only  the  rights  and  title  of 
the  assignor.  Aetna  Ins.  Co.  v.  Thompson,  68  N.  H.  20 
(40  Atl.  Rep.  396;  73  Am.  St.  Rep.  552)  ;  Grube  v.  Lilien- 
thal,  51  S.  C.  442  (29  S.  E.  Rep.  230).  An  assignee  under 
a  deed  of  voluntary  assignment  represents  creditors  of  the 
assignor  to  the  extent  that  he  is  expressly  authorized  to 
do  so  by  statute.  Blair  State  Bank  v.  Stewart,  57  Neb.  58 
{jj  N.  W.  Rep.  370)  ;  57  Neb.  64  {jy  N.  W.  Rep.  372).  A 
mere  contingent  right  of  an  heir  of  a  testator  to  receive 
property  on  account  of  a  remainderman's  failure  of  issue, 
is  not  such  an  interest  as  will  pass  to  an  assignee  in 
insolvency  of  such  heir.  Godwin  v.  Banks,  87  Md. 
425  (40  Atl.  Rep.  268).  Rents  accruing  from  incum- 
bered property  assigned  for  the  benefit  of  creditors  should 
be  applied  by  the  assignee  to  the  discharge  of  the  liens.  In 
re  Neff's  Estate,  185  Pa.  St.  98  (39  Atl.  Rep.  830).  Con- 
struing and  applying  Conn.  Gen.  Stat.,  §§  501,  507,  it  is  held 
that  the  rights  of  an  assignee  as  against  an  unrecorded 
mortgage  of  his  grantor  are  the  same  whether  the  assign- 
ment was  voluntary  or  involuntary.  Newtown  Sav.  Bank 
V.  Lawrence,  71  Conn.  358  (41  Atl.  Rep.  1054).  Mass.  Stat., 
1888,  ch.  393,  providing  that  "a  mortgage  of  real  estate  re- 
corded more  than  four  months  after  its  date  shall  not  be 
valid  as  against  an  assignee  in  insolvency  of  the  estate  of 
the  mortgagor  appointed  in  proceedings  in  insolvency  begun 
at  any  time  after  the  date  of  the  mortgage  and  before  one 
year  from  the  recording  thereof,"  applies  although  such  a 
mortgage  was  foreclosed  before  insolvency  proceedings 
were  commenced.  Pratt  v.  Mackey,  172  Mass.  384  (J52  N. 
E.  Rep.  534).  How.  Ann.  Mich.  Stat.,  §  5573,  construed 
and  applied — conveyance  to  trustee  for  benefit  of  creditors 
— powers  of  trustee.  Chicago  Lumbering  Co.  v.  PoweH, 
120  Mich.  51  (78  N.  W.  Rep.  1022).  In  Ohio  it  is  held  that 
a  deed  of  assignment  for  the  benefit  of  creditors,  in  due 
form,  made  and  delivered  in  a  sister  state,  where  the  parties 
at  the  time  resided,  and  conveying  real  estate  situated  in 
this  state  takes  eflfect  from  the  time  of  its  delivery  and  has 
preference  over  an  unrecorded  mortgage  of  such  real  estate. 
Wright  V.  Franklin  Bank,  59  O.  St.  80  (51  N.  E.  Rep.  876). 
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Sec.  47*  Construction  of  statutes  and  miscellaneous 
notes.  Ala.  Laws,  1892-93,  p.  1046,  construed  and  applied 
— conveyance  to  prefer  a  creditor — action  to  declare  it  a 
trust  for  the  benefit  of  all  creditors.  Bank  of  Opelika  v. 
Kizer,  119  Ala.  194  (24  So.  Rep.  11).  For  construction  of 
a  later  statute  (Laws  1896-97,  p.  1089),  on  the  same  sub- 
ject, see  Lehman-Durr  Co.  v.  Griel  Bros.,  119  Ala.  262  (24 
So.  Rep.  49).  Md.  Laws,  1894,  ch.  568,  providing  that  the 
insolvency  law  shall  not  impair  any  bona  fide  deed  which 
conveys  all  the  property  of  the  grantor  for  the  equal  benefit 
of  his  creditors,  without  preference,  does  not  prevent  in- 
solvency proceedings  against  such  a  grantor.  Gardner  v. 
Gambrill,  86  Md.  658  (39  Atl.  Rep.  318).  O.  Rev.  Stat.,  § 
6343,  construed  and  applied — conveyance  in  contemplation 
of  insolvency — action  to  declare  it  a  general  assignment. 
BrinkerhoflF  v.  Smith,  57  O.  St.  610  (49  N.  E.  Rep.  1025). 
Construing  and  applying  Utah  Comp.  Laws,  1888,  g§  247a- 
2472,  it  is  held  that  a  partnership  may  assign  the  firm 
assets  without  including  the  individual  property  of  each 
partner;  but  the  creditors  may  proceed  against  the  in- 
dividual property  of  the  partners  when  the  partnership 
property  shall  prove  insufficient  to  pay  the  firm  debts.  Wil- 
son V.  Sullivan,  17  Utah  341  (53  Pac.  Rep.  994).  Where 
lands  in  which  an  assignee  has  been  allotted  a  homestead 
are  included  in  his  inventory,  a  sale  of  the  reversionary 
interest  may  be  made.  Williams  v.  Scott,  122  N.  C.  545  (29 
S.  E.  Rep.  877) .  The  fact  that  a  trustee  in  insolvency  fails 
to  set  aside  a  debtor's  conveyance  in  fraud  of  his  creditors, 
does  not  deprive  them  of  the  right  to  do  so.  Quinnipiac 
Brewing  Co.  v.  Fitzgibbons,  71  Conn.  80   (40  Atl.  Rep. 

913). 
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Sec.  48.  As  to  what  constitutes — General  principles. 
One  who  purchases  real  property  of  a  person  holding  the 
legal  title  and  takes  a  conveyance  of  the  property  without 
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notice  of  outstanding  equities,  takes  it  devested  of  such 
equities  and  of  all  liens  incident  thereto.  Block  &  Pollak 
Iron  Co.  V.  Holcomb-Brown  Iron  Co.,  105  la.  624  (75  N. 
W.  Rep.  499;  67  Am.  St.  Rep.  319).  Where  one  having 
notice  purchases  from  a  bona  hde  purchaser  without  notice, 
he  acquires  a  good  title.  La  Fleur  v.  Chace,  171  Mass. 
59  (50  N.  E.  Rep.  456).  A  judgment  creditor  is  a  purchaser 
within  the  meaning  of  111.  Rev.  Stat.,  ch.  30,  §  30,  providing 
that  "all  deeds  *  *  *  shall  take  effect  and  be  in  force 
from  and  after  the  time  of  filing  the  same  for  record,  and 
not  before,  as  to  all  creditors  and  subsequent  purchasers 
without  notice."  Smith  v.  Willard,  174  111.  538  (51  N.  E. 
Rep.  835 ;  66  Am.  St.  Rep.  313).  A  deed  made  by  a  man  to 
his  intended  wife,  followed  by  marriage,  is  conclusively 
presumed  to  be  in  consideration  of  marriage  and  is  based 
upon  a  valuable  consideration.  Snyder  v.  Grandstaff,  96 
Va.  473  (31  S.  E.  Rep.  647;  70  Am.  St.  Rep.  863).  One  who 
takes  a  mortgage  for  a  pre-existing  debt  is  not  an  innocent 
purchaser.    Holmes  v.  Stix,        Ky.  (47  S.  W.   Rep. 

243;  20  Ky.  Law  Rep.  593)  ;.Warford  v.  Hankins,  150  Ind. 
489  (50  N.  E.  Rep.  468).  One  who  claims  the  protection 
of  the  rule  applicable  to  subsequent  innocent  purchaser 
without  notice  has  the  burden  of  establishing  the  facts  show- 
ing him  to  be  such  a  purchaser,  and  he  is  not  relieved  from 
this  burden  because  he  claims  under  the  vendee  of  an 
executor,  when  the  conveyance  from  such  executor  is  at- 
tacked by  the  judgment  creditors  of  the  beneficiaries  of  the 
trust  property  as  having  been  made  without  consideration, 
to  the  knowledge  of  the  one  claiming  to  be  an  innocent  pur- 
chaser. Arlington  State  Bank  v.  Paulsen,  57  Neb.  717  (78 
N.  W.  Rep.  303). 

Sec.  49.  Purchasers  at  execution  or  judicial  sales.  A 
judgment  creditor  who  in  good  faith  buys  at  a  proper  execu- 
tion sale  on  his  own  valid  judgment  is  a  bona  fide  purchaser. 
Pugh  V.  Highley,  152  Ind.  252  (53  N.  E.  Rep.  171 ;  71  Am. 
St.  Rep.  327 ;  44  L.  R.  A.  392),  collating  and  citing  numerous 
authorities.  The  fact  that  a  purchaser  at  an  execution 
sale  knew,  or  was  chargeable  with  notice  of  a  defect  in  the 
notice  of  sale,  and  that  the  amount  for  which  the  property 
was  bid  off  (the  amount  of  the  judgment)  was  greatly  less 
than  the  value  of  the  land,  does  not  deprive  him  of  the  char- 
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acter  of  a  bona  fide  purchaser.  White  v.  Leeds  Import- 
ing Co.,  y2,  Minn.  352  (75  N.  W.  Rep.  595 ;  71  Am.  St.  Rep. 
488).  A  purchaser  at  a  judicial  sale  is  charged  with  notice 
of  the  easement  of  a  railroad  company  in  possession  of  a 
right  of  way  across  the  land.  Ex  parte  Alexander,  122  N. 
C.  72.^  (30  S.  E.  Rep.  336).  A  purchaser  from  a  purchaser 
under  a  decree  void  for  want  of  jurisdiction  will  not  be  re- 
garded as  a  bona  fide  purchaser  without  notice.  He  is 
bound  to  know  the  jurisdiction  in  the  case.  Hoback  v. 
Miller,  44  W.  Va.  635  (29  S.  E.  Rep.  1014).  In  South  Caro- 
lina it  is  held  that  the  rule  of  caveat  emptor  does  not  apply 
to  partition  sales,  and  a  purchaser  at  such  sale  cannot  be 
compelled  to  comply  with  his  bid  unless  a  reasonably  clear 
and  marketable  title  be  ready  for  tender  to  him.  Mc- 
Michael  v.  McMichael,  51  S.  C.  555  (29  S.  E.  Rep.  403). 

Sec  50.  Miscellaneous  notes^  Curative  legislation 
does  not  operate  against  persons  acquiring  property  in  good 
faith  for  value  before  its  enactment.  Finders  v.  Bodle, 
58  Neb.  57  (78  N.  W.  Rep.  48o)«  Citing  numerous  author- 
ities. A  grantee  who  conveys  to  another  by  erasing  his 
name  from  his  deed  and  inserting  the  name  of  another,  does 
not  become  the  latter's  agent  so  as  to  charge  him  with 
notice  which  such  grantee  had.  Kenney  v.  Jaynes,  26  Colo. 
154  (56  Pac.  Rep.  562).  Under  Neb.  Code  Civ.  Proc,  §  82, 
the  setting  aside  of  a  decree  rendered  upon  service  by  pub- 
lication, upon  the  application  of  a  nonresident,  cannot  affect 
the  title  to  any  property  "the  subject  of  the  judgment  or 
order  sought  to  be  opened  which  by  it  or  in  consequence 
of  it  shall  have  passed  to  a  purchaser  in  good  faith."  Citi- 
zens' State  Bank  v.  Haymes,  56  Neb.  394  (76  N.  W.  Rep. 
867)  ;  Security  Abst.  of  Tit.  Co.  v.  Longacre,  56  Neb.  469 
(76  N.  W.  Rep.  1073). 
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Sec.  SI.  Agreements  fixing.  Where  the  boundary 
line  between  adjoining  lands  is  indefinite  and  unascertained 
the  owners  may  establish  a  division  line  by  parol  agree- 
ment. Henderson  v.  Dennis,  177  111.  547  (53  N.  E.  Rep. 
65)  ;  Mynatt  v.  Smart,        Tenn.  (48  S.  W.  Rep.  270)  ; 

Thaxter  v.  Inglis,  121  Cal.  593  (54  Pac.  Rep.  86).  Such  an 
agreement  followed  by  adverse  possession  in  accordance 
therewith  for  the  prescriptive  period,  establishes  the  line 
and  confers  title  accordingly.  Burr  v.  Smith,  152  Ind.  469 
(53  N.  E.  Rep.  469)  ;  Tritt  v.  Hoover,  116  Mich.  4  (74  N. 
W.  Rep.  I'fy)  ;  Wollman  v.  Ruehle,  100  Wis.  31  (75  N.  W. 
Rep.  425)  ;  Boyd  v.  Shoop,  107  la.  10  {77  N.  W.  Rep.  482)  ; 
Garnish  v.  FoUis,        Ky.  (45  S.  W.  Rep.  1050;  20  Ky. 

Law  Rep.  300).  And  it  is  not  necessary,  in  order  to  uphold 
such  an  agreement,  that  the  full  prescriptive  period  shall 
elapse  where  the  parties  hold  possession  and  make  improve- 
ments in  reliance  upon  the  agreement.  Pittsburg  &  L.  A. 
Iron  Co.  V.  Lake  Superior  Iron  Co.,  118  Mich.  109  (76  N, 
W.  Rep.  395);  Kelly  v.  Oldham,        Ky.  (46  S.  W. 

Rep.  214;  20  Ky.  Law  Rep.  370).  Long  practical  ac- 
quiescence of  parties  concerned  in  supposed  boundary  lines 
will  be  regarded  as  such  an  agreement  by  them  as  to  be 
conclusive,  even  if  originally  located  erroneously.  Husted 
v.  Willoughby,  117  Mich.  56  (75  N.  W.  Rep.  279).  The 
owner  of  land  who  disclaims  title  to  land  embraced  in  a 
disputed  boundary  and  permits  another  in  reliance  upon 
such  disclaimer  to  purchase,  take  and  hold  possession  and 
maintain  a  fence  upon  the  disputed  boundary  line  for  13 
years,  is  estopped  to  claim  the  land.  Mowers  v.  Evers,  117 
Mich.  93  (75  N.  W.  Rep.  290). 

Sec.  52.    Meander  lines  as  boundaries.    Where  a  con- 
veyance designates  a  meander  line  of  a  nonnavigable  stream 
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as  a  boundary,  it  must  be  held  to  be  the  actual  water  line 
unless  the  contrary  clearly  appears  from  the  deed;  and  if 
the  meander  line  and  the  actual  water  line  differ  the  latter 
is  the  true  boundary.  Sizor  v.  City  of  Logansport,  151 
Ind.  626  (50  N.  E.  Rep.  377;  44  L.  R.  A.  814).  Where  an 
irregular  tract  or  Bot  of  land  abuts  upon  a  stream  of  water, 
and  a  meander  line  is  run  ostensibly  along  its  shore  line 
for  the  purpose  of  fixing  the  area  of  such  tract,  the  real 
boundary  of  the  tract  is  the  shore  line,  and  not  the  meander 
line.  Heald  v.  Yumisko,  7  N.  Dak.  422  (75  N.  W.  Rep.  806). 
Where  a  decree  of  partition  declares  that  the  lots  on  a 
certain  street,  extending  along  the  meander  line  of  a  river, 
shall  include  all  the  land  in  front  of  the  river,  the  fee  in 
the  land  to  the  high  water  mark  is  in  the  owner  of  such 
lots,  subject  only  to  an  easement  for  street  purposes.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Kelly,  105  la.  106  (74  N.  W.  Rep. 
935).  In  the  case  of  Barnhart  v.  Ehrhart,  33  Or.  274  (54 
Pac.  Rep.  195),  the  supreme  court  of  Oregon  say:  "In 
making  the  original  survey  of  public  land  bordering  upon 
arms  of  the  sea,  lakes,  and  navigable  rivers,  the  surveyor 
is  required  to  run  meander  lines  for  the  purpose  of  fixing 
the  general  average  of  the  sinuosities  of  the  shores  or  banks 
of  such  bodies  or  streams  of  water  as  a  means  of  ascertain- 
ing the  area  of  each  tract  the  contour  of  which  is  rendered 
irregular  by  such  obstacles,  and  from  the  field  notes  "of  the 
survey  an  official  plat  is  prepared,  which,  when  approved 
by  the  surveyor  general,  usually  represents  the  meander 
line  as  the  border  of  the  water,  and  demonstrates  that  the 
water  course  or  body  of  water,  and  not  the  meander  line 
a5  actually  run  on  the  land,  constitutes  the  boundary  there- 
of. Railroad  Co.  v.  Schurmeir,  7  Wall.  272 ;  Hardin  v.  Jor- 
dan, 140  U.  S.  406  (11  Sup.  Ct.  Rep.  808,  838).  But  when, 
for  any  reason,  the  surveyor  omits  to  include  large  tracts 
of  land  lying  between  the  meander  line  as  surveyed  or  as 
pretended  to  have  been  run  upon  the  ground  and  such 
streams  or  bodies  of  water,  the  patents  for  th^  lots,  though 
referring  to  the  official  plat  of  such  survey  for  identifica- 
tion, are  not  equivalent  to  a  conveyance  of  the  premises 
to  such  navigable  stream,  lake,  or  bay,  but  are  grants  lim- 
ited by  such  meander  line.  Fulton  v.  FrandoHg,  63  Tex. 
330;  Granger  v.  Swart,  i  Woolw.  88,  90  (Fed.  Cas.  No. 
5685)  ;  Lammers  v.  Nisson,  4  Neb.  245 ;  Bissell  v.  Fletcher, 
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19  Neb.  725  (28  N.  W.  Rep.  303) ;  Glenn  v.  Jeffrey,  75  la. 

20  (39  N.  W.  Rep.  160)  ;  James  v.  Howell,  41  O.  St.  696; 
Shoemaker  v.  Hatch,  13  Nev.  261 ;  Martin  v.  Carlin,  19  Wis. 
454  (88  Am.  Dec.  6^)  ;  Fuller  v.  Shedd,  161  111.  462  (44  N. 
E.  Rep.  286 ;  52  Am.  St.  Rep.  380 ;  33  L.  R.  A.  146)  ;  Ayers 
V.  Watson,  137  U.  S.  584  (11  Sup.  Ct.  Rep.  201)."  This 
case  is  approved  and  followed  in  Little  v.  Pherson,  35  Or. 
51  (56  Pac.  Rep.  807). 

Sec.  53.  Highways  and  streets  as  boundaries.  A  grant 
by  the  state,  calling  for  a  public  road  as  a  boundary,  runs 
to  the  middle  of  the  road.     Cosgrove  v.  Kingston  Coal  Co., 

Pa.  St.  (40  Atl.  Rep.  151).    A  conveyance  of  land 

bounded  upon  a  highway  or  lots  upon  a  plat  which  are  rep- 
resented to  be  bounded  by  a  street,  gives  the  grantee  the 
land  to  the  middle  of  the  highway  or  street.  Scudder  v. 
City  of  Detroit,  117  Mich,  yy  (75  N.  W.  Rep.  286).  The 
grantee  of  a  lot  in  a  recorded  plat,  except  where  the  terms 
of  his  deed  or  the  plat  expressly  exclude  that  construction, 
takes  to  the  center  of  adjoining  public  ways,  subject  to  the 
public  easement;  and  the  fact  that  the  description  in  his 
deed,  after  stating  the  number  of  his  lot,  gives  its  dimen- 
sions as  they  are,  exclusive  of  the  highways,  does  not  affect 
the  construction.  Brown  v.  City  of  Baraboo,  98  Wis.  273 
(74  Ni  W.  Rep.  223). 

Sec.  54.  Monuments,  courses  and  distances.  As  a 
general  rule  courses,  distances  and  descriptions  must  yield 
to  actual  existing  monuments  or  the  site  of  their  former 
location  if  clearly  established.  Beltz  v.  Mathiowitz,  72 
Minn.  443  (75  N.  W.  Rep.  699).  And  natural  monuments 
are  higher  in  value  than  artificial  ones.  Burnham's  Heirs 
V.  Hitt,  143  Mo.  414  (45  S.  W.  Rep.  368).  An  inconsistent 
course  or  distance  must  give  way  to  a  natural  object  or 
well-known  line  of  another  tract  when  called  for  in  the  deed. 
Bowen  v.  Gaylord,  122  N.  C.  816  (29  S.  E.  Rep.  340).  A 
call  for  a  creek  in  government  field  notes  will  control 
courses  and  distances.  Brown  v.  Milliman,  119  Mich.  606 
(78  N.  W.  Rep.  785).  In  the  case  of  a  conflict,  the  meander 
of  a  stream  called  for  in  a  deed  prevails  over  designated 
courses  and  distances.    Vaughn  v.  Foster,        Ky.  (47 

S.  W.  Rep.  333;  20  Ky.  Law  Rep.  682).    Where  courses 
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and  distances  called  for  are  variant  from  a  marked  line, 
the  marked  line  will  control.     Willoughby  v.  Willoughby, 
Ky.  (48  S.  W.  Rep.  427;  20  Ky.  Law  Rep.  1061). 

The  middle  line  of  a  party  wall  which  forms  the  boundary 
between  two  adjoining  premises  is  a  boundary  fixed  by  a 
monument  and  will  control  measurements.  Medera  v.  Du 
Bois,  187  Pa.  St.  431  (41  Atl.  Rep.  322).  Courses  and  dis- 
tances in  a  plat  referred  to  in  a  deed  must  be  made  to  con- 
form to  the  established  boundaries  of  adjacent  owners. 
Connor  v.  Johnson,  53  S.  C.  90  (30  S.  E.  Rep.  833).  Where 
the  calls  in  a  description  do  not  specify  any  monuments  or 
marks,  but  they  do  specify  an  ascertainable  point  of  de- 
parture and  return,  such  calls  control  over  distances  and 
bearings.  Douglas  v.  Byers,  59  Kan.  481  (53  Pac.  Rep. 
523).  In  case  of  doubt  where  the  thread  in  a  changeable 
stream  was  at  the  time  of  a  survey,  if  the  calls  of  the  field 
notes  lead  to  a  place  where  such  thread  laight  naturally 
have  been,  then  such  calls  strongly  tend  to  show  that  the 
thread  was  where  they  indicate,  and  that  the  surveyor  in- 
tended to  locate  it,  and  did  locate  it,  there  rather  than  at  a 
point  determined  not  only  by  varying  the  calls  for  courses 
and  distances,  but  by  disregarding  fixed  points.  Taylor  v. 
^IcConigle,  120  Cal.  123  (52  Pac.  Rep.  159).  In  case  of 
disputed  boundaries  the  point  marked  by  the  original  stakes 
and  monuments  placed  by  the  government  surveyors,  if 
they  can  be  found,  or  the  place  where  they  were  identified, 
governs.  Radford  v.  Johnson,  8  N.  Dak.  182  {yy  N.  W. 
Rep.  601).  Particular  evidence  held  insufficient  to  show 
that  a  certain  monument  was  not  the  true  point  of  beginning 
in  a  description.  Reusens  v.  Lawson,  96  Va.  285  (31  S.  E. 
Rep.  528). 
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Sec.  55.    Municipal  control — ^Title  and  rights  of  owner 
or  user  of  cemetery  lot^    A  city  attempting  to  regulate  and 
control  a  public  cemetery  must    do  so  under    strict  con- 
formity with  the  power  given  it  by  statute,  and  is  liable 
for  damages  resulting  to  a  lot  owner  from  the  acts  of  its 
servants  done  under  unlawful    exercise  of    its  statutory 
powers.    Wis.  Rev.  Stat.,  1878,  §§  1439,  1453,  construed  and 
applied.     Hollman  v.  City  of  Platteville,  loi  Wis.  94  (76 
N.  W.  Rep.  1 1 19;  70  Am.  St.  Rep.  899).    One  having  a 
right  to  occupy  and  use  a  burial  lot,  whether  he  have  title 
in  fee  or  merely  an  easement  for  burial  purposes,  may  main- 
tain trespass  for  any  invasion  or  disturbance  of  his  lot, 
whether  by  the  owners  of  the  fee  or  by  strangers.     Holl- 
man V.  City  of  Platteville,  loi  Wis.  94  (76  N.  W.  Rep. 
1 1 19;  70  Am.  St.  Rep.  899).     Citing,  Partridge  v.  First  In- 
dependent Ch.  of  Baltimore,  39  Md.  631 ;  Improvement  Co. 
v.  Jenkins,  iii  Ala.  135  (18  So.  Rep.  565;  56  Am.  St.  Rep. 
26).    Where  a  widow  who  received  title  to  a  burial  lot  in 
a  cemetery  under  her  husband's  will,  in  settlement  of  a 
contest  of  the  will,  conveyed  the  lot  to  the  cemetery  cor- 
poration in  trust  "for  a  place  for  interment  for  me,  the 
grantor,  and  for  me  only,  in  addition  to  those  already  buried 
therein,  and  subject  during  my  life-time  to  my  visiting  and 
remaining  on  said  grounds  during  all  reasonable  hours," 
it  is  held  that  she  cannot,  against  the  will  of  his  heirs  or 
next  of  kin,  cause  the  removal  of  the  body  of  the  testator's 
son  in  order  to  make  a  place  for  her  interment  beside  her 
husband.     Gardner  v.  Swan  Point  Cemetery,  20  R.  I.  646 
(40  Atl.  Rep.  871).      See  opinion  for  collation  of  authorities 
as  to  title  and  rights  of  owner  or  user  of  cemetery  lot ;  also, 
Ballard's  Law  of  Real  Prop.,  Vol.  V,  §  57.     Mass.  Stat., 
1841,  ch.  114;  Rev.  Stat.,  ch.  20,  §§  26-29 — organization  of 
cemetery  corporation — taking  title  to  real  estate.     Packard 
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V.  Old  Colony  R.  Co.,  i68  Mass.  92  (46  N.  E.  Rep.  433). 
Where  a  statute  (Minn.  Sp.  Laws,  1881,  ch.  76,  §  10)  au- 
thorizes the  condemnation  of  burial  lands  only  with  the 
consent  of  the  owner  thereof,  a  city  appropriating  a  burial 
lot  for  street  purposes  without  such  consent  is  guilty  of 
an  unauthorized  and  tortious  act,  for  which  it  may  be  held 
liable  in  damages  to  such  owner.  Sacks  v.  City  of  Minne- 
apolis, 75  Minn.  30  {yj  N.  W.  Rep.  563).  N.  Y.  Laws,  1895, 
ch.  559,  §  51,  burials  and  removals — amended.  Laws  1900, 
ch.  715. 


CHARITABLE  USES. 


EPITOME  OF  CASES. 

Sec  56.    Conveyances  for — Who  may  take.    It  is  not 

necessary  that  a  corporation  named  as  a  trustee  of  a  chari- 
table bequest  be  in  fact  a  charitable  institution.  In  re 
Willey's  Estate,        Cal.  (56Pac.  Rep.  550).    A  munic- 

ipal corporation  cannot  hold  the  title  as  a  trustee  on  a 
dedication  of  land  for  religious  purposes.  City  of  Mays- 
ville  V.  Wood,        Ky.  (43  S.  W.  Rep.  403 ;  39  L.  R. 

A.  93;  19  Ky.  Law  Rep.  1292).  For  a  discussion  of  the 
power  of  the  University  of  California  to  take  charitable 
bequests,  see  In  re  Royer's  Estate,  123  Cal.  614  (56  Pac. 
Rep.  461).  A  conveyance  of  land  to  persons  therein  named 
as  trustees,  and  to  their  heirs  and  assigns,  for  the  use  and 
benefit  of  the  citizens  of  an  unincorporated  village,  conveys 
the  absolute  legal  title  to  such  persons  for  the  use  of  the 
village.  Miller  v.  Rosenberger,  144  Mo.  292  (46  S.  W.  Rep. 
167). 

Sec.  57.  Conveyances  for — ^Validity — Definiteness  re- 
quired— ^Perpetuities.  A  bequest  of  a  sum  in  trust,  a  portion 
to  be  applied  to  the  erection  of  a  church  on  designated  land, 
for  the  use  of  the  Evangelical  Lutheran  Church,  and  the 
remainder  to  be  applied  towards  the  support  of  the  pastor, 
is  valid.    Appeal  of  Mack,  71  Conn.  122  (41  Atl.  Rep.  242). 
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A  devise  of  property  to  a  church  or  the  priest  thereof  to 
say  .masses  for  the  repose  of  the  testator's  soul,  and  the 
repose  of  the  souls  of  other  named  persons  is  a  valid  charity, 
and  the  court  will  not  allow  it  to  fail  for  the  want  of  a  trus- 
tee. Sherman  v.  Baker,  20  R.  I.  446  (40  Atl.  /Rep.  11;  40 
L.  R.  A.  717)  ;  Hoeffer  v.  Clogan,  171  111.  462  (49  N.  E. 
Rep.  527;  63  Am.  St.  Rep.  241 ;  40  L.  R.  A.  730).  See  both 
opinions  for  an  exhaustive  review  of  authorities  on  this 
subject;  also  note,  40  L.  R.  A.  717-722.  A  charity  bequest 
for  a  school  in  a  certain  city  made  on  condition  that  it  will 
donate  a  lot  for  the  buildings,  is  not  invalid  because  such 
city  has  not  the  power  to  furnish  the  lot,  as  it  may  be  fur- 
nished by  its  citizens  without  using  public  funds.  Grand 
Prairie  Seminary  v.  Morgan,  171  111.  444  (49  N.  E.  Rep. 
516).  A  bequest  for  the  location  of  a  school  at  a  certain 
place  "for  the  purpose  of  educating  boys  who  reside  in  the 
state  of  Illinois,  between  the  ages  of  12  and.  18  years  and 
who  are  unable  to  educate  themselves,"  is  a  valid  charity. 
Grand  Prairie  Seminary  v.  Morgan,  171  111.  444  (49  N.  E. 
Rep.  516).  The  trustee  was  held  to  be  clearly  designated 
and  the  beneficiary  sufficiently  described,  where  a  testator 
after  describing  the  devisees  in  his  will  and  setting  apart 
to  them  each  a  life  estate,  provided  therein  as  follows: 
"After  the  death  of  each  one,  I  desire  that  my  executors 
shall  make  over  to  the  presiding  bishop  of  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints  the  half  of  my  estate  from 
which  that  wife's  income  was  derived.  The  presiding 
bishop  shall  receive  it  in  trust,  to  expend  the  annual  interest 
or  income,  according  to  his  discretion,  for  the  benefit  of 
the  members  of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  whether  it  be  for  public  schools,  parks,  watering 
cities,  acclimatizing  foreign  plants,  or  anything  else  whereby 
the  members  may  be  benefited."  Staines  v.  Burton,  17 
Utah  331  (53  Pac.  Rep.  1015;  70  Am.  St.  Rep.  788).  Cal. 
Civ.  Code,  §  13 13,  providing  that  charitable  bequests  shall 
not  exceed  one-third  of  the  distributable  estate  applies  to 
a  bequest  to  the  University  of  California.  In  re  Royer's 
Estate,  123  Cal.  614  (56  Pac.  Rep.  461).  The  rule  exempt- 
ing a  charitable  use  from  the  rule  against  perpetuities  ap- 
plies only  to  gifts  and  devises,  and  not  to  a  sale  of  land 
for  a  valuable  consideration,  although  it  is  made  to  a  re- 
ligious society  to  be  held  for  charitable  purposes.     Holmes 
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V.  Trustees  of  Wesley  M.  E.  Church,  58  N.  J.  Eq.  327  (41 
Atl.  Rep.  102). 

Sec.  58.  Power  of  courts — Doctrine  of  cy  prcs.  Char- 
itable bequests  are  viewed  with  favor  by  the  courts  and  will 
be  upheld  by  them  when  possible.     In  re  Willey's  Estate, 

Cal.  (56  Pac.  Rep.  550).    They  will  not  allow  a 

valid  charity  to  fail  for  the  want  of  a  trustee.  Grand 
Prairie  Seminary  v.  Morgan,  171  111.  444  (49  N.  E.  Rep. 
516);  Hoeffer  v.  Clogan,  171  111.  462  (49  N.  E.  Rep.  527; 
63  Am.  St.  Rep.  241 ;  40  L.  R.  A.  730).  A  court  will  not 
refuse  to  uphold  a  charity  otherwise  valid  because  of  its 
failure  to  prescribe  a  method  for  administering  minor  de- 
tails, or  because  a  method  provided  for  is  illegal  or  im- 
practicable. Grand  Prairie  Seminary  v.  Morgan,  171  111. 
444  (49  N.  E.  Rep.  516).  Where  lands  devised  in  trust  for 
an  orphan  asylum  are  not  suitably  located  for  that  purpose, 
a  court  of  equity  through  its  jurisdiction  of  trusts  of  this 
character  may  invoke  the  dodtrine  of  cy  pres  and  direct  a 
sale  of  such  land  and  the  application  of  the  proceeds  to  the 
erection  of  a  building  on  other  land  held  for  charitable  pur- 
poses, the  institution  to  be  under  control  and  custody  of  an 
eleemosynary  corporation  having  a  like  object;  and  pro- 
ceedings for  this  purpose  may  be  had  on  the  application 
of  a  stranger  to  the  will,  all  other  parties  interested  in  the 
property  being  made  parties  defendant,  who  answer  the  bill 
and  ask  for  the  same  relief.  Women's  Christian  Ass'n  v. 
Campbell,  147  Mo.  103  (48  S.  W.  Rep.  960). 

Sec.  59.  Church  property — Miscellaneous  notes.  The 
destruction  of  an  old  church  building  by  the  church  officers 
whom  the  law  gives  control  of  it,  will  not  be  enjoined  be- 
cause it  was  erected  as  a  memorial  to  two  deceased  bishops 
for  whom  it  contained  memorial  windows,  where  the  object 
of  the  destruction  is  the  erection  of  a  new  church  at  another 
place  in  which  such  windows  are  to  be  placea.  Cushman 
v.  Rector  of  Church  of  Good  Shepherd,  188  Pa.  St.  438  (41 
Atl.  Rep.  616).  Where,  in  an  action  by  the  trustees  of  a 
church  having  the  title  to  and  possession  of  its  property 
to  enjoin  excluded  members  from  trespassing  on  the  prop- 
erty, the  defendants  claim  a  right  to  the  use  of  it,  under  a 
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Statute  of  Kentucky,  on  account  of  the  existence  of  a  schism 
or  division  of  the  members  of  the  church,  the  burden  is  on 
them  to  prove  the  existence  of  such  schism  or  division  of 
the  members  of  the  church  as  to  entitle  each  faction  to  use 
its  property.     Inglehart  v.  Rowe,        Ky.  (47  S.  W. 

Rep.  575;  20  Ky.  Law  Rep.  821).  Where  the  trustees  of  a 
church  holding  premises  by  virtue  of  a  deed  "subject  to  the 
discipline,  usages  and  ministerial  appointments  of  said 
church  or  association,  as  from  time  to  time  authorized  and 
declared  by  the  general  conference  of  said  association  and 
the  annual  conference  in  whose  bounds  the  said  premises 
are  situated,*'  executes  a  mortgage  on  such  property  to 
secure  the  repayment  of  a  loan,  under  the  direction  of  the 
congregation,  as  authorized  by  111.  Rev.  Stat.,  ch.  32,  §  43, 
the  mortgagee  is  not  charged  with  notice  of  the  existence 
of  factions  in  the  church  or  to  what  faction  members  of  the 
congregation  voting  for  the  mortgage  belong,  nor  does  he 
take  subject  to  any  custom  not  appearing  on  the  records 
of  the  denomination.  Zion  Church  of  Sterling  v.  Mensch, 
178  111.  225  (52  N.  E.  Rep.  858).  Where  property  is  devised 
ot  dedicated  to  a  religious  society  "as  a  place  of  worship  in 
perpetuity,"  a  contract  by  such  society  for  the  sale  of  the 
property  for  the  purpose  of  re-investing  the  proceeds  in 
other  property,  operates  as  a  termination  of  the  use  of  the 
property  as  a  place  of  public  worship  and  works  a  reversion 
to  the  heirs  of  the  testator  as  of  the  date  of  the  contract. 
Trustees  of  Gen.  Assem.  of  Pres.  Ch.  v.  Alexander,  Ky. 
(46  S.  W.  Rep.  503 ;  20  Ky.  Law  Rep.  391).  Purple's 
111.  Stat.,  1856,  ch.  25,  Div.  3,  §§  44,  46;  111.  Spec.  Acts,  Feb. 
14,  1857;  Feb.  13,  1865,  construed  and  applied —  power  of 
the  First  Methodist  Episcopal  Church  of  Chicago  to  erect 
buildings  or  to  convey  its  property.  'First  M.  E.  Church 
v.  Dixon,  178  111.  260  (52  N.  E.  Rep.  887). 


COMMUNITY  PROPERTY. 


[In  Vol.  Ill,  §§  70-87;  Vol.  IV,  §§  68-71;  Vol.  V,  §§  65-69;  Vol. 
VI,  §§  109-116,  will  be  found  a  compilation  of  the  statutes  and  decisions 
of  the  several  states  and  territories  on  the  subject  of  Community  Real 
Estate.  Below  we  give  such  amendments,  changes  and  additional  con- 
structions as  have  been  made.] 

Sec.  6o,    California. 

(See  Vol.  Ill,  §  80;  Vol.  IV,  §  68;  Vol.  V,  §  65;  Vol.  VI,  §  no.) 
Under  Civ.  Code,  §  164  prior  to  its  amendment  in  1889,  property  con- 
veyed for  a  money  consideration  to  either  or  both  spouses  was  deemed 
community  property.  Svetinich  v.  Sheean,  124  Cal.  216  (56  Pac  Rep. 
1028;  71  Am.  St.  Rep.  50) ;  Lewis  v.  Bums,  122  Cal.  358  (55  Pac  Rep. 
132).  In  the  last  case,  in  which  particular  property  conveyed  to  a 
wife  is  held  to  be  community  property,  it  is  held  that  the  change  made 
by  the  amendment  of  1889  does  not  apply  to  conveyances  made  before 
it  went  into  effect  Particular  crop  raised  on  leased  land  held  to  be 
community  property.  Davis  v.  Green,  122  Cal.  364  (55  Pac.  Rep.  9). 
Community  property  is  not  subject  to  execution  on  a  judgment  against 
the  wife  individually.  Svetinich  v.  Sheean,  124  Cal.  216  (56  Pac.  Rep. 
1028;  71  Am.  St  Rep.  50).  Civ.  Code,  §  1402;  Code  Civ.  Proc  §§ 
1516,  1536,  1560-1562,  construed  and  applied — liability  of  community 
property  for  debts — sale  by  executor — ^widow's  interest  Sharp  v.  Loupe, 
120  Cal.  89  (52  Pac.  Rep.  134).  Applying  Cal.  Code  Civ.  Proc.  §  1666, 
making  a  decree  of  distribution  conclusive  on  parties  interested  in  the 
estate,  it  is  held  that  where  the  wife  is  given  a  life  estate  in  the  com- 
munity property  of  her  husband  by  such  a  decree,  according  to  a  devise 
made  by  him,  she  cannot  afterwards  claim  one-half  of  the  land  in  fee. 
Cunha  v.  Hughes,  122  Cal.  in  (54  Pac  Rep.  535;  68  Am.  St  Rep.  27). 
Stat  1850,  p.  254,  §  II,  construed  and  applied — distribution  of  com- 
munity property  on  dissolution  of  the  community  by  the  death  of  hus- 
band or  wife — ^adjudication  of  right  to  possession.  Plass  v.  Plass,  I2Z 
CaL  131  (53  Pac  Rep.  448). 

Sec.  61.    Louisiana. 

(See  Vol.  III.  §  82;  Vol.  IV,  §  69;  Vol.  V,  §  66;  Vol.  VI,  §  112.) 
The  presumption  that  property  purchased  during  marriage  in  the  name 
of  the  wife  pertains  to  community  property  may  be  rebutted  by  proof 
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of  the  origin,  existence  and  investment  of  paraphernal  funds  admin- 
istered by  her.  Succession  of  Rogge,  50  La.  Ann.  1220  (23  So.  Rep. 
933).  The  administrator  of  a  wife's  separate  estate  has  not  authority  to 
sell  or  assume  control  of  the  community  property,  as  such  administra- 
tion does  not  involve  a  settlement  of  the  community,  as  does  an  ad- 
ministration of  the  husband's  estate.  Succession  of  Fernandez,  50  La. 
Ann.  564  (23  So.  Repw  457).  In  the  settlement  of  a  community  estate  a 
surviving  spouse  may  claim  credit  for  community  debts  he  has  paid, 
Newman  v.  Cooper,  50  La.  Ann.  397  (23  So.  Rep.  116)  ;  Pior  v.  Giddens, 
so  La.  Ann.  216  (23  So.  Rep.  ZZ7)^  or  for  separate  funds  belonging 
to  him  used  in  the  purchase  of  the  community  property,  such  fact  being 
clearly  established.  Succession  of  Lyons,  50  La.  Ann.  50  (23  So.  Rep.  117). 
Buildings  and  improvements  placed  by  the  husband  on  his  separate  prop- 
erty during  marriage,  and  paid  for  with  community  funds  do  not  become 
the  property  of  the  community.  They  belong  to  the  husband.  But  pay- 
ments so  made  give  rise  to  a  charge  in  favor  of  the  community  against 
his  separate  estate.  This  claim  is  neither  for  the  cost  of  the  improve- 
ments, nor  is  it  for  the  value  of  the  buildings,  but  the  amount  such 
improvements  enhance  the  value  of  the  property.  Sims  v.  Billington, 
50  La.  Ann.  968  (24  So.  Rep.  637).  As  to  the  rights  of,  and  proper 
procedure  by  creditor  of  either  spouse,  upon  dissolution  of  the  com- 
munity, see  Pior  v.  Giddens,  50  La.  Ann.  216  (23  So.  Rep.  337). 

Sec.  62.    New  Mexico. 

(See  Vol.  Ill,  §  85;  Vol.  VI,  §  114).  The  legal  presumption  that 
property  acquired  either  by  the  husband  or  wife  during  the  matrimony 
is  community  property  may  be  overcome  by  clear  and  conclusive  proof 
to  the  contrary.    Neher  v.  Armijo,  9  N.  Mex.  325  (54  Pac.  Rep.  236). 

Sec.  63.    Texas. 

(See  Vol.  Ill,  §  86;  Vol.  IV,  §  70;  Vol.  V,  §  68;  Vol.  VI,  § 
115.)  The  presumption  as  to  community  property  does  not  apply  as  to 
titles  originating  before  marriage.  Welder  v.  Lambert,  91  Tex.  510  (44 
S.  W.  Rep.  281).  See  opinion  for  discussion  of  the  Spanish  law  on 
community  property.  The  conveyance  of  community  property  by  a 
husband  to  his  wife  converts  it  into  her  separate  property.  Hunter  v. 
Hunter,        Tex.  Civ.  App.  (45  S.  W.  Rep.  820).    After  divorce  a 

husband  and  wife  become  tenants  in  common  of  their  community 
property,  the  decree  making  no  disposition  of  it  Southwestern  Mfg. 
Co.  V.  Swan,  Tex.  Civ.  App.  (43  S.  W.  Rep.  573)  ;  Southwestern 
Mfg.  Co.  V  Swan,        Tex.  Civ.  App.  (43  S.  W.  Rep.  813).    Ap- 

plying Pasch.  Dig.  art.  4642,  giving  the  husband  only  power  to  dispose 
of  community  property  during  marriage,  it  is  held  that  where  a  hus- 
band while  residing  in  Kentucky  sells  community  real  estate  in  Texas, 
his  title  to  the  proceeds  is  determined  by  the  law  of  Kentucky.  Cooke 
V.  Fidelity  T.  &  Safety- Vault  Co.,        Ky.  (47  S.  W.  Rep.  325 ;  20 
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Ky.  Law  Rep.  667).  Rev.  Stat  1895,  arts.  1956,  2226,  2227,  construed 
and  applied — giving  of  bond  by  community  survivor — liability  on  bond. 
Richardson  v.  Overleese,  17  Tex.  Civ.  App.  376  (44  S.  W.  Rep.  308); 
Green  v.  White,  18  Tex.  Civ.  App.  509  (45  S.  W.  Rep.  389).  After 
lapse  of  thirty  years  a  conveyance  of  community  property  by  a  surviving 
wife  will  be  presumed  to  have  been  made  to  pay  community  debts; 
but  the  power  of  such  a  wife  to  sell  the  property  for  this  purpose, 
without  administering  in  the  manner  required  by  law,  ceases  upon  her 
second  marriage.  Hasseldenz  v.  Dofflemyre,  Tex.  Civ.  App. 
(45  S.  W.  Rep.  830).  As  to  rights  of  children  in  lands  purchased  by  the 
survivor  of  the  community  with  community  property,  see  Worst  v. 
Sptcovich,        Tex,  Civ.  App.  (46  S.  W.  Rep.  72).    As  to  descent 

of  community  property  of  a  first  marriage  upon  death  of  husband  after 
second  marriage,  leaving  children  by  both  marriages,  see  demons  v. 
Demons,        Tex.   Civ.  App.  (45   S.   W.  Rep.   199).     Costs  of  a 

divorce  suit  brought  by  a  wife  may  be  charged  by  the  court  against 
the  husband's  interest  in  community  property.  Ghent  v.  Boyd,  18  Tex. 
Civ.  App.  88  (43  S.  W.  Rep.  891).  As  to  priority  of  lien  of 
judgment  against  husband  for  community  debt,  see  Ghent  v.  Boyd,  18 
Tex.  Civ.  App.  88  (43  S.  W.  Rep.  891).  The  burden  of  proof  is  on  a 
wife  who  claims  as  her  separate  estate  property  appearing  of  recohd  as 
community  property,  as  against  one  seeking  to  enforce  a  mechanic's 
lien  for  materials  ordered  by  her  husband.  Hord  v.  Owens,  20  Tex.  Civ. 
App.  21   (48  S.  W.  Rep.  200). 

Sec.  64.    Washington. 

(See  Vol.  Ill,  §  87;  Vol.  IV,  §  71 ;  Vol.  V,  §  69;  Vol.  VI,  §  116.) 
The  property  of  a  husband  as  locater  of  a  mining  claim  on  public  lands 
of  the  United  States  is  not  community  property.  Phoenix  Min.  &  Mill. 
Co.  V.  Scott,  20  Wash.  48  (54  Pac.  Rep.  777).  A  wife  is  a  necessary 
party  to  an  action  to  foreclose  an  assessment  lien  on  community  prop- 
erty on  which  she  and  her  husband  reside.  City  of  Seattle  v.  Baxter, 
20  Wash.  714  (55  Pac.  Rep.  320).  Upon  the  death  of  the  wife  one-Jialf 
of  the  property  purchased  with  community  funds  descends  to  her  heirs 
and  the  husband  succeeds  to  the  other  half.  Warburton  v.  White,  iS 
Wash.  511  (52  Pac.  233). 


CONTRACTS. 


EPITOME  OF  CASES. 

Sec  65.    What  constitutes  a  contract — Consideration. 

That  a  binding  contract  may  result  from  an  offer  and  ac- 
ceptance, it  is  essential  that  the  minds  of  the  parties  meet 
at  every  point,  and  that  nothing  be  left  open  for  future  ar- 
rangement.- Krum  V.  Chamberlain,  57  Neb.  220  ijy  N.  W. 
Rep.  665).  The  acceptance  must  be  made  before  the  offer 
is  withdrawn.  Gross  v.  Arnold,  177  111.  575  (52  N.  E.  Rep. 
867).  An  instrument  duly  signed  in  which  the  parties 
agree  to  lease  a  certain  described  building  for  a  specified 
period  at  a  stated  rental  which  closes  with  the  proviso  that 
"the  above  to  be  covered  by  regular  lease  subject  to  ap- 
proval by  the  parties,"  does  not  constitute  a  complete  bind- 
ing contract.  Biosseau  v.  Fuller,  96  Va.  45  (30  S.  E.  Rep. 
457).  A  contract  to  sell  vacant,  unappropriated  public 
lands  to  which  the  vendor  has  no  title  must  fail  for  want 
of  consideration.  Raynor  Cattle  Co.  v.  Bedford,  91  Tex. 
642  (45  S.  W.  Rep.  554).  Services  rendered  by  a  child  to  a 
parent,  even  after  majority,  are  not  a  sufficient  considera- 
tion to  support  a  contract  to  convey  land,  unless  there  has 
beqn  an  express  promise  on  the  part  of  the  parent  to  pay  for 
such  services,  or  the  surrounding  circumstances  plainly 
indicate  that  it  was  the  intention  of  both  parties  that  com- 
pensation should  be  made.  Walker  v.  Brown,  104  Ga.  357 
(30  S.  E.  Rep.  867). 

Sec.  66.  Validity  of  contracts — ^Public  policy.  A  note 
or  mortgage  made  to  compound  a  criminal  prosecution  is 
void.  Sylvester-Bleckley  Co.  v.  Goodwin,  51  S.  C.  362  (29 
S.  E.  Rep.  3) ;  Owens  v.  Green,        Ky.  (45  S.  W.  Rep. 

84;  20  Ky.  Law  Rep.  44).  A  contract  to  sell  the  bid  or 
interest  of  the  successful  bidder  at  a  judicial  sale,  before  it 
is  confirmed,  at  an  advance,  is  contrary  to  public  policy 
and  IS  not  enforceable,  unless  the  advance  on  the  bid  inures 
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to  the  benefit  of  the  parties  to  the  suit.  Camp  v.  Bruce, 
96  Va.  521  (31  S.  E.  Rep.  901 ;  70  Am.  St.  Rep.  873).  A 
contract  in  which  each  of  the  several  subscribers  thereto 
agrees  to  purchase  one  or  more  lots  to  be  platted  on  certain 
ground,  the  apportionment  of  the  lots  between  them  to  be 
made  in  such  manner  as  they  thereafter  agree,  is  not  ren- 
dered invalid  as  a  lottery  agreement  by  their  subsequent 
apportionment  of  the  lots  among  themselves  by  lot  in  a 
manner  agreed  upon  by  them  and  which  was  not  partici- 
pated in  in  any  way  by  the  vendor.  Washington  Glass 
Co.  V.  Mosbaugh,  19  Ind.  App.  709  (49  N.  E.  Rep.  178). 
A  contract  between  several  persons  forming  a  syndicate 
for  the  purchase  of  certain  lots  by  which  it  is  agreed  that 
each  shareholder  is  to  have  a  lot,  the  distribution  to  be 
made  by  competitive  bidding  until  there  is  no  choice  and 
then  "by  lot,'*  is  not  invalid  as  constituting  a  lottery.  EMer 
v.  Chapman,  176  111.  142  (52  N.  E.  Rep.  10). 

Sec.  67.  Validity  of  contracts — Contracts  to  prevent 
bidding  at  public  sale.  A  contract  between  two  bidders  at 
a  trustee's  sale  of  real  estate  by  public  auction  in  which 
it  is  agreed  that  one  shall  desist  from  bidding,  and  if  the 
other  should  purchase  the  property  it  is  to  be  divided  be- 
tween them,  is  void  as  being  contrary  to  public  policy. 
Ralphsnyder  v.  Shaw,  45  W.  Va.  680  (31  S.  E.  Rep.  953). 
But  in  New  Jersey  it  is  held  that  one  who  has  an  existing 
interest  in  property  to  be  sold  by  public  sale  may,  for  the 
protection  of  such  interest,  lawfully  agree  not  to  bid  at  the 
sale.  De  Baun  v.  Brand,  61  N.  J.  L.  624  (41  Atl.  Rep.  958). 
The  court  especially  cite  Hopkins  v.  Ensign,  122  N.  Y.  144 
(25  N.  E.  Rep.  306;  9  L.  R.  A.  731),  and  say:  "The  class 
of  sales  to  which  the  rule  of  public  policy  in  question  at- 
taches includes  execution  sales  and  judicial  sales  generally, 
as  well  as  tax  sales,  and  all  others  in  which,  in  the  admin- 
istration of  the  law  or  of  government,  the  property  of  a 
private  owner  is  sold  in  invitum.  In  every  sale  of  this  sort 
there  is  a  creditor  and  a  debtor  element,  each  of  which  is 
deemed  to  be  beneficially  served  by  the  rule  of  public  policy 
under  consideration.  That  the  tendency  of  such  a  rule  is 
to  secure  to  the  creditor  class  the  satisfaction  of  its  claims 
is  obvious.  To  the  debtor  or  owner  it  is  but  common  fair- 
ness that  the  power  that  compels  the  sale  of  his  property 
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shall  view  with  disfavor  whatsoever  tends  to  lessen  normal 
competition.  By  the  policy  of  the  law  the  property  is  of- 
fered to  the  public,  hence  it  is  part  of  the  same  policy  that 
the  public  shall,  with  respect  to  the  sale,  remain  what  the 
word  implies, — 'open,*  free  from  bargains  that  contract  it 
as  a  body  of  normal  competitors.  Of  such  a  policy  neither 
the  public  nor  any  individual  can  justly  complain,  since  it 
affects  no  one  in  his  rights  or  property,  "but  merely  pre- 
scribes how  the  rights  and  property  of  others  shall  be  ob- 
served and  protected. 

"There  is,  however,  a  class  of  persons  who  cannot, 
within  the  spirit  and  reason  of  this  rule,  be  regarded  merely 
as  part  of  the  general  public.  Persons  who,  by  virtue  of 
lien  or  ownership  or  otherwise  have  an  existing  interest  in 
the  property  to  be  sold,  do  not  stand  on  the  same  footing 
as  the  general  public.  Incidental  to  their  interest  in  the 
property  is  the  right  to  employ  all  fair  means  for  the  pro- 
tection of  such  interest,  and  to  this  end  to  make  such  honest 
bargains  as  their  interests  seem  to  require.  It  is  no  part 
of  the  public  policy  in  question  to  rob  one  person  of  his 
rights  in  order  to  secure  those  of  another.  Upon  the  other 
hand,  the  mere  possession  of  a  right  to  protect  one's  own 
interest  will  not  be  permitted  to  cloak  a  violation  of  the 
rule  under  color  of  such  right.  Between  these  two  ex- 
hibitions of  the  law  lies  its  true  application,  which,  in  the 
nature  of  things,  must  often  turn  upon  a  question  of  fact. 

"The  failure  to  recognize  this  distinction  in  most  of 
the  decided  cases  renders  them  of  no  value,  and,  even  in 
the  face  of  decisions  to  the  contrary,  we  are  in  this  state 
at  liberty  to  adopt  that  rule  that  seems  to  us  to  be  most 
consonant  with  justice,  and  with  the  true  purpose  of  the 
policy  of  the  law,  which  is  not  that  persons  specially  in- 
terested are  excepted,  as  a  class,  from  the  operation  of  the 
general  rule  that  forbids  bargains  that  restrict  bidding,  but 
that  the  general  rule,  when  judged  by  its  own  spirit  and 
reason,  3oes  not  extend  to  the  case  of  a  party  with  an 
existing  right  to  be  protected  at  the  sale  whose  agreement 
was  for  the  protection  of  such  right,  and  not  for  the  pur- 
pose of  cheapening  the  sale.  This  I  conceive  to  be  the  cor- 
rect rule,  even  where  the  arrangement  entered  into  for  the 
protection  of  the  right  incidentally  may  lessen  competition 
at  the  sale;  or  even  if  such  be  its  inevitable  result." 
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Sec.  68.  Construction  of  contracts — Law  of  place*. 
Where  the  terms  of  an  agreement  are  in  any  respect  doubt- 
ful or  uncertain,  and  the  parties  to  it  have  by  their  own 
conduct  placed  a  construction  upon  it  which  is  reasonable, 
such  constructi6n  will  be  adopted  by  the  court.  Carroll  v. 
Drury,  170  111.  571  (49  N.  E.  Rep.  311).  But  the  effect  of  a 
contract  will  not  be  controlled  by  an  erroneous  construc- 
tion given  it  by  the  parties  themselves,  where  its  meaning 
is  clear.  Diamond  Plate-Glass  Co.  v.  Tennell,  22  Ind.  App. 
132  (52  N.  E.  Rep.  168).  The  laws  of  the  state  where  real 
estate  is  situated  govern  its  descent,  alienation  and  transfer, 
and  the  construction  and  validity  of  conveyances  thereof. 
Thomson  v.  Kyle,  39  Fla.  582  (23  So.  Rep.  12 ;  63  Am.  St. 
Rep.  193).  Citing,  United  States  v.  Crosby,  7  Cranch.  115 ; 
McGoon  V.  Scales,  9  Wall.  23;  Brine  v.  Insurance  Co.,  96 
U.  S.  627 ;  Gault  v.  VanZile,  37  Mich.  22 ;  Bissell  v.  Terry, 
69  111.  184;  West  v.  Fitz,  109  111.  425;  Fessenden  v.  Taft, 
65  N.  H.  39  (17  Atl.  Rep.  713)  ;  Curtis  v.  Hutton,  14  Ves. 
537;  Frierson  v.  Williams,  57  Miss.  451;  Crolly  v.  Clark; 
w  Fla.  849;  Frazier  v.  Boggs,  37  Fla.  307  (20  So.  Rep.  245). 

Sec.  6g.  Time  as  the  essence  of  a  contract.  A  pro- 
vision in  a  contract  expressly  making  time  the  essence  of 
it  may  be  enforced  in  equity.  Clock  v.  Howard  &  Wilson 
Colony  Co.,  123  Cal.  i  (55  Pac.  Rep.  713 ;  69  Am.  St.  Rep. 
17 ;  43  L.  R.  A.  199) ;  Whiteman  v.  Perkins,  56  Neb.  181 
(76  N.  W.  Rep.  547).  In  discussing  the  effect  upon  a  con- 
tract of  making  time  the  essence  of  it  in  the  case  of  Monihon 
v.  Wakelin,        Ariz.  (56  Pac.  Rep.  735),  the  supreme 

court  of  Arizona  say :  "The  distinction  between  a  contract 
in  which  time  is  of  the  essence  and  a  contract  in  which 
time  is  not  made  of  the  essence  is  that  strict  performance 
is  required  of  the  terms  of  the  former  within  the  time  speci- 
fied, where  such  performance  is  possible,  and  the  latter  is 
regarded  only  as  requiring  that  its  terms  be  performed 
within  a  reasonable  time.  While  the  law  so  regards  and 
treats  a  contract  in  which  time  is  of  the  essence,  it  is  not 
true  that  a  court  of  equity  will  refuse  in  every  instance 
specifically  to  enforce  a  contract  in  which  time  is  of  the 
essence,  and  where  its  terms  in  this  respect  were  not  liter- 
ally complied  with ;  nor  is  it  strictly  true  that  in  so  doing 
a  new  contract  is  made  between  the  parties.    It  is  rather 
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true  that  a  court  of  equity,  in  relieving  against  the  con- 
sequences of  unavoidable  failure  to  perform  the  contract 
within  the  time  specified,  does  so  upon  the  theory  that  it 
is  enforcing  the  contract  in  the  true  intent  and  meaning 
of  the  parties;  for  it  will  not  be  regarded  that  anything 
more  is  intended  by  such  a  contract  than  that  there  should 
be  perfect  good  faith,  and  utmost  diligence  to  perform  its 
terms  within  the  time  specified.  Anything  short  of  the 
utmost  good  faith  and  diligence  on  the  part  of  the  party 
seeking  to  be  relieved  from  the  consequences  of  a  failure 
to  conform  strictly  to  the  terms  of  such  contract  will  not 
be  regarded  as  suflScient ;  but  where  it  appears  that  by  the 
act  of  the  other  party,  or  by  unavoidable  accident  of  such 
character  as  could  not  be  foreseen  and  guarded  against, 
the  performance  of  the  contract  with  the  exercise  of  due 
diligence  was  rendered  impossible,  and  the  party  at  the 
earliest  opportunity  performed  his  part  of  the  contract,  the 
court  will  enforce  it,  provided  this  can  be  done,  and  the 
parties  be  left  in  the  same  relative  position  they  would  have 
been  in,  had  no  delay  occurred  in  the  performance  of  the 
contract  according  to  its  terms.  In  determining  whether 
the  contract  can,  under  such  circumstances,  be  enforced 
without  injury,  the  test  is  not  that  the  one  party  may  be 
able  to  profit  by  the  failure  of  the  other,  but  rather  that 
he  does  not  lose  an  advantage  which  he  would  have  had, 
had  no  failure  occurred." 

Sec.  70.    Breach  of  contract — Measure  of  damages* 

No  action  will  lie  for  the  breach  of  a  contract,  the  terms 
of  which  are  so  indefinite  and  general  that  it  is  impossible 
to  ascertain  the  exact  rights  of  the  parties  under  it.  Hart 
v.  Georgia  R.  Co.,  loi  Ga.  i88  (28  S.  E.  Rep.  637).  An 
action  for  a  breach  of  an  executory  contract  cannot  be 
maintained  upon  a  mere  declaration  of  the  other  party,  be- 
fore performance  is  due,  that  he  does  not  intend  to  comply 
with  the  terms  of  his  agreement.  King  v.  Waterman,  55 
Neb.  324  (75  N.  W*  Rep.  830).  In  an  action  by  a  vendee 
to  recover  damages  for  a  breach  of  an  executory  contract 
of  sale*  the  vendor  cannot  set  up  a  counterclaim  arising 
out  of  a  tort  by  the  vendee.  McLane  v.  Kelly,  72  Minn. 
395  (75  N.  W.  Rep.  601).  The  measure  of  damages  for 
the  breach  of  a  contract  to  convey  land  is  the  value  of  the 
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land  at  the  time  of  the  breach,  with  interest  therefrom. 
Hamaker  v.  Coons,  117  Ala.  603  (23  So.  Rep.  655).  Upon 
a  breach  of  a  contract  for  the  sale  of  land  conditioned  upon 
the  division  of  the  property,  the  measure  of  damages  is  the 
diflFerence  between  the  contract  price  and  its  market  value 
at  the  time  the  division  could  have  been  completed.  Brooks 
V.  Miller,  103  Ga.  712  (30  S.  E.  Rep.  630).  Where  a  lessor 
violates  the  stipulation  in  his  lease  to  sell  the  premises  to 
his  lessee  for  an  agreed  price  at  the  end  of  the  term  and 
dispossesses  the  latter,  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  the  land  at  the  time  of  the  va- 
cation and  the  sum  which  the  lessee  agreed  to  pay  for  it. 
Scheerschmidt  v.  Smith,  74  Minn.  224  ijj  N.  W.  Rep.  34). 
In  an  action  by  a  vendor  against  his  vendee  for  a  breach 
of  his  contract  of  purchase,  the  measure  of  damage  is  the 
difference  between  the  price  of  the  property  as  fixed  in 
the  contract  and  its  fair  cash  value  at  the  time  of  the  breach 
of  the  contract.  Farmers'  &  Citizens'  Bldg.,  L.  &  Sav.  Ass'n 
V.  Rector,  22  Ind.  App.  loi  (53  N.  E.  Rep.  297),  Where 
one  party  to  an  agreement  for  the  exchange  of  lands  retains 
a  portion  of  the  land  to  be  given  by  him,  in  consideration 
of  his  agreement,  which  was  a  part  of  the  trade,  to  grade 
the  streets  opposite  to  lots  conveyed  by  him,  the  measure  of 
damages  for  his  breach  of  this  agreement  is  the  difference 
between  the  value  of  the  property  conveyed  without  the 
streets  graded  and  its  value  had  the  streets  been  graded,  at 
the  time  of  the  breach  of  the  contract;  and  speculative 
values  are  not  tq  be  considered.  Hampton  v.  Co-operative 
Town  Co.,        Tenn.  (48  S.  W.  Rep.  679). 

Sec.  71.  Fraud — Representations  as  to  location* 
amount,  quality  or  value.  A  purchaser  of  land  has  a  right 
to  rely  on  the  representation  of  the  seller's  authorized  agent 
as  to  the  location  of  the  land.  Roberts  v.  Holliday,  10  S. 
Dak.  576  (74  N.  W.  Rep.  1034).  A  rescission  cannot  be 
claimed  on  account  of  misrepresentations  as  to  the  quantity 
where  a  purchaser  acquires  knowledge  thereof  before  ac- 
cepting a  conveyance ;  and  the  same  rule  applies  where  the 
tender  of  the  conveyance  puts  him  upon  inquiry  which 
would  disclose  the  deficiency  if  pursued.  McMichael  v. 
Webster,  57  N.  J.  Eq.  295  (41  Atl.  Rep.  714;  73  Am.  St. 
Rep.  630).    Where  a  purchase  of  land  made  by  the  acre  was 
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procured  by  the  fraudulent  representations  of  the  vendor's 
agent  as  to  the  number  of  acres,  the  vendee  may  recover 
damages  for  the  deficiency  although  he  accepted  a  deed 
which  did  not  specify  the  number  of  acres  conveyed.  Meloy 
v.  Peterson,  99  Wis.  489  (75  N.  W.  Rep.  161).  Where  a 
person  enters  into  a  contract  for  the  purchase  of  a  known 
body  of  coal,  supposed  to  contain  300  acres,  but  the  same 
has  been  diminished  to  less  than  200  acres  by  valid  con- 
veyances of  the  more  desirable  portion  thereof,  made  by  the 
grantor  owner  to  his  children,  without  the  knowledge  of  the 
purchaser,  and  which  knowledge  is  withheld  from  him  by 
the  owner  until  after  a  deed  is  executed,  such  purchaser 
will  not  be  compelled  to  complete  such  contract,  but  the 
same,  at  his  instance,  will  be  rescinded.  Carney  v.  Harbert, 
44,  W.  Va.  30  (28  S.  E.  Rep.  712).  In  an  action  for  a  ven- 
dor's fraud  in  procuring  a  sale,  parol  evidence  of  his  mis- 
representations as  to  the  quantity  of  the  land  sold,  is  ad- 
missible, although  they  contradict  a  correct  description 
in  his  deed  subsequently  made.  Gustafson  v.  Rustemeyer,  70 
Conn.  125  (39  Atl.  Rep.  104;  66  Am.  St.  Rep.  92 ;  39  L.  R.  A. 
644).  Material  false  representations  of  a  vendor  as  to  the 
character  and  val:Ue  of  his  land  located  in  another  state,  and 
in  reliance  upon  which  his  vendee  purchases,  are  sufficient 
ground  for  a  rescission  by  the  latter.  Byers  v.  McNeil, 
la.  (76  N.  W.  Rep.  685)  ;  Ross  v.  Sumner,  57  Neb. 

588  (78  N.  W.  Rep.  264).  Where,  in  response  to  a  vendee's 
inquiry,  the  vendor  assures  him  that  the  mineral  qualities 
of  the  land  are  similar  to  those  of  adjoining  land  with  which 
the  vendee  is  familiar,  he  is  justified  in  relying  on  such 
representation.  Morman  v.  Harrington,  118  Mich.  623  {^JJ 
N.  W.  Rep.  242).  A  vendor  who  falsely  represents  that  a 
creek  bordering  on  land  sold  had  no  tendency  to  overflow 
its  banks,  upon  which  representation  the  vendee  relies,  is 
liable  to  the  latter  for  damages  resulting  to  him  from  the 
overflow  of  the  creek.  Oakes  v.  Miller,  1 1  Colo.  App.  374 
(55  Pac.  Rep.  193).  False  representations  pertaining  to 
easements  or  appurtenances  to  land  which  affect  its  value, 
mjide  by  the  vendor  with  intention  to  deceive  and  relied 
upon  by  the  vendee  who  is  injured,  give  the  latter  a  right 
of  action,  when  their  falsity  could  not  have  been  ascertained 
by  an  examination  of  the  premises.  Fenley  v.  Moody,  104 
Ga.  790  (30  S.  E.  Rep.  1002).    Representations  made  by 
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the  lessor  as  to  the  safe  condition  of  the  premises  without 
any  knowledge  on  his  part  as  to  their  truth  or  falsity  cannot 
be  made  the  foundation  for  an  action  for  deceit  because  of 
an  inherent  defect  in  the  premises  which  was  not  discovered 
by  either  party  until  several  months  after  the  beginning  of 
the  occupancy  by  the  lessee.  Toner  v.  Meussdorffer,  123 
Cal.  462  (56  Pac.  Rep.  39).  False  representations  know- 
ingly made  by  a  vendee  as  to  the  value  of  bank  stock,  which 
induces  his  vendor  to  accept  worthless  bank  stock  in  pay- 
ment for  his-  land,  will  authorize  a  rescission  of  the  con- 
tract. Graham  v.  Moffett,  119  Mich.  303  (78  N.  W.  Rep. 
^3^»  75  -A.m.  St.  Rep.  393).  A  mere  false  representation  as 
to  the  value  of  real  estate  knowingly  made  by  the  seller 
to  the  buyer,  is  not  actionable  unless  the  latter  has  been 
fraudulently  induced  to  forbear  inquiry  as  to  its  truth. 
Gustafson  v.  Rustemeyer,  70  Conn.  125  (39  Atl.  Rep.  104; 
66  Am.  St.  Rep.  92;  39  L.  R.  A.  64^1.). 

Sec.  72.    Fraud — Representations  as  to  title  or  cost 

In  the  absence  of  fraud  an  executed  sale  of  real  estate  will 
not  be  rescinded  for  failure  of  title,  but  in  such  case  the 
purchaser  must  look  for  protection  to  the  covenants  in  the 
deed.  Fellows  v.  Evans,  33  Or.  30  (53  Pac.  Rep.  491). 
False  representations  made  by  a  vendor  as  to  .his  title, 
though  innocently  made,  upon  which  his  vendee  relies  to  his 
injury,  may  constitute  such  constructive  fraud  as  will  au- 
thorize a  rescission.  Vaughn  v.  Smith,  34  Or.  54  (55  Pac. 
Rep.  99).  Citing,  4  Ballards'  Law  Real  Prop.,  §  855 ;  West 
v.  Wright,  98  Ind.  335 ;  Woodruff  v.  Garner,  27  Ind.  4  (89 
Am.  Dec.  477)  ;  Bullitt  v.  Farrar,  42  Minn.  8  (43  N.  W.  Rep. 
566 ;  18  Am.  St.  Rep.  485 ;  6  L.  R.  A.  149)  ;  Groppengeisser 
\.  Lake,  103  Cal.  37  (36  Pac.  Rep.  1036) ;  Baker  v.  Maxwell, 
99  Ala.  558  (14  So.  Rep.  468).  See,  to  the  same  effect, 
Morris  v.  Courtney,  120  Cal.  63  (52  Pac.  Rep.  129).  Par- 
ticular evidence  held  insufficient  to  show  fraudulent  repre- 
sentations as  to  title.  Fellows  v.  Evans,  33  Or.  30  (53  Pac. 
Rep.  491).  Where  their  relations  are  such  that  a  vendee  is 
justified  in  reposing  confidence  in  his  vendor,  false  repre- 
sentations by  the  vendor  as  to  what  land  cost  him  which 
are  influential  in  effecting  the  sale,  entitle  the  vendee  to 
relief.    Dorr  v.  Cory,  108  la.  725  (78  N.  W.  Rep.  682). 
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Sec.  73*    Fraud — Statements  of  opinion  or  intention. 

As  a  general  rule  a  vendor's  statements  amounting  to  an 
estimate  or  opinion  of  the  value,  condition,  character,  or 
adaptability  to  certain  uses  of  real  estate  are  not  actionable 
unless  he  resort  to  some  fraudulent  means  to  prevent  an 
examination  of  the  property.  Stackpole  v.  Hancock,  40 
Fla.  362  (24  So.  Rep.  914 ;  45  L.  R.  A.  814) ;  Heald  v.  Yu- 
misko,  7  N.  D.  422  (75  N.  W.  Rep.  806) ;  Evans  v.  Gerry, 
174  111.  595  (51  N.  E.  Rep.  615).  Representations  of  a  ven- 
dor that  land  was  "good  orange  land,  would  raise  oranges," 
are  mere  expressions  of  his  opinion  and  do  not  constitute 
fraud  where  the  vendee  inspected  the  land  before  purchase. 
Lee  V.  McClelland,  120  Cal.  147  (52  Pac.  Rep.  300).  A 
vendor's  representation  that  a  certain  parcel  of  land  is  avail- 
able for  building  sites  or  purposes  is  simply  the  expression 
of  an  opinion  and  its  falsity  cannot  be  made  the  ground  for 
a  rescission  where  the  purchaser  had  opportunity  to  examine 
the  property.  Wren  v.  Moncure,  95  Va.  369  (28  S.  E.  Rep. 
588).  The  court  say:  "The  representation  made  in  this 
case  by  the  vendors,  as  established  by  the  testimony,  being 
simply  the  expression  of  opinion,  and  not  the.  representa- 
tion of  a  material  fact,  it  constitutes  no  ground  for  the 
rescission  of  the  contract.  The  vendees  were  not  entitled 
to  rely  on  it,  and  omit  to  make  the  inquires  and  examination 
which  a  prudent  man  ought'  to  make ;  for  the  law  does  not 
hold  one  responsible  for  words  of  commendation  of  his 
property,  unless  the  parties  deal  on  unequal  terms,  and  one 
has  means  of  information  that  are  not  equally  open  to  the 
other,  or  he  has  used  means  or  practiced  some  artifice  to 
prevent  the  other  from  making  inquiry  or  examining  the 
property.  Grim  v.  Bird,  32  Grat.  301 ;  Lake  v.  T3rree,  90 
Va.  719  (19  S.  E.  Rep.  787) ;  Parker  v.  Moulton,  114  Mass. 
99  (19  Am.  Rep.  315);  Gordon  v.  Butler,  105  U.  S.  553; 
Wald's  Pol.  Cont.  523,  524,  and  cases  cited  in  note."  Unful- 
filled assurances  by  a  vendor  as  to  improvements  intended 
by  himself  and  others  on  property  in  the  vicinity  do  not 
constitute  fraud.  Anderson  v.  Creston  Land  Co.,  96  Va. 
257  (31  S.  E.  Rep.  82). 

Sec.  74.    Fraud — Concealment  by  vendee  of  inform- 
ation as  to  the  value  of  land.    By  the  rule  of  the  common 


65  EPITOME  OF  CASEL.  §  74,  75 

law,  a  vendee  who  has  ii\formation  of  a  mine  on  the  land 
of  another  of  which  the  latter  is  ignorant  is  under  no  legal 
obligation  to  disclose  such  fact  in  making  the  purchase. 
Under  such  circumstances,  the  vendee  may  remain  silent, 
and  not  disclose  facts  in  his  knowledge,  or  answer  inquires 
as  to  such  facts,  but,  if  he  undertakes  to  do  so,  he  must 
disclose  the  whole  truth,  without  concealment  of  material 
facts,  and  without  doing  anything  calculated  to  prevent  an 
investigation  on  the  part  of  the  vendor,  especially  if  he  does 
not  reside  near  the  land  and  the  vendee  does.  Stackpole 
v.  Hancock,  40  Fla.  362  (24  So.  Rep.  914;  45  L.  R.  A.  814). 
Citing  Caples  v.  Steel,  7  Or.  491 ;  Walters  v.  Morgan,  3  De 
Gex,  F.  &  J.  718;  Dolman  v.  Nokes,  22  Beav.  402 ;  Smith  v. 
Countr3mian,  30  N.  Y.  655 ;  Smith  v.  Beatty,  37  N.  C.  456 
(40  Am.  Dec.  435)  ;  Harris  v.  Tyson,  24  Pa.  St.  347  (64 
Am.  Dec.  661) ;  Kohl  v.  Lindley,  39  111.  195  (89  Am.  Dec. 
294)  ;  Swimm  v.  Bush,  23  Mich.  99;  Morgan  v.  Dinges,  23 
Neb.  271  (36  N.  W.  Rep.  544;  8  Am.  St.  Rep.  121)  ;  Bowman 
v.  Bates,  2  Bibb.  47  (4  Am.  Dec.  677) ;  Laidlaw  v.  Organ, 
2  Wheat.  178 ;  2  Pom.  Eq.  Jur.  §  902,  and  note. 

Sec.  75.  Relief  from  fraud — ^Election  of  remedies- 
Waiver  of  rights.  In  order  that  false  and  fraudulent  rep- 
resentations may  be  the  basis  for  equitable  relief  it  must 
appear  that  the  party  making  them  knew  them  to  be  untrue 
at  the  time,  and  the  one  seeking  relief  must  show  that  he 
was  injured  by  such  representations.  Jones  v.  Foster,  175 
111.  459  (51  N.  E.  Rep.  862).  A  vendee  whose  purchase  has 
been  induced  by  false  and  fraudulent  representations  may 
rescind  the  contract,  returning  what  he  received;  or  he 
may  retain  the  land  and  recover  damages  for  the  deceit. 
Gustafson  v.  Rustemeyer,  70  Conn.  125  (39  Atl.  Rep.  104; 
66  Am.  St.  Rep.  92;  39  L.  R.  A.  644).  In  the  case  of  Scott 
V.  Walton,  32  Or.  460  (52  Pac.  Rep.  180),  the  supreme 
court  of  Oregon  say:  "A  party  who  has  been  induced  to 
enter  into  a  contract  by  fraud,  has,  upon  its  discovery,  an 
election  of  remedies.  He  may  either  affirm  the  contract, 
and  sue  for  damages,  or  disaffirm  it,  and  be  reinstated  in 
the  position  in  which  he  was  before  it  was  consummated. 
These  remedies,  however,  are  not  concurrent,  but  wholly 
inconsistent.  The  adoption  of  one  is  the  exclusion  of  the 
other.     If  he  desires  to  rescind,  he  must  act  promptly,  and 
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return,  or  offer  to  return,  what  he  has  received  under  the 
contract.  He  cannot  retain  the  fruits  of  the  contract  await- 
ing future  developments  to  determine  whether  it  will  be 
more  profitable  to  him  to  affirm  or  disaffirm  it.  Any  delay 
on  his  part,  and  especially  his  remaining  in  possession  of 
the  property  received  by  him  under  the  contract,  and  deal- 
ing with  it  as  his  own,  will  be  evidence  of  his  intention  to 
abide  by  the  contract.  Schiflfer  v.  Dietz,  83  N.  Y.  300; 
Parmlee  v.  Adolph,  28  O.  St.  10;  Williamson  v.  Railroad 
Co.,  29  N.  J.  Eq.  311 ;  Wicks  v.  Smith,  21  Kan.  421  (30  Am. 
iRep.  433) ;  Marston  v.  Simpson,  54  Cal.  189."  The  right  of 
a  vendee  to  relief  on  account  of  his  vendor's  fraudulent  rep- 
resentations in  the  sale  of  land  is  waived  where,  after  the 
lapse  of  three  years,  the  original  contract  is  canceled  at  the 
vendee's  request  and  a  new  one  more  advantageous  to  him 
entered  into.  Lee  v.  McClelland,  120  Cal.  147  (52  Pac.  Rep. 
300).  Particular  evidence  held  insufficient  to  show  fraud 
in  the  sale  of  a  mining  claim.  Henry  v.  Mayer,  Ariz. 
(53  Pac.  Rep.  590). 

Sec.  76.    Action  for  fraud — Measure  of  damages.    In 

an  action  against  an  agent  for  fraudulent  representations 
as  to  the  location  of  the  real  estate  sold  by  him,  the  measure 
of  damages  is  the  actual  loss  sustained.  Roberts  v.  Holli- 
day,  10  S.  Dak.  576  (74  N.  W.  Rep.  1034).  The  measure 
of  damages  for  a  sale  procured  by  the  vendor's  fraudulent 
misrepresentations  is  the  difference  between  the  actual  value 
of  the  property  at  the  time  of  the  purchase  and  its  value  if 
the  property  had  been  what  it  was  represented  to  be.  Gus- 
tafson  V.  Rustemeyer,  70  Conn.  125  (39  Atl.  Rep.  104;  66 
Am.  St.  Rep.  92 ;  39  L.  R.  A.  644).  Citing,  Morse  v.  Hutch- 
ins,  102  Mass.  439 ;  Krumm  v.  Beach,  96  N.  Y.  398 ;  Vail  v. 
Reynolds,  118  N.  Y.  297  (23  N.  E.  Rep.  301);  Drew  v. 
Eeall,  62  111.  164,  168;  Nysewander  v.  Lowman,  124  Ind. 
584  (24  N.  E.  Rep.  355) ;  Page  v.  Parker,  43  N.  H.  363  (80 
Am.  Dec.  172)  ;  Shanks  v.  Whitney,  66  Vt.  405  (29  Atl.  Rep. 
367)  ;  Williams  v.  McFadden,  23  Fla.  143  (i  So.  Rep.  618; 
II  Am.  St.  Rep.  345;  Murray  v.  Jennings,  42  Conn.  9  (19 
Am.  Rep.  527). 

Sec.  77.    Rescission  of  contracts — General  principles. 

One  who  is  in  default  in  the  performance  of  his  part  of  a 
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contract  cannot  have  a  rescission.    Aikman  v.  Sanborn, 
Cal  (52  Pac,  Rep.  729)  ;  Thomas  v.  McCue,  19  Wash. 

287  (53  Pac.  Rep.  161)  ;  Te  Poel  v.  Shutt,  57  Neb.  592  (78 
N.  W.  Rep.  288).  A  vendee  is  entitled  to  a  rescission  of  the 
contract  and  repayment  of  the  purchase  money  paid,  where 
his  vendor  without  excuse  unreasonably  delays  the  execu- 
tion of  a  conveyance  to  him  according  to  the  contract. 
Zimmerman  v.  Branyan,  62  N.  J.  L.  478  (41  Atl.  Rep.  689). 
A  vendor's  conveyance  to  a  third  person  who  has  knowl- 
edge of  and  agrees  to  take  subject  to  such  vendor's  prior 
contract  of  sale,  does  not  give  the  vendee  in  such  contract 
a  right  to  rescind.  Keibich  v.  Martz,  1 19  Mich.  343  (78  N. 
W.  Rep.  124).  One  who  has  been  induced  to  convey  his 
property  to  another  in  exchange  for  other  property  by  the 
false  representations  oiE  the  latter  as  to  the  price  for  which 
the  property  was  recently  sold,  its  rental  value  and  the 
amount  of  incumbrance  thereon,  may  have  a  rescission  and 
re- conveyance  of  the  property  he  has  conveyed,  notwith- 
standing the  expenditure  of  some  money  on  such  property 
by  the  grantee.  Weeks  v.  Currier,  172  Mass.  53  (51  N.  E. 
Rep.  416).  When  a  person  ignorant  of  his  ownership  of  a 
valuable  property  right  sells  it  for  an  inadequate  consider- 
ation, and  transfers  it  by  an  instrument  in  which  it  is  not 
specifically  mentioned,  and  under  which  title  to  it  passes 
only  by  construction  of  loose  and  general  terms,  and  the 
purchaser  has  full  knowledge  of  it,  and  of  its  value,  and  of 
the  owner's  ignorance  concerning  it,  equity  will  adjudge  the 
rescission  of  the  contract  of  sale  as  fraudulently  obtained. 
Thayer  v.  Knote,  59  Kan.  181  (52  Pac.  Rep.  433).  A  vendee 
who  brings  an  action  to  rescind  and  recover  payments 
made,  on  account  of  his  vendor's  failure  to  tender  a  convey- 
ance of  good  title  after  having  been  given  ample  time  to  per- 
fect his  title,  will  be  treated  as  having  elected  to  rescind  and 
the  vendor  cannot  afterwards  ask  that  he  be  compelled  to 
accept  specific  performance.  Harding  v.  Olson,  177  111. 
298  (52  N.  E.  Rep.  482).  Where,  upon  the  death  of  the 
vendor  in  a  voidable  parol  contract  for  the  sale  of  land,  his 
heirs  bring  suit  to  recover  possession  of  the  land,  such  action 
amounts  to  an  effective  exercise  of  their  right  to  disaffirm 
and  rescind.  Vaughn  v.  Vaughn,  100  Tenn.  282  (45  S.  W. 
Rep.  677).     Several  vendees  who  join  in  a  bill  for  a  rescis- 
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sion  are  bound  by  its  allegations.  Wren  v.  Moncure,  95  Va. 
369  (28  S.  E.  Rep.  588). 

Sec.    78.    Rescission   of   contracts — Particular    cases. 

One  contracting  with  executors  to  purchase  land  from  them, 
who,  after  making  the  first  payment,  discovers  that  they 
have  no  power  to  make  a  deed,  may  rescind  the  contract, 
although  they  offer  to  indemnify  him  and  to  procure  power 
from  the  court  to  make  a  conveyance.  Potter  v.  Ranlett, 
116  Mich.  454  (74  N.  W.  Rep.  661).  A  vendee  giving  his 
notes  for  purchase  money  conditioned  upon  the  conveyance 
of  the  land  to  him  upon  their  payment  at  maturity,  is 
entitled  to  a  rescission,  where  his  vendor  mortgages  the 
land  to  another  before  maturity  of  the  notes  and  becomes 
insolvent,  although  after  suit  on  the  notes  the  owners  of  the 
property  under  the  mortgage  offer  to  fulfill  the  contract. 
Siglin  V.  Frost,  173  Mass.  284  (53  N.  E.  Rep.  820).  Where  a 
vendee  was  not  entitled  to  a  deed  until  payment  in  full  of 
the  purchase  money,  he  cannot  maintain  a  rescission  on 
account  of  incumbrances  on  the  land  which  were  removed 
before  they  resulted  in  any  injury  to  him.  Garber  v.  Sutton, 
96  Va.  469  (31  S.  E.  Rep.  894).  An  executed  contract  for 
the  purchase  of  land  for  speculation  will  not  be  rescinded 
on  account  of  the  loss  to  the  vendee,  through  a  mutual  mis- 
take of  the  parties  as  to  what  it  contained,  of  a  narrow 
strip  off  one  side,  materially  lessening  the  value  of  the 
premises  for  building  purposes,  but  he  will  be  limited  to 
his  remedy  for  compensation.  Rogers  v.  Pattie,  96  Va. 
498  (31  S.  E.  R^p.  897).  Concealment  by  a  vendor's  agent 
of  his  part  ownership  of  the  property,  coupled  with  his 
false  representations  to  the  prospective  purchaser  that  he 
intends  to  take  an  interest  in  the  land  upon  the  same  terms 
offered  to  the  purchaser  on  account  of  its  desirability  as  an 
investment  or  speculation,  will  constitute  such  a  fraud  as 
will  avoid  a  purchase  resulting  therefrom.  Wren  v.  Mon- 
cure, 95  Va.  369  (28  S.  E.  Rep.  588). 

Sec.  79.  Rescission  of  contracts — ^Placing  parties  in 
statu  quo.  Rescission  will  not  be  granted  where  the  parties 
cannot  be  placed  in  statu  quo.  Mullreed  v.  Clark,  119  Mich. 
578  (78  N.  W.  Rep.  658)  ;  Glover  v.  Gottlieb,  50  La.  Ann. 
568  (23  So.  Rep.  459).    And  one  seeking  a  rescission  must 
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offer  to  place  the  parties  in  statu  quo.  Loveridge  v.  Coles, 
JT,  Minn.  57  (74  N.  W.  Rep.  nog),  A  complaint  to  rescind 
a  conveyance  on  the  ground  of  fraud  must  show  that  the 
consideration  was  insufficient  and  an  offer  to  restore  the 
same.  Srader  v.  Srader,  15;  Ind.  339  (51  N.  E.  Rep.  479). 
Where  restoration  of  what  has  been  received  under  a  con- 
tract is  a  necessary  condition  to  its  rescission,  it  is  sufficient 
to  make  an  offer  of  restoration  in  the  petition  for  rescis- 
sion Thayer  v.  Knote,  59  Kan.  181  (52  Pac.  Rep.  433). 
A  vendee  taking  possession  under  an  executory  contract 
of  purchase  cannot  rescind  such  contract  on  account  of 
defects  in  his  vendor's  title  and  recover  back  payments  he 
has  made  without  first  surrendering  possession  of  the  prop- 
erty which  he  holds  under  the  agreement.  Sievers  v.  Brown, 
34  Or.  454  (56  Pac.  Rep.  170).  Citing,  More  v.  Smedburgh, 
8  Paige,  600;  Bank  v.  Hagner,  i  Pet.  455;  Taft  v.  Kessel, 
16  Wis.  273;  Baston  v.  Clifford,  68  111.  67  (18  Am.  Rep. 
547)  ;  Martin  v.  Chambers,  84  111.  579 ;  Harvey  v.  Morris, 
63  Mo.  475 ;  Mclndoe  v.  Morman,  26  Wis.  588  (7  Am.  Rep. 
96) ;  Abbott  V.  Draper,  4  Denio,  51 ;  Bank  v.  Levanseler, 
115  Mich.  372  (73  N.  W.  Rep.  399).  Where  one  conveying 
land  to  a  husband  and  wife  agrees  to  restore  the  considera- 
tion upon  their  reconveyance  to  him  at  any  time  within  12 
months,  the  wife  cannot  enforce  a  rescission  of  the  con- 
veyance and  recover  the  consideration  so  long  as  her  hus- 
band refuses  to  join  with  her  in  the  reconveyance,  though 
the  money  paid  for  the  land  was  her  separate  property  and 
she  and  her  husband  have  separated.  Drescher  v.  Benika, 
Ky.  (46  S.  W.  Rep.  16;  20  Ky.  Law  Rep.  344). 

Upon  the  rescission  of  a  conveyance  made  in  exchange  for 
other  property,  procured  by  the  fraudulent  representations 
of  the  vendee  as  to  the  value  of  the  property,  the  fraudulent 
vendee  becomes  a  trustee  for  his  vendor  and  liable  to  ac- 
count for  all  property  received  from  him ;  and  in  case  he 
is  unable  to  restore  all  the  property,  then  to  account  for  the 
value  when  obtained,  of  that  which  he  cannot  restore,  with 
interest ;  or  if  he  has  sold  it  for  more  than  its  tair  value,  then 
to  account  for  the  amount  so  received,  with  interest,  the 
rule  being  that  the  fraudulent  vendee  has  no  right  to  profit 
by  his  fraud.     Menz  v.  Beebe,  102  Wis.  342  {j^  N.  W.  Rep. 

913). 
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Sec.  80.  Loss  or  waiver  of  right  to  rescind.  One  can- 
not rescind  a  contract  for  fraud  when  he  has  acquiesced  in 
and  ratified  it  with  knowledge  of  the  fraud.  Kerns  v. 
Perry,        Tenn.  (48  S.  W.  Rep.  729).     Any  acts  evin- 

cive of  an  intent  to  abide  by  the  contract  are  evidence  of 
the  affirmance  of  the  contract  and  a  waiver  of  the  right  to 
rescind.  Ruhl  v.  Mott,  120  Cal.  668  (53  Pac.  Rep.  304) ; 
Vaughn  v.  Smith,  34  Or.  54  (55  Pac.  Rep.  99).  In  the  case 
of  Thomas  v.  McCue,  19  Wash.  287  (53  Pac.  Rep.  161),  the 
supreme  court  of  Washington  say:  "Where  one  party  to 
a  contract  intends  to  rescind  it  on  account  of  a  breach  of 
it  by  the  other,  he  must  elect  to  do  so  speedily  on  the  dis- 
covery of  such  breach.  Delay  in  rescission  is  evidence  of 
a  waiver  of  the  misconduct  of  the  other  party,  and  is  itself 
deemed  an  election  to  treat  the  contract  as  valid  and  bind- 
ing. Hogan  V.  Kyle,  7  Wash.  595  (35  Pac.  Rep.  399 ;  38  Am. 
St.  Rep.  910)  ;  Scheftel  v.  Hays,  7  C.  C.  A.  308  (58  Fed.  Rep. 
457)  ;  Rugan  v.  Sabin,  3  C.  C.  A.  578  (53  Fed.  Rep.  415) ; 
McLean  v.  Clapp,  141  U.  S.  429  (12  Sup.  Ct.  Rep.  29); 
Grymes  v.  Sanders,  93  U.  S.  55;  Hayward  v.  Bank,  96  U. 
S.  611."  The  same  rule  applies  to  a  right  to  rescind  on 
account  of  a  defect  of  title.  McCourt  v.  Johns,  33  Or.  561 
(53  Pac.  Rep.  601).  Where  a  party  seeks  lo  rescind  a  con- 
tiact,  he  must  act  with  reasonable  dispatch  and  prompti- 
tude, and  not  wait  until  the  rights  of  third  parties  have 
become  materially  involved;  and  if,  knowing  all  the  facts, 
he  voluntarily  ratifies  the  contract,  by  treating  the  con- 
sideration received  as  his  own,  and  the  other  party  cannot  be 
put  back  in  statu  quo,  a  rescission  will  not  be  permitted. 
Whitcomb  v.  Hardy,  73  Minn.  285  (76  N.  W.  Rep.  29). 
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Sec.  8i.  Ownership  of  land  by  corporations — ^Who 
may  question  their  right*  A  corporation  chartered  to  manu- 
facture railway  cars  which .  is  authorized  "to  purchase, 
acquire  and  hold  such  real  estate  as  may  be  deemed  nec- 
essary for  the  successful  prosecution  of  their  business," 
may  locate  and  erect  an  office  building  on  the  most  eligible 
and  desirable  site  of  larger  dimensions  than  its  present  needs 
require,  the  surplus  rooms  in  which  it  may  rent  to  others 
until  the  future  increase  of  its  business  requires  its  use  of 
them ;  but  it  has  no  power  to  purchase  land  on  which  to  lay 
out  a  town  with  streets  and  alleys,  sewerage,  water  and 
light  systems,  and  to  erect  thereon  buildings  for  dwellings, 
schools,  churches,  theatres  and  business  houses,  in  order  to 
furnish  the  conveniences  and  necessities  of  life  to  its  em- 
ployees; nor  can  it  own  and  operate  a  farm  for  the  pur- 
pose of  raising  supplies  to  sell  to  its  employees.  Craig, 
Wilkin  and  Cartwright,  J  J.,  dissenting.  People  v.  Pullman's 
Palace-Car  Co.,  175  111.  125  (51  N.  E.  Rep.  664).  N.  J.  Laws 
1896,  p.  277,  providing  that  every  corporation  as  such  shall 
have  power  "to  hold,  purchase  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corporation  shall 
require,"  authorizes  a  hotel  company  to  sell  and  convey 
its  real  estate  for  the  purpose  of  relocating  in  the  same  city 
in  which  its  charter  authprizes  it  to  maintain  a  hotel.  Free- 
man v.  Sea  View  Hotel  Co.,  57  N.  J.  Eq.  68  (40  Atl.  Rep. 
218). 

In  the  case  of  South  &  N.  A.  R.  Co.  v.  Highland  Ave. 
8-  B.  R.  Co.,  119  Ala.  105  (24  So.  Rep.  114),  the  supreme 
court  of  Alabama  say:  "It  is  a  principle  of  universal  appli- 
cation that,  if  a  corporation  has  acquired  the  title  and  pos- 
session of  real  property,  its  right  to  hold  it  cannot  be  ques- 
tioned by  a  private  citizen.    This  question  is  one  between 
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the  corporation  and  the  government.  The  state  alone  can 
question  the  right  in  a  direct  proceeding  instituted  for  this 
purpose.  Railroad  Co.  v.  Lewis,  53  la.  loi  (4  N.  W.  Rep. 
842)  ;  Hickory  Farm  Oil  Co.  v.  Buffalo,  N.  Y.  &  P.  R.  Co., 
32  Fed.  Rep.  22  \  Ragan  v.  McElroy,  98  Mo.  349  (11  S.  W. 
Rep.  735)  ;  Reynolds  v.  Bank,  112  U.  S.  405  (5  Sup.  Ct.  Rep. 
213)  ;  Fritts  v.  Palmer,  132  U.  S.  282  (10  Sup.  Ct.  Rep.  93). 
But,  if  it  is  necessary  for  the  corporation  to  seek  the  aid 
of  a  court  of  equity  to  perfect  its  title,  an  interested  individ- 
ual may  contest  its  claim,  and  the  court  will,  in  case  it  has 
no  right  to  hold  property  of  the  particular  kind  in  contro- 
versy, refuse  a  decree  in  its  favor.  Morgan  v.  Donovan, 
58  Ala.  241 ;  Case  v.  Kelly,  133  U.  S.  21  (10  Sup.  Ct.  Rep. 
216)  ;  Railroad  Co.  v.  Seely,  45  Mo.  212;  Wat.  Spec.  Perf. 
Cont.  §  223.  See,  also.  In  re  McGraw's  Estate,  11 1  N.  Y. 
66  (19  N.  E.  Rep.  233;  2  L.  R.  A.  387)  ;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424." 

Sec.    82.    Foreign    corporations — Statutes    construed* 

After  a  mortgage  to  a  foreign  corporation  has  become  an 
executed  contract  by  foreclosure  and  sale  thereunder,  its 
validity  cannot  be  attacked  on  the  ground  that  the  mort- 
gagee was  not  authorized  to  do  business  in  the  state  on 
account  of  not  having  complied  with  Ala.  Const.  Art.  14, 
§  4;  Laws,  1886-87,  p.  102.  Kindred  v.  New  England 
Mortg.  Sec.  Co.,  1 16  Ala.  192  (23  So.  Rep.  56) ;  Dief enbach 
V.  Vaughan,  116  Ala.  150  (23  So.  Rep.  88)  ;  Electric  Light- 
ing Co.  V.  Rust,. 1 17  Ala.  680  (23  So.  Rep.  751).  The  doing 
of  a  single  act  of  business  in  the  territory  by  a  foreign  cor- 
poration does  not  constitute  the  carrying  on  of  business 
within  the  meaning  of  Ariz.  Rev.  Stat.,  tit.  12,  ch.  7,  requir- 
ing foreign  corporations  "carrying  on  business"  within  the 
territory  to  file  their  articles  of  incorporation  with  the  sec- 
retary of  state  and  the  county  recorder,  and  which  declares 
void  every  act  of  the  corporation  prior  to  the  compliance 
with  such  requirements.     Babbit  v.  Field,        Ariz.  (52 

Pac.  Rep.  775).  The  failure  of  a  foreign  corporation  to 
comply  with  N.  Dak.  Comp.  Laws,  §§  3190,  3192,  specifying 
what  is  necessary  to  enable  a  foreign  corporation  to  do 
business  in  the  territory  of  Dakota,  does  not  render  con- 
tracts actually  made  by  and  with  a  foreign  corporation  unen- 
forceable and  void.    United  States  Sav.  &  Loan  Co.  v.  Shain, 
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8  N.  Dak.  136  {;jj  N.  W.  Rep.  1006).    The  same  is  held  in 
Montana.    Miller  v.  Gates,  22  Mont.  305   (56  Pac.  Rep. 

356). 

Sec.  83.  Contracts  and  conveyances  by — Power  to 
make — Manner  of  execution*  A  corporation  owning  the  fee 
of  land  can  grant  to  another  corporation  the  right  to  use 
the  land  for  a  purpose  which  is  not  within  the  powers  of 
the  grantor,  but  is  within  those  of  the  grantee ;  and  private 
persons  having  no  interest  in  the  land  cannot  question  the 
validity  of  such  a  grant,  Benton  v.  City  of  Elizabeth,  61 
N  J.  L.  411  (39  Atl.  Rep.  683) ;  but  a  grant  of  an  interest 
in  real  estate  to  a  corporation  unauthorized  to  take  such  a 
grant  cannot  be  specifically  enforced  by  it  or  a  corporation 
succeeding  to  its  rights,  although  the  latter  possesses  the 
powers  the  lack  of  which  incapacitated  its  grantor  to  take 
the  property.  South  &  N.  A.  R.  Co.  v.  Highland  Ave.&  B.  R. 
Co.,  119  Ala.  105  (24  So.  Rep.  114).  A  corporation  may  be 
bound  to  fulfill  a  contract  made  in  its  name  -and  behalf,  in 
anticipation  of  its  existence,  by  afterwards  accepting  the 
benefits  of  the  contract,  as  it  may  acquire  a  right  to  enforce 
such  a  contract  against  the  other  party  by  his  acceptance  of 
performance  by  the  corporation.  Scadden  Flat  Gold-Min. 
Co.  V.  Scadden,  121  Cal.  33  (53  Pac.  Rep.  440).  How.  Ann. 
Mich.  Stat.,  §  2308,  construed  and  applied — ^sale  of  land  by 
agricultural  society.  Going  v.  Oakland  Co.  Agri'l  Soc.  117 
Mich.  230  (75  N.  W.  Rep.  462).  Mont.  Comp.  Stat.  1887, 
.  djv.  5,  §§  492-494  construed  and  applied — mining  corpora- 
tion— power  to  sell  or  dispose  of  the  whole  or  part  of  its 
property.  Forrester  v.  Boston  &  M.  Con.  C.  &  S.  Min.  Co., 
21  Mont.  544  (ss  Pac.  Rep.  229).  Pennsylvania  Laws  1862, 
p.  471,  construed  and  applied — sale  of  school  lands  by  board 
of  directors — minutes  of  board.  Strathem  v.  Gilmore,  184 
Pa.  St.  265  (39  Atl.  Rep.  83).  Mass.  Pub.  Stat.  ch.  117, 
§  19;  Laws  1898,  ch.  247,  §  2,  purchase  and  sale  of  real 
estate  by  co-operative  banks — amended,  Laws  1900,  ch.  214 ; 
N.  Y.  Laws  1895,  ch.  559,  §  13,  purchase,  sale,  mortgage 
and  lease  of  real  property  by  a  membership  corporation — 
amended,  Laws  1900,  ch.  208.  N.  Y.  Laws,  1895,  ch.  723, 
§  II,  sale,  mortgage  and  lease  of  real  property  of  religious 
corporations — amended,  Laws  1900,  ch.  521. 

A  deed  of  a  corporation  acknowledged  by  individuals 
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and  not  by  the  proper  officers  of  the  corporation  is  a  nullity, 
Bernhardt  v.  Brown,  122  N.  C.  587  (29  S.  E.  Rep.  884;  65 
Am.  St.  Rep.  725)  ;  and  the  same  is  true  of  a  mortgage  by 
the  officers  of  a  corporation  executed  in  its  name,  but  made 
without  the  authority  of  the  board  of  directors.  Bell  & 
Coggeshall  Co.  v.  Kentucky  Glass- Works  Co.,  Ky. 
(48  S.  W.  Rep.  440;  20  Ky.  Law  Rep.  1089).  A  sealed  con- 
tract by  a  corporation  made  to  adjust  a  boundary,  by  which 
it  surrenders  land  on  one  side  of  the  boundary  and  gains 
land  on  the  other,  is  not  such  an  alienation  as  How.  Ann. 
Mich.  Stat.  §  4052  requires  to  be  authorized  by  a  three-fifths 
vote  of  its  stockholders.  Pittsburg  &  L.  A.  Iron  Co.  v.  Lake 
Sup.  Iron  Co.,  118  Mich.  109  (76  N.  W.  Rep.  395).  In  North 
Carolina  it  is  held  that  neither  at  common  law  or  under 
Code  §  685  is  a  deed  by  a  corporation  sufficient  unless 
attested  with  its  corporate  seal,  although  signed  with  the 
name  of  the  corporation  by  its  president  with  the  word 
"seal"  at  the  end  of  the  signature.  Caldwell  v.  Morganton 
Mfg.  Co.,  121  N.  C.  339  (28  S.  E.  Rep.  475).  Where  a  com- 
mittee was  authorized  by  the  board  or  directors  to  procure 
a  loan  for  the  corporation,  and  the  officers  who  executed 
a  trust  deed  to  secure  it  were  expressly  authorized  to  do 
so  by  the  board,  and  by  virtue  of  the  by-laws  were  proper 
officers  to  execute  it,  the  validity  of  the  trust  deed  executed 
by  such  officers  cannot  be  assailed  on  the  ground  that  the 
instrument  was  not  signed  by  the  president  and  secretary 
of  the  corporation.  Singer  v.  Salt  Lake  City  Copper  Mfg. 
Co.,  17  Utah,  143  (53  Pac.  Rep.  1024;  70  Am.  St.  Rep.  773). 

Sec.  84.  Mortgages  by  corporations.  A  statute  (Hill's 
Wash.  Code,  §  1500,  subd.  3)  authorizing  corporations  to 
mort.c^age,  sell  and  convey  real  and  personal  property,  does 
not  give  a  corporation  power  to  mortgage  all  its  property 
without  consideration  to  secure  the  debt  of  any  or  all  of 
its  stockholders,  to  the  injury  of  its  creditors.  Washington 
Mill  Co.  V.  Sprague  Lum.  Co.,  19  Wash.  165  (52  Pac.  Rep. 
1067).  Where  a  corporation  borrows  money  and  executes 
a  mortgage  on  its  real  estate  to  secure  the  payment  thereof, 
a  third  person  cannot  assail  the  transaction  on  the  ground 
of  ultra  vires.  Beels  v.  North  Neb.  Fair  &  Driv.  Park  Ass'n, 
54  Neb.  226  (74  N.  W.  Rep.  581).  A  mortgage  by  a  corpora- 
tion to  secure  a  note  in  excess  of  the  limit  of  indebtedness 
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allowed  by  its  articles  of  incorporation,  is  invalid.  Bell  & 
Coggeshall  Co.  v.  Kentucky  Glass- Works  Co.,  Ky.  (48 
S.  W.  Rep.  440;  20  Ky.  Law  Rep.  1089).  For  extensive  dis- 
cussion of  the  validity,  force  and  effect  of  a  mortgage  made 
in  violation  of  a  statute  prohibiting  corporations  from  con- 
tracting de'bts  beyond  a  certain  proportion  of  their  capital 
stock,  see  Beach  v.  Wakefield,  107  la.  567  (76  N.  W.  Rep. 
688),  where  la.  Code,  1873,  §  1061 ;  Laws  20th  Gen.  Assem. 
ch.  22;  Laws  2ist  Gen.  Assem.  ch.  57  are  construed  and 
applied.  Where  two  stockholders  in  a  corporation  pur- 
chased all  the  stock  held  by  others  in  payment  of  which 
they  gave  notes  signed  by  themselves  individually  and  by 
the  corporation  through  them  as  officers,  to  secure  which  a 
mortgage  was  given  by  the  corporation  on  its  property,  it 
is  held  that  the  mortgage  being  ultra  vires  on  account  of 
being  a  contract  of  suretyship,  did  not  devest  the  corporate 
entity  of  its  legal  title  to  the  property  it  purported  to  con- 
vey ;  but  that  in  equity  it  passed  to  the  mortgagee  the  inter- 
est of  the  stockholders  which  he  could  assert  as  superior 
to  the  equitable  demands  of  subsequent  purchasers  or  in- 
cumbrances of  the  corpoVatipn  with  notice.  First  Nat. 
Bank  v.  Winchester,  119  Ala.  168  (24  So.  Rep.  351 ;  72  Am. 
St.  Rep.  904). 

Sec.  85.  National  banks.  The  validity  of  a  trust  deed 
taken  by  a  national  bank  to  secure  a  loan  cannot  be  Ques- 
tioned by  the  borrower,  but  only  by  the  United  States. 
Camp  V.  Land,  122  Cal.  167  (54  Pac.  Rep.  839) ;  Hall  v. 
Farmers*  &  Merchants'  Bank,  145  Mo.  418  (46  S.  W.  Rep. 
1000),  construing  U.  S.  Rev.  Stat.  §  5137.  Construing  a 
part  of  the  national  banking  act  (U.  S.  Rev.  Stat.  5136,  subd. 
7)  which  provides  that  "no  association  shall  transact  any 
business,  except  such  as  incidentally  and  necessarily  is  pre- 
liminary to  its  organization,  until  it  has  been  authorized  by 
the  comptroller  of  the  currency  to  commence  the  business 
of  banking,"  it  is  held  that  a  lease  executed  by  the  president 
and  cashier  of  a  national  bank  before  the  comptroller  of 
the  currency  had  authorized  it  to  do  business,  does  not  bind 
its  directors  and  stockholders  where  they  are  not  named 
as  parties  and  there  are  no  words  to  bind  them  to  its  cove- 
nants ;  nor  are  they  liable  thereon  as  partners,  hut  the  offi- 
cers of  the  corporation  executing  the  lease  are  liable  on  an 
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implied  warranty  of  their  authority  to  act  on  behalf  of  the 
bank,  where  they  were  aware  of  the  want  of  authority,  while 
the  lessor  was  not.  Seeberger  v.  McCormick,  178  111.  404 
(S3  N.  E.  Rep.  340). 

Sec.  86.  Municipal  corporations — ^Power  to  acquire 
lands.  A  municipal  corporation  cannot  take  a  dedication  of 
land  for  religious  purposes.     City  of  Maysville  v.  Wood, 

Ky.  (43  S.  W.  Rep.  403 ;  39  L.  R.  A.  93 ;  19  Ky. 

Law  Rep.  1292).  In  Missouri  a  county  has  authority  to 
take  lands  devised  to  it.  Fulbright  v.  Perry  county,  145 
Mo.  432  (46  S.  W.  Rep.  95S).  The  charter  of  the  city  of 
Atlanta,  Georgia  (Laws  1874,  p.  116),  although  giving  the 
city  very  broad  powers  as  to  the  acquisition  of  property 
for  "corporate  purposes,"  does  not  authorize  a  purchase  of 
realty  merely  as  an  investment.  Hunnicutt  v.  City  of  At- 
lanta, 104  Ga.  I  (30  S.  E.  Rep.  500).  A  municipal  corpora- 
tion is  without  capacity  to  acquire  land  by  purchase  for  the 
purpose  of  donating  the  same  to  a  corporation  or  person 
as  an  inducement  to  build  and  operate  manufacturing 
plants  within  the  municipality.  Corporate  funds  paid  out 
in  the  attempted  purchase  of  land  for  such  purpose  are 
unlawfully  expended,  and  a  deed  purporting  to  convey 
such  land  is  without  legal  effect.  And  where,  for  the  pur- 
pose stated,  a  village  has  undertaken  to  purchase  and 
acquire  title  to  land,  and  to  convey  it  to  a  person  on  con- 
sideration that  he  will  build  and  operate  manufactories 
within  the  village,  and  afterwards  brings  its  action  against 
such  person  to  set  aside  the  conveyance  and  obtain  a  recon- 
veyance of  the  property,  with  possession  thereof,  a  court  of 
equity  will  not  lend  its  aid  to  either  party,  but  will  leave 
them  where  they  have  placed  themselves.  Markley  v. 
Village  of  Mineral  City,  58  O.  St.  430  (51  N.  E.  Rep.  28; 
65  Am.  St.  Rep.  776).  Mass.  Stat.  1886,  ch.  240,  construed 
and  applied — power  of  water  commissioners  of  a  town  to 
purchase  land  for  water  supply.  Town  of  Stoughton  v. 
Paul,  173  Mass.  148  (53  N.  E.  Rep.  272).  N.  H.  Pub.  Stat., 
ch.  40,  §  4,  applied — power  of  a  city  to  provide  a  public 
library,  reading  room  and  memorial  building.  Curtis  v. 
City  of  Portsmouth,  67  N.  H.  506  (39  Atl.  Rep.  439). 

Sec.  87.  Municipal  corporations — Contracts  and  con- 
veyances.   A  conveyance  by  municipal  authorities,  of  land 
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which  they  had  power  to  sell,  cannot  be  collaterally  attacked 
on  account  of  the  sale  having  been  irregularly  made  or  for 
an  improper  consideration.  Sloan  v.  Rose,  loi  Wis.  523 
i^y^  X.  W.  Rep.  895).  Where  a  county  rents  rooms  for  one 
of  its  officers,  and  puts  him  in  possession  thereof,  with  the 
records  and  property  pertaining  to  his  office,  it  is  bound  to 
pay  the  stipulated  rental  so  long  as  such  officer  continues 
in  possession.  Dean  v.  Saunders  Co.,  55  Neb.  759  (76  N. 
W.  Rep.  450).  A  provision  in  a  city  charter  authorizing  it 
to  "purchase,  receive,  hold,  sell,  lease  and  dispose  of  prop- 
erty real  and  personal  for  the  benefit  of  the  city,"  does  not 
authorize  it  to  lease  or  otherv/ise  transfer  its  waterworks 
system  or  its  water  right  used  in  supplying  its  inhabitants 
with  water.  Property  devoted  to  a  public  use  cannot  be 
sold  or  leased  without  special  statutory  authority.  City 
of  Ogden  City  v.  Bear  Lake  &  R.  W.  W.  &  Irr.  Co.,  16 
Utah,  440  (52  Pac.  Rep.  697;  41  L.  R.  A.  305).  Construing 
and  applying  Mo.  Rev.  Stat.  1889,  §  2399,  providing  that 
"a  private  corporation  authorized  to  hold  real  estate  may 
convey  the  same  by  deed,  sealed  by  the  common  seal  of  such 
corporation  and  signed  by  its  president  or  presiding  member 
or  trustee  thereof,"  it  is  held  that  a  deed  signed  "The  First 
National  Bank  of  Trenton,  Missouri,  by  C.  H.  Cook,  Vice- 
president,"  and  sealed  with  the  corporate  seal  of  the  bank, 
is  prima  facie  valid ;  but  when  it  is  shown  that  its  execution 
was  without  authority  from  the  board  of  directors  it  will  be 
held  invalid  and  insufficient  to  pass  title.  Hall  v.  Farmers' 
&  Merchants'  Bank,  145  Mo.  418  (46  S.  W.  Rep.  1000). 

Sec.  88.  Municipal  corporations — Title  to  public  prop- 
erty upon  division  of  municipality.  Upon  the  division  of 
a  municipality,  in  the  absence  of  a  legislative  regulation, 
each  portion  will  hold  in  severalty  for  public  purposes  the 
public  property  which  falls  within  its  limits.  Prescott  v. 
Town  of  Lennox,  100  Tenn.  591  (47  S.  W.  Rep.  181).  Cit- 
ing, Laramie  v.  Albany,  92  U.  S.  315 ;  Mt.  Pleasant  v.  Beck- 
with,  100  U.  S.  525;  County  of  Chickasaw  v.  County  of 
Sumner,  58  Miss.  619;  Hempstead  v.  Hempstead,  2  Wend. 
109;  School  Dist.  V.  Tapley,  i  Allen,  49;  Inhabitants  of 
Bloomfield  v.  Mayor,  etc.,  of  Borough  of  Glen  Ridge,  54  N. 
J.  Eq.  276  (33  Atl.  Rep.  926)  ;  School  Township  of  Allen  v. 
School  Town  of  Macy,  109  Ind.  559  (10  N.  E.  Rep.  578). 
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Sec.  89.  Covenants  running  with  the  land.  A  cov- 
enant as  to  acreage  does  not  run  with  the  land.  Pigeon 
River  L.  &  I.  Co.  v.  Mims,        Tenn.  (48  S.  W.  Rep. 

385).  Covenants  of  warranty  in  a  deed,  not  broken  when 
made,  pass  with  the  land,  notwithstanding  the  subsequent 
conveyances  are  by  quitclaim  deeds.  Troxell  v.  Stephens, 
57  Neb.  329  {jy  N.  W.  Rep.  781).  Covenants  which  are 
declared  by  Ind.  Rev.  Stat.  1894,  §  3346  (See  Ballards' 
Law  Real  Property,  Vol.  I,  §  69),  to  be  embraced  in  a 
deed  by  the  use  of  the  words  "convey  and  warrant"  run  with 
the  land,  and  a  remote  grantee  may  sue  for  a  breach  of  a 
covenant  running  with  the  land.  Beasley  v.  Phillips,  20 
Ind.  App.  182  (50  N.  E.  Rep.  488).  Applying  Ga.  Code,  § 
3612,  it  is  held  that  unless  the  covenant  expressly  negatives 
such  transmission,  a  covenant  of  warranty  of  title,  of  quiet 
enjoyment  and  a  freedom  from  incumbrances,  made  by  any 
grantor,  passes  with  the  land  to  subsequent  purchasers,  even 
after  a  breach  thereof.  Tucker  v.  McArthur,  103  Ga.  409 
(30  S.  E.  Rep.  283).  Where  a  deed  reserving  to  the  grant- 
ors, their  heirs  and  assigns,  all  the  coal  and  minerals*  be- 
neath the  surface  of  the  land  described  in  the  deed,  with  the 
right  to  mine  and  remove  the  same  by  any  subterranean 
process,  stipulated  "that  no  mine  or  air  shaft  shall  be  in- 
tentionally opened,  or  any  mining  fixtures  established,  on 
the  surface  of  said  land,"  it  is  held  that  the  quoted  stipula- 
tion was  a  covenant  which  ran  with  the  land  and  was  bind- 
ing upon  a  subsequent  grantee  of  a  portion  of  the  premises 
who  afterwards  acquired  the  grantor's  reserved  mining 
privileges.  Electric  City  Land  &  Imp.  Co.  v.  West  Ridge 
Coal  Co.,  187  Pa.  St.  500  (41  Atl.  Rep.  458).  • 

Sec.  90.  Covenants  of  warranty.  A  grantor's  cov- 
enant of  warranty  estops  him  and  his  privies  from  claim- 


70  EPITOMB  OF  CASES.  §  90,  91 

ing  a  right  of  way  over  the  land  conveyed.  Hodges  v. 
Goodspeed,  20  R,  I.  537  (40  Atl.  Rep.  373).  A  grantor  who 
is  induced  to  sign  a  deed  containing  a  covenant  of  warranty 
by  the  false  representations  of  the  grantee's  agent  that  it 
was  only  a  quitclaim  deed,  is  not  liable  on  such  warranty. 
Sibley  v.  Holcomb,        Ky.  (47  S.  W.  Rep.  765 ;  20  Ky. 

Law  Rep.  862). 

Sec.  91.  Covenants  against  incumbrances.  A  covenant 
against  incumbrances  will  be  held  subject  to  a  previous 
recital  in  the  conveyance  that  it  was  made  subject  to  an 
existing  mortgage.  Johnson  v.  Nichols,  105  la.  122  (74  N. 
W.  Rep.  750).  The  exception  from  a  covenant  against 
incumbrances  of  a  mortgage  of  $800  will  be  held  to  include 
by  implication  the  accrued  interest  thereon.  Johnson  v. 
Nichols,  105  la.  122  (74  N.  W.  Rep.  750).  Citing,  Shana- 
han  V.  Perry,  130  Mass.  460.  To  the  same  effect  is  the 
case  of  Bankson  v.  Lagerlof,        la.  (75  N.  W.  Rep. 

661).  A  covenant  against  incumbrances  is  broken  by  the 
existence  of  an  outstanding  easement.  Teague  v.  Whaley, 
20  Ind.  App.  26  (50  N.  E.  Rep.  41)  ;  Weiss  v.  Binnian,  178 
111.  241  (52  N.  E.  Rep.  969).     Citing,  Prescott  v.  Trueman, 

4  Mass.  627  (3  Am.  Dec.  246) ;  Mitchell  v.  Warner,  5  Conn. 
497;  Harlow  v.  Thomas,  15  Pick.  68;  Prescott  v.  Williams, 

5  Mete.  (Mass.)  433  (39  Am.  Dec.  688)  ;  Kellogg  v.  Inger- 
soll,  2  Mass.  97.  But  a  purchaser  of  land  is  bound  to  take 
notice  of  the  existence  of  a  public  highway,  and  the  exist- 
ence of  such  an  easement  is  not  a  breach  of  a  covenant 
against  incumbrances.  Clarke  v.  Mossman,  58  Neb.  87 
(78  N.  W.  Rep.  399).  Citing,  Huyck  v.  Andrews,  113  N.  Y. 
8i  (20  N.  E.  Rep.  581 ;  10  Am.  St.  Rep.  432 ;  3  L.  R.  A. 
789)  ;  Wilson  v.  Cochran,  46  Pa.  St.  229 ;  Scribner  v.  Holmes, 
16  Ind.  142;  Kutz  V.  McCune,  22  Wis.  628  (99  Am.  Dec. 
85).  A  covenantee  is  not  bound  to  remove  an  incumbrance 
consisting  of  unpaid  tax  by  making  payment  thereof  him- 
self, and  his  measure  of  damages  is  not  affected  by  the  fact 
that  the  amount  of  the  incumbrance  is  increased  by  delay 
in  its  removal.  Wm.  Farrell  Lum.  Co.  v.  Deshon,  65  Ark. 
103  (44  S.  W.  Rep.  1036).  Where  a  covenantor  has  failed 
to  discharge  an  incumbrance  which  his  covenant  binds  him 
to  remove,  the  covenantee  need  not  await  eviction  but  may 
extinguish  the  incumbrance,  expending  no  more  for  that 
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purpose  than  is  reasonably  necessary;  and  the  amount  of 
such  expenditure  with  interest  will  be  the  true  measure 
of  his  damages.  Johnson  v.  Brice,  102  Wis.  575  (78  N.* 
W.  Rep.  1086).  For  construction  of  particular  covenant 
against  incumbrances  see  Stevens  v.  Cohen,  170  Mass.  551 
(49  N.  E.  Rep.  926). 

Sec.  92.  Breach  of  covenant — Effect  of  covenantee's 
knowledge  of  outstanding  incumbrance  or  title.  The  right 
to  claim  the  benefit  of  an  unrestricted  covenant  against 
incumbrances  is  not  affected  by  the  fact  that  the  party 
claiming  it  knew  of  the  incumbrance  constituting  the 
breach,  at  the  time  the  covenant  was  made.  Teague  v. 
Whaley,  20  Ind.  App.  26  (50  N.  E.  Rep.  41) ;  Weiss  v. 
Binnian,  178  111.  241  (52  N.  E.  Rep.  969)  ;  Osburn  v.  Pritch- 
ard,  104  Ga.  145  (30  S.  E.  Rep.  656)  ;  Demars  v.  Koehler, 
62  N.  J.  L.  203  (41  Atl.  Rep.  720;  72  Am.  St.  Rep.  642).  In 
the  last  case  the  court  say:  "When  a  covenant  is  made 
against  all  incumbrances,  without  exception,  knowledge 
of  the  existence  of  one  incumbrance  cannot  take  that  in- 
cumbrance  out  of  the  general  terms  of  the  covenant,  unless 
such  was  the  intent  of  the  parties.  But  knowledge  alone 
does  not  prove  such  intent,  for  a  contrary  intent  is  con- 
sistent with  it.  Proof  of  knowledge,  or  other  proof  of  the 
intent  of  the  parties  that  a  particular  incumbrance  should 
be  excepted  from  the  general  terms  of  the  covenant,  could 
only  be  admitted  by  a  violation  of  the  canon  of  evidence 
which  forbids  parol  proof  to  vary  the  terms  of  a  written 
contract.  It  results  that  a  grantor  who  fails  to  except  from 
his  covenant  against  incumbrances  one  which  is  known  to 
the  grantee  cannot  defeat  recovery  upon  that  covenant  by 
proof  of  such  knowledge.  The  grantee  is  not  compelled 
to  require  for  his  protection  a  special  covenant  against  the 
known  incumbrance,  but  may  rely  on  the  general  and  un- 
restricted covenant  against  all  incumbrances.  *  *  *  * 
The  general  rule  is  that  the  right  of  action  on  the  covenant 
against  incumbrances  arises  upon  the  evidence  of  the  in- 
cumbrance, irrespective  of  any  knowledge  on  the  part  of  the 
grantee,  or  of  any  eviction  of  him,  or  of  any  actual  injury 
it  has  occasioned  him,  so  that,  if  he  has  not  paid  off  or 
bought  in  the  incumbrance,  he  is  entitled  at  least  to  nominal 
damages.    2  Greenl.  Ev.,  §  242 ;  2  Washb.  Real  Prop.  707 ; 


81  EPITOME  OF  CASES.  §  92,  98 

Carter  v.  Denman,  23  N.  J.  L.  260-272 ;  Townsend  v.  Weld, 
8  Mass.  146;  Hovey  v.  Newton,  7  Pick.  29;  Harlow  v. 
Thomas,  15  Pick.  66;  Batchelder  v.  Sturgis,  3  Cush.  201; 
Spurr  V.  Andrew,  6  Allen  420;  Flynn  v.  Bourneuf,  143 
Mass.  277  (9  N.  E.  Rep.  650)  ;  Rickert  v.  Snyder,  9  Wend. 
415;  Smith  V.  Lloyd,  29  Mich.  382;  Edwards  v.  Clark,  83 
Mich.  246  (47  N.  W..Rep.  112;  10  L.  R.  A.  659)  ;  Hubbard 
V.  Norton,  10  Conn.  431;  Pritchard  v.  Atkinson,  3  N.  H. 
335 ;  Van  Wagner  v.  Van  Nostrand,  19  la.  422 ;  Barlow  v. 
McKinley,  24  la.  69;  Long  v.  Moler,  5  O.  St.  271." 

Applying  the  principle  that  a  vendee  is  charged  with 
notice  of  the  rights  of  parties  known  by  him  to  be  in  posses- 
sion of  the  land  at  the  time  of  his  purchase,  it  is  held  that 
where  a  vendee  purchases  land,  accepts  a  deed  and  pays 
the  purchase  price  therefor,  all  with  knowledge  that  the 
land  was  in  possession  of  his  vendor's  tenant,  he  cannot 
maintain  an  action  for  a  breach  of  a  covenant  to  deliver 
possession.  Ream  v.  Goslee,  21  Ind.  App.  241  (52  N.  E. 
Rep.  93). 

Sec.  93.  Breach  of  warranty — Eviction — Outstanding 
paramount  title.  An  eviction  is  necessary  in  order  to  con- 
stitute a  breach  of  a  covenant  of  warranty.  Thompson  v. 
Brazile,  65  Ark.  495  (47  S.  W.  Rep.  299)  ;  Wight  v.  Gott- 
schalk,         Tenn.  (48  S.  W.  Rep.  140;  43  L.  R.  A.  189). 

In  Nebraska  it  is  held  that  there  can  be  no  recovery  on  a 
covenant  of  warranty  unless  there  has  been  an  actual  evic- 
tion, surrender  or  attornment  by  reason  of  the  paramount 
title.  Hampton  v.  Webster,  56  Neb.  628  (77  N.  W.  Rep. 
50)  ;  Troxell  v.  Stephens,  57  Neb.  329  (77  N.  W.  Rep.  781). 
One  who  has  removed  all  the  timber  to  which  he  is  entitled 
under  a  deed  of  growing  timber,  before  surrendering  the 
land  to  the  true  owner,  cannot  maintain  an  action  for  breach 
of  warranty.  Britton  v.  Ruffin,  122  N.  C.  113  (31  S.  E.  Rep. 
271).  One  holding  under  a  warranty  deed  executed  by  a 
life  tenant  and  the  remainderman  cannot  recover  damages 
for  a  breach  of  the  warranty  from  the  heirs  of  the  life 
tenant,  where  his  possession  was  not  disturbed  until  after 
her  death.  Ross  v.  Davis,  122  N.  C.  265  (29  S.  E.  Rep. 
338).  There  is  an  eviction  of  the  covenantee  where  the 
patent  from  the  government,  under  which  the  covenantor 
derived  title  is  cancelled  by  the  government  and  the  lands 
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withdrawn  from  entry  or  sale.  Jennings  v.  Kiernan,  35 
Or.  349  (55  Pac.  Rep.  443).  The  fact  that  when  land  was 
conveyed  it  was  in  the  adverse  possession  of  another  claim- 
ing under  a  title  "apparently  better"  does  not  show  an  evic- 
tion. Pigeon  River  L.  &  I.  Co.  v.  Mims,  Tenn. 
(48  S.  W.  Rep.  385).  One  who  seeks  to  show  an  eviction 
by  the  foreclosure  of  a  prior  mortgage  and  the  sale  of  the 
property  thereunder,  must  show  that  the  mortgagor  had  a 
paramount  title.  Osborn  v.  Pritchard,  104  Ga.  145  (30  S. 
E.  Rep.  656).  A  decree  cancelling  a  deed  under  which  a 
grantee  asserted  title,  the  appointment  of  appraisers,  under 
the  act  for  the  relief  of  occupying  claimants  (Neb.  Comp. 
Stat.,  ch.  63),  to  assess  the  vtlue  of  the  lasting  improve- 
ments of  the  grantee,  and  the  confirmation  of  the  report 
of  the  appraisers  by  the  court,  alone  do  not  amount  to  an 
eviction,  where  the  owner  of  the  paramount  title  has 
neither  elected  to  accept  the  value  of  the  land,  nor  to  pay 
the  occupant  the  value  of  his  improvements,  and  the 
physical  possession  of  the  latter  has  not  been  disturbed. 
Troxell  v.  Stephens,  57  Neb.  329  {yy  N.  W.  Rep.  781). 

There  can  be  no  legal  eviction  or  turning  out  unless 
and  until  a  superior  title  has  been,  without  the  invitation 
of  the  covenantee,  pressed  upon  him.  Rancho  Bonito  L. 
&  Live-Stock  Co.  v.  North,  92  Tex.  72  (45  S.  W.  Rep.  994). 
The  assertion  of  an  outstanding  title  against  a  covenantee 
in  such  a  manner  that  he  is  compelled  to  yield  and  pur- 
chase such  title  to  avoid  an  ouster,  is  a  constructive  evic- 
tion and  constitutes  a  breach  of  the  warranty.  Beasley  v. 
Phillips,  20  Ind.  App.  182  (50  N.  E.  Rep.  488).  It  is  a  suf- 
ficient allegation  of  a  breach  of  a  covenant  of  warranty  for 
the  covenantee  to  show  that  he  was  compelled  to  purchase 
an  outstanding  paramount  title  in  order  to  prevent  his 
eviction.  Bank  of  State  of  Georgia  v.  O'Neal,  loi  Ga.  673 
(28  S.  E.  Rep.  973).  The  existence  in  the  grantee  of  the 
paramount  title  to  a  part  of  the  premises  conveyed  to  him 
with  covenant  of  warranty  by  the  grantor,  a  fact  unknown 
to  them  at  the  time  of  the  execution  of  the  deed,  does  not 
give  the  grantee  a  right  to  sue  for  breach  of  warranty,  but 
he  may  maintain  an  equitable  action  for  mistake  against- 
his  vendor.  Rancho  Bonito  L.  &  Live-Stock  Co.  v.  North, 
92  Tex.  72  (45  S.  W.  Rep.  994).  In  an  action  on  a  covenant 
of  warranty,  a  decree  at  the  suit  of  the  United  States  can- 
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celling  a  patent  to  lands  under  which  plaintitf  iiiiaiediately 
derived  title,  without  joining  as  party  defendant  the  cov- 
enantor, who,  under  a  prior  contract  for  a  deed,  took  a  con- 
veyance of  the  land  pending  that  suit,  but  without  notice, 
is  not  sufficient  to  establish  a  paramount  title,  unless  it 
was  shown  that  the  government  had  no  knowledge  of  the 
covenantor's  title  and  interest,  or  that  it  had  other  valid 
excuse  for  not  making  him  a  party;  since  otherwise  he 
would  not  be  bound  by  the  decree.  Jennings  v.  Kiernan, 
35  Or.  349  (55  Pac.  Rep.  443).  Where  there  had  been  no 
hostile  assertion  of  a  paramount  title  there  was  no  liability 
on  a  covenant  of  warranty  which  was  provable  as  a  "con- 
tingent debt"  or  "contingent  liability,"  under  the  Bank- 
ruptcy Act  of  1867  (U.  S.  Rev.  Stat.,  §  5068) ;  and  a  dis- 
charge in  bankruptcy  under  such  act  did  not  relieve  the 
bankrupt  from  liability  for  a  subsequent  breach  of  the 
covenant  of  warranty  in  his  prior  deed.  Wight  v.  Gott- 
schalk,       Tenn.         (48  S.  W.  Rep.  140;  43  L.  R.  A.  189). 

Sec.  94.  Notice  to  covenantor  of  adverse  suit  against 
convenantee — Pleading  and  practice  in  action  on  covenant. 
Where  the  covenantor  is  not  a  party  to  the  adverse  suit 
the  covenantee  must  do  more  than  notify  him  of  the 
pendency  of  the  action  in  order  to  bind  him  by  the  judg- 
ment ;  he  must  request  him  to  defend  the  title.  Teague  v. 
Whaley,  20  Ind.  App.  26  (50  N.  E.  Rep.  41).  Citing,  Boyd 
V.  Whitfield,  19  Ark.  470;  Collins  v.  Baker,  6  Mo.  App. 
588 ;  Paul  V.  Witman,  3  Watts  &  S.  410 ;  Somers  v.  Schmidt, 
24  Wis.  421  (i  Am.  Dec.  191)  ;  Rawle,  Cov.,  §  125,  subd.  i ; 
Railway  Co.  v.  Wilcox,  122  Ind.  98  (23  N.  E.  Rep.  506). 
As  to  the  requirements  of  the  notice  by  the  covenantee  to 
his  covenantor  of  an  action  brought  against  the  covenantee, 
see  Teague  v.  Whaley,  20  Ind.  App.  26  (50  N.  E.  Rep.  41). 
The  burden  of  proof  is  on  a  grantee  seeking  to  recover 
for  a  breach  of  warranty  to  establish  his  right,  and  to 
show  the  amount  he  is  entitled  to  recover;  and  where  one 
who  seeks  to  recover  for  failure  of  title  as  to  a  part  of  the 
land  conveyed  to  him  alleges  that  such  part  was  "of  little  or 
no  value,"  it  is  error  to  direct  a  verdict  for  him  in  the  ab- 
sence of  proof  of  the  value  of  such  portion.  Hynes  v.  Pack- 
ard, 92  Tex.  44  (45  S.  W.  Rep.  562).  A  complaint  on  a 
covenant  of  warranty  which  sets  out  the  covenant  and 
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alleges  paramount  title  to  the  land  in  the  United  States,  by 
reason  of  which  the  plaintiff  was  evicted,  sufficiently  pleads 
a  breach  of  the  warranty.  Jennings  v.  Kiernan,  35  Or. 
349  (55  P21C.  Rep.  443).  A  mutual  mistake  in  the  wording 
of  a  covenant  against  incumbrances  may  be  shown  as  a 
defense  to  an  action  thereon.  Hotaling  v.  Tecumseh  Nat. 
Bank,  55  Neb.  5  (75  N.  W.  Rep.  242).  One  may  defend 
against  an  action  for  breach  of  his  covenant  of  warranty 
on  account  of  the  sale  of  the  land  conveyed  to  satisfy  a 
judgment  lien  existing  against  his  grantor,  by  showing  that 
he  was  a  prior  alienee  of  his  grantor  who  retained  another 
tiact  of  land  sufficient  to  satisfy  the  judgment  and  charged 
in  equity  with  the  primary  satisfaction  thereof,  which  tract 
subject  to  such  equitable  charge  was  owned  by  his  cov- 
enantee at  the  time  of  the  conveyance,  and  that  such  cov- 
enantee in  violation  of  the  equities  between  them  caused 
the  tract  conveyed  by  the  covenantor  to  be  sold  first  in 
order  that  he  might  be  relieved  from  liability  on  his  war- 
ranty to  a  third  person  to  whom  he  had  conveyed  the  tract 
primarily  liable  for  the  judgment;  but  the  answer  setting 
up  such  a  defense  must  allege  the  character  of  the  con- 
veyance by  which  the  covenantor  acquired  his  title.  Jenkins 
V.  Craig,  22  Ind.  App.  192  (52  N.  E.  Rep.  423 ;  53  N.  E.  Rep* 

427). 

Sec  95.    Breach  of  covenant — Measure  of  damages* 

A  covenantee  is  entitled  only  to  nominal  damages  for  the 
breach  of  a  covenant  against  incumbrances  which  he  has 
not  removed  and  which  no  one  has  ever  sought  to  enforce 
against  him.    Egan  v.  Yeaman,        Tenn.  (46  S.  W. 

Rep.  1012).  In  Connecticut  it  is  held  that  in  the  absence 
of  fraud  the  measure  of  damages  for  the  breach  of  a  cov- 
enant for  title  is  the  proportion  of  purchase  money  lost  by 
failure  of  title,  with  interest  thereon  from  the  date  of  the 
deed.  Doyle  v.  Brundred,  189  Pa.  St.  113  (41  Atl.  Rep. 
1 107).  In  a  recent  case  in  Indiana  it  is  held  that  the  meas- 
ure of  damages  for  a  breach  of  covenant  of  warranty  is  the 
amount  the  grantee  was  compelled  to  pay  to  protect  his 
title.  Beasley  v.  Phillips,  20  Ind.  App.  182  (50  N.  E.  Rep. 
488).  Where  there  is  a  failure  of  title  as  to  a  part  of  the 
premises  conveyed  the  measure  of  damages  for  a  breach 
of  warranty  is  a  sum  in  the  same  proportion  to  the  whole 
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purchase  money  as  the  value  of  the  part  to  which  the  title 
fails  bears  to  the  whole  premises,  estimated  at  the  price 
paid.  Hynes  v.  Packard,  92  Tex.  44  (45  S.  W.  Rep.  562). 
Citing,  Phillips  v.  Reichert,  17  Ind.  120  (79  Am.  Dec.  463)  ; 
Raines  v.  Calloway,  27  Tex.  678;  Thomas  v.  Hammond,  47 
Tex.  42 ;  Morris  v.  Phelps,  5  Johns.  49  (4  Am.  Dec.  323) ; 
Beaupland  v.  McKeen,  28  Pa.  St.  124  (70  Am.  Dec.  115); 
Dalton  V.  Bowker,  8  Nev.  190 ;  Cornell  v.  Jackson,  3  Cush. 
506;  Giles  V.  Dugro,  i  Duer,  336;  3  Sedg.  Meas.  Dam.,  p. 
Ill,  §  970.  Fluctuations  in  the  value  of  property  cannot 
be  considered  in  estimating  damages  for  a  breach  of  a  cov- 
enant against  incumbrances.  Lgan  v.  Yeaman,  Tenn. 
(46  S.  W.  Rep.  1012). 


CROPS  AND  EMBLEMENTS. 


EPITOME  OF  CASES. 

Sec.  96.  Title  to  growing  crops — Rights  of  purchaser 
at  judicial  or  foreclosure  sale.  Crops  planted  by  one  in 
possession  under  a  bond  for  title  after  he  has  refused  to 
comply  with  his  contract  to  purchase,  and  the  vendor  hav- 
ing tendered  a  good  title  has  begun  an  action  to  foreclose 
the  bond,  belong  to  the  vendor.  Sievers  v.  Brown, 
Or.  (56  Pac.  Rep.  171 ;  45  L.  R.  A.  642).    Title  to  crops 

raised  by  a  tenant  is  vested  in  him  and  not  in  the  land- 
lord; and  as  against  a  claim  of  title  by  the  landlord,  or 
those  claiming  in  privity  with  him,  such  crops  are  subject 
to  execution  against  the  tenant.  Taylor  v.  Coney,  loi 
Ga.  655  (28  S.  E.  Rep.  974).  Where  land  is  sold,  by  order 
of  court,  subject  to  a  homestead  right,  the  purchaser  and 
homesteader  are  tenants  in  common,  and  entitled  to  share 
equally  in  the  crops  growing  at  the  confirmation  of  the 
sale;  and  this,  though  the  sale  was  confirmed  without  a 
reservation  of  the  rents,  and  the  homestead  was  not  as- 
signed, nor  the  purchaser  put  in  possession,  till  after  the 
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crops  were  gathered.    O'Bryan  v.  Brown,        Tenn. 
(48  S.  W.  Rep.  315). 

A  purchaser  at  a  foreclosure  sale  takes  title  to  all  crops 
unsevered  at  the  time  of  the  confirmation  of  the  sale.  Reiley 
V.  Carter,  75  Miss.  798  (23  So.  Rep.  435 ;  65  Am.  St.  Rep. 
621).  Citing,  Beckman  v.  Sikes,  35  Kan.  122  (10  Pac.  Rep. 
592)  ;  Allen  v.  Elderkin,  62  Wis.  628  (22  N.  W.  Rep.  842)  ; 
Downard  v.  GrofF,  40  la.  598;  Smith  v.  Hayne,  25  Kan. 
248;  Gregory  v.  Rosenkrans,  J2  Wis.  222  (39  N.  W.  Rep. 
378,  et  seq. ;  i  L.  R.  A.  176)  ;  Richards  v.  Knight,  78  la.  71 
(42  N.  W.  Rep.  584 ;  4  L.  R.  A.  453)  ;  2  Jones  Mortg.,  § 
1658;  I  Ping.  Mortg.,  §§  880-884.  And  this  right  is  not 
affected  by  the  fact  that  a  tenant  and  his  subtenants  in 
possession  were  not  made  parties  to  proceedings  to  fore- 
close. Reiley  v.  Carter,  75  Miss.  798  (23  So.  Rep.  435 ;  65 
Am.  St.  Rep.  621).  In  Minnesota  it  is  held  that  crops  sown 
b>  a  tenant  before  the  expiration  of  the  time  for  redemp- 
tion from  a  foreclosure  sale  of  the  premises  and  which  he 
removes  from  the  premises  before  the  purchaser  takes 
possession  thereof,  belong  to  him,  although  they  were  not 
harvested  until  after  the  expiration  of  the  time  to  redeem. 
Aultman  &  Taylor  Co.  v.  O'Dowd,  73  Minn.  58  (75  N.  W. 
Rep.  756;  y2  Am.  St.  Rep.  603).  Maryland  has  recently 
enacted  a  statute  determining  tjjie  rights  of  parties  as  to 
crops,  upon  foreclosure  sale.     Laws  1900,  ch.  457. 

Sec.  97.  Mortgaging  crops.  A  husband  cannot  mort- 
gage crops  belonging  to  his  wife  without  her  joining  in  its 
execution.  Rawlins  v.  Neal,  122  N.  C.  173  (29  S.  E.  Rep. 
93).  Under  N.  Dak.  Rev.  Codes,  §  4680,  a  valid  mortgage 
may  be  made  upon  an  unplanted  crop,  and  will  attach 
thereto  as  a  lien  as  soon  as  the  same  comes  into  existence 
by  the  agency  of  the  mortgagor.  Donovan  v.  St.  Anthony 
&  D.  Elev.  Co.,  7  N.  Dak.  513  (75  N.  W.  Rep.  809;  66  Am. 
St.  Rep.  674).  Where  an  owner  of  land  after  mortgaging 
a  crop  thereafter  to  be  sown  and  raised  on  the  land,  dies 
and  his  administrator  lets  the  land  to  another  to  be  farmed 
on  the  shares,  the  lien  of  the  mortgage  can  only  attach  to 
such  interest  in  the  crop  as  the  administrator  has.  Chris- 
tianson  v.  Nelson,  76  Minn.  36  (78  N.  W.  Rep.  875). 

Sec.  98.  Rights  of  tenant  or  adverse  occupant  to  em- 
blements.   The  right  of  a  tenant,  whose  estate  is  of  uncer- 
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tain  duration,  to  emblements  seems  to  be  based  on  the 
sowing  and  planting  of  the  crop,  and  if  the  estate  is  ter- 
minated before  the  seed  is  actually  sown,  there  will  be  no 
right  to  emblements;  nor  can  the  cost  of  preparing  the 
ground  for  the  reception  of  the  seed  be  recovered.  Car- 
man V.  Mosier,  105  la.  367  (75  N.  W.  Rep.  323).  Citing, 
Lane  v.  King,  8  Wend.  584  (24  Am.  Dec.  105) ;  Price  v. 
Pickett,  21  Ala.  741 ;  Thompson's  Adm'r  v.  Thompson's 
Ex'r,  6  Munf.  514;  Gee  v.  Young,  2  N.  C.  17.  Where  there 
has  been  a  recovery  of  the  possession  of  land  held  adversely, 
the  successful  plaintiff  is  entitled  to  the  growing  crops,  as 
against  the  evicted  defendant,  who  planted  them ;  but,  until 
such  adverse  possession  has  been  terminated  by  ouster, 
the  party  so  adversely  holding  is  the  owner,  and  entitled 
to  the  crops  produced  by  his  annual  labor  and  cultivation, 
which  were  harvested  before  such  ouster.  Phillips  v.  Key- 
saw,  7  Okla.  674  (56  Pac.  Rep.  695).  See  opinion  for  ex- 
haustive discussion  of  this  suoject.  Under  N.  H.  Pub* 
Stat.,  ch.  246,  §  I,  a  tenant  at  will  from  year  to  year  of 
farm  lands  is  entitled  to  the  annual  fruits,  which  includes 
hay.     Tuttle  v.  Langley,  68  N.  H.  464  (39  Atl.  Rep.  488). 


CURTESY  AND  DOWER. 
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Sec.  99.  Curtesy  of  husband.  A  husband's  right  to 
curtesy  under  Ky.  Gen.  Stat.,  ch.  52,  Art.  4,  §  i,  when  it 
becomes  vested  by  the  birth  of  issue,  cannot  be  destroyed 
by  a  subsequent  statute.  Mitchell  v.  Violett,  Ky. 
(47  S.  W.  Rep.  195;  20  Ky.  Law  Rep.  378).  A  husband 
cannot  claim  an  estate  by  curtesy  in  land  held  by  his  wife 
in  trust  for  her  children  by  a  tormer  marriage,  Norton  v. 
McDevit,  122  N.  C.  775  (30  S.  E.  Rep.  24)  ;  nor  in  a  rever- 
sionary estate  held  by  his  wife  where  she  dies  before  the 
termination  of  the  particular  estate,  Martin  v.  Trail,  142 
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Mo.  85  (43  S.  W.  Rep.  655).  Applying  Neb.  Comp.  Stat., 
1885,  ch.  23,  §  29,  which  gave  a  husband  curtesy  in  lands 
in  which  his  wife  was  seized  of  "any  estate  of  inheritance," 
it  is  held  that  he  could  not  claim  curtesy  in  lands  in  which 
she  had  a  mere  equitable  estate  at  the  time  of  her  death, 
on  the  ground  that  an  estate  less  than  a  freehold  is  not 
an  estate  of  inheritance,  and  a  freehold  estate  is  one  of 
which  actual  possession  could,  under  the  common  law,  be 
given  only  by  livery  of  seizin.  Hall  v.  Crabb,  56  Neb.  392 
(76  N.  W.  Rep.  865).  66  Ohio  Laws,  p.  21,  construed  and 
applied — rights  of  a  husband  to  an  estate  by  curtesy  as 
against  children  of  the  wife  "by  a  former  marriage."  Blum 
V.  Blum,  60  O.  St.  41  (53  N.  E.  Rep.  493).  Although  a 
conveyance  of  land  in  Rhode  Island  made  in  1849  by  a 
husband  directly  to  his  wife  was  void  at  law,  it  operated  to 
pass  to  her  the  equitable  estate;  the  legal  title  remaining 
in  the  husband,  together  with  the  right  of  curtesy,  and  upon 
her  death  he  held  as  tenant  for  life  and  not  adversely  to 
her  heirs.    Ball  v.  Ball,  20  R.  I.  520  (40  Atl.  Rep.  234). 

Sec.  100.  Right  of  dower — Nature  of  estate — Sale  and 
conveyance.  A  wife's  inchoate  right  of  dower  is  an  ex- 
pectancy which  may  be  modified  or  entirely  abolished  by 
the  legislature.  Bartlett  v.  Ball,  142  Mo.  28  (43  S.  W.  Rep. 
783).  A  wife's  inchoate  right  of  dower  is  not  such  an  in- 
terest in  land  that,  when  the  land  is  taken  by  eminent 
domain,  she  is  entitled  to  have  such  interest  provided  for 
out  of  the  proceeds.  Flynn  v.  Fl)mn,  171  Mass.  312  (50 
N.  E.  Rep.  650;  68  Am.  St.  Rep.  427;  42  L.  R.  A.  98).  The 
fact  that  a  statute  (Ind.  Rev.  Stat.,  1843,  P-  810,  §  107)  gave 
a  widow  the  right  to  occupy  lands  in  which  she  had  an 
unassigned  dower  right  in  connection  with  the  children 
ot  other  heirs  of  her  deceased  husband,  and  to  share  in  the 
proceeds  thereof,  until  her  dower  is  assigned,  if  they  are 
willing,  does  not  convert  her  unassigned  dower  into  a  life 
estate  or  make  her  a  tenant  in  common  with  such  heirs 
and  devisees  while  occupying  the  lands  with  them.  Grubbs 
V.  Leyendecker,  153  Ind.  348  (53  N.  E.  Rep.  940).  The 
court  say :  "The  right  to  have  dower  assigned,  and  dower 
assigned  and  set  apart,  are  very  different  matters.  The 
latter  does  constitute  an  estate  for  life  of  the  dowress. 
But  the  right  to  dower,  while  it  remains  unassigned,  is  not 


89  EPITOME  OF  CASES.  §  100,   101 

ai?  estate,  but  a  chose  in  action, — a  consummate  right, 
merely,  not  subject  to  execution,  nor  to  the  payment  of 
taxes,  nor  to  lease.  *By  the  common  law  the  widow  cannot 
enter  for  her  dower  until  it  be  assigned  to  her,  nor  can  she 
alien  it  so  as  to  enable  the  grantee  to  sue  for  it  in  his  own 
name.  She  has  no  estate  in  the  land  until  assignment,  and 
after  the  expiration  of  her  quarantine  the  heir  may  put  her 
out  of  possession,  and  drive  her  to  her  suit  for  dower. 
*  *  *  It  is  not  until  her  dower  has  been  duly  assigned 
that  the  widow  acquires  a  vested  estate  for  life,  which  will 
enable  her  to  sustain  ejectment.  She  is  not,  in  consequence 
of  her  right  of  dower,  a  tenant  in  common  with  the  heirs 
or  devispes.'  Grimes  v.  Wilson,  4  Blackf.  331,  334;  4  Kent 
Comm.  61,  62;  Beagles  v.  Sefton,  7  Ind.  496;  Matlock  v. 
Lee,  9  Ind.  298,  300 ;  Jackson  v.  O'Donaghy,  7  Johns.  247 ; 
Croade  v.  Ingraham,  13  Pick.  33 ;  Rausch  v.  Moore,  48  la. 
611  (30  Am.  Rep.  412)  ;  Harper  v.  Cla)rton,  84  Md.  346  (35 
Atl.  Rep.  1083) ;  Lawrence  v.  Miller,  2  N.  Y.  245,  254 ;  Car- 
nail  v.  Wilson,  21  Ark.  62  (76  Am.  Dec.  351)  ;  Hart  v. 
Burch,  130  111.  426  (22  N.  E.  Rep.  831 ;  6  L.  R.  A.  371)  ; 
Heisen  v.  Heisen,  145  111.  658  (34  N.  E.  Rep.  597;  21  L.  R. 
A.  434)  ;  Kerr,  Real  Prop.,  §  907." 

Unassig^ed  dower  cannot  be  sold  on  execution.  Hagan 
v.  Chapman,  i  Penn.  (Del.)  445  (41  Atl.  Rep.  974)  ;  Falkner 
v.  Thurmond,        Miss.  (23   So..  Rep.   584).    An   un- 

assigned  dower  is  not  the  subject  of  transfer  or  sale  and 
can  only  be  released  to  one  in  privity  with  the  title  under 
which  the  dowress  claims;  hence  a  quit  claim  deed  of  all 
of  one's  interest  in  a  tract  of  land  in  which  she  has  an  unas- 
signed  dower  to  one  owning  an  undivided  third  of  such 
tract  releases  the  dower  only  in  such  undivided  portion. 
Fletcher  v.  Shepherd,  174  111.  262  (51  N.  E.  Rep.  212).  In 
Tennessee  a  widow's  right  to  dower  may  be  conveyed  by 
her  before  it  has  been  assigned.  Tucker  v.  Tucker,  100 
Tenn.  310  (45  S.  W.  Rep.  344). 

Sec.  loi.  Lands  subject  to  dower.  Where,  at  the 
time  a  husband  acquires  the  legal  title  to  land,  he  gives  a 
bond  to  convey  it  to  another,  he  has  not  such  seizin  as 
entitles  his  wife  to  dower.  Hallett  v.  Parker,  N.  H. 
(39  Atl.  Rep.  583).  A  widow  is  entitled  to  dower 
in  public  lands  upon  which  her  husband  has  moved  and 
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entered  under  a  land  warrant,  and  this  right  cannot  be  de- 
feated by  his  conveyance  of  the  land  before  the  issue  of  a 
patent.  Purcell  v.  Lang,  io8  la.  198  (78  N.  W.  Rep.  1005). 
A  widow  may  claim  dower  in  a  pier  built  out  from  a  wharf 
resting  on  her  husband's  land,  although  it  was  constructed 
upon  land  under  water  which  belonged  to  the  state,  where 
it  was  erected  in  pursuance  of  a  statute  and  by  permission 
of  the  proper  municipal  authorities.  Bedlow  v.  Bedlow, 
158  N.  Y.  292  (53  N.  E.  Rep.  26).  Construing  and  apply- 
ing Ky.  Stat.,  §  2141,  it  is  held  that  where,  after  the  con- 
veyance of  part  of  his  land  by  a  husband,  he  retains  suf- 
ficient to  furnish  his  wife  dower  both  in  such  remaining 
estate  and  in  the  portion  alienated,  she  cannot  maintain 
a  suit  for  dower  in  the  latter.  Richmond  v.  Harris, 
Ky.  (43  S.  W.  Rep.  703;  19  Ky.  Law  Rep.  1443).     Mo. 

Rev.  Laws,  1825,  Vol.  I,  p.  333 ;  Rev.  Stat.,  1889,  §§  4525, 
8839,  construed  and  applied — right  of  widow  to  claim  dower 
in  lands  conveyed  by  her  husband  by  warranty  deed. 
Bartlett  v.  Ball,  142  Mo.  28  (43  S.  W.  Rep;  783).  Under 
Neb.  Comp.  Stat.,  ch.  23,  §  i,  a  widow  is  entitled  to  dower 
in  all  lands  whereof  her  husband  was  seized  of  an  estate 
of  inheritance  at  any  time  during  the  marriage,  unless  she 
has  been  lawfully  barred  therefrom.  Pinkham  v.  Pinkham, 
'  55  Neb.  729  (76  N.  W.  Rep.  411).  In  North  Carolina  it 
is  held  that  a  widow  may  protect  her  dower  interest  in 
mortgaged  land  by  having  her  husband's  interest  first  sold 
to  satisfy  the  debt.  Overton  v.  Hinton,  ^23  N.  C.  i  (31  S. 
E.  Rep.  285).  Applying  Va.  Code,  §  2429,  giving  dower  in 
equitable  estates  it  is  held  that,  subject  to  the  lien  for  the 
unpaid  purchase  price  a  widow  is  entitled  to  dower  in  land 
in  possession  of  her  husband  under  a  contract  of  purchase 
to  the  extent  that  he  has  paid  the  purchase  price.  James 
v.  Upton,  96  Va.  296  (31  S.  E.  Rep.  255). 

Sec.  102.  Release  or  loss  of  dower.  Release  by  a  wife 
of  her  inchoate  right  of  dower  in  certain  lands  'may  form 
a  valuable  consideration  for  the  conveyance  of  other  lands 
to  her  by  her  husband,  David  Adler  &  Sons  Clothing  Co. 
V.  Hellman,  55  Neb.  266  (75  N.  W.  Rep.  877)  ;  or  for  the  exe- 
cution of  a  note  and  mortgage  to  her,  Gruver  v.  Walkup,  55 
Neb.  544  (75  N.  W.  Rep.  1091).  In  South  Carolina  prior  to 
the  Constitution  of  1895,  dower  could  only  be  released  by  a 
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married  woman  complying  with  Act  1795,  requiring  the  re- 
nunciation to  be  made  under  a  privy  examination  before  a 
particular  set  of  officers.  McKenzie  v.  SifFord,  52  S.  C. 
104  (29  S.  E.  Rep.  388).  Where  the  manner  in  which  dower 
may  be  barred  by  antenuptial  arrangements  between  the 
parties  concerned  is  regulated  by  statute  (Neb.  Comp.  Stat., 
ch.  23,  §§  12- 18),  in  the  absence  of  any  contravening  equit- 
able considerations,  such  method  is  exclusive.  Fellers  v. 
Fellers,  54  Neb.  694  (74  N.  W.  Rep.  1077).  Upon  the 
foreclosure  of  a  mortgage,  in  which  the  wife  has  renounced 
dower,  her  husband  being  still  living,  she  cannot  have  her 
inchoate  right  of  dower  in  the  surplus  proceeds  of  the  sale 
of  the  mortgaged  premises  ascertained  and  protected. 
Grube  v.  Lilienthal,  51  S.  C.  442  (29  S.  E.  Rep.  230).  As 
to  the  validity  of  a  wife's  release  of  dower  in  a  deed  of 
separation,  see  Sackman  v.  Sackman,  143  Mo.  576  (45  S. 
W.  Rep.  264).  Any  married  woman  residing  in  the  state 
of  Michigan,  of  the  age  of  eighteen  years,  may  bar  her 
right  of  dower  by  joining  with  her  husband  in  a  conveyance 
or  mortgage  of  his  land,  the  same  as  if  she  were  twenty-one 
years  of  age.  Mich.  Laws,  1899,  No.  187.  In  Maryland  a 
married  woman,  of  whatever  age  she  may  be,  may  release 
her  inchoate  right  of  dower  by  joining  in  her  husband's 
conveyance  or  by  her  separate  deed;  and  she  may  make 
such  relinquishment  through  at  attorney  in  fact.  Laws 
1900,  ch.  195.  A  wife  whose  husband  abandons  her  does 
not  lose  her  right  of  dower  by  her  acquiescing  in  his  sub- 
sequently living  for  many  years  with  another  woman  as  his 
wife.  Cazier  v.  Hinchey,  143  Mo.  203  (44  S.  W.  Rep. 
1052). 

Sec.  103.  Jointure.  A  jointure  provided  for  a  wife 
after  marriage  is  not  forfeited  by  a  divorce  subsequently 
granted  to  her  husband  for  her  fault,  notwithstanding  Mo. 
Rev.  Stat.,  1889,  §  4508,  provides  that  "in  all  cases  of  divorce 
from  the  bonds  of  matrimony,  the  guilty  party  shall  forfeit 
all  rights  and  claims  under  and  by  virtue  of  the  marriage," 
and  §  4526,  providing  that  "if  the  husband  be  divorced  from 
the  wife  for  her  fault  or  misconduct,  she  shall  not  be  en- 
dowed." Saunders  v.  Saunders,  144  Mo.  482  (46  S.  W.  Rep. 
428).  The  court  say:  "Jointure  is  a  vested  interest  in 
land,  and  the  wife  takes  it  as  a  purchaser.     Campion  v. 
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Cotton,  17  Ves.  267;  Verplank  v.  Sterry,  12  Johns.  536  (7 
Am.  Dec.  348)  ;  Herring  v.  Wickham,  29  Grat,  628  (26  Am. 
Rep.  405)  ;  Jones'  Appeal,  62  Pa.  St.  324.  Being  a  vested, 
and  not  a  mere  inchoate,  right,  a  divorce,  even  a  vinculo, 
granted  to  the  husband  for  the  fault  of  the  wife,  does  not 
devest  the  title.  Richardson  v.  Richardson,  75  Me.  570  (46 
Am.  Rep.  428)." 

Sec.  104.  Assignment  of  dower — ^Jurisdiction  of  equity. 
Where  the  statutory  proceedings  (Ga.  Code,  §  4697,  et  seq.) 
are  inapplicable  and  inadequate  to  a  particular  case,  dower 
may  be  assigned  by  a  judgment  of  a  court  rendered  in  the 
exercise  of  its  equity  powers.  Bishop  v.  Woodward,  103 
Ga.  281  (29  S.  E.  Rep.  968).  The  court  say:  "The  juris- 
diction of  equity  in  cases  of  dower  was  for  a  long  time 
doubted.  It  was  at  first  held  that  a  court  of  equity  would 
interfere  in  behalf  of  a  dowress  when  the  remedy  provided 
at  common  law  was  for  any  reason  inappropriate  or  inad- 
equate. It  was  finally  decided,  however,  that  courts  of 
equity  had  concurrent  jurisdiction  with  courts  of  law  in  the 
matter  of  dower.  See  2  Scrib.  Dower  (2d  Ed.),  ch.  7; 
Bisp.  Eq.  (5th  Ed.)  494,  et  seq.  That  courts  of  equity  have 
concurrent  jurisdiction  with  courts  of  law  in  matters  of 
dower  was  recognized  by  the  supreme  court  of  the  United 
States  in  an  early  case.  Herbert  v.  Wren,  7  Cranch,  370. 
The  jurisdiction  of  equity  in  such  cases  has  been  well  es- 
tablished in  Virginia,  Maryland,  Kentucky,  South  Carolina, 
North  Carolina,  Alabama,  Missouri,  Arkansas,  Tennessee, 
Delaware,  Ohio,  Iowa,  Illinois,  Indiana,  New  York  and 
Massachusetts.  Blunt  v.  Gee,  5  Call,  481 ;  Wells  v.  Beall, 
2  Gill  &  J.  458;  Peay  v.  Peay,  2  Rich.  Eq.  409;  Gray  v. 
Sparrow,  3  B.  Mon.  no:  Campbell  v.  Murphy,  55  N.  C. 
357;  Beavers  v.  Smith,  11  Ala.  20;  Davis  v.  Davis,  5  Mo. 
183;  Menifee  v.  Menifee,  8  Ark.  9;  London  v.  London,  I 
Humph.  I ;  Ridgeway  v.  Newbold,  i  Har.  (Del.)  385 ;  Allen 
v.  McCoy,  8  Ohio,  418 ;  Gano  v.  Gilruth,  4  G.  Greene,  453 ; 
Blain  v.  Harrison,  11  111.  384;  Wells  v.  Sprague,  10  Ind. 
305 ;  Swaine  v.  Ferine,  5  Johns.,  ch.  482  (9  Am.  Dec.  318)  ; 
Powell  V.  Manufacturing  Co.,  3  Mason,  347  (Fed.  Cas.,  No. 
1 1356).  In  Vermont,  while  courts  of  probate  have  exclusive 
jurisdiction  in  assigning  dower,  equity  will  grant  relief  when 
necessary  to  remove  incumbrances  from  the  estate  in  which 
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the  widow  is  dowable.  Danforth  v.  Smith,  23  Vt.  247. 
Chancellor  Kent  says:  *The  jurisdiction  of  chancery  over 
the  claim  of  dower  has  been  thoroughly  examined,  clearly 
asserted,  and  definitely  established.  It  is  a  jurisdiction  con- 
current with  that  of  law,  and,  when  the  legal  title  to  dower 
is  in  controversy,  it  must  be  settled  at  law*;  b;it,  if  that 
be  admitted  or  settled,  full  and  effectual  relief  can  be 
granted  to  the  widow  in  equity,  both  as  to  the  assig^nment 
of  dower  and  the  damages.  The  equity  jurisdiction  was 
so  well  established  and  in  such  exercise  in  England  that 
Lord  Loughborough  said  that  writs  of  dower  had  almost 
gone  out  of  practice.  The  equity  jurisdiction  has  been 
equally  entertained  in  this  country,  though  the  writ  of 
dower  unde  nihil  habet  is  the  remedy  by  suit  most  in  prac- 
tice/   4  Kent,  Comm.  (14th  Ed.),  pp.  71-73." 

Sec  105.  Miscellaneous  notes.  Where  the  only  real 
estate  of  a  widow's  deceased  husband  has  been  consumed 
by  the  foreclosure  of  a  mortgage  in  which  she  waived  home- 
stead and  dower,  she  can  afterwards  claim  re-imbursement 
out  of  the  personaly  of  her  husband's  estate.  Yoe  v.  San- 
som,        Tenn.  (48  S.  W.  Rep.  317).    A  widow,  simply 

on  her  right  to  dower,  cannot  file  a  bill  to  sell  the  heir's 
fee  simple  and  get  money  from  its  sale  in  lieu  of  dower  in 
kind;  and  a  decree  of  sale  made  in  such  a  case  is  void. 
Hoback  v.  Miller,  44  W.  Va.  635  (29  S.  E.  Rep.  1014).  As 
to  a  widow's  rights  in  Georgia  where  she  elects  to  take  a 
g^oss  sum  in  settlement  of  her  claim  for  dower,  see  John- 
son V.  Gordon,  102  Ga.  350  (30  S.  E.  Rep.  507). 


DANGEROUS  PREMISES. 


EPITOME  OF  CASES. 

Sec  106.  Liability  of  owner — General  principles.  The 
owner  of  lands  is  under  no  obligation  to  keep  them  in  a 
safe  condition  for  the  use  of  a  person  who  comes  upon 
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them  not  by  invitation  of  the  owner,  either  express  or  im- 
plied, but  merely  by  his  permission.  Fitzpatrick  v.  Cum- 
berland Glass  Mfg.  Co.,  6i  N.  J.  L.  378  (39  Atl.  Rep.  675). 
It  is  the  duty  of  factory  owners  to  keep  stairways  in  their 
establishments  in  good  condition  for  the  easy  and  safe 
passage  up  and  down  of  their  employees  whose  duties  re- 
quire them  to  use  such  stairways ;  and  they  are  responsible 
for  injuries  received  on  account  of  their  failure  to  do  so, 
although  such  failure  is  the  result  of  the  failure  of  one  reg- 
ularly employed  to  make  repairs  where  and  when  needed. 
Ferris  v.  Hernsheim,  51  La.  Ann.  178  (24  So.  Rep.  771). 
As  to  the  liability  of  the  owner  of  a  building  for  injuries 
to  a  passerby  from  the  falling  of  a  shivered  pane  of  glass 
which  he  has  permitted  to  remain  in  a  window  above  the 
street,  see  Detzur  v.  B.  Stroh  Brewing  Co.,  119  Mich.  282 
{y^  N.  W.  Rep.  948;  44  L.  R.  A.  500).  The  owner  of  a 
private  distillery  is  bound  to  keep  in  reasonably  safe  con- 
dition those  portions  of  his  premises  which  a  United  States 
revenue  store  keeper  is  required  by  law  daily  to  inspect, 
and  he  is  liable  for  injuries  to  such  officer  resulting  from 
his  failure  to  discharge  this  duty.  Anderson  &  Nelson 
Distilling  Co.  v.  Hair,        Ky.  (44  S.  W.  Rep.  658; 

19  Ky.  Law  Rep.  1822).  One  using  at  night  an  incom- 
pleted sidewalk,  dangerous  because  elevated  above  the  grade 
of  abutting  property,  with  full  knowledge  of  the  dangerous 
character  of  such  premises,  is  guilty  of  such  contributory 
negligence  as  will  prevent  his  recovery  from  the  abutting 
owner  of  damages  resulting  from  such  use.  McGraw  v. 
Friend  &  Terry  Lum.  Co.,  120  Cal.  574  (52  Pac.  Rep.  1004). 
The  owner  of  a  building  and  a  municipality  who  permit  a 
ladder  to  remain  leaning  against  such  building  and  over  a 
public  sidewalk  are  liable  for  injuries  to  a  passerby  on  ac- 
count of  the  falling  of  such  ladder,  although  it  was  originally 
placed  in  position  by  a  third  party  employed  by  the  owner 
under  an  independent  contract  to  paint  the  building,  his 
use  of  the  same  having  terminated  before  the  accident. 
Moore  v.  Townsend,  76  Minn.  64  (78  N.  W.  Rep.  880). 
The  owner  of  a  building  used  as  a  place  for  giving  public 
entertainments  is  liable  for  injuries  resulting  to  a  spectator 
who,  without  his  negligence,  is  injured  by  the  giving  way 
of  a  defective  rail  to  a  gallery  therein,  although  the  acts 
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of  other  spectators  contributed  in  causing  the  injury.    Scho- 
field  V.  Wood,  170  Mass.  415  (49  N.  E.  Rep.  636). 

Sec.  107.  Liability  of  owner  for  injury  to  tenant  and 
family.  A  landlord  is  liable  to  his  tenant  for  injury  result- 
ing to  him  from  defects  in  the  premises  existing  at  the 
time  of  the  lease  and  of  which  the  tenant  had  no  knowl- 
edge, where  such  landlord  knew  of  the  defects  or  could 
have  ascertained  them  by  reasonable  diligence,  and  the 
tenant  is  not  shown  to  be  negligent.  Wilcox  v.  Hines, 
100  Tenn.  538  (46  S.  W.  Rep.  297 ;  66  Am.  St.  Rep.  770 ;  41 
L.  R.  A.  278).  In  an  elaborate  review  of  the  authorities  on 
this  subject  the  court  follows  its  ruling  in  the  case  of  Stern- 
berg V.  Wilcox,  96  Tenn.  163  (33  S.  W.  Rep.  917;'  34  L.  R. 
A.  615,  epitomized  in  Ballards'  Law  Real  Prop.,  Vol.  V, 
§  120,  and  cites  in  addition  to  the  authorities  enumerated 
in  that  case,  the  following:  Albert  v.  State,  66  Md.  325 
(7  Atl.  Rep.  697) ;  Trinlin  v.  Oil  Co.,  126  N.  Y.  514  (27  N. 
E.  Rep.  786)  ;  Wood,  Landl.  &  Ten.,  p.  855 ;  Cowen  v.  Sun- 
derland, 145  Mass.  363  (14  N.  E.  Rep.  117;  i  Am.  St.  Rep. 
469)  ;  Minor  v.  Sharon,  112  Mass.  477  {2y  Am.  Rep.  122) ; 
Butler  V.  Gushing,  48  Hun,  617  (2  N.  Y.  Supp.  39) ;  Cutter 
V.  Hamlen,  147  Mass.  471  (18  N.  E.  Rep.  397);  Booth  v. 
Merriam,  155  Mass.  521  (30  N.  E.  Rep.  85)  ;  Oxford  v. 
Leathe,  165  Mass.  255  (43  N.  E.  Rep.  92)  ;  Wilcox  v.  Zane, 
167  Mass.  306  (45  N.  E.  Rep.  923)  ;  Lynch  v.  Swan,  167 
Mass.  510  (46  N.  E.  Rep.  51)  ;  Lenz  v.  Aldrich,  6  App.  Div. 
178  (39  N.  Y.  Supp.  1022)  ;  Matthews  v.  De  Groff,  13  App. 
Div.  356  (43  N.  Y.  Supp.  237)  ;  O'Dwyer  v.  O'Brien,  13  App. 
Div.  570  (43  N.  Y.  Supp.  815). 

In  Maine  it  is  held  that  the  rule  of  caveat  emptor  ap- 
plies to  a  lease;  and  the  owner  of  private  property,  unaf- 
fected by  any  public  use,  owes  to  a  prospective  lessee  or  his 
servant  no  duty  of  exercising  ordinary  care  to  ascertain 
and  apprise  him  of  unknown  defects  in  the  property  to  be 
leased,  where  such  prospective  lessee  has  equal  opportunity 
to  ascertain  the  defects.  Whitmore  v.  Orono  P.  &  P.  Co., 
91  Me.  297  (39  Atl.  Rep.  1032 ;  64  Am.  St.  Rep.  229 ;  40  L. 
R.  A.  377).  The  court  refers  to  the  cases  of  Sternberg 
V.  Willcox,  96  Tenn.  163  (33  S.  W.  Rfep.  917;  34  L.  R.  A. 
615) ;  Hines  v.  Willcox,  96  Tenn.  148  (33  S.  W.  Rep.  914; 
34  L.  R.  A.  824),  as  supporting  a  contrary  view  and  re- 
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fuses  to  follow  them ;  and  concludes  its  opinion  by  saying : 
"On  the  other  hand,  many  courts  in  late  decision^  adhere  to 
the  long-established  rule  of  caveat  emptor.  In  Jaife  v. 
Harteau,  56  N.  Y.  398  (15  Am.  Rep.  438),  a  boiler  defective 
in  construction  exploded.  In  Edwards  v.  Railroad  Co.,  98 
N.  Y.  249  (50  Am.  Rep.  659),  a  gallery  aefective  in  con- 
struction fell.  In  Doyle  v.  Railway  Co.,  147  U.  S.  414  (13 
Sup.  Ct.  Rep.  333),  a  house  was  too  weak  structurally  to 
resist  snow  slides  known  to  the  lessor  to  be  recurrent  and 
dangerous.  In  Tuttle  v.  Manufacturing  Co.,  145  Mass.  169 
(13  N.  E.  Rep.  465),  a  floor  defective  in  construction  fell. 
In  Bowe  v.  Hunking,  135  Mass.  380  (44  Am.  Rep.  471), 
a  stair  tread  had  been  sawed.  The  lessor  knew  of  the  saw- 
ing, but  supposed  the  tread  sufticient.  In  Kern  v.  Myll, 
94  Mich.  477  (54  N.  W.  Rep.  176),  a  well  had  been  used 
as  a  cess  pool,  and  thus  had  become  offensive.  In  Burdick 
V.  Cheadle,  26  O.  St.  393  (20  Am.  Rep.  767),  fixtures  put 
up  by  the  lessor  were  structurally  defective  and  fell.  In 
Willson  V.  Treadwell,  81  Cal.  58  (22  Pac.  Rep.  304),  a  stair- 
way was  defective.  In  Railroad  Co.  v.  Mangum,  68  Tex. 
342  (4  S.  W.  Rep.  617),  a  defective  platform  fell.  In  Fel- 
lows V.  Gilhubler,  82  Wis.  639  (52  N.  W.  Rep.  307;  17  L. 
R.  A.  577),  an  unsafe  awning  fell  upon  a  guest.  In  Mc- 
Connell  v.  Lemley,  48  La.  Ann.  1433  (20  So.  Rep.  887;  34 
L.  R.  A.  609),  a  defective  gallery  fell  upon  a  guest.  In 
Johnson  v.  Lumber  Co.,  3  Wash.  St.  722  (29  Pac.  Rep. 
451)  >  defective  machinery  in  a  mill  gave  way." 

A  tenant  cannot  recover  for  personal  injuries  resulting 
from  the  explosion  of  a  defective  apparatus  for  generating 
gas  from  gasoline  where  he  had  knowledge  of  its  condition, 
and,  after  warningjwas  injured  while  making  an  examination 
of  the  pipes  with  a  lighted  lantern.  Mitchell  v.  Stewart, 
187  Pa.  St.  217  (40  Atl.  Rep.  799).  A  dangerous  condition 
in  leased  premises  necessarily  produced  by  a  landlord  when 
making  repairs,  he  being  guilty  of  no  negligence,  does  not 
, render  him  liable  for  injuries  resulting  to  his  tenant  by 
reason  thereof,  where  the  latter  had  full  knowledge  of  the 
condition  of  the  premises  and  assumed  the  risk  in  perform- 
ing the  act  which  resulted  in  his  injury.  Alexander  v. 
Rhodes,  104  Ga.  807  (30  S.  E.  Rep.  968).  A  landlord's 
failure  to  make  repairs  in  accordance  with  a  stipulation  in 
his  lease,  does  not  make  him  liable  for  injuries  resulting  to 
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his  tenant  or  subtenant  from  defects  in  the  premises  of 
which  he  had  no  notice,  Marley  v.  Wheelwright,  172 
Mass.  350  (52  N.  E.  Rep.  1066).  Members  of  a  tenant's 
family  cannot  avail  themselves  of  the  benefit  of  his  land- 
lord's covenant  in  a  lease  to  make  repairs,  so  as  to  render 
him  liable  for  damages  resulting  to  them  on  account  of  his 
non-performance  of  the  covenant.  Clyne  v.  Holmes,  61 
N.  J.  L.  358  (39  Atl.  Rep.  767).  The  principle  in  this  case 
is  supported  by  Wilcox  v.  Hines,  100  Tenn.  524  (45  S.  W, 
Rep.  781;  66  Am.  St.  Rep.  761).  Where  a  workman  em- 
ployed by  a  land  owner  to  repair  a  defective  porch  on  the 
leased  premises  negligently  overlooks  a  defect  which  would 
be  apparent  to  any  carpenter  of  ordinary  skill,  such  land- 
lord is  liable  for  injuries  resulting  to  a  member  of  his 
tenant's  family  on  account  of  such  defect.  Wilcox  v. 
Hines,  100  Tenn.  524  (45  S.  W.  Rep.  781 ;  66  Am.  St.  Rep. 
761)  ;  Wilcox  V.  Hines,  100  Tenn.  538  (46  S.  W.  Rep.  297; 
66  Am.  St.  Rep.  770 ;  41  L.  R.  A.  278). .  In  order  for  a  land- 
owner to  be  held  liable  for  injuries  to  his  tenant's  wife  oc- 
casioned by  a  nail  protruding  from  a  step  in  the  stairway 
such  dangerous  instrument  must  be  shown  to  have  existed 
for  such  length  of  time  as  to  charge  the  landowner  with 
constructive  hotice  of  it.  Idel  v.  Mitchell,  158  N.  Y.  134 
(52  N.  E.  Rep.  740) . 

Sec.  108.  Liability  of  owner  for  injury  to  visitors  or 
servants  of  his  tenant.  Where  a  lessor  making  repairs 
^negligently  leaves  the  premises  in  a  dangerous  condition, 
he  is  liable  for  injuries  resulting  therefrom  to  a  guest  of 
his   lessee.    Barman   v.   Spencer,        Ind.  (49   N.    E. 

Rep.  9;  44  L.  R.  A.  815).  The  court  reviews  authorities 
and  cites  in  support  of  its  holding  the  following:  Montieth 
V.  Finkbeiner,  (Sup)  21  N.  Y.  Supp.  288 ;  Brady  v.  Valentine 
(City  Ct.  Brook.),  21  N.  Y.  Supp.  776;  Peil  v.  Reinhart, 
127  N.  Y.  381  {27  N.  E.  Rep.  1077 ;  12  L.  R.  A.  843) ; 
Looney  v.  McLean,  129  Mass.  33  (37  Am.  Rep.  295)  ;  Lind- 
sey  V.  Leighton,  150  Mass.  285  (22  N.  E.  Rep.  901 ;  15  Am. 
St.  Rep.  199).  A  landlord  who  maintains  outside  steps  and 
platforms  for  the  common  use  of  the  tenants  of  the  dif- 
ferent parts  of  his  building  is  liable  for  injuries  resulting 
from  a  defect  in  such  a  platform  to  one  while  passing  over 
it  on  a  visit  to  one  of  the  tenants.     Coupe  v.  Piatt,  172 
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Mass.  458  (52  N.  E.  Rep.  526;  70  Am.  St.  Rep.  293).  A 
landlord  who  has  let  the  entire  premises  is  not  liable  to  his 
tenant  or  a  subtenant  for  injuries  resulting  from  a  defective 
stairway  used  as  a  common  entrance  for  several  of  the 
tenants.  Marley  v.  Wheelwright,  172  Mass.  350  (52  N.  E. 
Rep,  1066).  A  lessor  is  liable  for  injuries  to  an  employee 
of  his  lessee  resulting  from  a  concealed  defect  in  an  ele- 
vator, of  which  defect  the  lessor  had  knowledge.  Ander- 
son V.  Hayes,  loi  Wis.  538  (yy  N.  W.  Rep.  891 ;  70  Am.  St. 
Rep.  930).  In  an  action  by  one  against  the  owner  of  prop- 
erty for  injuries  received  while  delivering  coal  to  a  tenant 
thereof,  by  the  giving  way  of  a  hoisting  apparatus,  he  may 
give  evidence,  for  the  purpose  of  showing  the  owner's  con- 
trol of  the  apparatus,  that  since  the  accident  he  has  main- 
tained a  new  one  for  the  use  of  the  tenants.  O'Malley  v. 
Twenty-Five  Associates,  170  Mass.  471  (49  N.  E.  Rep. 
641). 

• 

Sec.  109.    Liability  of  owner  for  injuries  to  children. 

An  owner  of  a  city  lot  is  not  liable  for  injury  to  a  child  play- 
ing thereon,  resulting  form  its  climbing  upon  and  falling 
from  a  retaining  wall  seven  and  one-half  feet  high  built  at 
the  rear  of  the  lot.  Kayser  v.  Lindell,  73  Minn.  123(75  N.  W. 
Rep.  1038).  In  New  Jersey  it  is  held  that  a  railroad  com- 
pany which  maintains  a  turntable  upon  its  own  land  is  not 
liable  for  an  injury  to  a  child  who  comes  upon  the  land  and 
receives  an  injury  by  playing  upon  the  turntable  without 
any  invitation  express  or  implied ;  and  an  invitation  to  the 
child  will  not  be  implied  from  the  fact  that  the  turntable, 
obviously  designed  for  another  purpose,  furnishes  a  place 
for  play  which  is  attractive  to  children.  Ludlow,  J.,  dis- 
senting. Turess  v.  New  York  &  S.  W.  R.  Co.,  61  N.  J.  L. 
314  (40  Atl.  Rep.  614) ;  Delaware,  L.  &  W.  R.  Co.  v. 
Reich,  61  N.  J.  L.  635  (40  Atl.  Rep.  682 ;  68  Am.  St.  Rep. 
^2^\  41  L.  R.  a.  831).  a  landlord  is  not  bound  to  fence 
or  otherwise  guard  an  open  excavation  or  pond,  natural  or 
artificial,  on  his  land,  so  as  to  prevent  injury  to  children 
coming  thereon,  without  right  or  invitation,  express  or 
implied,  although  they  are  induced  so  to  do  by  the  alluring 
attractiveness  of  such  excavation  or  pond.  Stendal  v.  Boyd, 
73  Minn.  53  (75  N.  W.  Rep.  735;  72,  Am.  St.  Rep.  597;  42 
L.  R.  A.  288).    The  same  rule  applies  to  a  city  maintain- 
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ing  a  reservoir  of  water  for  public  use.  Ritz  v.  City  of 
Wheeling,  45  W.  Va.  262  (31  S.  W.  Rep.  993;  43  L.  R.  A. 
148).  See  opinion  for  review  of  authorities;  also  Ballards' 
Law  Real  Prop.,  Vol.  V,  §  157.  A  landowner  operating 
dangerous  machinery  on  his  own  premises  is  not  liable  for 
injuries  resulting  therefrom  to  a  trespasser  on  his  land  when 
such  trespass  is  unknown  to  the  owner,  and  where  it  is  not 
induced  by  any  negligence  on  his  part ;  and  the  same  rule 
applies  where  the  trespasser  is  an  intant,  although  at  the 
time  the  trespass  was  committed  he  was  under  the  control 
or  coercion  of  a  parent  or  guardian.  O'Leary  v.  Brooks 
Elev.  Co.,  7  N.  Dak.  554  (75  N.  W.  Rep.  919;  41  L.  R.  A. 
677).  See  opinion  for  elaborate  collation  and  discussion 
of  authorities.  In  Kansas  it  is  held  that  the  maintenance 
oi  dangerous  machinery  on  private  grounds,  unprotected 
from  the  visits  of  trespassing  children,  renders  the  owner 
thereof,  who  has  knowledge  that  children  and  others  are 
accustomed  to  frequent  said  grounds,  and  climb  upon  the 
structures  supporting  said  dangerous  appliances,  liable  in 
damages  to  next  of  kin  of  a  boy  14  years  of  age,  who 
was  caught  in  said  exposed  machinery  and  killed.  Biggs 
v.  Consolidated  Barb-Wire  Co.,  60  Kan.  217  (56  Pac.  Rep. 
4:  44  L.  R.  A.  655). 

Sec.  I  ID.    Fall  of  buildings,  walls  or  advertising  boards. 

Where  two  contiguous  buildings  fall  upon  and  crush  a 
third,  by  reason  of  the  co-existent  and  concurring  negligence 
of  the  respective  owners  thereof  to  keep  their  separate 
walls  in  repair,  the  owner  of  the  injured  building  may 
maintain  a  joint  or  separate  suit  against  the  owners  of  the 
defective  buildings.  Johnson  v.  Chapman,  43  W.  Va.  639 
(28  S.  E.  Rep.  744).  Where  a  party  wall  is  constructed  by 
one  of  two  adjacent  owners  on  the  boundary  line  between 
them  under  an  agreement  that  when  the  other  owner 
makes  use  of  it  he  shall  pay  half  of  its  cost,  until  such  con- 
dition is  complied  with  the  builder  of  the  wall  is  the  owner 
of  the  whole  of  it  and  is  liable  for  any  injury  resulting 
from  its  negligent  maintenance.  Mickel  v.  York,  175  111. 
62  (51  N.  E.  Rep.  848).  Citing,  Gorham  v.  Gross,  125 
Mass.  232  (28  Am.  Rep.  234)  ;  Richardson  v.  Tobey,  121 
Mass.  457  (23  Am.  Rep.  283)  ;  Glover  v.  Mersman,  4  Mo. 
App.  90;  Gettwerth  v.  Hedden,  30  La.  Ann.  30.    A  mere 
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advertiser  who  obtains  permission  from  the  lessee  of  a 
building  to  use  a  sign  board  already  erected  on  the  roof 
thereof  for  displaying  advertisements,  is  not  liable  for  in- 
juries to  third  persons  caused  by  the  fall  of  such  board 
on  account  of  a  high  wind,  although  the  instrument  through 
which  he  claims  his  privilege  is  called  a  lease  of  a  part  of 
the  roof  and  requires  him  to  keep  that  part  in  repair. 
Reynolds  v.  Van  Beuren,  155  N.  Y.  120  (49  N.  E.  Rep.  763; 
42  L.  R.  A.  129).  The  court  say:  "Upon  the  facts  dis- 
closed by  the  record  it  would  seem  to  be  clear  that  the 
plaintiff  is  in  pursuit  of  the  wrong  party.  It  cannot  be 
that  mere  advertisers,  who,  for  a  compensation,  obtain  per- 
mission from  the  owner  or  the  tenant  to  use  a  building,  a 
fence,  a  telegraph  pole,  or  physical  objects  of  like  character 
for  their  business,  can  be  made  liable  for  the  result  of  per- 
sonal injuries  when  such  objects  are  blown  down  by  the 
wind,  and  where  it  is  not  shown  that  the  mere  use  has  any 
connection  with  the  accident  as  the  moving  cause.  A  per- 
son who  places  a  dangerous  object  upon  a  building,  or 
who  maintains  it  there,  having  the  right  or  power  to  change 
or  remove  it,  may  be  liable;  but  there  is  nothing  in  the 
record  to  show  that  these  defendants  were  connected  in 
any  such  way  with  the  cause  of  the  accident.  It  has  be- 
come quite  common  for  advertisers  to  place  cards  in  rail- 
road cars,  sometimes  enclosed  in  frames  and  covered  with 
glass.  In  cities  a  considerable  revenue  is  derived  by  the 
company  from  such  sources.  But  no  one,  it  seems  to  me, 
would  suppose  that,  if  one  of  these  objects  should  fall  and 
injure  a  passenger,  the  advertiser  could  be  held  responsible. 
The  case  at  bar  differs  from  the  cases  I  have  supposed  only 
in  degree,  and  not  upon  the  principle  upon  which  liability 
is  based.  There  are  burdens  and  duties  imposed  upon  the 
owner  of  property  or  buildings  in  a  great  city  for  the  safety 
and  protection  of  his  neighbors  and  the  public,  but  these 
duties  do  not  rest  upon  every  one  who  makes  use  in  some 
remote  way  of  the  property.  They  generally  rest  upon  the 
owner,  and  frequently  upon  the  tenant  or  party  in  posses- 
sion. The  foundation  of  the  duty  is  the  possession  and 
right  to  manage  and  control  the  property.  It  would  be 
manifestly  unjust  to  impose  such  a  duty  upon  parties  who 
have  no  possession  and  no  dominion  over  it." 
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Sec.  III.    Coal  holes  in  dide walks — Defective  elevators. 

The  right  of  an  abutting  owiiek  to  have  openings  in  the 
sidewalk  to  use  in  connection  with  his  property,  does  not 
authorize  him  to  leave  them  open  and  4>nguarded  when  not 
in  use,  without  proper  protection  and'  v/arning  to  persons 
using  the  sidewalk.  Louth  v.  Thompson,  i  Penn.  (Del) 
149  (39  Atl.  Rep.  1 100).  Citing,  Jennings  v.  Van  Schaick, 
lois  N.  Y.  533  (15  N.  E.  Rep.  426;  2  Am.  St.  Rep..  459)  ; 
McGuire  v.  Spence,  91  N.  Y.  305  (43  Am.  Rep.  668).  .Such 
an  owner  is  liable  for  an  injury  resulting  to  a  passerby. bii 
account  of  the  cover  of  the  hole  being  insecurely  fastened, 
Gaston  v.  Bailey,        Ind.  App.  (53  N.  E.  Rep.  1021); 

and  he  is  not  relieved  from  his  duty  to  keep  in  a  safe  and 
proper  condition  a  grate  over  a  coal  hole  in  the  sidewalk 
in  front  of  his  premises  by  a  lease  of  a  part  of  such  premises, 
although  the  lessee  of  such  portion,  by  implication,  has  the 
exclusive  right  to  use  such  structure.  Trustee  of  Village 
of  Canandaigua  v.  Foster,  156  N.  Y.  354  (50  N.  E.  Rep.  971 ; 
41  L.  R.  A.  554;  66  Am.  St.  Rep.  575).  The  owner  of 
premises  in  possession  of  a  tenant  is  not  liable  for  injuries 
resulting  to  a  stranger  on  account  of  the  tenant's  failure  to 
fasten  a  cover  of  a  coal  hole,  which  was  in  good  condition. 
Frischberg  v.  Hurter,  173  Mass.  22  (52  N.  E.  Rep.  1086). 
A  lessee  of  premises  was  held  not  liable  for  injuries  received 
by  a  passerby,  who  was  unacquainted  with  the  use  of  coal 
holes,  stepping  into  a  coal  hole  located  near  the  edge  of  the 
sidewalk,  while  it  was  being  used  by  two  employees  of  a 
coal  dealer  placing  coal  under  the  lessee's  house  in  such  a 
manner  as  clearly  to  indicate  the  use  of  some  sort  of  an 
excavation.  Lorenzo  v.  Wirth,  170  Mass.  596  (49  N.  E. 
Rep.  loio;  40  L.  R.  A.  347). 

The  proprietor  of  an  office  building  is  bound  to  see  that 
elevators  therein,  provided  for  the  access  to  or  exits  from 
its  several  floors  and  rooms,  are  properly  and  safely  con- 
structed and  operated  with  the  highest  degree  of  skill  and 
care  commensurate  with  or  proportionate  to  the  possibility 
of  injury  to  passengers.  Oberndorfer  v.  Pabst,  100  Wis. 
505  (76  N.  W.  Rep.  338).  One  who  holds  a  trust  deed  on 
property  which  he  has  sold,  to  secure  the  price  thereof  to 
him,  has  no  such  estate  therein  or  power  to  appoint  an 
agent  to  manage  the  property  as  will  render  him  liable  for 
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the  negligence  of  a  servant  .operating  an  elevator  therein. 
Collier  v.  Struby,  99  Tent>..  "2^^.  (47  S.  W.  Rep.  90). 


*  • 


Sec.  112.  Liab^litjr  of  municipalities — Recovery  of 
indemnity  from  •^hutting  owners.  A  municipality  is  not 
liable  for  injuries  resulting  from  a  boulder  placed  near  the 
edgeof  a§fass't)lot  at  the  side  of  the  street  to  protect  shade 
trees,  "^tC^e  there  was  a  level  grade  of  the  street  of  sufficient 
widtJi  \6  accommodate  persons  traveling  the  same.  Dough- 
'(dr{y/*v.  Trustees  of  Horseheads,  159  N.  -Y.  154  (53  N.  E. 
'?l^p.  799).  Where  a  city  is  required  by  a  statute  (Ohio 
Rev.  Stat.,  §  2640)  to  keep  sidewalks  in  repair,  the  fact  that 
it  has  power  to  compel  the  construction  of  a  sidewalk  in 
front  of  an  abutting  owner's  property  does  not  authorize 
the  recovery  from  him  of  indemnity  on  account  of  a  judg- 
ment recovered  against  it  for  injuries  occasioned  by  such 
owner's  negligent  construction  of  the  walk.  Wilhelm  v. 
City  of  Defiance,  58  O.  St.  56  (50  N.  E.  Rep.  18;  65  Am. 
St.  Rep.  745;  40  L.  R.  A.  294).  Citing,  City  of  Keokuk, 
V.  Independent  Dist.  of  Keokuk,  53  la.  352  (5  N.  W.  Rep. 
503)  ;  Flynn  v.  Canton  Co.,  40  Md.  312  (17  Am.  Rep.  603)  ; 
City  of  Hartford  v.  Talcott,  48  Conn.  525 ;  City  of  St.  Louis 
V.  Connecticut  Mut.  Life  Ins.  Co.,  107  Mo.  92  (17  S.  W.  Rep. 

637). 

Sec.  113.  Miscellaneous  notes.  A  subcontractor  erect- 
ing a  stairway  upon  premises  is  not  liable  for  injuries 
resulting  to  a  licensee  attempting  to  use  the  stairway  in  an 
incompleted  condition.  Blackstone  v.  Chelmsford  Foundry 
Co.,  170  Mass.  321  (49  N.  E.  Rep.  635).  For  discussion  of 
liability  of  one  storing  explosives,  for  damages  resultmg 
from  an  explosion,  see  Cameron  v.  Kenyon-Connell  Com- 
mercial Co.,  22  Mont.  312  (56  Pac.  Rep.  358;  44  L.  R.  A. 
508;  74  Am.  St.  Rep.  602). 
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Sec.  114.    As  to  what  constitutes — General  principles. 

In  order  to  constitute  a  dedication  of  lands  to  public  uses  an 
intention  on  the  part  of  the  owner  to  abandon  the  use  of  the 
land  to  the  public  must  be  shown  by  proof  of  unequivocal 
and  unambiguous  words  or  acts  of  such  owner.  The  words 
or  acts  of  the  owner  must  clearly  indicate  an  intention  to 
dedicate  the  land  to  the  use  of  the  public  and  there  must 
be  an  acceptance  by  the  public  of  such  dedication.  Swift 
V.  Town  of  Lithonia,  loi  Ga.  706  (29  S.  E.  Rep.  12)  ;  Baker 
V.  Squier,  143  Mo.  92  (44  S.  W.  Rep.  792).  When  the  acts 
and  conduct  of  a  land  owner  are  such  as  fairly  and  naturally 
lead  to  the  conclusion  that  he  intended  to  dedicate  land  to 
the  public  use,  and  others  have  in  good  faith  acted  upon 
such  acts  and  conduct,  the  fact  that  the  land  owner  may 
have  had  a  different  intention  from  the  one  manifested  is 
of  no  consequence,  as  such  secret  intention  cannot  prevail 
against  such  acts  and  conduct  upon  which  the  public  have 
relied.  Evansville  &  T.  H.  R.  Co.  v.  State,  149  Ind.  276  (49 
N.  E.  Rep.  2).  A  street  established  by  dedication  is  subject 
to  the  same  servitudes  as  any  other  street.  Smith  v.  City 
of  Goldsboro,  121  N.  C.  350  (28  S.  E.  Rep.  479). 

Sec.  115.  As  to  what  constitutes — Particular  cases. 
Planking  and  grading  a  strip  across  its  right  of  way  by  a 
railroad  company  so  as  to  connect  the  ends  of  a  graded 
street  established  by  a  municipality,  followed  by  a  use 
thereof  by  the  public  for  several  years  constitutes  an  irrev- 
ocable dedication  of  such  strip  as  a  part  of  a  public  street. 
Evansville  &  T.  H.  R.  Co.  v.  State,  149  Ind.  276  (49  N.  E. 
Rep.  2).  A  presumption  of  an  intention  to  dedicate  may 
arise  from  a  railroad  company  permitting  the  public  to  use 
a  part  of  its  right  of  way  as  a  street  for  more  than  30  years, 
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during  which  time  the  municipality  graded,  drained  and 
kept  the  same  in  repair  as  it  aid  its  other  streets.  Pitts- 
burg, C.  C.  &  St.  L.  Ry.  Co.  v.  Town  of  Crown  Point,  150 
Ind.  536  (50  N.  E.  Rep.  741).  For  particular  case  held  to 
establish  a  dedication  of  the  property  of  a  railroad  company 
by  its  acquiesence  in  the  use  of  it  by  the  public,  see  Minne- 
apolis &  St.  L.  R.  Co.  V.  Town  of  Britt,  105  la.  198  (74  N. 
W.  Rep.  933).  The  fact  that  a  county  when  erecting  a 
public  building  on  its  lot,  left  bare  four  feet  on  the  front  of 
the  lot  next  to  the  street  which  was  paved  as  other  parts 
of  the  sidewalk,  does  not  of  itself  establish  a  dedication. 
Baker  v.  Squier,  143  Mo.  92  (44  S.  W.  Rep.  792).  Particular 
facts  held  sufficient  to  establish  the  dedication  of  land  as 
a  public  park.  Bates  v.  City  of  Beloit,  103  Wis.  90  (78  N. 
W.  Rep.  1 102).  Particular  evidence  held  insufficient  to 
show  dedication  of  land  as  a  public  street.  Village  of  Ben- 
son V.  St.  Paul,  M.  &  M.  Ry.  Co.,  73  Minn.  481  (76  N.  W. 
Rep.  261)  ;  Exterkamp  v.  Covington  Harbor  Co.,  Ky. 
(47  S.  W.  Rep.  1086;  20  Ky.  Law  Rep.  966). 

Sec.  116.    As  to  what  constitutes. — Maps  and  plats. 

A  sale  of  lands  by  reference  to  a  plat  on  which  certain  por- 
tions are  designated  as  streets,  alleys  or  public  grounds, 
amounts  to  a  dedication  of  such  portions  to  the  designated 
purposes ;  and  purchasers  of  abutting  lots  acquire  all  ease- 
ments necessary  to  the  enjoyment  thereof  as  such.  Mc- 
Donald V.  Stark,  176  111.  456  (52  N.  E.  Rep.  37)  ;  Smith  v. 
City  of  Goldsboro,  121  N.  C.  350  (28  S.  E.  Rep.  479)  ;  Daven- 
port V.  Buffington,  i  Ind.  Ter.  424  (45  S.  W.  Rep.  128). 
This  rule  applies  although  the  plat  with  reference  to  which 
the  sales  are  made  is  invalid  on  account  of  defects  in  its 
execution.  Rusk  v.  Berlin,  173  111.  634  (50  N.  E.  Rep.  1071)  ; 
Clark  V.  McCormick,  174  111.  164  (51  N.  E.  Rep.  215).  The 
right  of  such  a  purchaser  to  restrain  the  vendor  from  after- 
wards closing  the  street  rests  upon  estoppel  and  does  not 
extend  to  a  third  person  who  has  acquired  no  rights  therein. 
City  of  Norfolk  v.  Nottingham,  96  Va.  34  (30  S.  E.  Rep. 
444).  A  grantor  cannot  defeat  a  dedication  which  would 
otherwise  arise  in  this  manner  by  a  reservation  in  his  con- 
veyances of  any  damages  that  may  be  recoverable  against 
the  municipality  in  case  the  bed  of  such  streets  and  alleys 
should  be  thereafter  condemned  for  public  use,  as  such 
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reservation  is  void  as  being  repugnant  to  his  grant.  Riddle 
V.  Town  of  Charleston,  43  W.  Va.  796  (28  S.  E.  Rep.  831). 
The  Cherokee  Indian  Nation  may,  by  a  plat  of  a  town,  dedi- 
cate lands  to  the  public  to  be  used  as  parks  and  streets. 
Davenport  v.  Buffington,  i  Ind.  Ter.  424  (45  S.  W.  Rep. 
128).  Receivers  authorized  to  plat  and  sell  real  estate  as 
city  lots,  may  establish  a  street  by  dedication  by  their  so 
doing.  Broumel  v.  White,  87  Md.  521  (39  Atl.  Rep.  1047). 
An  act  incorporating  a  town  does  not  effect  a  dedication  by 
merely  referring  to  certain  streets  on  the  map  of  the  town 
in  describing  its  boundaries.  City  of  Eureka  v.  McKay  & 
Co.,  123  Cal.  666  (56  Pac.  Rep.  439).  Leaving  a  vacant 
piece  of  land  on  a  plat  at  the  end  of  a  street  for  the  pur- 
pose of  extending  the  street  when  other  additions  are  laid 
out,  may  constitute  a  dedication.  McHugh  v.  Town  of 
Minocqua,  102  Wis.  291  (78  N.  W.  Rep.  478).  The  use 
by  the  public  for  more  than  40  years  of  a  street  marked  on 
a  plat,  though  unnamed,  constitutes  a  dedication  to  the 
public  for  public  use,  although  the  statute  (Wis.  Rev.  Stat. 
1849,  ch.  41,  §  i)  under  which  the  plat  was  executed  required 
it  to  "particularly  describe  and  set  forth  all  the  streets, 
*  *  *  giving  the  names,  widths,  courses,  boundaries 
and  extent  of  all  such  streets."  Brown  v.  City  of  Baraboo, 
98  Wis.  273  (74  N.  W.  Rep.  223).  Where  the  owners  of  lots 
along  a  strip  of  land  of  a  specified  width  designated  as  a 
street  on  a  recorded  plat,  recognize  such  street  by  the  erec- 
tion of  houses  and  the  building  of  sidewalks  in  reference 
thereto,  and  represent  it  to  exist  to  others  whom  they 
induce  to  take  a  mortgage  on  the  lots  as  security  for  a  lien, 
such  facts  will  be  held  sufficient  to  uphold  a  judicial  finding 
of  the  dedication  of  the  street.  McCague  v.  Miller,  55  Neb. 
762  (76  N.  W.  Rep.  422).  In  order  for  a  dedication  of  a 
street  to  be  implied  from  a  conveyance  of  adjoining  land  re- 
ferring to  it  as  a  boundary,  such  street  must  be  designated 
on  a  plat  made  or  adopted  by  the  grantor  himself  as  passing 
over  his  land ;  and  there  must  be  a  retention  by  the  owner, 
ac  the  time  of  the  conveyance,  of  the  fee  in  the  bed  of  the 
street.  City  of  Baltimore  v.  Northern  Cent.  Ry.  Co.,  88 
Md.  427  (41  Atl.  Rep.  911).  A  deed  to  a  portion  off  the  side 
cf  a  lot  describing  the  portion  conveyed  by  metes  and 
bounds,  does  not  establish  a  dedication  of  the  remainder 
as  a  public  alley  by  designating  one  of  the  end  lines  termin- 
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ating  next*  to  such  remainder  as  running  "to  a  public  alley/' 
no  alley  being  marked  on  the  plat  and  there  being  nothing 
in  any  of  the  muniments  of  title  from  which  an  accurate 
description  of  the  lands  dedicated  can  be  made.  City  of 
Carlinville  v.  Castle,  177  111.  105  (52  N.  E.  Rep.  383;  69  Am. 
St.  Rep.  212).  Where  the  devisees  of  a  testator  recognize 
a  plat  of  lots  made  by  him  on  which  certain  portions  are 
designated  a§  streets,  by  partitioning  the  lands  among  them- 
selves and  subsequently  conveying  the  lots  to  others,  a 
grantee  of  a  lot  bordering  on  a  strip  designated  as  a  street 
takes  title  to  the  middle  of  such  strip,  although  the  testator 
did  not  intend  to  dedicate  it  as  a  street  unless  the  owner 
of  the  other  side  should  give  an  equal  number  of  feet  to 
complete  the  street.     Bright  v.  Palmer,        Ky.  (47  S. 

W.  Rep.  590;  20  Ky.  Law  Rep.  771).  Where  land  is  sur- 
veyed and  platted  into  an  addition  to  a  city  under  Neb. 
Comp.  Stat.  1897,  Art.  i,  p.  14,  the  fee  simple  title  to  the 
streets  and  alleys  of  such  addition  thereby  vests  in  the  pub- 
lic. Jaynes  v.  Omaha  St.  Ry.  Co.,  53  Neb.  631  (74  N.  W. 
Rep.  67;  39  L.  R.  A.  751).  Particular  cases  in  which  a 
dedication  was  held  to  have  been  established  by  a  convey- 
ance of  lots  with  reference  to  a  street.  City  of  Mason  City 
V.  Day,        la.  (78  N.  W.  Rep.  198).     For  particular 

fact  cases  in  which  the  dedication  of  a  street  marked  on  a 
plat  is  held  not  to  be  established,  see  City  of  Eureka  v. 
McKay  &  Co.,  123  Cal.  666  (56  Pac.  Rep.  439)  ;  Mayor  of 
Morristown  v.  Cain,        Tenn.  (44  S.  W.  Rep.  471). 

la.  Code,  1873,  §§  559-561,  construed  and  applied — particular 
plat  held  insufficient  to  constitute  a  statutory  dedication 
of  the  streets  marked  thereon.  Minneapolis  &  St.  L.  R.  Co. 
V.  Town  of  Britt,  105  la.  198  (74  N.  W.  Rep.  933).  For 
particular  evidence  held  insufficient  to  reverse  a  finding  of 
"no  dedication"  by  the  filing  of  a  plat  and  conveyance  in 
reference  thereto,  see  City  of  Sacramento  v.  Clunie,  120  Cal* 
29  (52  Pac.  Rep.  44). 

Sec  117.  Acceptance  of  dedication — Necessity — What 
constitutes.  An  acceptance  by  the  public  authorities  is 
necessary  to  the  creation  of  a  public  way  by  dedication. 
Slater  v.  Gunn,  170  Mass.  509  (49  N.  E.  Rep.  1017;  41  L, 
R.  A.  268)  ;  Uptagrafft  v.  Smith,  106  la.  385  (76  N.  W.  Rep. 
733).     In  Kentucky  acceptance  by  the  municipal  authori- 
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ties  is  not  necessary  in  order  to  complete  a  dedication  made 
by  a  sale  of  lots  with  reference  to  a  recorded  plat  on  which 
streets  and  alleys  are  marked.  Hoskins  v.  J.  B.  Wathen 
Bro.  Co.,        Ky.  (47  S.  W.  Rep.  595 ;  20  Ky.  Law  Rep. 

814).  A  municipal  corporation  is  not  liable  for  injuries 
resulting  from  the  maintenance  of  a  dangerous  structure  in 
a  dedicated  street  until  it  has  accepted  the  dedication.  Coch- 
ran V.  Town  of  Shepherdsville,  Ky.  (43  S.  W.  Rep.  250; 
19  Ky.  Law  Rep.  1192).  The  acceptance  by  a  municipality 
of  a  street  marked  on  a  plat  as  of  a  certain  width  extends 
to  the  full  width,  although  such  street  is  worked  and  im- 
proved for  only  a  part  thereof.  McDonald  v.  Stark,  176 
111.  456  (52  N.  E.  Rep.  37).  To  the  same  effect  is  the  case 
of  City  of  Sullivan  v.  Tichenor,  179  111.  97  (53  N.  E.  Rep. 
561).  Recognition  of  a  plan  of  an  addition  to  a  town 
(dedicated  thereto  by  the  owners  of  the  land)  by  the  authori- 
ties of  such  town,  by, an  ordinance  adopted  and  published, 
naming  the  streets  and  alleys,  and  opening  and  using  a 
part  of  such  streets  and  alleys,  is  an  acceptance  thereof. 
Jarvis  v.  Town  of  Grafton,  44  W.  Va.  453  (30  S.  E.  Rep. 
178).  Merely  extending  the  limits  of  a  town  so  as  to 
include  land  dedicated  as  a  street,  does  not  establish  an 
implied  acceptance.  Cochran  v.  Town  of  Shepherdsville, 
Ky.  (43  S.  W.  Rep.  250;  19  Ky.  Law  Rep.  1192). 

Sec  118.    Revocation  or  abandonment  of  dedication. 

Dedication  of  land  to  the  use  of  the  public  whether  express 
or  implied  may  be  revoked  before  it  has  been  formally 
accepted  by  competent  authority,  or  others  have  been  in- 
duced upon  the  faith  of  it  so  to  act  as  to  render  its  revoca- 
tion unjust.  City  of  Norfolk  v.  Nottingham,  96  Va.  34  (30 
S.  E.  Rep.  444).  A  conveyance  of  dedicated  land  by  the 
dedicator  before  the  acceptance  of  the  dedication  by  the 
public  constitutes  a  revocation  of  such  dedication.  Minne- 
apolis &  St.  L.  R.  Co.  V.  Town  of  Britt,  105  la.  198  (74  N. 
W.  Rep.  933).  Where  land  conveyed  to  a  city  on  con- 
dition that  it  should  revert  to  the  grantor  if  used  other  than 
for  a  park. or  street  was  afterward  formally  dedicated  as 
a  park,  a  railroad  company  purchasing  the  grantor's  right 
of  reversion  acquired  no  rights  against  the  public  by  the 
city  revoking  the  dedication  and  granting  it  a  right  of  way 
over  the  land.    Douglass  v.  City  Council,  118  Ala.  599  (24 
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So.  Rep.  745 ;  43  L.  R.  A.  376).  An  abandonment  and  non- 
user  of  lands  for  highway  purposes  by  a  municipality  for 
the  prescriptive  period  will  extinguish  the  public  easement 
therein.  City  of  Carlinville  v.  Castle,  177  111.  105  (52  N.  E. 
Rep.  383 ;  69  Am.  St.  Rep.  212).  Applying  How.  Ann.  Mich. 
Stat.,  §  1478  providing  that  when  a  street  or  alley  is  vacated 
"the  same  shall  be  attached  to  the  lots  or  ground  bordering 
on  such  street  or  alley,  and  the  title  thereto  shall  vest  in 
the  person  or  persons  owning  the  property  on  each  side 
thereof  to  the  center  of  such  street  or  alley,"  it  is  held  that 
upon  the  abandonment  of  an  alley  dedicated  to  the  public 
by  a  plat  reserving  to  the  platters,  their  heirs  or  assigns, 
the  reversion,  whenever  the  streets  and  alleys  thereon  were 
discontinued  by  law,  the  fee  of  such  alley  passes  to  the 
owners  of  the  abutting  lots.  Scudder  v.  City  of  Detroit, 
117  Mich,  yy  (75  N.  W.  Rep.  286).  When  a  dedication  is 
presumed  from  an  implied  covenant  in  a  deed  which  arises 
from  a  call  for  a  street  as  a  boundary  line,  such  dedication 
will  be  defeated  if  the  covenant  is  rescinded  before  the 
street  is  opened  or  used  by  the  public.  Story  v.  Ulman, 
88  Md.  244  (41  Atl.  Rep.  120).  Particular  evidence  held  to 
show  an  abandonment  by  a  municipal  corporation  of  all 
its  rights  in  a  platted  street.  Hewes  v.  Village  of  Crete, 
175  111.  348  (51  N.  E.  Rep.  696).  la.  Code  1873,  §§  S62- 
567  construed  and  applied — ^vacation  of  dedicated  street  by 
filing  new  plat.  Uptagrafft  v.  Smith,  106  la.  385  (76  N. 
W.  Rep.  733). 

Sec.  119.  Abandonment  of  lands  dedicated  as  a  public 
park — Injunction  against.  Property  donated  to  a  city  for 
a  public  park,  upon  abandonment  of  the  use  by  the  city, 
reverts  to  the  original  donors.  Rowzee  v.  Pierce,  75  Miss. 
846  (23  So.  Rep.  307;  65  Am.  St.  Rep.  625;  40  L.  R.  A. 
402).  Where  land  is  dedicated  to  a  town  "for  use  only  as  a 
public,  ornamental  park,"  injunction  will  lie  against  the 
erection  of  a  school  house  thereon  at  the  instance  either  of 
the  donors  or  the  residents  of  the  town,  or  they  may  join  in 
an  action.  Rowzee  v.  Pierce,  75  Miss.  846  (23  So.  Rep. 
307;  65  Am.  St.  Rep.  625 ;  40  L.  R.  A.  402).  A  nonabutting 
but  adjacent  property  owner  who  has  an  unobstructed  view 
from  his  buildings  of  a  public  park  established  by  dedication 
may  enjoin  a  diversion  and  abandonment  of  it  by  a  city. 
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Douglass  V.  City  Council,  1 18  Ala.  599  (24  So.  Rep.  745 ;  43 
L.  R.  A.  376).  The  court  say:  "When  a  dedication  of 
land  for  a  public  park  is  made  by  or  to  a  town  or  city,  it 
inures  to  the  benefit  of  all  who  are  at  the  time,  or  may 
afterwards'  become  citizens  of  the  municipality,  which  holds 
in  trust  for  the  benefit  of  the  public,  with  no  power  to  con- 
vey or  divert  it  to  other  uses.  This  right  belongs  equally 
not  only  to  lot  holders  of  the  corporation,  but  to  all  the 
inhabitants,  in  the  future  as  well  as  at  present,  according 
to  their  various  necessities  or  conveniences.  Mayor,  etc. 
V.  Franklin,  12  Ga.  239;  Alves  v.  Town  of  Henderson,  16 
B.  Mon.  131,  169;  Campbell  Co.  Ct.  v.  Town  of  Newport, 
12  B.  Mon.  541 ;  Pomeroy  v.  Mills,  3  Vt.  279  (23  Am.  St. 
Dec.  207)  ;  Com.  v.  Rush,  14  Pa.  St.  186 ;  Carter  v.  City  of 
Portland,  4  Or.  346;  City  of  Alton  v.  Illinois  Trans.  Co.,  12 
111-  38  (52  Am.  Dec.  479) ;  City  of  Quincy  v.  Jones,  76  111. 
231 ;  Railway  Co.  v.  Rand,  83  Ala.  294  (3  So.  Rep.  686)  ;  2 
Beach,  Inj.  §  1279,  and  authorities  cited  in  note  i."  An 
abandonment  or  diversion  by  municipal  authorities  of  lands 
dedicated  as  a  public  park  may  be  enjoined  by  any  resident 
taxpayer  whose  individual  rights  will  be  injured  thereby, 
either  as  to  his  person  or  property.  Davenport  v.  BuflSing- 
ton,  I  Ind.  Ten  424  (45  S.  W.  Rep.  128). 
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Sec.  120.    As  to  what  constitutes  a  valid  conveyance 

An  unsigned  deed,  though  acknowledged  by  the  grantor,  is 
not  valid.     Helton  v.  Asher,         Ky.  (46  S.  W.  Rep. 

22;  20  Ky.  Law  Rep.  953).  A  deed  duly  delivered  becomes 
operative  between  the  parties  without  recording.  Brown 
v.  Hartman,  57  Neb.  341  (yy  N.  W.  Rep.  776).  A  deed 
signed  on  Sunday  but  delivered  on  a  secular  day  to  a  grantee 
not  cognizant  of  the  fact  that  it  was  signed  on  Sunday  will 
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be  held  binding  on  the  grantor.  Duggan  v.  Champlin,  75 
Miss.  441  (23  So.  Rep.  179).  A  deed  will  be  presumed  to 
have  been  executed  on  the  day  it  bears  date,  and  this  pre- 
sumption is  not  overcome  by  the  fact  that  the  certificate 
authenticating  the  official  character  of  the  notary  taking  the 
acknowledgment,  bore  a  later  date.  McFarlane  v.  Louden, 
99  Wis.  620  (75  N.  W.  Rep.  394;  67  Am.  St.  Rep.  883). 
Particular  evidence  held  sufficient  to  show  a  deed  to  be  a 
forgery,  Lindsey  v.  Palmer,  58  Neb.  168  (78  N.  W.  Rep. 
371) ;  DuPont  v,  DuBos,  52  S.  C.  244  (29  S.  E.  Rep.  665) ; 
particular  evidence  held  insufficient,  Davis  v.  Bowman, 
Tenn.  (46  S.  W.  Rep.  1039).     N.  Y.  Laws  1809,  ch. 

44;  1817,  ch.  137,  construed  and  applied — validity  of  a  con- 
veyance to  a  slave.  Arents  v.  Long  Island  R.  Co.,  156  N. 
Y.  I  (50  N.  E.  Rep.  422). 

Sec.  121.  Deeds  and  wills  distinguished.  An  instru- 
ment in  the  form  of  an  ordinary  warranty  deed  except  a 
recital  that  "this  deed  is  to  take  effect  and  be  in  full  force 
on  and  after  the  death  of  this  grantor,"  constitutes  a  deed, 
and  not  a  testamentary  disposition  of  the  land.  Kelley  v. 
Shimer,  152  Ind.  290  (53  N.  E.  Rep.  233).  To  the  same 
effect  is  the  case  of  Lauck  v:  Logan,  45  W.  Va.  251  (31  S. 
E.  Rep.  986).  Both  cases  exhaustively  discuss  the  question, 
and  in  the  first  case  the  court  say:  "The  cases  decided  in 
this  court  hold  that  recitals  in  deeds  substantially  the  same 
as  those  in  this  case  did  not  render  such  instruments  testa- 
mentary in  character,  but  that  they  conveyed  an  estate  in 
fee  simple  when  the  instruments  were  executed,  and  that 
the  only  effect  of  such  recitals  was  to  reserve  a  life  estate  to 
the  grantor,  and  thus  postpone  the  possession  of  the  grantee 
until  after  the  death  of  the  grantor.  Gates  v.  Gates,  135 
Ind.  272,  275,  276  (34  N.  E.  Rep.  957)  ;  Wilson  v.  Garrico, 
140  Ind.  533  (40  N.  E.  Rep.  50;  49  Am.  St.  Rep.  213,  and 
note,  pp.  219-221)  ;  Owen  v.  Williams,  114  Ind.  179  (15  N. 
E.  Rep.  678)  ;  Spencer  v.  Robbins,  106  Ind.  580  (5  N.  E. 
Rep.  726).  The  same  rule  is  declared  in  the  following  cases : 
White  V.  Hopkins,  80  Ga.  154  (4  S.  E.  Rep.  863) ;  Seals  v. 
Pierce,  83  Ga.  787  (10  S.  E.  Rep.  589;  20  Am.  St.  Rep.  344)  ; 
Johnson  v.  Hines,  31  Ga.  720;  Bunch  v.  Nicks,  50  Ark.  367 
(7  S.  W.  Rep.  563)  ;  Shackleton  v.  Sebree,  86  111.  616;  Wall 
y.  Wall,  30  Miss.  91  (64  Am.  Dec.  147)  ;  Wyman  v.  Brown, 
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SO  Me.  139;  Abbott  v.  Holway,  72  Me.  298;  Chancellor  v. 
Windham,  I  Rich.  Law,  161  (42  Am.  Dec.  411)  ;  Phillips  v. 
Lumber  Co.,  94  Ky.  445  (22  S.  W.  Rep.  652 ;  42  Am.  St.  Rep. 
367,  and  note  p.  370)  ;  Reynolds  v.  Towell,  Ky. 
(11  S.  W.  Rep.  202)  ;  Devi.  Deeds,  §  855b;  Jones,  Real  Prop. 
§§  526,  527."  In  the  case  of  Pinkham  v.  Pinkham,  55  Neb. 
729  (76  N.  W.  Rep.  411),  the  supreme  court  of  Nebraska 
in  discussing  the  distinction  between  a  deed  and  a  will 
say :  **A  deed  must  pass  a  present  interest  in  the  property, 
even  though  the  right  of  possession  and  enjoyment  may  not 
accrue  until  some  future  period.  A  will  passes  no  title  until 
after  the  testator's  death,  and  this  marks  the  essential  differ- 
ence between  a  deed  and  a  will.  The  great  weight  of 
authority  sustains  the  proposition  that  an  instrument, 
in  the  form  of  a  deed,  which  takes  effect  and  becomes 
operative  alone  upon  the  death  of  the  maker,  is  testament- 
ary in  character,  and  is  not  a  deed.  Devi.  Deeds,  §  309; 
Habergham  v.  Vincent,  2  Ves.  Jr.  204;  Bigley  v.  Souvey, 
45  Mich.  370  (8  N.  W.  Rep.  98)  ;  Singleton  v.  Bremar,  4 
McCord  12  (17  Am.  Dec.  699)  ;  Conrad  v.  Bell,  59  Minn. 
498  (61  N.  W.  Rep.  673) ;  Blackman  v.  Preston,  123  111.  381 
(15  N.  E.  Rep.  42) ;  Donald  v.  Nesbitt,  89  Ga.  290  (15  S.  E. 
Rep.  367)  ;  White  v.  Hopkins,  80  Ga.  154  (4  S.  E.  Rep.  863)  ; 
Sperber  v.  Balster,  66  Ga.  317;  Hazelton  v.  Reed,  46  Kan. 
73  (26  Pac.  Rep.  450 ;  26  Am.  St.  Rep.  86)  ;  Nichols  v. 
Emery,  109  Cal.  323  (41  Pac.  Rep.  1089;  50  Am.  St.  Rep. 
43)  ;  Hannig  v.  Hannig,        Tex.  Civ.  App.  (24  S.  W, 

Rep.  695)  ;  Leaver  v.  Gauss,  62  la.  314  (17  N.  W.  Rep.  522)  ; 
Turner  v.  Scott,  51  Pa.  St.  126."  Particular  instruments 
held  to  be  a  deed  and  not  a  will.  Guthrie  v.  Guthrie,  105 
Ga.  86  (31  S.  E.  Rep.  40)  ;  Ward  v.  Ward,  Ky. 

(48  S.  W.  Rep.  41 1 ;  20  Ky.  Law  Rep.  986)  ;  Bowler  v.  Bow 
ler,  176  111.  541  (52  N.  E.  Rep,  437). 

Sec.  122.  Exchange  of  lands — Requisites  of  deed.  Mu- 
tual conveyances  of  lands  between  two  parties  which  do 
not  use  the  word  "exchange,"  but  one  of  which  shows  that 
it  is  made  in  consideration  of  land  conveyed  to  the  grantor 
by  the  grantee  and  $25  in  money,  do  no  constitute  a  com- 
mon-law exchange  of  lands.  Windsor  v.  Collinson,  32  Or. 
297  (52  Pac.  Rep.  26).  The  court  say:  "An  exchange  is 
defined  to  be  a  mutual  grant  of  eaual  interests,  or  rather 
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estates  of  like  denomination,  in  lands  and  tenements,  the  one 
in  consideration  of  the  other.  The  word  'exchange'  in  this 
connection  is  a  technical  term,  used  to  denote  a  particular 
method  of  transferring  property,  with  certain  conditions 
and  warranty  in  law  incident  and  annexed  to  it.  But  it  is 
absolutely  essential  to  this  mode  of  conveyance  that  the 
estates  exchanged  be  equal  in  interest,  and  be  given  the  one 
for  the  other,  and  that  the  transfer  be  made  by  the  use  of 
the  word  'exchange.'  No  other  word  is  regarded  as  equiv- 
alent thereto,  nor  does  an  averment  that  it  was  an  exchange 
avail.  Shep.  Touch.  290;  2  Bl.  Comm.  *223;  Jac.  Law 
Diet.  'Exchange.'  In  Shep.  Touch.  294,  it  is  said :  'The  word 
"eschange"  or  "exchange"  must  be  had  and  used  between  the 
parties  in  the  making  of  the  exchange ;  as,  if  I  g^ant  to  you 
Whiteacre,  to  have  and  to  hold  to  you  and  your  heirs  in 
exchange  for  Blackacre,  and  in  consideration  hereof  you 
grant  to  me  and  my  heirs  Blackacre  in  exchange  for  White- 
acre  :  for  this  word  is  so  individually  requisite,  as  it  cannot 
be  supplied  by  any  other  word ;  neither  will  any  averment 
that  it  was  in  exchange  help  in  this  case.  And  therefore 
if  A.  by  deed  intended  to  g^ve  to  B.  an  acre  of  land  in  fee 
simple,  or  for  life,  for  the  acre  of  B.,  and  by  the  same  deed 
B.  doth  g^ve  to  A.  another  acre  of  land  in  the  same  manner, 
this  cannot  inure  as  an  exchange ;  and  therefore  if  there  was 
no  livery  of  seisin,  so  as  it  may  take  effect  by  way  of  grant, 
ii-  is  utterly  void.'  It  is  clear  from  these  definitions  of  an 
'exchange'  that  the  transaction  between  the  plaintiflF  and 
defendants  possessed  none  of  the  essential  requisites  of 
such  a  transfer.  It  was  not  an  exchange  of  land  for  land, 
for  an  additional  consideration  of  $25  was  paid  by  the 
defendants  to  the  plaintiff,  and  this  was  sufficient  to  render 
it  inoperative  as  a  common-law  exchange.  Wilcox  v.  Rand- 
all, 7  Barb.  633;  Long  v.  Fuller,  21  Wis.  122;  and,  besides, 
the  conveyances  were  by  separate  instruments,  in  the  ordi- 
nary form,  and  the  word  'exchange'  is  not  used  in  either  of 
them.  This  is  likewise  fatal  to  the  plaintiff's  contention. 
Cass  V.  Thompson,  i  N.  H.  65." 

Sec.  123.  Who  may  be  a  grantee.  A  conveyance  to  a 
fictitious  person  passes  no  title.  Holman  v.  Winterboer, 
107  la.  270  {jy  N.  W.  Rep.  1060).  Citing,  Thomas  v. 
Wyatt,  25  Mo.  24  (69  Am.  Qec.  446) ;  Muskingum  Turn- 


118  EPITOME  OF  CASES.  g  128,  124 

pike  Co.  V.  Ward,  13  Ohio  120  (42  Am.  Dec.  191).  The  rule 
that  there  can  be  no  such  thing  as  a  conveyance  without  a 
person  either  natural  or  artificial  capable  of  receiving  a 
grant  refers  entirely  to  the  transfer  of  the  legal  estate,  and 
cannot  be  invoked  to  affect  the  equitable  rights  of  the  part- 
ies growing  out  of  the  transaction.  White  Oak  Grove 
Benev.  Soc.  v.  Murray,  145  Mo.  622  (47  S.  W.  Rep.  501). 
A  deed  to  a  son  of  the  grantor  and  "his  own  brothers  and 
sisters,"  gives  no  interest  to  an  expected  child  born  soon 
after  its  execution.  Morris  v.  Caudle,  178  111.  i  (52  N.  E. 
Rep.  1036;  44  L.  R.  A.  489;  69  Am.  St.  Rep.  282).  Under 
Ky.  Stat.,  §  2063,  a  deed  to  a  deceased  person,  upon  its  ac- 
ceptance by  his  children,  vests  in  them  whatever  title  would 
have  passed  to  their  parent  had  he  been  living  when  the 
deed  was  made.  Northern  Lake  Ice  Co.  v.  Orr,  Ky. 
(44  S.  W.  Rep.  216;  19  Ky.  Law  Rep.  1634). 

Sec.  124.  Deed  to  partners;  A  conveyance  made  to 
partners  in  the  firm  name  is  sufficient  where  such  name 
contains  the  surname  of  each  of  the  partners.  Cole  v.  Met- 
tee,  65  Ark.  503  (47  S.  W.  Rep.  407;  67  Am.  St.  Rep.  945). 
The  court  say:  "In  saying  that  the  appellees  claim  under 
a  legal  title,  we  do  not  forget  the  contention  of  appellants 
that  the  deed  of  the  sheriff  was  not  sufficient  to  vest  a  legal 
title  in  appellees  for  the  reason  that  in  such  conveyance 
they  were  described  only  by  their  firm  name  of  Mettee  & 
Kanne,  and  we  will  now  proceed  to  state  our  grounds  for  not 
concurring  in  that  contention.  It  was  decided  by  this  court 
in  Percifull  v.  Piatt,  36  Ark.  456,  that,  if  a  partnership  name 
contained  the  name  of  one  partner  only,  a  conveyance  to  the 
partners  by  their  firm  title  would  vest  the  legal  title  in  the 
one  partner  whose  name  appeared  in  the  firm  name,  and 
that,  if  the  deed  be  to  a  partnership  name  which  includes 
the  name  of  no  party,  it  passes  nothing  at  law.  But  in  this 
case  the  partnership  name  contains  the  surnames  of  both 
partners,  and  though  their  Christian  names  are  omitted, 
we  still  think  the  deed  sufficient  in  form  to  vest  the  legal 
title  in  such  partners.  If  there  be  any  uncertainty  in  the 
description,  it  is  what  the  law  denominates  a  latent  ambig- 
uity, and  parol  evidence  may  be  introduced  to  remove  the 
same  and  identify  the  grantees.  The  law  on  this  point  can 
hardly  be  better  stated  than  it  was  by  the  supreme  court 
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of  Vermont  in  Morse  v.  Carpenter,  19  Vt.  613.  'There  is,' 
said  Chief  Justice  Royce  in  that  case,  'an  important  differ- 
ence between  a  description  which  is  inherently  uncertain 
and  indeterminate  and  one  which  is  merely  imperfect,  and 
capable,  on  that  account,  of  different  applications.  To  cor- 
rect the  one  is,  in  effect,  to  add  new  terms  to  the  instrument, 
while  to  complete  the  other  is  only  to  ascertain  and  fix  the 
application  of  terms  already  contained  in  it.  Indeed,  the 
most  usual  and  approved  description  of  the  grantee — ^that 
which  gives  his  Christian  and  surname  and  the  town  in 
which  he  lives — may  prove  to  be  imperfect,  as  others  bear- 
ing both  those  names  may  be  living  in  the  same  town :  and, 
if  the  Christian  name  or  place  of  residence  be  omitted,  the 
description  is  only  rendered  the  more  imperfect.  It  is  less 
certain  than  it  might  be,  or  usually  is,  made.  But  a  grantee 
is  still  designated,  though  imperfectly,  and  for  aught  that 
the  deed  discloses,  the  party  accepting  the  conveyance  may 
be.  the  only  person  answering  the  description  given.  In 
all  these  cases  a  resort  to  extraneous  facts  and  circum- 
stances may  become  necessary,  in  order  to  ascertain  the 
individual  to  whom  the  description  was  intended  to  apply; 
but  it  is  not  perceived  that  the  greater  or  less  probability  of 
this  should,  in  either  case,  affect  the  validity  of  the  deed.' 
The  law  as  thus  announced  by  the  learned  court  is  fully 
sustained  by  later  decisions.  Beaman  v.  Whitney,  20  Me. 
413;  Menage  v.  Burke,  43  Minn.  211  (45  N.  W.  Rep.  155; 
19  Am.  St.  Rep.  235)  ;  Sherry  v.  Gilmore,  58  Wis.  324  (17 
N.  W.  Rep.  252)  ;  Jones  v.  Neale,  2  Pat.  &  H.  339 ;  i  Jones 
Real  Prop.,  §  244;  i  Dembitz,  Land  Tit.,  p.  335." 

Sec.  125.  .  Filling  blanks  and  alterations.  A  deed  ex- 
ecuted in  blank  as  to  the  grantee  is  valid  when  delivered 
with  authority  to  fiU  the  blank,  and  such  a  deed  authorizes 
the  real  grantee  to  contract  for  the  sale  of  the  land  and 
to  fill  in  his  own  or  another's  name  as  grantee.  Logan 
v.  Miller,  106  la.  511  (76  N.  W.  Rep.  1005).  Inserting 
additional  land  in  a  deed  after  its  acknowledgment,  by 
consent  of  the  parties,  does  not  affect  its  validity  as  between 
them.  Wakeley  v.  Clarke,  107  la.  451  (78  N.  W.  Rep.  70). 
Where  one  trusts  to  his  agent  employed  to  procure  for  him 
a  loan,  an  executed  note  and  mortgage  to  be  delivered  by 
such  agent  to  the  lender,  he  is  not  bound  by  unauthorized 
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alterations  and  changes  made  by  such  agent,  although  the 
portions  altered  were  originally  written  in  pencil.  Walsh 
V.  Hunt,  I20  Cal.  46  (52  Pac.  Rep.  115;  39  L.  R.  A.  697). 
Particular  alterations  held  to  invalidate  a  deed.  Powell 
V.  Banks,  146  Mo.  620  (48  S.  W.  Rep.  664). 

Sec.  126.  Delivery  of  deed — General  principles.  De- 
livery is  essential  to  the  execution  of  a  deed.  Mortgage 
Trust  Co.  V.  Moore,  150  Ind.  465  (50  N.  E.  Rep.  72)  ;  Hawes 
V.  Hawes,  177  111.  409  (53  N.  E.  Rep.  78)  ;  Curry  v.  Colburn, 
99  Wis.  319  (74  N.  W.  Rep.  778;  67  Am.  St.  Rep.  860); 
Weuster  v.  Folin,  60  Kan.  334  (56  Pac.  Rep.  490).  In 
order  to  constitute  a  delivery  of  a  deed  it  is  indispensable 
that  the  grantor  shall  part  with  control  over  the  deed  and 
shall  not  retain  a  right  to  reclaim  it.  Hawes  v.  Hawes,  177 
111.  409  (53  N.  E.  Rep.  78)  ;  Reason  v.  Jones,  119  Mich. 
672  (78  N.  W.  Rep.  899).  But  it  is  held  that  an  instruction 
which  seeks  to  maks  an  intent  on  the  part  of  the  grantor 
when  making  the  delivery  to  part  with  all  dominion  and 
control  over  the  premises  a  necessary  element  in  the  de- 
livery of  a  deed,  is  erroneous.  White  v.  White,  34  Or.  141 
(55  Pac.  Rep.  645).  See  opinion  for  exhaustive  considera- 
tion of  the  necessary  elements  of  a  delivery.  Delivery  of 
a  deed  to  the  agent  of  the  grantee  authorized  to  receive 
it  is  sufficient,  Sowards  v.  Moss,  58  Neb.  119  (78  N.  W. 
Rep.  373)  ;  and  delivery  to  any  one  of  a  number  of  grantees 
and  acceptance  by  him  is  sufficient,  Boswell  v.  Boswell, 

Ky.  (45  S.  W.  Rep.  454;  20  Ky.  Law  Rep.  118). 

In  order  for  a  voluntary  conveyance  to  be  effective  it  must 
pass  from  under  the  control  of  the  grantor  during  his  life. 
Lundy  v.  Mason,  174  111.  505  (51  N.  E.  Rep.  614).  The 
legal  effect  of  the  actual  delivery  of  a  deed  cannot  be  lim- 
ited by  the  fact  that  there  was  at  the  time  of  the  delivery 
an  understanding  between  the  parties  to  the  deed  that  the 
description  of  a  portion  of  the  land  to  which  the  grantor's 
title  was  defective,  should  be  erased  from  the  deed.  James 
V.  City  of  St.  Paul,  72  Minn.  138  (75  N.  W.  Rep.  5).  A 
grantee's  possession  of  a  deed  raises  a  presumption  of  its 
delivery,  McGee  v.  Wells,  52  S.  C.  472  (30  S.  E.  Rep.  602)  ; 
but  this  rule  does  not  apply  to  a  grantee  who  obtains  pos- 
session of  the  deed  without  the  knowledge  or  consent  of 
his  grantor.     Marratta  v.  Anderson,  172  111.  377  (50  N.  E. 
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Rep.  103) ;  Lundy  v.  Mason,  174  111.  505  (51  N.  E.  Rep, 
614).  I  J.  he  date  of  a  deed  is  prima  facie  evidence  of  its 
Jeiivery  at  that  date  even  though  it  was  not  acknowledged 
jntil  a  later  day.  Conley  v.  Finn,  171  Mass.  70  (50  N.  E. 
Rep.  460;  68  Am.  St.  Rep.  399).  Citing,  Smith  v.  Porter, 
10  Gray  66 ;  People  v.  Snyder,  41  N.  Y.  397 ;  Harman  v. 
Oberdorfer,  33  Grat.  497 ;  Deininger  v.  McConnel,  41  111. 
227;  Ford  V.  Gregory,  10  B.  Mon.  175. 

Sec.  la?.  Delivery  of  deeds — Particular  casea.  Where 
one  of  two  grantors  merely  places  a  deed  in  the  hands  of 
the  other  grantor  for  safe  keeping  and  the  instrument  is 
kept  in  the  possession  and  under  the  control  of  the  grantors 
there  is  no  delivery.  Morris  v.  Caudle,  178  111.  i  (52  N.  E. 
Rep.  1036;  44  L.  R.  A.  489;  69  Am.  St.  Rep.  282).  Where 
a  grantor  executes  a  deed  to  her  grantee  to  whom  she  has 
given  possession  and  who  has  paid  a  part  of  the  purchase 
price,  and  incloses  it  in  a  sealed  envelope  with  her  will, 
with  directions  that  it  shall  be  delivered  by  her  executor 
to  such  grantee  upon  the  payment  of  the  remainder  of  the 
consideration,  the  executor  properly  may  deliver  the  deed 
when  the  condition  has  been  complied  with.  Dettmer  v. 
Behrens,  106  la.  585  (76  N.  W.  Rep.  853;  68  Am.  St.  Rep. 
326).  Delivery  by  a  grantor  of  a  deed  which  is  not  dated 
or  acknowledged,  to  his  grantee,  at  his  request,  in  order  that 
it  may  be  examined  by  him  and  his  attorney,  and  under 
the  understanding  that  the  parties  were  to  meet  later  and 
complete  the  bargain,  does  not  constitute  a  delivery,  Curry 
V,  Colbum,  99  Wis.  319  (74  N.  W.  Rep.  778;  67  Am.  St. 
Rep.  860).  Where  a  husband  signed  a  deed  of  trust  to 
secure  a  bank  and  acknowledged  its  execution  before  a 
notary  in  the  employ  of  the  bank  and  left  it  with  him  await- 
ing his  wife's  signature,  it  being  understood  by  all  parties 
that  she  would  sign  it,  it  was  held  that  there  was  no  de- 
livery until  she  had  signed  and  acknowledged  the  deed. 
Powell  v.  Banks,  146  Mo.  620  (48  S.  W.  Rep.  664).  Where, 
at  the  request  of  a  grantor,  a  person  named  as  trustee  in  a 
deed,  which  creates  a  trust,  enters  his  acceptance  of  the 
trusl  created  upon  such  deed,  such  acceptance  presumes 
conclusively  a  delivery  of  such  deed  by  the  grantor  to  the 
trustee.  New  South  Bldg.  &  L.  Ass'n  v.  Gann,  101  Ga. 
678  (29  S.  E,  Rep.  15).    A  delivery  of  a  deed  made  by  a 
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third  person  by  virtue  of  a  power  of  attorney  executed  by 
the  grantor  which  was  void  on  account  of  his  mental  in- 
capacity, is  void.  McClun  v.  McClun,  176  111.  376  (52  N. 
E.  Rep.  928).  Where  there  is  a  conflict  of  evidence  as 
to  the  delivery  and  acceptance  of  a  deed  executed  by  a 
husband  to  his  wife,  the  question  should  go  to  the  jury. 
Ten  Eyck  v.  Whitbeck,  156  N.  Y.  341  (50  N.  E.  Rep.  963). 
Particular  evidence  held  sufficient  to  show  delivery  of  a 
deed.  Dennis  v.  Dennis,  119  Mich.  380  (78  N.  W.  Rep. 
333)  ;  Payne  v.  Hallgarth,  33  Or.  430  (54  Pac.  Rep.  162)  ; 
White  V.  White,  34  Or.  141  (55  Pac.  Rep.  645).  Particular 
evidence  held  insufficient  to  show  the  delivery  of  a  deed. 
Benedick  v.  Benedick,  187  Pa.  St.  351  (41  Atl.  Rep.  40)  ; 
Hawes  v.  Hawes,  177  111.  409  (53  N.  E.  Rep.  78)  ;  Fouts  v. 
Bell,  172  111.  345  (50  N.  E.  Rep.  198) ;  Smith  v.  Garwood, 
73  Minn.  311  (76  N.  W.  Rep.  54). 

Sec.  128.  Delivery  by  recording — Presumptions.  Re- 
cording a  deed  with  intent  to  pass  title  is  a  sufficient  de- 
livery. Holmes  v.  McDonald,  119  Mich.  563  (78  N.  W.  Rep. 
647 ;  75  Am.  St.  Rep.  430) ;  but  the  leaving  of  a  deed  by  a 
grantor  with  the  recording  officer,  with  instructions  not  to 
record  until  further  notice,  does  not  constitute  constructive 
delivery  to  the  grantee.  Tuberville  v.  Fowler,  loi  Tenn. 
88  (46  S.  W.  Rep.  577).  The  recording  of  a  deed  which 
imposes  an  obligation  upon  the  grantee  to  assume  and  pay 
a  pre-existing  mortgage  is  not  prima  facie  evidence  of  its 
delivery  and  acceptance,  though  it  may  be  such  evidence 
when  the  deed  does  not  establish  any  contract  against  the 
grantee.  Kellogg  v.  Cook,  18  Wash.  516  (52  Pac.  Rep.  233). 
In  determining  the  delivery  of  a  deed  shown  to  have  been 
recorded,  the  fact  that  it  was  found  among  the  piapers  of 
the  grantor  after  his  decease,  will  be  held  to  be  without 
significance,  where,  after  the  making  of  the  deed  he  had 
been  constituted  by  the  grantee,  a  resident  of  a  distant 
state,  his  attorney  in  fact  to  sell,  manage  and  convey  the 
property  described  in  such  deed.  Gustin  v.  Michelson,  55 
Neb.  22  (75  N.  W.  Rep.  153). 

The  recording  of  a  deed  creates  a  presumption  in  favor 
of  its  execution  and  delivery,  and  casts  the  burden  of  proof 
on  one  asserting  the  contrary.  Mabe  v.  Mabe,  122  N.  C. 
552  (29  S.  E.  Rep.  843) ;  McGee  v.  Wells,  52  S.  C.  472  (30 
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S.  E.  Rep.  602).  The  presumption  of  delivery  arising  from 
the  recording  of  a  deed  is  not  conclusive,  but  may  be  re- 
butted. Fireman's  Fund  Ins.  Co.  v.  Dunn,  22  Ind.  App. 
332  (53  N.  E.  Rep.  251) ;  Equitable  Mortg.  Co.  v.  Butler, 
105  Ga.  555  (31  S.  E.  Rep.  395) ;  Ellis  v.  Clark,  39  Fla.  714 
(23  So.  Rep.  410)  ;  Gustin  v.  Michelson,  55  Neb.  22  (75  N. 
W.  Rep.  153).  But  where  a  grantor  executes  a  deed  in 
escrow,  but  at  the  same  time,  for  any  reason,  directs  that 
it  be  spread  upon  the  records,  and  it  is  duly  recorded,  and 
is  absolute  and  unconditional  on  its  face,  and  nothing  ap- 
pears on  the  record  to  indicate  that  the  grantee  holds  other 
than  an  unconditional,  fee-simple  title,  and  no  facts  appear 
sufficient  to  put  a  prudent  person  on  inquiry  as  to  the  real 
truth  of  the  transaction  as  between  the  grantor  and  the 
grantee,  such  grantor  will  ordinarily,  as  against  an  innocent 
purchaser,  who,  upon  the  faith  of  such  record,  and  for  value, 
takes  a  subsequent  conveyance  from  the  person  named  in 
the  deed  as  grantee,  be  estopped  to  set  up  the  nondelivery 
of  the  deed  tb  his  grantee,  and  thus  defeat  the  conveyance 
taken  by  such  innocent  purchaser  from  such  grantee. 
Equitable  Mortg.  Co.  v.  Butler,  105  Ga.  555  (31  S.  E.  Rep. 

395). 

Sec.  129.  Delivery  to  third  persons.  An  uncondi- 
tional delivery  to  a  third  person  for  the  use  and  benefit 
of  the  grantee,  where  the  grantor  intends  to  devest  him- 
self of  the  title  and  to  part  with  all  control  over  the  in- 
strument, is  ordinarily  a  sufficient  delivery.  Weuster  v. 
Folin,  123  Cal.  334  (56  Pac.  Rep.  490).  Where  a  deed  is 
deliver'^d  to  a  third  person  to  be  by  him  delivered  to  the 
grantee  on  a  specified  date  upon  the  payment  of  a  given 
sum,  the  grantor  having  power  to  recall  the  deed  before 
such  time,  which  he  does,  no  title  passes  to  the  grantee. 
Stockwell  V.  Williams,  68  N.  H.  75  (41  Atl.  Rep.  973).  In 
the  absence  of  instructions  to  deliver  it,  the  mere  leaving 
of  a  deed  with  an  officer  to  take  the  acknowledgment  of 
the  wite  of  the  grantor  does  not  constitute  a  delivery. 
Perkins  v.  Thompson,  123  N.  C.  175  (31  S.  E.  Rep.  387). 
The  delivery  of  a  mortgage  to  a  third  person  to  be  delivered 
to  the  mortgagee  upon  the  request  of  the  mortgagor  and 
another,  does  not  constitute  a  delivery.  Belding  Sav.  Bank 
v:  Moore,  118  Mich.  150  (76  N.  W.  Rep.  368).    Where  a 
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grandfather  delivers  to  a  father  a  deed  conveying  to  the 
latter's  daughter  (an  infant  of  tender  years),  in  considera- 
tion of  love  and  affection,  title  to  a  tract  of  land,  such  de- 
livery to,  and  possession  of  the  deed  by,  the  father,  is  evi- 
dence  of  delivery  to  the  infant.  This  is  true,  although 
the  deed  does  not  purport  on  its  face  to  be  delivered,  but, 
being  signed  and  witnessed  by  two  persons,  neither  of  whom 
was  an  officer,  was  afterwards  probated  by  one  of  the  wit- 
nesses and  duly  recorded.  Parker  v.  Salmons,  loi  Ga.  i6o 
(28  S.  E.  Rep.  681 ;  65  Am.  St.  Rep.  291). 

Sec  130.  Delivery  to  third  persons  to  be  delivered 
after  grantor's  death.  Delivery  of  a  deed  to  a  third  party 
to  be  by  him  delivered  to  the  grantee  after  the  death  of 
the  grantor  is  valid.  Jenkinson  v.  Brooks,  119  Mich.  108 
(77  N.  W.  Rep.  640).  Where  a  grantor  delivering  a  deed 
to  a  third  person  to  be  delivered  to  the  grantee  on  the 
death  of  the  grantor  parts  with  all  control  over  the  deed 
so  as  to  leave  it  with  a  third  person  as  the  agent  of  the 
grantee,  such  delivery  .transfers  the  title  to  the  grantee 
subject  to  the  life  estate  of  the  grantor  in  the  land,  and 
such  title  cannot  be  devested  by  subsequent  acts  or  declara- 
tions of  the  grantor.  Arnegaard  v.  Arnegaard,  7  N.  Dak. 
475  (75  N.  W.  Rep.  797;  41  L.  R.  A.  258).  To  the  same 
effect  is  the  case  of  Griffis  v.  Payne,  92  Tex.  293  (47  S.  W. 
Rep.  973).  Where  a  grantor  places  a  deed  in  the  hands 
of  a  third  person  to  be  delivered  to  a  grantee  named  therein 
after  the  grantor's  death,  without  reservation  to  recall,  and 
it  is  not  recalled,  but  remains  in  ihe  hands  of  the  depositary 
till  the  happening  of  that  event,  and  is  then  turned  over  to 
the  grantee,  such  delivery  will  be  regarded  as  valid  and 
effectual;  and  the  title  of  the  grantee  relates  back  to  the 
first  delivery.  Dettmer  v.  Behrens,  106  la.  585  (76  N.  W. 
R^P-  853;  68  Am.  St.  Rep.  326).  But  an  instrument  for 
the  conveyance  of  lands  without  substantial  and  valuable 
consideration,  deposited  with  a  third  person  as  an  escrow, 
to  be  by  him  delivered  to  the  grantee  on  the  death  of  the 
grantor,  does  not,  by  relation,  vest  the  title  in  the  grantee 
at  the  date  of  the  first  delivery,  to  the  prejudice  of  per- 
sons who  thereafter,  without  knowledge  of  the  instrument, 
extended  credit  to  the  grantor.  Rathmell  v.  Shirey„  60  O. 
St.  187  (53  N.  E.  Rep.  1098).    Where  a  father,  for  the  pur- 
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pose  of  effecting  a  disposition  of  his  property  among  his 
children,  conveyed  his  real  estate  to  his  son  who  should 
pay  a  specific  sum  to  his  sisters,  which  conveyance  recited 
that  it  was  "to  be  in  force  from  and  after  my  decease,  and 
not  before,"  and  was  delivered  by  the  grantor  to  a  third 
person  with  instructions  to  deliver  it  to  the  grantee  upon 
the  grantor's  death,  there  was  held  to  be  a  sufficient  de- 
livery to  make  the  deed  binding  upon  the  grantor's  heirs 
after  his  death.  Latimer  v.  Latimer,  174  111.  418  (51  N.  E. 
Rep.  548). 

Sec.  131.  Delivery  in  escrow — ^Title  when  deed  is  ob- 
tained by  fraud.  A  grantee  cannot  be  an  escrow,  and  an 
actual  delivery  of  a  deed  to  him  will  pass  title,  notwith- 
standing a  verbal  understanding  that  it  is  to  take  effect 
only  upon  certain  conditions,  Fletcher  v.  Shepherd,  174 
111.  262  (51  N.  E.  Rep.  212)  ;  but  a  delivery  as  an  escrow 
may  be  made  to  an  attorney  of  the  grantee  where  such 
delivery  is  of  the  character  negativing  its  being  a  delivery 
to  the  grantee.  Dixon  v.  Bristol  Sav.  Bank,  102  Ga.  461 
(31  S.  E.  Rep.  96;  66  Am.  St.  Rep.  193).  An  escrow  ob- 
tained from  the  depositary  by  a  fraud  practiced  upon  him 
by  the  grantee,  who  had  not  performed  the  conditions  upon 
which  delivery  was  to  be  made,  the  depositary  being  in- 
nocent of  any  wrong  or  bad  faith,  passes  no  title  either 
to  the  grantee  or  to  an  innocent  purchaser  from  the  latter. 
Dixon  V.  Bristol  Sav.  Bank,  102  Ga.  461  (31  S.  E.  Rep.  96; 
66  Am.  St.  Rep.  193).  Citing,  Everts  v.  Agnes,  6  Wis. 
453;  4  Wis.  343  (65  Am.  Dec.  314)  ;  Jackson  v.  Lynn,  94 
la.  151  (62  N.  W.  Rep.  704;  58  /\m.  St.  Rep.  368).  In  the 
principal  case  the  court  say:  "Where  an  escrow  has  been 
improperly  delivered  or  obtained  from  the  depositary  by 
fraud,  the  grantor  may  ratify  the  delivery.  An  express 
ratification  is  not  necessary,  for  ratification  may  be  pre- 
sumed where  the  grantor  has  recognized  the  validity  of  the 
delivery,  or  where  he  has  remained  silent  when  called  upon 
to  speak,  and  others  have  been  injured.  His  conduct  may 
be  such  as  to  create  an  estoppel  in  pais  as  to  bona  fide 
purchasers  from  the  grantee.  Cotton  v.  Gregory,  10  Neb. 
125  (4  N.  W.  Rep.  939)  ;  Reese  v.  Medlock,  27  Tex.  120 
(84  Am.  Dec.  611).  In  order  that  a  ratification  should  be 
binding,  it  must  have  been  made  with  a  full  knowledge  of 
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all  the  material  facts.  State  v.  Southwestern  R.  Co.,  70 
Ga.  12  (3a)  ;  De  Vaughn  v.  AIcLeroy,  82  Ga.  700  (10  S.  E. 
Rep.  211)." 

Sec.  132.  Acceptance  of  deed — Necessity  of  and  what 
constitutes — Presumptions.  A  deed  is  not  complete  and 
eflfectual  without  an  acceptance  by  the  grantee,  or  by  some 
one  authorized  to  represent  him,  or  who  assumes  to  repre- 
sent him,  and  whose  act  of  acceptance  is  afterwards  rati- 
fied. Meigs  V.  Dexter,  172  Mass.  217  (52  N.  E.  Rep.  75). 
No  trust  is  created  by  a  deed  on  account  of  its  being  re- 
corded where  there  has  been  no  acceptance  by  the  grantee 
and  there  is  nothing  to  show  that  the  grantor  intended  to 
create  any  trust,  except  as  the  deed  provided.  Loring  v. 
Hildreth,  170  Mass.  328  (49  N.  E.  Rep.  652;  64  Am.  St. 
Rep.  301 ;  40  L.  R.  A.  127).  An  acceptance  by  the  cashier 
of  a  bank  of  a  deed  made  to  it  is  sufficient.  Hall  v.  Farm- 
ers' &  Merchants'  Bank,  145  Mo.  418  (46  S.  W.  Rep.  1000). 
Where  a  grantee  for  whom  a  deed  has  been  delivered  to  a 
third  person,  to  be  delivered  on  the  death  of  the  grantor, 
accepts  the  same,  such  acceptance  relates  back  to  the  time 
of  the  original  delivery,  when  the  rights  of  third  parties 
are  not  involved.  Arnegaard  v.  Arnegaard,  7  N.  Dak.  475 
(75  N.  W.  Rep.  797;  41  L.  R.  A.  258).  Particular  facts 
held  sufficient  to  show  the  acceptance  of  a  deed.  Hoss  v. 
Crouch,        Tenn.  (48  S.  W.  Rep.  724).    Acceptance 

of  a  deed  may  be  presumed  from  the  beneficial  nature  of 
the  grant.  Arnegaard  v.  Arnegaard,  7  N.  Dak.  475  (75  N. 
W.  Rep.  797 ;  41  L.  R.  A.  258)  ;  Weuster  v.  Folin,  60  Kan. 
334  (56  Pac.  Rep.  490).  In  the  case  of  infant  grantees 
the  presumption  of  assent  becomes  a  rule  of  law,  and 
knowledge  of  the  conveyance  and  of  its  delivery  is  not 
essential.  New  South  Bldg.  &  L.  Ass'n  v.  Gann,  loi  Ga. 
678  (29  S.  E.  Rep.  15).  Citing,  Spencer  v.  Carr,  45  N.  Y. 
410  (6  Am.  Rep.  112)  ;  Rivard  v.  Walker,  39  111.  413;  Cecil 
V.  Beaver,  28  la.  241  (4  Am.  Rep.  174)  ;  Mitchell  v.  Ryan,  3 
O.  St.  387.  In  the  case  of  Jones  v.  Kerr,  59  Kan.  179  (52 
Pac.  Rep.  429),  the  supreme  court  of  Kansas  say:  "Where 
a  grantor  executes  a  deed  to  land  as  a  gift,  and  delivers  it 
to  a  third  person  for  the  grantee,  the  acceptance  of  the 
deed  will  be  presumed,  and  it  will  ordinarily  take  effect 
from  the  time  of  delivery  to  such  third  person.    This  rule 
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is  very  generally  applied  in  cases  of  voluntary  gifts  ^nd 
advancements  by  parents  to  their  children.  Douglas  v. 
West,  140  111.  455  (31  N.  E.  Rep.  403)  ;  Winterbottom  v. 
Pattison,  152  111.  334  (38  N.  E.  Rep.  1050) ;  Crabtree  v. 
Crabtree,  159  111.  342  (42  N.  E.  Rep.  787) ;  Church  v.  Gil- 
man,  15  Wend.  656  (3  Am.  Dec.  82)  ;  Hinson  v.  Bailey, 
73  la.  544  (35  N.  W.  Rep.  626 ;  5  Am.  St.  Rep.  700)  ;  Ball 
v.  Foreman,  37  O.  St.  132;  Brown  v.  Westerfield,  47  Neb. 
399  (66  N.  W.  Rep.  439;  53  Am.  St.  Rep.  532)." 

Sec.  133.  Surrender,  destruction  or  redelivery  of  deed 
to  grantor.  After  a  deed  has  been  duly  delivered  to  the 
grantee,  neither  his  destruction  or  redelivery  of  it  to  the 
grantor  will  operate  to  reinvest  the  title  in  the  latter. 
Brown  v.  Hartman,  57  Neb.  341  {yy  N.  W.  Rep.  776).  But 
in  Tennessee  it  is  held  that  the  redelivery  of  a  deed  with 
the  intention  to  abandon  it  and  revest  the  title  may  have 
that  effect,  upon  the  principle  of  estoppel,  Peterson  v.  Car- 
son, Tenn.  (48  S.  W.  Rep.  383)  ;  and  in  Illinois 
it  is  held  that  if  a  grantee,  in  surrendering  up  an  unrecorded 
deed  that  has  been  executed  and  delivered  to  him,  does  so 
with  the  intention,  or  with  the  request,  that  it  be  destroyed 
for  the  purpose  of  revesting  the  title  in  the  grantor,  such 
grantor  acquires  the  equitable  though  not  the  legal  title. 
Fletcher  v.  Shepherd,  174  111.  262  (51  N.  E.  Rep.  212). 
By  the  consent  of  the  parties  thereto  a  deed  may  be  sur- 
rendered and  cancelled  for  the  purpose  of  having  the 
grantor  execute  other  deeds  conveying  title  in  a  different 
manner  and  subject  to  different  conditions.  Hazle  v. 
Bondy,  173  111.  302  (50  N.  E.  Rep.  671).  Where  the  grantee 
in  an  unrecorded  deed  sells  the  land  to  another,  and,  for 
the  purpose  of  putting  the  title  in  the  purchaser  without 
the  expense  of  having  the  ol<J  deed  recorded,  destroys  such 
deed,  and  procures  to  be  executed  to  the  purchaser  a  deed 
directly  from  the  original  grantor  to  the  purchaser,  no  legal 
title  vests  in  such  purchaser,  but  only  an  equitable  interest, 
the  grantor  in  such  deed  having  no  legal  title  to  convey; 
but  a  court  of  equity  will  compel  the  holder  of  the  legal 
title  to  convey  it  to  such  purchaser.  Russell  v.  Meyer,  7 
N.  Dak.  335  (75  N.  W.  Rep.  262;  47  L.  R.  A.  637). 

Sec.  134.  Construction  of  deeds.  The  validity  of  a 
conveyance  of  realty  is  governed  by  the  law  of  the  place 
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where  the  land  is  situated.  Nathan  v.  Lee,  152  Ind.  232 
(52  N.  E.  Rep.  987;  43  L.  R.  A.  820).  The  governing  rule 
in  the  interpretation  of  a  deed  is  that  the  intention  of  the 
parties  is  to  be  ascertained  by  considering  all  the  pro- 
visions of  the  deed  as  well  as  the  situation  of  the  parties, 
and  then  to  give  effect  to  such  intention  if  practicable  when 
not  contrary  to  law.  Hunter  v.  Patterson,  142  Mo.  310 
(44  S.  W.  Rep.  250).  The  rule  making  the  intention  of  the 
parties  a  governing  factor  in  determining  the  construction 
of  a  deed  is  binding  on  all  persons  claiming  under  it.  Kir- 
win  v.  Pidcock,  17  Utah,  i  (53  Pac.  Rep.  608).  A  deed 
will  be  construed  to  convey  whatever  interest  or  estate 
the  grantor  may  have  in  the  land  unless  it  shows  his  in- 
tention to  convey  a  less  estate.  Osborn  v.  Weldon,  146 
Mo.  185  (47  S.  W.  Rep.  936).  For  the  purpose  of  ascer- 
taining the  true  motive  and  intent  of  a  deed  of  a  married 
woman  made  in  pursuance  of  an  order  of  court,  the  deed 
and  order  should  be  construed  together  as  constituting 
parts  of  one  and  the  same  transaction.  McCreary  v.  Ge- 
wjnner,  103  Ga.  528  (29  S.  E.  Rep.  960).  The  term  "heirs" 
used  in  a  deed,  when  unexplained  and  uncontrolled  by  the 
context,  will  be  construed  to  mean  those  persons  whom 
the  law  appoints  to  succeed  to  the  estate  of  an  intestate. 
Hochstein  v.  Berghauser,  123  Cal.  681  (56  Pac.  Rep.  547). 
Covenants  are  to  be  favored  rather  than  conditions.  Brag- 
don  V.  Blaisdell,  91  Me.  326  (39  Atl.  Rep.  1036)  ;  McAnaw 
V.  Tiffin,  143  Mo.  667  (45  S.  W.  Rep.  656)  ;  Carroll  Co. 
Academy  v.  Trustees  of  Gallatin  Academy,  Ky. 
(47  S.  W.  Rep.  617;  20  Ky.  Law  Rep.  824).  Where  there 
is  a  conflict  between  the  habendum  clause  and  the  granting 
clause  in  a  deed,  the  latter  will  control.  Hunter  v.  Patter- 
son, 142  Mo.  310  (44  S.  W.  Rep.  250)  ;  Chicago  Lumbering 
Co.  V.  Powell,  120  Mich.  51  (78  N.  W.  Rep.  1022).  See 
opinion  for  discussion  of  this  subject.  Where  the  parties 
to  a  deed  have  by  their  conduct  placed  a  particular  con- 
struction upon  it  such  construction  will  be  adopted  by  the 
court  unless  it  is  forbidden  by  some  positive  rule  of  law. 
Dakin  v.  Savage,  172  Mass.  23  (51  N.  E.  Rep.  186).  Ap- 
plying the  rule  that  a  deed  shall  be  construed  most  strongly 
against  the  grantor,  the  supreme  court  of  Connecticut  say: 
"This  rule  does  not  mean  that  the  words  of  the  deed  are  to 
be  twisted  out  of  their  proper  meaning,  or  that  r  meaning 
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that  shall  work  a  wrong  or  injustice  shall  be  imputed  to 
them.  It  only  means  that  if  the  words  are  capable  of  two 
or  more  meanings,  and,  after  all  the  legitimate  aids  to  the 
discovery  of  their  meaning  have  been  used,  we  are  still 
unable  to  determine  which  of  those  meanings  was  the  one 
intended,  we  must  take  that  one  of  them  which  is  most 
favorable  to  the  grantee,  if  that  works  no  wrong  or  in- 
justice to  any  one."  Clark  v.  Beloff,  71  Conn.  237  (41 
Atl.  Rep.  801). 

Sec.  135.  Construction  of  particular  deed&  Where  a 
deed  is  to  a  grantee  and  her  "minor  heirs,"  the  word  "heirs" 
will  be  held  to  be  used  in  the  sense  of  "children."  Seymour 
V.  Bowles,  172  111.  521  (50  N.  E.  Rep.  122).  A  deed  to  real 
estate  from  a  father  and  mother  to  their  daughter,  "in  con- 
sideration of  our  love  and  aff ection*f or  our  daughter,  and  in 
consideration  of  the  dutiful  obedience  and  faithful  services 
to  us  of  our  daughter,  and  in  further  consideration  of  one 
dollar  to  us  in  hand  paid  by  our  said  daughter,"  is  not  a 
deed  of  gift,  and  the  title  acquired  under  such  deed  came 
to  the  daughter  not  by  deed  of  gift,  but  by  purchase.  Brown 
v.  Whaley,  58  O.  St.  654  (49  N.  E.  Rep.  479;  65  Am.  St. 
Rep.  793).  Where  a  father  in  the  granting  clause  of  a  deed, 
conveys  to  his  daughter,  "her  heirs  and  assigns,"  a  certain 
tract  of  land,  and  afterwards,  in  the  habendum  clause,  the 
conveyance  is  enlarged  by  words  to  have  and  to  hold  said 
land  and  its  appurtenances  unto  the  daughter  and  her  two 
children  (naming  them),  "made  equal  as  heirs,"  the  real 
intention  of  the  parties  to  the  conveyance  is  to  pass  an 
estate  in  common  to  the  daughter  and  the  other  two  named 
persons.  Huie  v.  McDaniel,  105  Ga.  319  (31  S.  E.  Rep. 
189).  A  deed  of  land  subject  to  "all  existing  *  *  *  * 
timber  contracts"  is  subject  to  all  such  contracts,  whether 
recorded  or  not.  Chicago  Lumbering  Co.  v.  Powell,  120 
Mich.  51  (78  N.  W.  Rep.  1022).  A  deed  reciting  the  sale 
and  conveyance  of  "a  piece  of  timber  on  lot  5,  section  2, 
township  95,  range  33,  containing  5  acres  more  or  less,  ac- 
cording to  the  survey  made  by  R.  A.  S."  which  recital  is 
followed  by  a  description  by  metes  and  bounds,  and  which 
deed  concludes  with  the  usual  covenants  as  to  title  to  "said 
premises,"  and  "to  warrant  and  defend  the  said  premises," 
conveys  a  fee  in  the  premises  described;  and  does  not 
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merely  transfer  the  timber.  Godden  v.  Coonan,  107  la.  209 
{yj  N.  W.  Rep.  852).  Where  it  appears  from  a  deed  that 
it  was  the  intent  of  the  parties  for  it  to  convey  all  the  in- 
terest of  the  grantor  as  heir  at  law  of  P.,  which  was  sup- 
posed to  be  a  one-twelfth  interest,  such  deed  will  not  be 
held  to  convey  a  one-fourth  interest  of  the  grantor  acquired 
as  heir  of  her  mother,  daughter  of  P.,  it  appearing  that 
such  grantor  had  no  interest  as  heir  of  P.  Mullreed  v. 
Clark,  116  Mich.  440  (74  N.  W.  Rep.  710).  A  deed  con- 
veying property  to  two  persons,  "to  them  and  the  survivor 
of  them  *  ♦  ♦  to  have  and  to  hold  the  said  premises  as 
above  described  with  the  appurtenances  unto  the  parties 
of  the  second  part  and  to  their  heirs  and  assigns  forever," 
is  held  to  convey  a  moiety  to  each  of  the  parties  for  life, 
with  remainder  to  the  survivor  in  fee,  which  remainder 
neither  grantee  could  defeat  by  a  conveyance.  Schultz  v. 
Brohl,  116  Mich.  603  (74  N.  W.  Rep.  1012).  A  deed  by  a 
grantor  just  before  her  death  of  her  property  to  her  eight 
children,  subject,  to  the  right  of  one  (an  invalid  widow), 
to  occupy  the  home  until  she  died  or  married,  does  not 
reserve  any  title  in  the  grantor,  and  the  invalid  widow  has 
not  only  the  right  of  being  upon  the  premises  but  also  to 
have  her  sustenance  therefrom  during  her  widowhood  or 
life.  Kirwin  v.  Pidcock,  17  Utah,  I  (53  Pac.  Rep.  608). 
For  construction  of  particular  deeds,  see  Farnam  v.  Thomp- 
kins,  171  111.  519  (49  N.  E.  Rep.  568)  ;  Dakin  v.  Savage,  172 
Mass.  23  (51  N.  E.  Rep.  186)  ;  Hall  v.  La  France  Fire- 
Engine  Co.,  158  N.  Y,  570  (53  N.  E.  Rep.  513) ;  Hamilton 
V.  Fenton,  119  Mich.  580  (78  N.  W.  Rep.  659);  Byne  v. 
Corker,  100  Ga.  445  (28  S.  E.  Rep.  443) ;  Presnell  v.  Head- 
ley,  141  Mo.  187  (43  S.  W.  Rep.  378)  ;  Deshong  v.  Deshong, 
186  Pa.  St.  227  (40  Atl.  Rep.  402 ;  65  Am.  St.  Rep.  855) ; 
Seymour  v.  Bowles,  172  111.  521  (50  N.  E.  Rep.  122)  ;  Reed 
V    Fidelity  Trust  &  Safety- Vault  Co.,        Ky.  (44  S. 

W.  Rep.  957;  19  Ky.  Law  Rep.  1895)  ;  Park  v.  Humpich, 
Ky.  (47  S.  W.  Rep.  768;  20  Ky.  Law  Rep.  879). 

Sec  136.  Recitals  in  deeds.  A  recital  in  a  deed  ac- 
knowledging the  payment  of  the  consideration  is  only 
prima  facie  evidence  of  such  payment,  which  may  be  re- 
butted by  other  proof.  Marcom  v.  Adams,  122  N.  C.  222 
(29  S.  E.  Rep.  333).     Recitals  in  a  deed  by  the  purchaser 
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at  a  mortgage  sale  of  premises  sold  under  a  power  in  the 
mortgage,  as  to  the  foreclosure  and  regularity  of  the  sale, 
are  to  be  taken  as  prima  facie  true.  Williamson  v.  Mayer, 
117  Ala.  253  (23  So.  Rep.  3). 

Sec.  137.  Reservations  and  exceptions.  A  reserva- 
tion in  a  grant,  inconsistent  therewith  and  which  tends  to 
defeat  the  purpose  thereof,  is  void.  Riddle  v.  Town  of 
Charleston,  43  W.  Va.  796  (28  S.  E.  Rep.  831).  A  grantor's 
reservation  in  his  deed  of  a  way  is  binding  on  all  succeed- 
ing title  holders.  Ledford  v.  Cummins,  Ky.  (46 
S.  W.  Rep.  507;  20  Ky.  Law  Rep.  393).  A  reservation  in  a 
deed  is  ineffectual  to  create  title  in  a  stranger  to  the  con- 
veyance, but  may,  when  so  intended  by  the  parties,  operate 
as  an  exception  to  the  grant.  Burchard  v.  Walther,  58  Neb. 
539  (78  N.  W.  Rep.  1061).  The  right  to  enter  and  remove 
tan  bark  growing  on  the  land  and  reserved  by  the  grantor, 
may  be  lost  by  his  failure  to  exercise  it  within  a  reasonable 
time.  Morris  v.  Sanders,  Ky.  (43  S.  W.  Rep.  733 ; 
19  Ky.  Law  Rep.  1433).  Where  a  deed  excepts  from  its 
operation  a  portion  of  the  premises  previously  conveyed  to 
a  railroad  company  for  its  right  of  way,  the  fee  of  such 
right  of  way  is  excepted  although  the  conveyance  to  the 
railroad  gave  it  only  an  easement  terminating  on  its  ceasing 
to  occupy  the  land  for  railroad  premises.  Reynolds  v. 
Gaertner,  117  Mich.  532  (76  N.  W.  Rep.  3). 

Sec.  138.  Restrictions  as  to  use  of  property.  A  grant- 
or's covenant  in  a  deed  not  to  allow  the  sale  of  intoxicating 
liquors  in  any  building  owned  by  him  or  afterwards  con- 
veyed, in  the  same  block,  for  a  period  of  five  years,  is  valid. 
Anderson  v.  Rowland,  18  Tex.  Civ.  App.  460  (44  S.  W. 
Rep.  911).  Where  the  original  grantor  of  lots  into  which 
a  tract  of  land  was  divided  inserted  language,  in  all  the 
various  deeds,  that  the  land  should  be  used  only  for  dwelling 
houses  and  private  stables,  one  grantee  may  enjoin  the 
violation  of  the  restriction  by  another  grantee.  Hills  v. 
Metzenroth,  173  Mass.  423  (53  N.  E.  Rep.  890).  Condi- 
tions in  a  subsequent  waiver  of  the  restrictions  in  a  deed  as 
to  the  use  of  property  conveyed  for  hotel  purposes,  are 
binding  not  only  upon  the  original  grantee  but  also  upon 
subsequent  grantees.    Wittenburg  v.  Mollyneaux,  55  Neb. 
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429  (75  N.  W.  Rep.  835).  Where  a  conveyance  of  land  for 
a  certain  specific  use  is  made  upon  a  valid  consideration 
and  contains  no  words  of  forfeiture  or  re-entry,  the  divert- 
ing of  such  lands  to  uses  and  purposes  other  than  those  ex- 
pressed in  the  deed,  does  not,  in  legal  effect,  revest  title  to 
said  lands  in  the  grantor  or  his  heirs.  Incorporated  Village 
of  Ashland  v.  Greiner,  58  O.  St.  67  (50  N.  E.  Rep.  99). 
The  right  of  a  grantor  to  enjoin  the  violation  of  a  covenant 
in  his  deed  providing  that  "no  business  of  any  kind  what- 
ever shall  be  carried  on  upon  the  said  premises  upon  the 
Lord's  day,"  may  be  lost  by  his  long  acquiescence  in  its 
violation  upon  the  faith  of  which  the  defendant  has  ex- 
pended large  sums  in  improving  his  property.  Ocean  City 
Ass'n  V.  Schurch,  57  N.  J.  Eq.  268  (41  Atl.  Rep.  914). 

Sec.  139.  Restrictions  as  to  the  erection  of  buildings- 
Violation  by  erection  of  "flat"  or  "apartment  house."    A 

building  restriction  created  by  a  deed  of  the  entire  estate 
by  one  tenant  in  common  is  not  destroyed  by  the  fact  that 
a  subsequent  release  executed  by  the  other  cotenants  to 
the  grantee  in  which  the  original  grantor  joined,  contained 
no  provision  in  reference  to  such  restriction.  Kimball  v. 
Commonwealth  Ave,  St.  Ry.,  173  Mass.  152  (53  N.  E.  Rep. 
274).  A  stipulation  in  a  deed  and  the  vote  of  a  town  to 
sell  lands  that  the  sale  is  made  "upon  the  express  condi- 
tion that  all  buildings  to  be  erected  on  the  land  sold  by 
virtue  of  this  vote  shall  be  regular  and  uniform,  and  all 
brick  or  stone,  and  covered  with  slate  or  tile,  or  some  ma- 
terials that  will  resist  fire,"  does  not  bind  the  land  for  all 
time  to  an  arbitrary  building  line  conformed  to  by  those 
erecting  the  first  buildings.  Hamlen  v.  Keith,  171  Mass. 
77  (50  N.  E.  Rep.  462).  For  construction  of  particular  re- 
strictions in  a  deed  as  to  the  erection  of  buildings,  see  Cas- 
sidy  V.  Mason,  171  Mass.  507  tso  N.  E.  Rep.  1027). 

A  covenant  that  there  shall  not  be  erected  upon  land 
sold  "any  building  other  than  for  the  use  or  purpose  of  a 
private  dwelling,"  is  broken  by  the  erection  of  a  flat  house 
adapted  for  the  separate  residences  of  three  separate  fam- 
ilies. Skillman  v.  Smathehufst,  57  N.  J.  Eq.  i  (40  Atl.  Rep. 
855).  The  court  say:  "I  have  not  been  referred  to,  nor 
do  I  find,  cases  which  directly  define  the  meaning  of  the 
term  *a  private  dwelling.'    I,  however,  find  two  cases  in 
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which  the  meaning  of  the  term  ^single  dwelling  house'  has 
come  in  question.  The  hrst  is  Gillis  v.  Bailey,  21  N.  H. 
149,  decided  in  1850.  There  the  condition  of  the  deed  was 
that  there  might  be  re-entry  if  other  than  *a  single  dwelling 
house/  with  outbuildings,  should  be  erected.  The  preamble 
to  the  conditions  recited  that,  whereas,  grantor  was  induced 
to  dispose  of  his  land  in  larger  parcels,  in  order  that  the 
buildings  erected  thereon  might  not  be  crowded  together, 
but  might  each  be  surrounded  by  a  space  of  open  ground, 
and  for  that  purpose  it  had  been  agreed  between  the  parties 
to  the  deed  that  only  one  single  dwelling  house,  with  out- 
buildings, should  be  erected  on  the  land.  The  court  deemed 
that  the  intent  gathered  from  this  preamble  was  to  prevent 
density  of  population,  and  that  the  meaning  of  the  term  'a 
single  dwelling  house,'  especially  when  considered  in  the 
light  of  the  intention  manifested  by  the  preamble,  was  that 
the  defendant  had  the  right  of  erecting  *a  dwelling  house 
only  intended  and  calculated  for  the  convenient  accommo- 
dation of  one  family,  with  the  usual  apartments  and  suit- 
ably constructed  for  such  a  purpose,'  and  not  a  building 
designed  for  the  separate  residence  of  three  several  families, 
even  though  all  apartments  were  connected  by  doors  in  the 
separating  walls.  The  other  case  is  Hutchinson  v.  Ulrich, 
145  111.  336  (34  N.  E.  Rep.  556;  21  L.  R.  A.  391),  decided 
in  1893,  where  the  provision  of  the  deed  for  a  lot  50  feet 
wide  was  'that  the  purchaser  is  to  erect  on  the  premises 
described  herein  a  single  dwelling,  costing  not  less  than 
$7>500,'  and  that  the  seller  should  dispose  of  his  11  re- 
maining lots  'to  parties  who  will  cause  to  be  erected 
single  dwellings  only  on  each  lot  of  fifty  feet.'  The  court 
thought  that  the  intention  of  the  owner  was  to  prohibit  the 
erection  of  several  small  dwellings  on  each  50-foot  lot,  and 
to'  secure  the  erection  of  large  structures  on  the  property, 
and  to  require  the  property  to  be  used  for  residential  pur- 
poses. It  appeared  in  the  case  that  apartment  houses  were 
then  existent  near  the  property.  The  court  remarked,  in 
view  of  this  material  circumstance:  'If,  therefore,  it  was 
the  intention  to  prohibit  the  erection  of  a  flat  on  the  prop- 
erty, why  did  not  the  parties  say  so  in  the  deed?  Or,  if 
they  intended  that  only  a  building  such  as  is  usually  built 
for  a  private  residence  of  a  family  should  be  erected,  why 
not  say  that  in  the  deed?'    It  added:    'There  can  be  no 
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doubt  in  regard  to  the  fact  that  the  parties  knew  the  dif- 
ference between  a  flat  and  an  ordinary  dwelling  house 
erected  as  a  private  residence,  and  it  is  unreasonable  to  be- 
lieve that  the  language  incorporated  in  the  deed  would  have 
been  used  if  the  intention  was  to  prohibit  the  erection  of  a 
flat/  It  is  observed  that  in  both  these  cases  the  terms  used 
was  'a  single  dwelling/  or  *a  single  dwelling  house/  The 
latter  case  attempts  to  reconcile  its  difference  from  the 
earlier  by  attributing  the  conclusion  of  the  New  Hampshire 
court  entirely  to  the  intent  evinced  in  the  preamble  to  the 
condition  imposed.  But  at  the  same  time  it  rests  the  con- 
clusion reached  by  it  largely  upon  the  fact  that,  when  the 
provision  of  the  deed  it  considered  was  made,  flat  houses 
existed  near  the  land  in  question,  and  were  known  to  the 
parties,  and  yet  were  not  expressly  excluded.  In  its  argu- 
ment it  substantially  states  that  there  is  a  difference  be- 
tween 'a  flat  and  an  ordinary  dwelling  house  erected  as  a 
private  residence,'  and  that  the  latter  is  sufficiently  de- 
scribed by  the  term,  'building  such  as  is  usually  built  for  a 
private  residence  of  a  family.'  It  is  quite  obvious  that  the 
reasoning  in  Hutchinson  v.  Ulrich,  145  111.  336  (34  N.  E. 
Rep.  556;  21  L.  R.  A.  391),  makes  strongly  for  the  mean- 
ing I  attribute  to  the  term  *a  private  dwelling.' " 

In  the  case  of  McMurtry  v.  Phillips  Inv.  Co.,  Ky. 
(45  S.  W.  Rep.  96;  40  L.  R.  A.  489^  19  Ky.  Law  Rep. 
2021),  the  supreme  court  of  Kentucky  distinguish  the  two 
cases  referred  to  in  the  above  quotation  and  hold  that  a  con- 
dition in  a  deed  that  the  property  conveyed  "shall  be  used 
for  residence  purposes  only,"  is  not  violated  by  the  erection 
of  an  "apartment  house"  constructed  for  residence  purposes. 

Sec.  140.  Cancellation  of  deed  on  account  of  grantor's 
mental  incapacity.  Where  one  incapable  of  transacting 
business  conveys  his  property  without  any  consideration 
he  may  have  the  conveyance  set  aside  as  against  the  heirs 
of  a  subsequent  grantee  who  paid  nothing  for  the  land. 
Cray  v.  Wilson,        Ky.  (43  S.  W.  Rep.  186;  19  Ky. 

Law  Rep.  11 53).  A  conveyance  to  one  not  a  relative  by 
an  aged  and  nervous  woman  at  a  time  when  she  was  so 
overcome  with  grief  on  account  of  the  death  of  her  husband 
ac  to  be  incapable  of  understanding  the  transaction,  which 
merely  recited  a  consideration  consisting  of  her  support 
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during  life,  and  the  enforcement  of  which  was  not  pro- 
tected by  any  separate  agreement  will  be  set  aside. 
Thomas  v.  Crawford,  Ii8  Mich.  253  (76  N.  W.  Rep.  394). 
The  mere  fact  that  a  party  has  not  a  high  order  of  intellect 
or  that  he  has  entered  into  imprudent  or  disasterous  ven- 
tures and  contracts  does, not  establish  his  incapacity  to  con- 
tract. Hairs  Adm'r  v.  Mutual  Life  Ins.  Co.,  Ky. 
(43  S.  W.  Rep.  194;  19  Ky.  Law  Rep.  1240).  The  deed  of 
a  grantor  otherwise  competent  will  not  be  set  aside  on  ac- 
count of  his  having  an  insane  delusion  upon  one  subject 
unless  it  is  made  to  appear  that  the  execution  of  such  deed 
was  inspired  or  moved  by  that  particular  delusion.  Meigs 
V.  Dexter,  172  Mass.  217  (52  N.  E.  Rep.  75).  In  an  action 
to  cancel  a  deed  obtained  from  him,  through  undue  in- 
fluence when  insane,  it  is  not  necessary  for  the  plaintiff  to 
negative,  by  way  of  recital  in  his  complaint,  any  confirma- 
tion of,  or  long  acquiescence  in,  such  transaction  after  re- 
covering his  mental  capacity,  in  order  to  entitle  him  to 
prove  that  he  acted  with  reasonable  promptness  on  being 
restored  to  reason.  Parsayk  v.  Mach,  10  S.  Dak.  555  (74 
N.  W.  Rep.  1027).  Particular  evidence  held  insufficient  to 
set  aside  a  deed  on  account  of  the  grantor's  mental  inca- 
pacity. Jones  V.  Rice,  99  Wis.  429  (75  N.  W.  Rep.  64)  ; 
Corby  v.  Moran,  119  Mich.  270  {yy  N.  W.  Rep.  930)  ;  Snider 
V.  Wilson,        la.  (78  N.  W.  Rep.  802)  ;  Falk  v.  Witt- 

ram,  120  Cal.  479  (52  Pac.  Rep.  707;  65  Am.  St.  Rep.  184)  ; 
Delaplain  v.  Grubb,  44  W.  Va.  612  (30  S.  E.  Rep.  201 ;  67 
Am.  St.  Rep.  788)  ;  Artrip  v.  Rasnake,  96  Va.  277  (31  S. 
E.  Rep.  4)  ;  Blair  v.  Campbell,        Ky.  (45  S.  W.  Rep. 

93 ;  19  Ky.  Law  Rep.  2012). 

Sec.  141.  Cancellation  of  deed  for  fraud.  A  convey- 
ance obtained  by  material  fraudulent  representations  as 
to  the  solvency  of  the  grantee  and  his  sureties  for  the  pur- 
chase price  may  be  set  aside.  Franklin  v.  Walker,  171  111. 
405  (49  N.  E.  Rep.  556).  Fraud  may  be  inferred  in  case 
of  a  conveyance  of  real  estate  for  a  grossly  inadequate  sum 
by  a  needy  and  weak  minded  person,  although  he  is  not 
legally  incapacitated.  Clark  v.  Lopez,  75  Miss.  932  (23  So. 
Rep.  648).  Citing,  Allore  v.  Jewell,  94  U.  S.  508-512;  But- 
ler V.  Haskell,  4  De  Saus.  Eq.,  pp.  686-716;  Harding  v. 
Wheaton,  2  Mason,  378  (Fed.  Cas.,  No.  6051).    A  convey- 
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ance  of  land  made  by  an  aged  person  for  less  than  half  its 
value,  payable  in  unsecured  notes  extending  over  several 
years  of  time  will  be  set  aside.    Williams  v.  Longman, 
la.  (78  N.  W.  Rep.  198).    One  taking  a  deed  from  a 

remainderman  may  maintain  an  action  to  set  aside  for 
fraud  a  previous  deed  of  trust  executed  by  such  remainder- 
man and  the  owner  of  the  life  estate,  so  far  as  the  same 
affects  the  Estate  of  the  remainderman,  without  making 
the  life  tenant  a  party.  Grandy  v.  Fortner,  119  Ala.  303 
(24  So.  Rep.  425).  Where  a  wife  signed  a  deed  embracing 
her  separate  property  without  receiving  any  consideration 
therefor,  in  reliance  upon  the  statement  of  her  husband 
that  it  included  only  his  property  and  their  community 
property,  she  may  have  the  deed  set  aside.  Loewenberg 
V.  Glover,  19  Wash.  544  (53  Pac.  Rep.  839).  A  quitclaim 
deed  procured  from  the  mortgagor  by  one  having  knowl- 
edge that  a  previous  foreclosure  of  the  mortgage  was  void, 
will  not  be  set  aside  for  fraud  where  the  grantee  was  guilty 
of  no  deceit  and  made  no  fraudulent  representations.  Still- 
man  V.  Rosenberg,  la.  (78  N.  W.  Rep.  913).  A 
conveyance  obtained  by  one  from  his  uncle  by  fraudulently 
taking  advantage  of  the  latter's  mental  incapacity,  on  the 
former's  agreement  to  support  him  during  life,  which  is 
immediately  repudiated  upon  the  execution  of  the  convey- 
ance, and  the  grantor  is  sent  to  an  insane  asylum  to  be 
cared  for  at  public  expense,  will  be  set  aside  as  against  such 
grantee  and  those  claiming  under  him  who  were  implicated 
ir»  the  fraud.  Good  v.  Floyd,  Tenn.  (48  S.  W.  Rep. 
687).  Particular  evidence  held  sufficient  to  authorize  the 
cancellation  of  a  conveyance  niade  by  an  aged  widow  for  a 
grossly  inadequate  consideration,  when  overcome  by  grief 
on  account  of  her  husband's  death,  for  the  supposed  pur- 
pose of  avoiding  a  contest  of  her  husband's  will.  Burguier 
V.  Pepin,  106  la.  432  (76  N.  W.  Rep.  808).  Particular  evi- 
dence held  insufficient  to  authorize  the  cancellation  of  the 
release  of  a  mortgage,  for  fraud.  Shaffer  v.  Cowden,  88 
Md.  394  (41  Atl.  Rep.  786). 

Sec.  142.  Cancellation  of  voluntary  deed  from  husband 
to  wife  obtained  by  her  shamming  affection.  A  husband's 
voluntary  conveyance  of  land  to  his  wife  procured  by  her 
through  shamming  affection  for  him  and  the  making  of 
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promises  to  be  a  dutiful  wife,  may  be  cancelled  on  his  ap- 
plication where  she  intended  at  the  time  to  abandon  him 
and  apply  for  divorce  upon  the  execution  of  the  conveyance^ 
which  she  did.  Bayse  v.  Bayse,  152  Ind.  172  (52  N.  E. 
Rep.  797).  The  court  say :  "Appellee  cites  Fouty  v.  Fouty, 
34  Ind.  434;  Burt  v.  Bowles,  69  Ind.* 6;  Bethell  v.  Bethell, 
92  Ind.  324,  and  other  authorities,  to  the  effect  that  fraud- 
ulent representations  must  relate  to  existing  facts,  and 
that  promises  made  to  be  performed  in  the  future,  and  after- 
wards broken,  do  not  constitute  fraud ;  to  permit  rescission 
for  fraud  by  one  who  has  no  ground  for  complaint  except 
an  unfulfilled  promise,  a  broken  contract,  would  obscure 
elementary  distinctions  between  remedies,  and  tend  to  nul- 
lify the  statute  of  frauds.  In  this  case  the  false  representa- 
tions were  made  concerning  a  present  fact.  Representa- 
tions may  consist  in  acts  as  well  as  words.  When  appellee 
caressed  her  husband,  after  a  long  period  of  coldness,  she 
made  a  solemn  affirmation  of  present  fact  just  as  much  as 
when  she  told  him  in  words  that  she  loved  him  and  begged 
his  forgiveness  of  her  past  indifference.  When  she  caressed 
him  and  promised  to  be  a  good  wife  in  the  future,  her 
promise,  as  well  as  her  kiss,  was  a  representation  of  present 
fact.  A  present  state  of  mind  is  a  present  fact.  Bigelow,. 
Frauds  (Ed.  1888),  pp.  483,  484.  Appellee  owed  appellant 
the  utmost  good  faith  and  frankness.  There  existed  be-^ 
tween  them  a  relation  of  special  confidence  and  trust.  The 
principle  also  applies  here  that,  whenever  the  confidence 
resulting  from  such  a  relationship  is  abused,  equity  will 
interfere.  2  Pom.  Eq.  Jur.,  §  963 ;  Schouler,  Husb.  &  Wife, 
§  403;  Bigelow,  Frauds  (Ed.  1888),  p.  353.  It  was  a  fraud 
on  appellant  for  appellee  to  conceal  her  intention  of 
abandoning  him  as  soon  as  she  got  his  property.  That 
the  husband  is  the  stronger  may  be  true ;  but  that  he  is  not 
always  the  dominating  force  in  the  marriage  union  is  known 
from  the  many  well-authenticated  instances,  extending  from 
the  present  back  to  the  time  of  Delilah.  A  few  of  these 
have  gotten  into  the  law  books.  In  Evans  v.  Carrington, 
2  De  Gex,  F.  &  J.,  481,  the  wife  induced  the  husband  to 
deed  property  to  her,  on  the  basis  that  it  was  her  due  under 
the  marital  relation.  She  intended,  as  soon  as  she  could 
get  possession,  to  leave,  and  never  to  live  with  her  husband 
again.    The  deed  was  annulled.     Evans  v.  Edmunds,  13 
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C.  B.  j^jy  IS  very  similar  in  facts  and  result.  Brison  v. 
Brison,  75  Cal.  525  (17  Pac.  Rep.  689;  7  Am.  St.  Rep.  189) : 
The  wife  importuned  the  husband  to  put  the  title  to  his 
land  in  her  name,  stating  that  she  would  hold  it  for  his 
benefit,  and  reconvey  it  on  demand.  When  she  made  the 
promise  she  intended  to  hold  the  land  as  her  own,  and  to 
desert  her  husband.  This  was  held  to  be  active  fraud. 
Bartlett  y.  Bartlett,  15  Neb.  593  (19  N.  W.  Rep.  691),  re- 
sembles the  Brison  Case.  A  quotation  from  Turner  v. 
Turner,  44  Mo.  539,  shows  the  nature  of  that  case:  *A 
wife  in  whom  her  husband  reposed  the  strictest  confidence 
might  well  be  calculated  to  exert  an  influence  on  his  mind 
and  obtain  the  title  to  property  in  her  own  name.  If  it 
was  done  with  an  honest  intent  to  secure  a  home  for  her- 
self and  her  offspring,  the  transaction  would  not  only  be 
legal,  but  praiseworthy.  But  if  the  influence  was  exerted 
with  the  design  of  despoiling  the  husband,  and  then  aban- 
doning him,  the  law  would  condemn  and  stigmatize  the 
transaction.'  Stone  v.  Wood,  85  111.  603.  Wood  and  his 
wife  have  lived  in  Galesburg.  Wood  went  to  Bloomington 
to  work.  His  wife  wrote  him  that,  if  he  would  put  the  title 
to  their  Galesburg  property  in  her  name  (by  means  of  a 
trustee),  she  would  sell  it  for  $1800,  pay  his  debts  and 
come  to  him  with  the  balance,  and  they  would  buy  a  new 
home.  She  intended  to  cheat  her  husband,  financially  and 
maritally.  After  getting  the  deed  she  conveyed  to  Stone, 
who  knew  of  her  fraud  and  held  the  property  for  her  benefit. 
The  court  decreed  that  the  defendants  restore  the  title  to 
plaintiff  and  account  for  rents.  In  Meldrum  v.  Meldrum, 
15  Colo.  478  (24  Pac.  Rep.  1083;  11  L.  R.  A.  65),  the  wife 
had  grown  tired  of  her  husband;  but  she  wanted  some  of 
his  property,  unincumbered.  So  she  stimulated  ardent  af- 
fection, and  he,  under  the  spell  of  her  allurements,  conveyed 
to  her  a  valuable  property  in  Denver.  Then  she  drove 
him  from  the  house  and  applied  for  a  divorce.  His  suit  to 
regain  the  property  was  sustained." 

Sec.  143.  Cancellation  of  deed  for  undue  influence  or 
duress.  To  annul  a  deed  for  undue  influence,  it  must  appear 
that  it  was  such  as  to  destroy  free  agency,  and  substitute 
the  will  of  another  for  that  of  the  person  nominally  acting. 
Suggestion  and  advice,  addressed  to  the  judgment,  are  not 
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undue  influence.  Nor  is  a  deed  induced  by  an  appeal  on 
the  score  of  gratitude,  past  kindness,  or  love  or  esteem  the 
result  of  undue  influence.  Delaplain  v.  Grubb,  44  W.  Va. 
612  (30  S.  E.  Rep.  201;  67  Am.  St.  Rep.  788).  Where  an 
aged  and  helpless  person  incapable  of  transacting  business 
conveys  all  his  property  to  persons  having  control  of  him, 
upon  a  promise  of  future  support,  such  conveyance  will  be 
set  aside  for  undue  influence  unless  the  good  faith  of  the 
transaction  is  clearly  established.  Dorsey  v.  Wolcott,  173 
111.  539  (50  N.  E.  Rep.  1015).  Where  a  wife,  without  any 
explanation  of  the  facts,  is  induced  to  mortgage  her  prop-- 
erty  by  the  representations  of  her  husband  while  he  is  in 
the  custody  of  officers,  charged  with  a  crime,  that  it  is  nec- 
essary for  her  to  do  so  in  order  to  save  his  going  to  jail,, 
such  mortgage  will  be  set  aside  for  duress.  Bentley  v. 
Robson,  117  Mich.  691  (76  N.  W.  Rep.  146).  Where  the 
fears  and  affection  of  a  wife  are  worked  upon  through 
threats  made  against  her  husband,  and  she  is  induced  there- 
by, against  her  will,  to  convey  her  property  to  secure  his 
debt,  there  is  duress  as  to  her,  even  though  the  debt  was 
valid,  and  the  threat  was  of  lawful  prosecution  for  crime 
that  had  been  committed  by  the  husband.  Giddings  v. 
Iowa  Sav.  Bank,  104  la.  676  (74  N.  W.  Rep.  21).  Citing, 
Gohegan  v.  Leach,  24  la.  509;  Beindorf  v.  Kaufman,  41 
Neb.  824  (60  N.  W.  Rep.  loi)  ;  Meech  v.  Lee,  82  Mich.  274 
(46  N.  W.  Rep.  383).  The  principle  case  is  followed  and 
approved  in  the  case  of  Hensinger  v.  Dyer,  147  Mo.  219  (48 
S.  W.  Rep.  912).  Particular  evidence  held  sufficient  to  set 
aside  a  deed  for  undue  influence,  Frush  v.  Green,  86  Md^ 
494  (39  Atl.  Rep.  863)  ;  Boswell  v.  Boswell,  Ky. 
(45  S.  W.  Rep.  454;  20  Ky.  Law  Rep.  118) ;  particular  evi- 
dence heI3  insufficient,  Latimer  v.  Latimer,  174  111.  418 
(51  N.  E.  Rep.  548)  ;  Crawford  v.  Crawford,  24  Nev.  410 
(56  Pac.  Rep.  94).  Particular  evidence  held  insufficient 
to  justify  the  cancellation  of  a  deed  for  duress.  Rhynders 
v.  Fitzgerald,        la.  (74  N.  W.  Rep.  741). 

Sec.  144.    Cancellation  of  conveyances  between  per- 
sons occupying  fiduciary  relatione — Burden  of  proof.    A 

conveyance  executed  to  an  attorney  by  his  client  who  was 
an  uneducated  woman  will  be  set  aside  where  it  is  ap- 
parent from  the  evidence  that  the  deed  would  not  have 
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been  executed  by  her  if  he  had  fully  informed  her  of  all 
her  rights.  Willin  v.  Burdett,  172  111.  117  (49  N.  E.  Rep. 
1000).  A  deed  of  trust  for  the  benefit  of  the  grantor  and 
his  wife  executed  to  the  former's  attorney  is  not  con- 
structively fraudulent  where  it  does  not  appear  that  he  had 
any  interest  in  the  trust  property  or  took  any  advantage  in 
the  transaction.  Donahoe  v.  Chicago  Cricket  Club,  177 
111.  351  (52  N.  E.  Rep.  351).  Where  a  step  son  and  his 
wife  signed  a  conveyance  of  their  land  to  their  step  father 
ill  whom  they  imposed  great  confidence,  which  he  fraud- 
ulently substituted  for  a  mortgage  previously  submitted 
to  and  examined  by  them  and  which  they  agreed  to  execute 
for  his  accommodation,  such  conveyance  will  be  set  aside  as 
between  the  parties.  Givan  v.  Masterson,  152  Ind.  127  (51 
N.  E.  Rep.  237).  Cal.  Civ.  Code,  §  2219,  construed  and 
applied — confidential  relationship  creating  a  trust  relation. 
Ruhl  V.  Mott,  120  Cal.  668  (53  Pac.  Rep.  304).  Particular 
evidence  held  sufficient  to  create  a  presumption  of  undue 
influence  on  the  part  of  a  wife  obtaining  a  conveyance  from 
-her  husband.  Disch  v.  Timm,  loi  Wis.  179  {yy  N.  W.  Rep. 
196).  Particular  evidence  held  insufficient  to  overcome  the 
presumption  of  undue  influence  in  the  procurement  of  a 
voluntary  conveyance  from  an  aged  parent  to  a  child. 
Doyle  V.  Welch,  100  Wis.  24  (75  N.  W.  Rep.  400)  ;  Whiteley 
V.  Whiteley,  120  Mich  30  (78  N.  W.  Rep.  1009).  An  at- 
torney taking  a  conveyance  from  his  client  has  the  burden 
of  showing  the  fairness  of  the  transaction.  Willin  v.  Bur- 
dett, 172  111.  117  (49  N.  E.  Rep.  1000).  The  same  rule  ap- 
plies to  a  conveyance  taken  by  a  child  from  its  parents. 
Ten  Eyck  v.  Whitbeck,  156  N.  Y.  341  (50  N.  E.  Rep.  963)  ; 
Whiteley  v.  Whiteley,  120  Mich.  30  (78  N.  W.  Rep.  1009). 

Sec.  145.  Quitclaim  deeds.  A  quitclaim  deed  passes 
only  the  interest  of  the  grantor,  subject  to  any  equities 
which  might  be  enforced  against  him.  Arlington  Mill  & 
Elev.  Co.  V.  Yates,  57  Neb.  286  {yy  N.  W.  Rep.  677)  ;  Condit 
v.  Maxwell,  144  Mo.  266  (44  S.  W.  Rep.  467)  ;  Benton  v. 
Sentell,  50  La.'  Ann.  869  (24  So.  Rep.  297).  A  quitclaim 
deed  is  sufficient  to  vest  in  the  grantee  an  equitable  title  to 
a  tax  sale  certificate  to  the  real  estate  owned  by  the  grantor, 
Leavitt  v.  Bell,  55  Neb.  57  (75  N.  W.  Rep.  524)  ;  and  will 
carry  a  covenant  running  with  the  land  contained  in  a  pre- 
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vious  conveyance.  Troxell  v.  Stephens,  57  Neb.  329  {yy  N. 
W.  Rep.  781).  A  quitclaim  deed  to  a  life  tenant  and  his 
heirs,  by  a  remainderman  of  all  his  "right,  title,  interest, 
claim  and  demand,"  will  vest  in  the  life  tenant  the  con- 
tingent interest  of  the  gjantor.  Williams  v.  Esten,  179  III. 
267  (53  N.  E.  Rep.  562). 

Sec.  146.  Miscellaneous  notes.  An  agreement  in  a 
deed  from  a  husband  to  his  wife  that  she  is  to  reconvey  the 
property  on  his  request  is  void,  as  being  in  restraint  of 
alienation.  Jacobs  v.  Mutual  Ins.  Co.,  52  S.  C.  no  (29  S. 
E.  Rep.  533).  Evidence  to  establish  a  lost  deed  is  sufficient 
where  it  shows  its  character,  the  parties  to  it,  the  consider- 
ation and  what  property  was  conveyed.  Fletcher  v.  Shep- 
herd, 174  111.  262  (51  N.  E.  Rep.  212).  While  one  through 
whose  fault  a  deed  executed  by  a  remote  grantor  has  been 
lost  before  recording  may  not  be  entitled  to  compel  such 
grantor  to  execute  another  deed,  the  court  properly  may 
direct  a  commissioner  to  convey  on  behalf  of  such  grantor 
in  order  to  make  a  clear  title.  McCauley  v.  Galloway, 
Ky.  (43  S.  W.  Rep.  225;  19  Ky.  Law  Rep.  1291).    111. 

Laws  1897,  P-  ^4^'  enacting  the  lorrens  system  of  land  tran- 
fers  and  providing  for  its  adoption  by  a  vote  by  counties  is 
constitutional.  People  v.  Simon,  176  111.  165  (52  N.  E.  Rep. 
910 ;  68  Am.  St.  Rep.  175 ;  44  L.  R.  A.  801).  See  opinion  for 
discussion  of  special  features  of  the  law. 


FORM  OF  DEEDS. 

[In  Vol.  I,  §§  57-105;  Vol.  II,  §§  133-147;  Vol.  Ill,  §§  181-197; 
Vol.  IV,  §§  156-168;  Vol.  V,  §§  162-179;  Vol.  VI,  §§  190-211,  will  be 
found  a  compilation  of  the  statutory  forms  of  deeds  and  acknowledg- 
ments for  the  several  states  and  territories.  Below  we  give  such  amend- 
ments, changes  and  additional  constructions  as  have  been  made.] 

Sec.  147.    Alabama* 

(See  Vol.  I,  §  57;  Vol.  II,  §  133;  Vol.  Ill,  §  181;  Vol.  V,  § 
162.)  Under  Code  1886,  §  1802,  a  certificate  of  acknowledgment  which 
does  not  contain  the  statutory  phrase  showing  that  the  grantor  acknow- 
ledged that  he  was  "informed  of  the  contents  of  the  conveyance,"  is 
fatally  defective.    Parker  v.  Boutwell,  119  Ala.  297  (24  So.  Rep.  860). 
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A  certificate  of  acknowledgment  of  a  wife  to  a  mortgage  which  con- 
forms to  the  statutory  form,  except  that  the  name  of  the  husband  is 
not  therein  stated  at  the  place  therefor  in  the  form  of  the  acknowl- 
edgment set  out  in  the  Code,  is  sufficient  to  pass  the  homestead,  since 
a  literal  compliance  with  the  statutory  form  is  not  required.  Fred- 
erick V.  Wilcox,  1 19  Ala.  355  (24  So.  Rep.  582;  72  Am.  St  Rep.  925). 

Sec.  148.    California. 

(See  Vol.  I,  §  60;  Vol.  II,  §  135;  Vol.  Ill,  §  183;  Vol.  IV,  §  157; 
Vol.  V,  §  164- )  Laws  1891,  p.  137,  repealing  the  provisions  in  §§  n86, 
1187,  1 191  of  the  Civil  Code,  in  respect  to  the  form  of  a  married  woman's 
certificate  of  acknowledgment,  does  not  repeal  §  1093  providing  that 
"no  estate  in  real  property  of  a  married  woman  passes  by  grant  pur- 
ported to  be  executed  or  acknowledged  by  her,  unless  the  grant  or  in- 
strument is  acknowledged  by  her  in  the  manner  prescribed  by  §§  1186, 
1 191,"  so  far  as  the  same  requires  a  deed  by  a  married  woman  to  be 
acknowledged  by  her.     Loupe  v.  Smith,   123  Cal.  491    (56  Pac.  Rep. 

254). 

Sec.  149.    Georgia. 

(See  Vol.  I,  §  66;  Vol.  II,  §  137;  Vol.  Ill,  §  186;  Vol.  IV,  §  159; 
VoL  VI,  §  193.)  A  deed  not  attested  by  two  witnesses  is  not  prop- 
erly admissible  to  record,  but  it  is  binding  on  the  parties  and  their 
heirs  or  privies.  Howard  v.  Russell,  104  Ga.  230  (30  S.  E.  Rep.  802). 
A  deputy  clerk  of  the  superior  court  appointed  under  Code,  §  4359,  who 
has  duly  qualified,  may  attest  deeds  and  other  written  instruments  for 
registration.  Ballard  v.  Orr,  105  Ga.  191  (31  S.  E.  Rep.  554).  A 
deed  to  land  situated  in  Georgia  executed  in  another  state,  before  a 
judge  of  a  court  of  record  of  the  latter  state  as  one  of  the  attesting 
witnesses,  cannot  be  admitted  to  record  unless  there  be  attached  to  it 
a  certificate  of  the  clerk  of  the  court  of  which  the  witness  is  judge, 
tinder  the  seal  of  such  court,  showing  that  the  signature  of  the  judge 
is  genuine.  When  a  deed  so  executed  is  offered  in  evidence,  it  must  be 
shown  that  the  court  of  which  such  person  is  judge  is  a  court  of  rec- 
ord, and  this  fact  may  be  shown  either  by  a  statement  to  that  effect  in 
the  clerk's  certificate  or  by  other  proper  proof.  Wood  v.  Bewick  Lum. 
Co.,  103  Ga.  235  (29  S.  E.  Rep.  820).  An  attestation  of  a  deed  executed 
out  of  the  state,  by  a  United  States  consul  as  authorized  by  Code,  § 
3621,  cannot,  under  the  provisions  of  U.  S.  Rev.  Stat.,  §  1750,  be  made  at 
any  other  place  than  his  consulate.  McCandless  v.  Yorkshire  Guar.  & 
Sec.  Corp.,  loi  Ga.  180  (28  S.  E.  Rep.  663). 

Sec.  150.    Idaho. 

(See  Vol.  I,  §  67;  Vol.  VI,  §  194).  A  substantial  compliance  with 
Rev.  Stat.  §  2960,  prescribing  a  form  for  a  married  woman's  acknow- 
ledgment, is  all  that  is  necessary.    Christensen  v.  Hollingsworth, 
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Ida,  (53  Pac.  Rep.  211)  ;  Curtis  v^  Bunnell  &  Eno  Inv.  Co^ 

Ida.  (55  Pac  Rep.  659). 

Sec.  151.    Illinois. 

(See  Vol.  I,  §  68;  Vol.  IV,  §  160;  Vol.  V,  §  167).  An  acknowledg- 
ment  was  held  not  fatally  defective  on  account  of  the  omission  of  the 
name  of  the  county  from  the  caption  of  the  officer's  certificate,  where 
the  officer  designated  himself  as  a  justice  of  the  peace  for  a  certain 
incorporated  town,  the  court  taking  judicial  notice  of  the  county  in 
which  such  town  was  located.  Gilbert  v.  National  Cash-Register  Co., 
176  111.  288  (52  N.  E.  Rep.  22).  111.  Laws  1897,  p.  141  ,enacting  the 
Torrens  system  of  land  transfers  and  providing  for  its  adoption  by  a  vote 
by  counties  is  constitutional.  People  v.  Simon,  176  111.  165  (52  N.  E. 
Rep.  910;  68  Am.  St.  Rep.  175;  44  L.  R.  A.  801).  See  opinion  for  dis- 
cussion of  special  features  of  the  law.  Rev.  Stat.,  ch.  30,  sec.  10,  con- 
strued and  applied — quitclaim  deed.  Williams  v.  Esten,  179  111.  267  (53 
N.  E.  Rep.  562). 

Sec.  152.    Indiana. 

(See  Vol.  I,  §  69).  A  deed  in  the  form  prescribed  by  the  statute 
for  a  warranty  deed  covenants  that  the  grantor  is  seized  of  the  prem- 
ises, has  a  good  right  to  convey  and  guarantees,  a  quiet  possession 
thereof;  that  the  lands  are  free  from  encumbrances;  and  that  the 
grantor  will  warrant  and  defend  the  title  against  all  lawftil  claims. 
Beasley  v.  Phillips,  20  Ind.  App.  182  (50  N.  E.  Rep.  488). 

Sec.  153.     Kentucky. 

(See  Vol.  I,  §  72;  Vol.  Ill,  §  188).    There  is  no  statute  requiring 
a  grantor's  signature  by  mark  to  be  attested  by  witness ;  but  if  such 
attestation  were  necessary  a  certificate  of  the  grantor's  acknowledgment 
made  by  the  county  clerk  would  be  sufficient.    Blair  v.  Campbell, 
Ky.  (45  S.  W.  Rep.  93;  19  Ky.  Law  Rep.  2012). 

Sec.  154.    Massachusetts. 

(See  Vol.  I,  §  76;  Vol.  V,  §  170).  The  Torrens  system  of  regis- 
tering land  titles  was  adopted  in  this  state  by  Laws  1898,  pp.  682-722. 
For  amendments  of  this  statute,  see  Laws  1900,  ch.  354,  p.  201. 

Sec.  155.     Missouri. 

(See  Vol.  I,  §  80;  Vol.  Ill,  §  192;  Vol.  Vi,  §  196.)  The  words 
"remise,  release,  and  forever  quitclaim,"  are  sufficient  operative  words 
of  conveyance.    McAnaw  v.  Tiffin,  143  Mo.  667  (45  S.  W.  Rep.  656). 

Sec.  156.    Nebraska. 

(See  Vol.  I,  §  82;  Vol.  II,  §  140;  Vol.  Ill,  §  193;  Vol.  V,  §  172; 
Vol.  VI,  §  198.)     A  United  States  commissioner  has  no  authority  to 
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take  acknowledgments  of  real  estate  conveyances  executed  in  Nebraska. 
Interstate  Sav.  &  L.  Ass'n  v.  Strine,  58  Neb.  133  (78  N.  W.  Rep.  377). 

Sec  157.    North  Carolina. 

(See  Vol.  I,  §  88;  Vol.  Ill,  §  195;  Vol.  VI,  §  202.)  A  convey- 
ance  executed  before  the  Act  of  1879  (Code,  §  1280),  must  contain  the 
word  "heirs"  in  order  to  convey  a  fee  simple  estate.  Allen  v.  Basker- 
ville,  123  N.  C  126  (31  S.  E.  Rep.  383). 

Sec.  158.    North  Dakota. 

(See  Vol.  IV,  §  165;  Vol.  V,  §174;  Vol.  VI,  §  203.)  The  statute 
prescribes  the  following  form  of  deed: 

This  grant,  made  the day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part;  and  C.  D.,  of ,  of 

the  second  part,  witnesseth :  that  the  party  of  the  first  part  hereby  grants 

to  the  party  of  the  second  part,  in  consideration  of  dollars, 

now  received,  all  tbe  real  property  situated  in  ,  and  bounded 

(or  described)  as  follows: 

Witness  the  hand  of  the  party  of  the  first  part,  A.  B.  Rev.  Codes 
(189s),  §  3537. 

The  following  is  the  general  form  of  certificate  of  acknowledge 
ment  prescribed  by  the  statute : 

State  of ,  County  of ,  ss. 

On  this day  of ,  in  the  year ,  before 

me  personally  appeared ,  known  to  me  (or  proved  to  me  on 

the  oath  of ),  to  be  the  person  who  is  described  in  and 

who  executed  the  within  instrument,  and  acknowledged  to  me  that  he 
(or  they)  executed  the  same.    Rev.  Codes  (1895),  §  3584. 

The  certificate  of  acknowledgment  of  an  instrument  executed  by 
a  corporation  must  be  substantially  in  the  following  form : 

State  of ,  County  of ' ,  ss. 

On  this day  of -. ,  in  the  year ,  before  me 

(here  insert  the  name  and  quality  of  the  officer)  personally  appeared 

known  to  me  (or  proved  to  me  on  the  other  of ) 

to  be  the  president  (or  the  secretary)  of  the  corporation  that  is  de- 
scribed in  and  that  executed  the  within  instrument  and  acknowledged 
to  me  that  such  corporation  executed  the  same.  Rev.  Codes  (1895), 
§  3584-  A  certificate  of  acknowledgment  by  a  corporation  is  insufficient 
which  recites  the  acknowledgment  of  two  persons  "to  me  personally 
known  to  be  the  identical  persons  whose  names  are  subscribed  to  the 
foregoing  instrument  as  president  and  secretary."  Holt  v.  Trust  Co., 
II  S.  Dak.  456   (78  N.   W.   Rep.  947). 

The  certificate  of  acknowledgment  by  an  attorney  in  fact  must 
be  substantially  in  the  following  form: 
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State  of ,  County  of ,  ss. 

On  this day  of ,  in  the  year ,  before  me  (here 

insert  the  name  and  quality  of  the  oiRcer),  personally  appeared , 

known  to  me  (or  proved  to  me  on  the  oath  of )  to  be  the  per- 
son who  is  described  in  and  whose  name  is  subscribed  to  the  within 

instrument  as  the  attorney  in  fact  of  ;  and  acknowledged  to 

me  that  he  subscribed  the  name  of   thereto  as  principal, 

and  his  own  name  as  attorney  in  fact.    Rev.  Codes  (1895),  §  3584. 

Acknowledgments  without  the  state  but  within  the  United  States 
may  be  taken  before  "any  officer  of  the  state  or  territory  where  the 
acknowledgment  is  made,  authorized  by  its  laws  to  take  such  proof 
or  acknowledgment."    Rev.  Codes  (1895),  §  3575. 

Sec.  159.    Ohio. 

(See  Vol.  I,  §  90;  Vol.  V,  §  175;  Vol.  VI,  §  204.)  A  grantee 
in  an  instrument  for  the  conveyance  or  incumbrance  of  real  property 
is  disqualified,  on  ground  of  public  policy,  to  be  an  attesting  witness 
to  its  execution,  or  to  act  in  an  official  character  in  taking  or  certify- 
ing the  acknowledgment  of  the  grantor.  Amick  v.  Wood  worth,  58  O. 
St.  194  (50  N.  E.  Rep.  437). 

Sec.  i6o.    South  Carolina. 

(See  Vol.  I,  §  95 ;  Vol.  VI,  §  206.)  The  word  "heirs"  is  necessary 
in  a  deed  in  order  to  create  a  fee  simple  estate.  McMichael  v.  Mc- 
Michael,  51  S.  C.  555  (29  S.  E.  Rep.  403). 

Sec.  161.    South  Dakota. 

Identically  the  same  statutory  provisions  as  those  hereinbefore 
set  forth  for  the  state  of  North  Dakota  are  prescribed  by  the  statutes  of. 
South  Dakota.  See  S.  Dak.  Ann.  Stat.  (1899),  §§  4435»  4468,  4477.  A 
certificate  of  acknowledgment  by  a  corporation  is  insufficient  which  re- 
cites the  acknowledgment  of  two  persons  "to  me  personally  known 
to  be  the  identical  persons  whose  names  are  subscribed  to  the  fore- 
going instrument  as  president  and  secretary."  Holt  v.  Trust  Co.,  11  S. 
Dak.  456  (78  N.  W.  Rep.  947). 

Sec.  162.    Tennessee. 

(See  Vol.  I,  §  87;  Vol.  VI,  §  207).  "The  authentication  or  ac- 
knowledgment for  record  of  a  deed  or  other  instrument  in  writing 
executed  by  a  corporation,  whether  it  has  a  seal  or  not,  shall  be  good 
and  sufficient,  when  made  in  substantially  the  following  form: 

State  of  ,  County  of  

Before  me the  state  and  county  aforesaid,  personally  appeared 

,with  whom  I  am  personally  acquainted,  and  who,  upon  oath, 

acknowledged  himself  to  be  the  president  (or  other  officer  authorized 
to  execute  the  instrument)  of  the the  within  named  bargainor. 
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a  corporation,  and  that  he  as  such ,  being  authorized  to  do  so, 

executed  the  foregoing  instrument  for  the  purpose  therein  contained, 

by  signing  the  name  of  the  corporation  by  himself  as 

Witness  my  hand  and  seal,  at  office  in   this  ....   day 

of  " 

Laws  1899,  ch.  187,  p.  364. 

A  certificate  of  a  married  woman's  acknowledgment  of  a  mort- 
gage reciting  that  "she  executed  said  mortgage  freely,  voluntarily  and 
independently,"  and  "without  fear  or  compulsion  from  any  person," 
is  not  a  sufficient  compliance  with  the  statute  requiring  the  certificate 
to  show  that  the  acknowledgment  was  made  "without  constraint  from 
her  husband  and  for  the  puri^oses  therein  expressed."  Cox  v.  Railway 
Bldg.  &  L.  Assn,  loi  Tenn.  490  (48  S.  W.  Rep.  226. 

Sec.  163.    TexaW 

See  Vol.  I,  §  98;  Vol.  II,  §  143;  Vol.  III.  §  196;  Vol.  V,  178; 
Vol.  VI,  §  208.)  A  certificate  as  follows :  "The  State  of  Texas,  County 
of  Jefferson.  Before  me,  W..  P.  Gilbert,  clerk  of  the  county  court  for 
said  county,  personally  came  Wm.  M.  Campbell,  to  me  well  known, 
and  acknowledged  he  signed  and  delivered  the  foregoing  transfer  for 
the  purposes  and  considerations  therein  stated,"  substantially  identi- 
fies the  grantor  as  the  person  who  executed  the  instrument,  and  shows 
that  the  grantor  made  the  acknowledgment  to  the  officer.  Hays  v. 
Tilson,  18  Tex.  Civ.  App.  610  (45  S.  W.  Rep.  479). 

Sec.  164.    West  Virginia. 

(See  Vol.  I,  §  103;  Vol.  II,  §  146).  The  acknowledgment  of  a 
married  woman  to  a  deed  to  be  effectual  in  passing  her  estate  must 
be  positive  and  direct  and  not  left  to  mere  inference.  Hanley  v. 
National  Loan  &  Inv.  Co.,  44  W.  Va.  450  (29  S.  E.  Rep.  1002).  A 
deed  by  husband  and  wife  must  have  been  signed  by  him  when  ac- 
knowledged by  her.  She  cannot  acknowledge  a  paper  not  signed  by 
him.  It  must  be  one  deed,  not  separate  or  duplicates,  one  executed  by 
the  husband,  the  other  by  the  wife,  though  both  are  to  the  same  effect 
Cecil  V.  Clark,  44  W.  Va.  659  (30  S.  E.  Rep.  216). 


DEFINITIONS. 


EPITOME  OF  CASES. 

Sec.  165.  What  will  be  treated  as  real  estate— "Adja- 
cent owner"  defined.  In  Colorado  a  water  right  is  real 
estate,  not  personal  property.  Travelers'  Ins.  Co.  v.  Childs, 
25  Colo.  360  (54  Pac.  Rep.  1020).  Petroleum  oil,  as  it  is 
found  in  the  rock  beneath  the  surface,  is  a  part  of  the  real 
estate  in  which  it  is  found ;  and  the  same  law  that  applies 
to  the  ownership  of  the  surface  and  soil,  applies  to  it.  Wil- 
son V.  Youst,  43  W.  Va.  826  (28  S.  E.  Rep.  781 ;  39  L.  R.  A. 
292)  ;  South  Penn  Oil  Co.  v.  Mclntyre,  44  W.  Va.  296  (28 
S.  E.  Rep.  922).  See  opinion  in  first  case  cited  for  dis- 
cussion of  this  subject.  A  pier  built  out  from  a  wharf 
becomes  a  part  of  the  realty  to  which  the  wharf  is  attached, 
although  erected  upon  land  under  water  belonging  to  the 
state,  where  it  was  constructed  under  and  in  pursuance 
of  a  statute  and  by  permission  of  the  proper  municipal 
authorities.  Bedlow  v.  Bedlow,  158  N.  Y.  292  (53  N.  E. 
Rep.  26).  For  definition  of  "adjacent  owner,"  see  Wormley 
V.  Board  of  Sup'rs  of  Wright  Co.,  108  la.  232  (78  N.  W. 
Rep.  824). 


DESCENT. 


EPITOME  OF  CA&ES. 


Sec.  i66.    Descent  of  real  estate — ^Per  stirpes.    A  fee 

conditional  is  not  subject  to  the  statute  of  distribution  of 
intestates'  estates.  Owings  v.  Hunt,  53  S.  C.  187  (31  S.  E. 
Rep.  237).     For  a  revision  of  the  laws  of  descent  of  Massa- 
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chusetts,  see  Laws  1900,  ch.  450,  p.  311.  The  statute  of 
descents  operates  upon  all  intestate  property,  and  the  course 
which  it  indicates  can  be  changed  only  by  a  testamentary 
disposition.  Matthews  v.  Krisher,  59  O.  St.  562  (53  N.  E. 
Rep.  52).  Upon  the  death  of  the  lessee  his  unexpired  term 
including  the  privilege  to  renew  and  an  unexercised  option 
to  purchase  pass  as  chattel  interests.  McCormick  v.  Steph- 
^^Yf  57  N.  J.  Eq.  257  (41  Atl.  Rep.  840).  The  line  of 
descent  is  not  broken  by  partition  of  an  estate  theretofore 
held  in  common,  whether  the  partition  be  made  in  a  legal 
proceeding,  or  by  the  interchange  of  mutual  releases.  In 
either  case  the  title  of  each  parcener  in  the  share  set  off  to 
him  in  severalty  remains  the  same  as  that  by  which  his 
undivided  interest  in  the  land  was  held.  Carter  v.  Day, 
59  O.  St.  96  (51  N.  E.  Rep.  907;  69  Am.  St.  Rep.  757). 
*'A  stirps  is  a  root  of  inheritance ;  it  designates  the  ancestor 
from  whom  the  heir  derives  title ;  and  it  necessarily  presup- 
poses the  death  of  the  ancestor.  When  issue  are  said  to 
take  per  stirpes  it  is  meant  that  the  descendants  of  the 
deceased  person  take  the  property  to  which  he  was  entitled, 
or  would  have  been  entitled  if  living."  Rotmanskey  v. 
Heiss,  86  Md.  633  (39  Atl.  Rep.  415). 

Sec.  167.  Descent  to  paternal  and  maternal  kindred — 
Descent  of  ancestral  property.  The  provision  of  Fla.  Rev. 
Stat.,  §  1820,  to  the  effect  that  if  there  be  neither  husband 
or  wife,  nor  children,  or  their  descendants,  nor  father  or 
mother,  nor  brother  or  sister,  or  their  descendants,  the  in- 
heritance shall  be  divided  into  moieties,  one  of  which  shall 
go  to  the  paternal,  and  the  other  to  the  maternal,  kindred, 
is  imperative,  and  creates,  under  the  circumstances  intended 
to  be  met  thereby,  practically  two  distinct  estates,  the  one 
falling  to  the  paternal  kindred,  the  other  to  the  maternal ; 
and  the  directions  following  this  provision  are  designed  to 
give  the  course  that  each  of  the  two  moieties  shall  separately 
take  after  the  division  into  moieties.  The  inheritance,  after 
once  being  divided  into  moieties,  cannot  be  again  united,  and 
descend  in  one  line,  until  there  ceases  to  be  a  representa- 
tive of  the  other  line.  So  long  as  there  is  any  kindred,  how- 
ever remote,  on  the  one  side  or  the  other,  he,  she,  or  they 
take  one  of  the  moieties,  to  the  exclusion  of  the  kindred  on 
the  other  side,  who  are  entitled  to  the  other.    Estes  v. 
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Nicholson,  39  Fla.  759  (23  So.  Rep.  490).  Citing,  Cozzens 
V.  Joslin,  I  R.  I.  122;  Johnes'  Heirs  v.  Barnett's  Heirs,  30 
Tex.  637 ;  Browne  v.  Tuberville,  2  Call,  390.  The  ancestral 
character  of  property,  the  descent  of  which  is  regulated  by 
Ohio  Rev.  Stat.,  §  4158,  is  destroyed  by  a  conveyance  by  the 
owner  thereof,  to  another,  on  a  written  agreement  that  he 
will,  upon  request,  reconvey  it  to  the  grantor;  and  if  a  re- 
quest to  reconvey  is  made,  but  the  grantor  dies  before  it  is 
executed,  the  reconveyance  is  properly  made  to  those  en- 
titled to  receive  the  property  regardless  of  its  original  char- 
acter. Kihlken  v.  Kihlken,  59  O.  St.  106  (51  N.  E.  Rep. 
969).  R.  I.  Gen.  Laws,  Ch.  216,  §  6  applied — descent  of 
property  acquired  by  descent,  gift  or  devise  from  parent 
or  other  kindred  of  the  testator.  Whipple  v.  Latrobe,  20 
E.  I.  508  (40  Atl.  Rep.  160). 

Sec.  168.  Half-bloods.  The  right  of  half-bloods  to 
inherit  given  by  Purd.  Pa.  Dig.,  p.  931,  pi.  23,  does  not  ex- 
tend to  property  acquired  by  a  decedent  by  descent,  gift  or 
devise  from  an  ancestor.  <  Pa.  Laws  1832-33,  p.  318,  applied. 
Henszcy  v.  Gross,  185  Pa.  St.  353  (39  Atl.  Rep.  949).  See 
Ballards'  Law  Real  Prop.  Vol.  V,  §§  181-183.  Fla.  Rev. 
Stat.,  §  1823  construed  and  applied — inheritance  by  kindred 
of  the  half  blood.  Estes  v.  Nicholson,  39  Fla.  759  (23  So. 
Rep.  490). 

Sec.  169.  Adopted  children.  The  adoption  of  children 
and  strangers  to  the  blood  exists  in  this  country  only  by 
virtue  of  the  statute ;  and  a  saving  clause  in  a  statute  (N. 
Y.  Laws  1873,  ch.  830)  providing  the  manner  of  adopting 
children  which  provides  that  "nothing  herein  contained 
shall  prevent  proof  of  the  adoption  of  any  child,  heretofore 
made  according  to  the  method  practiced  in  this  state,  from 
being  received  in  evidence,  nor  such  an  adoption  from  hav- 
ing the  effect  of  the  adoption  hereunder,"  is  held  not  to 
legalize  private  agreements  of  adoption  executed  without 
authority  of  law.  In  re  Thome's  Estate,  155  N.  Y.  140  (49 
N.  E.  Rep.  661).  The  court  say:  "The  adoption  of  chil- 
dren and  strangers  to  the  blood  was  known  to  the  Athenians 
and  Spartans,  the  Romans  and  ancient  Germans.  This 
subject  is  discussed  by  many  writers.  The  provisions  of  the 
Roman  law,  as  modified  by  Justinian,  were  transmitted  to 
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the  modern  nations  of  Europe,  and  appear  in  the  Code 
Civil  of  France  and  ih  the  Spanish  law.  31  Cent.  Law  J. 
66.  This  form  of  domestic  relation  was,  however,  unknown 
to  the  common  law  of  England,  and  exists  in  this  country 
only  by  virtue  of  statute.  Morrison  v.  Session's  Estate, 
70  Mich.  297-305  (38  N.  W.  Rep.  249 ;  14  Am.  St.  Rep.  scx>)  ; 
Ballard  v.  Ward,  89  Pa.  St.  358 ;  Abney  v.  De  Loach,  84  Ala. 
393  (4  So.  Rep.  757).  Carroll  v.  Collins,  6  App.  Div.  106, 
40  N.  Y.  Supp.  54,"  Under  Ohio  Rev.  Stat.,  §  3140  provid- 
ing that  an  adopted  child  "shall  be  to  all  intents  and  pur- 
poses the  child  and  legal  heir  of  the  person  so  adopting  him 
or  her,  entitled  to  all  the  rights  and  privileges,  and  subject 
to  all  the  obligations,  of  a  child  of  such  person,  begotten 
in  lawful  wedlock,"  it  is  held  that  the  statute  enables  an 
adopted  child  to  inherit  from  its  adopter,  but  not  through 
him,  from  his  ancestors.  Phillips  v.  McConica,  59  O.  St. 
I  (51  N.  E.  Rep.  445;  69  Am.  St.  Rep.  753).  A  provision 
in  an  invalid  contract  of  adoption  that  the  child  shall  receive 
a  child's  share  of  the  adopting  parent's  estate  at  the  time  of 
his  death  may  be  specially  enforced.  Burns  v.  Smith,  21 
Mont.  251  (53  Pac.  Rep.  742;  69  Am.  St.  Rep.  653).  "Chil- 
dren" and  "heirs'*  of  a  life  tenant  to  whom  the  remainder  is 
g^ven  by  Mo.  Rev.  Stat.  1855,  p.  355,  ch.  32,  §  5,  under  a  deed 
to  a  person  and  his  "bodily  heirs,"  do  not  include  an  adopted 
child  of  such  life  tenant,  where  there  was  no  law  authoriz- 
ing an  adoption  of  children  at  the  time  of  the  enactment 
of  such  statute,  since  the  life  tenant  cannot  destroy  the 
vested  right  of  the  statutory  heirs  by  an  adoption.  Clark- 
son  V.  Hatton,  143  Mo.  47  (44  S.  W.  Rep.  761 ;  65  Am.  St. 
Rep.  635 ;  39  L.  R.  A.  748).  There  may  be  a  valid  adoption 
of  a  child  as  heir  under  i  Wag.  Mo.  Stat.,  p.  256,  §  i,  with- 
out the  consent  of  its  natural  parents  or  guardian.  Clark- 
son  V.  Hatton,  143  Mo.  47  (44  S.  W.  Rep.  761 ;  65  Am.  St. 
Rep.  635;  39  L.  R.  A.  748).  Miss.  Code  1880,  §  1496,  con- 
strued and  applied — adoption  of  minor — heirship.  Beaver 
V.  Crump,  76  Miss.  34  (23  So.  Rep.  432).  S.  C.  Rev.  Stat:, 
1893,  §  2204 — adoption  of  children  and  inheritance  by — 
amended.     Laws  1900,  No.  237,  p.  429. 

Sec.  170.  Bastards.  In  Kentucky  an  illegitimate  child 
cannot  inherit  directly  from  the  ancestors  of  his  mother. 
Hogan  V.  Hogan,        Ky.  (44  S.  W.  Rep.  953;  19  Ky. 
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Law  Rep.  i960).  Under  the  statutes  of  Massachusetts 
an  illegitimate  son  takes  under  a  devise  made  to  his  mother 
to  be  distributed  at  her  death  to  her  "heirs  by  blood."  Hay- 
den  V.  Barrett,  172  Mass.  472  (52  N.  E.  Rep.  530;  70  Am. 
St.  Rep.  295).  Construing  and  applying  Mill.  &  V.  Tenn. 
Code,  §  3273  (Shannon's  Code  §  4166),  providing  that 
"when  an  illegitimate  child  dies  intestate  without  child  or 
children,  husband  of  wife,  his  real  and  personal  estate  shall 
go  to  his  mother,  and  if  there  be  no  mother  living,  then 
equally  to  the  brothers  and  sisters  by  his  mother,  or  descend- 
ants of  such  sisters  and  brothers,"  it  is  held  that  the  latter 
clause  includes  only  the  legitimate  descendants.  Giles  v. 
Wilhoit,        Tenn.  (48  S.  W.  Rep.  268).     See  opinion 

for  history  of  Tennessee  statutes  on  this  subject.  Constru- 
ing la.  Code  1873,  §  2466,  providing  that  illegitimate  chi4- 
dren  "shall  inherit  from  the  father  whenever  the  paternity 
is  proven  during  the  life  of  the  father  or  they  have  been 
recognized  by  him  as  his  children,  but  such  recognition  must 
have  been  general  and  notorious  or  else  in  writing,"  it  is 
held  that  a  general  and  notorious  recognition  may  be  suffi- 
cient although  it  took  place  in  another  state  where  the 
parties  resided  at  the  time  and  in  which  the  child  may  have 
no  such  right  to  inherit.  Van  Horn  v.  Van  Horn,  107  la. 
247  {jj  N.  W.  Rep.  846;  45  L.  R.  A.  93).  See  opinion  for 
discussion  of  this  subject.  Particular  writing  held  not  a 
sufficient  acknowledgment  of  an  illegitimate  child  to  give  it 
the  right  of  inheritance  under  Neb.  Comp.  Stat.  1897,  ch. 
23,  §  31  >  providing  that  "every  illegitimate  child  shall  be 
considered  as  an  heir  of  the  person  who  shall  in  writing 
signed  in  the  presence  of  a  competent  witness,  have  ac- 
knowledged himself  to  be  the  father  of  such  child."  Lind 
v.  Burke,  56  Neb.  785  {jy  N.  W.  Rep.  444).  Wis.  Rev. 
Stat.,  §  2274  construed  and  applied — rights  of  illegitimates. 
In  re  Scholl's  Estate,  100  Wis.  650  (76  N.  W.  Rep.  616). 

Sec.  171.  Adulterine  bastards.  Construing  and  apply- 
ing Ohio  Rev.  Stat.,  §  4175  providing  that  "when  a  man  has 
by  a  woman  one  or  more  children,  and  afterwards  inter- 
marries with  her,  such  issue  if  acknowledged  by  him  as  his 
child  or  children,  shall  be  deemed  legitimate,"  it  is  held  that 
where  a  child  is  begotten  by  an  unmarried  man  and  a  mar- 
ried woman  who  subsequently  marry  after  she  has  been 
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divorced  from  her  husband,  and  he  acknowledges  the  child 
as  his  child,  it  is  thereby  legitimated,  and  upon  the  death 
of  the  father  has  all  the  rights  of  an  heir  of  his  body.  Ives 
V.  McNicoll,  59  O.  St.  402  (53  N.  E.  Rep.  60;  69  Am.  St. 
Rep.  780;  43  L.  R.  A.  7T2),  The  court  say:  "By  the  civil 
law,  the  law  of  Scotland,  and  the  Code  Napoleon,  an  adulter- 
ine bastard  could  not  become  legitimated  by  the  subsequent 
legal  marriage  of  the  parents.  All  bastards  who  were  the 
offspring  of  parents  who  might  legally  marry  at  the  time  of 
begetting  such  bastards  might  become  legitimated  by  the 
subsequent  marriage  of  the  parents  followed  by  an  acknowl- 
edgment of  the  child  by  the  father  as  being  his  child.  Under 
the  common  law  of  England  there  could  be  no  legitimating 
of  bastards,  whether  adulterine  or  otherwise.  This  was  the 
state  of  law  in  Europe  as  to  legitimating  bastards  when 
our  first  statute  on  the  subject  was  passed — Feb.  22,  1805 
(j  Ohio  Laws,  p.  281).  Our  statute  of  that  date  is  a  tran- 
script of  the  statute  of  Virginia  on  the  same  subject  passed 
in  1785,  and  entitled  'An  act  concerning  the  course  of  de- 
scents.* 12  Hen.  St.,  p.  139.  The  bill  was  drafted  and 
reported  by  a  committee,  of  which  Thomas  Jefferson  was 
one,  after  some  years  of  deliberation,  and  was  adopted  by 
the  Virginia  legislature,  omitting  the  exception  of  the  civil 
law  and  the  law  of  Scotland  as  to  adulterine  bastards,  and 
disregarding  the  common  law  of  England,  which  prevented 
all  bastards  from  being  legitimated.  The  statute  of  Vir- 
ginia did  not  follow  nor  adopt  any  of  the  European  laws  as 
to  bastards,  but  enacted  a  new  statute  on  the  subject,  to 
be  construed  and  enforced  by  reference  to  the  words  used 
in  the  statute  itself,  untrammeled  by  the  rules  of  the  civil 
law.  The  courts  of  Virginia,  both  before  and  after  the 
adoption  of  our  statute,  construed  the  statute  of  that  state 
as  having  abrogated  the  exception  of  the  civil  law  as  to 
adulterine  bastards.  Stones  v.  Keeling,  5  Call,  143 ;  Browne 
v.  Tuberville,  2  Call,  390;  Templeman  v.  Steptoe,  i  Munf. 
399;  Davis  V.  Rowe,  6  Rand.  355;  Garland  v.  Harrison,  8 
Leigh,  368.  When  we  adopted  in  this  state  the  Virginia 
statute  as  to  bastards,  we  adopted  with  the  statute  the  con- 
struction placed  upon  it  by  the  courts  of  Virginia,  and  at 
each  re-enactment  of  the  statute  we  acquiesed  in  the  con- 
struction up  to  that  time  placed  upon  the  statute  by  the 
courts  of  Virginia,  no  construction  having  in  the  meantime 
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been  placed  upon  the  statute  by  our  own  courts.  Favorite 
V.  Booher's  Adm'r,  17  O.  St.  548.  As  the  exception  as  to 
adulterine  bastards  existed  in  the  civil  law  and  in  the  law 
of  Scotland,  and  was  omitted  from  the  Virginia  statute^ 
it  must  be  presumed  and  held  that  such  omission  was  in- 
tended, and  that  it  was  the  purpose  of  the  Virginia  legisla- 
ture to  wipe  out  the  exception  as  to  adulterine  bastards, 
and  to  permit  them  to  be  legitimated  the  same  as  other 
bastards.  When  the  legislature  of  this  state  adopted  the 
Virginia  statute,  in  1805,  it  was  familiar,  not  only  with  the 
Virginia  statute,  but  also  with  the  civil  law,  the  law  of 
Scotland,  the  common  law  of  England  and  the  Code  Napol- 
eon; and  the  omission  of  the  exception  as  to  adulterine 
bastards  was  not  in  ignorance  of  those  laws,  but  was  with 
the  purpose  of  wiping  out  the  exception,  and  doing  justice 
to  the  innocent  offspring.  *  *  *  After  marriage  and 
divorce,  and  after  prosecution  for  adultery  and  fornication, 
and  to  protect  public  morals,  there  are  often  adulterine 
bastards  existing,  whose  parents  have  thereafter  become 
legally  married,  and  have  recognized  and  acknowledged 
them  as  their  children ;  and  the  purpose  of  our  statute  is  to 
legitimate  such  children,  and  to  permit  them  to  inherit  from 
their  father  as  well  as  the  mother.  Thereby  justice  is  done 
to  the  innocent  offspring  without  in  any  manner  impinging 
upon  the  laws  as  to  the  marriage  relation  or  as  to  public 
morals.  Those  laws  are  allowed  to  have  their  full  force  and 
effect,  and  this  statute  as  to  bastards  provides  for  a  state 
of  things  existing  after  the  other  statutes  have  been  fully 
executed.  Neither  would  such  a  statute  encourage  married 
persons  to  forsake  their  marriage  vows,  and  cohabit  with 
others,  in  anticipation  of  a  future  marriage,  with  a  view  of 
thereby  making  their  offspring  legitimate.  The  adulterous 
connection  is  not  had  with  a  view  to  subsequent  marriage 
and  legitimating  children,  but  with  a  view  to  present  pleas- 
ure; and  the  ardent  hope  and  desire  usually  exist  that  no 
offspring  should  result  therefrom ;  and  this  section  was 
enacted  to  enable  parents  when  all  impediments  to  a  legal 
marriage  should  be  removed,  to  intermarry,  and  recognize 
and  acknowledge  their  offspring,  and  thereby  in  a  measure 
atone  for  the  sins  of  the  past,  and  do  justice  to  their  innocent 
and  unfortunate  children.  Viewed  in  this  light,  the  statute 
is  a  righteous  enactment,  while  to  visit  the  sins  of  the  par- 
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ents  upon  the  innocent  and  helpless  offspring  would  shock 
every  sense  of  right  and  justice.  Again,  it  is  clear  that  after 
the  birth  of  an  adulterine  bastard,  all  obstacles  being  re- 
moved, parents  may  legally  marry,  and  enjoy  all  the  rights 
and  privileges  of  marriage.  They  may  inherit  from  each 
other  under  our  statute,  and  to  allow  them  to  marry  and  to 
enjoy  all  the  fruits  thereof,  and  deprive  their  offspring  from 
inheriting  from  them,  would  seem  rank  injustice;  and  it 
cannot  be  presumed,  without  clear  words  to  that  effect, 
that  the  legislature  intended  such  an  unjust  result.  To  so 
hold  would  be  to  reward  the  guilty  parents  and  punish  the 
innocent  offspring.  That  our  statute  was  intended  for  the 
benefit  and  protection  of  the  innocent  offspring,  and  not 
for  their  punishment  on  account  of  sins  committed  by  their 
parents,  is  shown  by  the  cases  of  Wright  v.  Lore,  12  O.  St. 
619;  Morris  v.  Williams,  39  O.  St.  554.  If  the  purpose  of 
our  law  is  to  punish  the  bastard  children  for  the  errors  of 
the  parents,  to  be  consistent  the  children  should  be  pre- 
vented from  inheriting  from  the  mother  as  well  as  the 
father  after  the  marriage  of  the  parents.  It  is  said  that  the 
mother  is  always  known,  but  the  father  is  not.  But  when 
the  father  marries  the  mother,  and  recognizes  and  acknowl- 
edges the  children  as  his  own,  he  thereby  makes  himself 
known  and  thereafter  there  is  no  more  reason  for  denying 
inheritance  to  them  from  him  than  from  the  mother^  Again, 
the  weight  of  authority  in  this  country  is  in  favor  of  the  de- 
fendant in  error.  Carroll  v.  Carroll,  20  Tex.  731 ;  Haw- 
becker  v.  Hawbecker,  43  Md.  516;  Blythe  v.  Ayers,  96  Cal. 
532  (31  Pac  Rep.  915;  19  L.  R.  A.  40)  ;  Schouler,  Dom.  Rel. 
226;  Sutphin  V.  Cox,  i  Western  Law  Monthly,  346." 

Sec.  172.  Descent  to  surviving  husband — Statutes 
construed.  Construing  111.  Rev.  Stat.,  ch.  39,  §  i,  subd.  3, 
providing  that  where  there  is  a  widow  or  surviving  husband 
and  no  child  or  children  or  their  descendants,  one-half  of 
such  real  estate  shall  descend  to  such  widow  or  husband, 
and  the  other  half  shall  descend  as  in  other  cases,  and  subd. 
6  providing  that  "if  any  intestate  leaves  a  widow  or  surviv- 
ing husband  and  no  kindred,  his  or  her  estate  shall  descend 
to  such  widow  or  surviving  husband,"  it  is  held  that  the 
surviving  husband  of  a  woman  dying  intestate  without  issue, 
inherits  only  one-half  her  estate,  under  subd.  3,  where  she 
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leaves  surviving  uncles  or  aunts.  Lockwood  v.  Moffet,  177 
111.  49  (52  N.  E.  Rep.  260).  In  Kentucky  a  surviving  hus- 
band cannot  claim  both  the  homestead  in  his  deceased  wife's 
land,  given  him  by  Stat.  §  1708,  and  the  one-third  life  inter- 
est given  him  by  §  2132,  but  must  elect.  Carpenter  v. 
Hazelrigg,        Ky.  (45  S.  W.  Rep.  666;  20  Ky.  Law 

Rep.  231).  In  Minnesota  it  is  held  that  a  surviving  hus- 
band takes  an  undivided  one-third  of  his  wife's  real  estate, 
unaffected  by  a  prior  execution  sale  on  a  judgment  against 
her,  but  he  takes  it  subject  in  its  just  proportion  with  the 
other  real  estate,  to  the  payment  of  such  of  her  debts  as  are 
not  paid  from  personal  estate,  as  provided  in  Gen.  Stat. 
1S94,  §  4471.  Dayton's  Estate  v.  Johnson,  75  Minn.  4  ijj  N. 
W.  Rep.  421 ;  74  Am.  St.  Rep.  438). 

Sec.  173.  Descent  to  surviving  wife — Statutes  con- 
strued. I  Starr  &  C.  Ann.  111.  Stat.,  p.  879,  ch.  39,  §§i,  12; 
pp.  901,  903,  ch.  41,  §§  10,  12  construed  and  applied — rights 
cf  widow  in  property  of  her  husband  as  to  which  he  dies 
intestate.  Sutton  v.  Read,  176  111.  69  (51  N.  E.  Rep.  801). 
A  widow's  right  to  occupy  lands  of  her  deceased  husband 
with  his  children  or  heirs  until  her  dower  is  assigned  is  a 
personal  right  which  she  cannot  convey  to  others.  Ind, 
Rev.  Stat.  1843,  p.  810,  §  107  applied.  Grubbs  v.  Leyen- 
decker,  153  Ind.  348  (53  N.  E.  Rep.  940).  Under  Ind.  Rev. 
Stat.  1894,  §  2644  providing  that  if  a  man  marry  a  second  or 
subsequent  wife  and  have  by  her  no  children  and  die 
leaving  children  alive  by  a  previous  wife  the  land  which 
at  his  death  descends  to  such  wife  shall  at  her  death 
descend  to  his  children  by  the  previous  wife,  it  is  held  that 
a  second  or  subsequent  wife  takes  a  fee  which  upon  her 
death  passes  to  her  husband's  children  by  the  former  mar- 
riage as  her  forced  heirs,  p.nd  if  such  children  die  leaving  no 
issue  before  the  death  of  the  widow  their  heirs  do  not  take 
the  fee  upon  her  death  but  it  passes  to  her  heirs  or  creditors. 
Byrum  v.  Henderson,  151  Ind.  102  (51  N.  E.  Rep.  94). 
This  section  as  amended  in  1889  declaring  the  estate  of  such 
second  wife  to  be  only  a  life  estate,  is  void,  because  it  at- 
tempts to  amend  a  repealed  statute.  Helt  v.  Helt,  152  Ind. 
142  (52  N.  E.  Rep.  699).  I  Ind.  Rev.  Stat.  1876,  p.  411,  §  18, 
which  renders  void  a  conveyance  by  a  widow  after  her 
second  or  subsequent  marriage,  of  any  real  estate  acquired 
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by  virtue  of  any  previous  marriage,  will  not  be  construed 
to  invalidate  any  ordinary  quitclaim  deeds  made  in  pur- 
suance of  a  mutual  agreement  between  her  and  the  heirs 
of  her  former  husband  for  the  partition  of  the  land  acquired 
from  him,  where  the  agreement  is  such  a  one  as  they  had 
power  to  make ;  but  this  right  does  not  authorize  their  mak- 
ing such  an  agreement  as  will  confer  on  her  full  power  of 
alienation  in  violation  of  the  statute.  Mickels  v.  EUsesser, 
149  Ind.  415  (49  N.  E.  Rep.  373).  Ind.  Rev.  Stat.  1894,  § 
2656,  makes  a  widow's  interest  in  her  husband's  lands  sub- 
ject to  a  purchase  money  mortgage  thereon,  and  an  order  of 
court  selling  land  to  satisfy  such  a  mortgage  cannot  be  col- 
laterally attacked  by  her  where  she  was  made  a  party 
thereto.  Denton  v.  Arnold,  151  Ind.  188  (51  N.  E.  Rep. 
240).  Ind.  Rev.  Stat.  1894,  §§  2503,  2504,  authorizing  the 
sale  of  a  deceased  husband's  land  including  his  widow's 
interest  therein  to  satisfy  a  lien  thereon  which  binds  such 
interest,  authorizes  the  application  of  her  interest  to  the 
payment  of  the  lien  only,  and  it  cannot  be  used  to  pay 
other  debts  or  expenses  of  administration;  and  where  the 
proceeds  of  the  sale  are  not  sufficient  to  discharge  the  lien 
and  give  the  widow  her  statutory  interest  she  may  claim  the 
right  to  be  reimbursed  out  of  her  deceased  husband's  per- 
sonal estate  to  the  extent  of  the  value  of  such  interest. 
Lewis  V.  Watkins,  150  Ind.  108  (49  N.  E.  Rep.  944).  See 
Vol.  VI,  §  217.  This  case  is  approved  by  Denton  v. 
Arnold,  151  Ind.  188  (51  N.  E.  Rep.  240).  In  Iowa  a  widow's 
right  to  a  distributive  share  in  her  husband's  estate  is 
primary  under  the  statute,  and  an  election  is  necessary  in 
order  to  retain  the  homestead  for  life.  See  opinion  for 
particular  facts  held  insufficient  to  show  an  election  to  take 
the  homestead.  Wold  v.  Berkholtz,  105  la.  370  (75  N.  W. 
Rep.  329).  la.  Code  1873,  §§  2441,  2443,  2444  construed 
and  applied — right  of  widow  to  distributive  share  in  her  hus- 
band's estate — ^particular  conduct  and  occupancy  of  home- 
stead held  not  to  constitute  an  election  to  take  the  home- 
stead in  lieu  of  her  distributive  share.  In  re  Lund's  Estate, 
107  la.  264  {77  N.  W.  Rep.  1048). 

Sec.  174.  Advancements.  A  vested  remainder  in  real 
estate  is  subject  to  advancement.  Cain  v.  Cain,  53  S.  C. 
350  (31  S.  E.  Rep.  278;  69  Am.  St.  Rep.  863).    A  deed  of 


g  174,  175  DESCENT.  152 

gift  from  a  parent  to  a  child  in  the  absence  of  proof  to  the 
contrary  will  be  presumed  to  have  be6n  intended  as  an 
advancement.  Howard  v.  Howard,  loi  Ga.  224  (28  S.  E. 
Rep.  648).  In  determining  whether  or  not  conveyances 
of  land  by  a  father  to  his  sons  were  intended  as  an  advance- 
ment, a  receipt  for  money  as  an  advancement  executed  by 
his  daughter  to  him  at  the  same  time  and  as  a  part  of  the 
same  transaction  is  admissible  in  evidence.  Heady  v. 
Brown,  151  Ind.  75  (49  N.  E.  Rep.  805). 

Sec.  175.  Rights  of  creditors  against  heirs.  The  lia- 
bility of  heirs  and  devisees  for  the  debts  of  the  decedent, 
from  whom  they  received  the  property,  is  governed  by  the 
law  in  force  at  the  time  they  actually  received  the  prop- 
erty. Blinn  v.  McDonald,  92  Tex.  604  (46  S.  W.  Rep.  787). 
The  liability  of  heirs  for  debts  or  covenants  of  their  ancest- 
ors in  no  event  extends  beyond  the  property  inherited  by 
them  or  its  value.  Minn.  Gen.  Stat.  1894,  ch.  TJ  applied. 
Loveridge  v.  Coles,  72  Minn.  57  (74  N.  W.  Rep.  1109). 
Construing  and  applying  Ky.  Stat.,  §  2087  providing  that 
land  of  a  decedent  alienated  by  his  heir  or  devisee  before 
suit  brought  shall  not  be  liable,  in  the  hands  of  a  bona  fide 
purchaser  for  a  valuable  consideration,  for  the  debts  of  the 
decedent  unless  an  action  so  to  subject  them  is  brought 
within  six  months  after  the  estate  is  descended,  it  is  held 
that  an  executory  contract  for  the  sale  of  land  is  an  aliena- 
tion thereof  within  the  meaning  of  the  statute.  Parks  v. 
Smoot's  Adm'rs,        Ky.  (48  S.  W.  Rep.  146;  20  Ky. 

Law  Rep.  1043).  Under  R.  I.  Pub.  Stat.,  ch.  189,  §  13,  the 
alienation  of  land  by  an  heir  or  devisee,  after  three  years 
and  six  months  from  the  grant  of  administration,  relieves 
it  from  liability  for  the  ancestor's  debts,  but  the  grantee  of 
an  heir  before  the  expiration  of  that  time  takes  it  subject  to 
any  decree  the  probate  court  may  make.  Honeyman  v.  Kelli- 
her,  20  R.  I.  564  (40  Atl.  Rep.  499).  Tex.  Rev.  Stat.,  1895, 
Art.  1869,  making  the  property  of  a  decedent  in  the  hands 
of  his  heirs  and  devisees  liable  for  his  debts,  does  not  give 
a  creditor  the  right  to  a  personal  judgment  against  them ; 
and  a  petition  to  charge  the  heirs  and  devisees  with  the 
debts  of  the  decedent  must  describe  the  property.  Blinn  v. 
McDonald,  92  Tex.  604  (46  S.  W.  Rep.  787). 
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(75  Mi  ss.  907.) 

Description  of  real  estate—Use  of  word  ''frac- 
tional." A  description  of  real  estate  in  a  deed  as  "  fractional  N.  W. 
comer  of  S.  W.  X  of  section  6,  T.  13»  R.  6,  containing  83  acres/*  is  suffi- 
ciently certain,  the  word  "fractional'*  properly  meaning  the  same  a. 
"fraction,"  or  "fractional  piece,"  or  " fractional  part." 

Sec.  176.  Statement  of  the  case.  Appellant  exhibited 
his  bill  in  the  chancery  court  of  Monroe  county  against 
appellee,  alleging  that  he  is  the  owner  of  "fractional  N.  W. 
Comer  of  S.  W.  %  of  section  6,  T.  13,  R.  6,  containing  33 
acres;*'  that  the  defendant  was  in  possession  of  said  land, 
claiming  title  thereto.  The  deed  under  which  complainant 
claimed  title,  containing  the  description  above  set  out,  was 
made  an  exhibit  to  this  bill.  Complainant  prays  for  a 
decree  putting  him  in  possession,  and-  for  cancellation  of 
defendant's  deed.  Defendant  demurred  to  this  bill,  assign- 
ing as  cause  of  demurrer,  among  others,  that  the  descrip- 
tion of  the  land  sought  to  be  described  therein  is  vague  and 
uncertain  and  that  the  deeds  referred  to  as  exhibits  con- 
veyed no  title  to  said  lands,  and  the  said  deeds  are  void 
on  their  face  for  indefiniteness.  This  demurrer  was  sus- 
tained and  the  bill  dismissed.  From  that  decree  com- 
plainant appealed. 

Whitfield,  J. 

Sec.  177.  Description  of  real  estate — ^Use  of  word 
"fractional."  The  description,  "fractional  N.  W.  corner  of 
S.  W.  J4  of  section  6,  T.  13,  R.  6,  containing  33  acres,"  is 
sufficiently  certain.  A  corner  is  not  a  square.  In  the  meas- 
urement and  description  of  land  it  has  a  fixed  meaning. 
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As  held  in  Bowers  v.  Chambers,  53  Miss.  267,  where  the 
description  was,  "14  acres  off  of  the  N.  E.  corner,  E.  J4," 
etc.  "A  corner  is  a  base  point  from  which  two  sides  of  the 
land  conveyed  shall  extend  an  equal  distance,  so  as  to  in- 
clude, by  parallel  lines,  the  quantity  conveyed."  Counsel 
for  appellee  concede  that  the  description  would  be  good, 
but  for  the  use  of  the  word  "fractional."  They  make  the 
word  "fractional"  qualify  the  word  "corner,"  making  "cor- 
ner" describe  the  space  between  the  lines,  and  argue  from 
that  assumed  premise,  with  perfect  accuracy,  that  a  frac- 
tional corner — using  "corner"  in  that  ^  sense — may  be  so 
n>ade  fractional  or  broken  or  irregular,  in  many  ways,  and 
hence  it  is  absolutely  uncertain  what  land  was  meant  to 
be  conveyed.  But,  as  said,  a  corner,  in  this  use  of  the 
word,  does  not  mean  a  "square,"  but  a  "base  point"  from 
which  to  start  the  measurement.  A  corner  is  insusceptible 
of  "fractional"  division  into  parts,  and  hence  the  word 
"fractional"  cannot  possibly,  in  the  right  use  of  words, 
qualify  "corner."  A  "fractional  corner"  is  a  contradiction 
in  terms.  The  premise  being  unsound,  the  argument  falls 
to  the  ground.  The  word  "fractional"  here  can  properly 
enough,  under  the  authority  of  Seldon  v.  Coffee,  55  Miss. 
41,  be  made  to  qualify  the  word  "section,"  and  by  simple 
transposition  the  description  would  read  "N.  W.  corner  of 
S.  W.  J4  of  fractional  section  6,  containing  33  acres,"  which 
is  k  good  description ;  or,  "fractional"  being  treated  as  sur- 
plusage, qualifying  nothing,  or  a  mere  general  phrase,  fol- 
lowed by  the  particular  description,  the  description  would 
be  good.  There  would  be  authority  for  this  view,  con- 
struing the  instrument,  so  as,  if  legally  possible,  to  save 
it,  under  2  Devi,  on  Deeds,  §  1040.  The  natural  construc- 
tion seems  to  us  to  be  to  treat  "fractional"  as  meaning 
the  same  as  "fraction,"  or  "fractional  piece,"  or  "fractional 
part;"  and  the  description  would  then  convey  fraction  or 
fractional  part  in  N.  W.  corner,  etc.,  containing  33  acres. 
If  reasonably  possible,  such  construction  must  be  given  as 
will  uphold  the  deed,  and  not  impute  to  the  parties  the 
purpose  to  execute  an  instrument  which  is  a  nullity.  De- 
cree reversed,  demurrer  overruled  and  cause  remanded, 
with  leave  to  answer  in  30  days  after  filing  of  mandate 
m  court  below. 
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Sec  178.  Use  of  words  "fractional"  or  ''part'*  in 
descriptions. 

A  description  of  land  as  "The  south  fractional  one-fourth  of 
northeast  quarter  of  section  three,  township  forty-three,  range  seven, 
north  of  Gasconade  River,  containing  eighteen  acres,"  is  sufficient,  and 
conveys  the  southeast  fractional  quarter  of  the  northeast  quarter  in 
said  section,  township  and  range,  where  the  southeast-quarter-quarter 
section  contains  18  acres  and  the  southwest-quarter-quarter  contains 
34.40  acres,  since  the  description  could  apply  only  to  the  southeast 
fractional  quarter.  Prior  v.  Scott,  87  Mo.  303  (2  West.  Rep.  494). 
Description  of  land  as  "a  portion"  or  "a  part"  of  a  given  quarter- 
quarter  section  in  a  certain  township  and  range,  without  stating  the 
number  of  acres,  is  insufiicient,  since  it  does  not  come  within  the  maxim : 
"Id  certum  est,  quod  certum  reddi."  Bottoms  v.  Dykes,  102  Ala.  582  ( 14 
So.  Rep.   874).     See,   also,   Tiemey   v.    Brown,        Miss.  (5    So. 

Rep.  104).  A  deed  to  1,800  acres  of  land  described  as  "being  the  up- 
per part"  of  a  certain  league  and  labor  of  land,  is  void  for  uncer- 
tainty of  description,  since  the  phrase  "upper  part"  refers  to  eleva- 
tion of  the  land,  which  may  be  in  any  part  of  the  league.  Harris  v. 
Shafer,  86  Tex.  314  (23  S.  W.  Rep.  979).  See,  also,  Tiemey  v.  Brown, 
Miss.  (5  So.  Rep.  104.)     Construing  a  description  as  "the  fol- 

lowing described  real  estate  in  the  city  of  Decatur,  Morgan  County, 
Alabama,  to- wit:  *  *  *  Part  lots  126  and  127  known  as  the  *Stiles 
Lots,' "  it  is  held  that  reference  is  made,  not  to  parts  of  lots  126  and 
127,  but  to  the  whole  of  said  lots,  and  that  they  are  fractional  lots,  i. 
e.  less  in  their  entire  area  than  the  size  of  lots  generally  as  laid  out  in 
the  plat  of  the  town.  So  interpreted,  the  description  is  sufficiently  defi- 
nite and  certain.  Freeman  v,  Stuart,  119  Ala.  158  (24  So.  Rep.  31). 
A  conveyance  of  the  east  part  of  lots  six  and  nine  in  a  certain  block, 
"beginning  at  the  northeast  corner  of  safd  lots,"  south  to  the  south- 
cast  comer  of  lot  nine,  thence  west  225^^  feet,  thence  north  to  a  point  on 
the  north  line  of  lot  six  225^  feet  west  of  its  northeast  corner ;  thence 
east  to  the  place  of  beginning,  is  not  invalidated  because  of  uncertainty 
as  to  the  place  of  beginning  of  the  description,  where  lot  six  lies  north 
of  lot  nine  and  their  northeast  corners  do  not  coincide,  but  the  phrase 
"beginning  at  the  northeast  corner  of  lots  six  and  nine,"  will  be  con- 
strued as  applying  to  the  two  lots  as  one  body  of  land.  Holston  v. 
Needles,  115  111.  461  (3  West  Rep.  50;  5  N.  E.  Rep.  530). 

Sec.  179.  Description  as  so  many  acres  off  of  the  side 
or  in  the  comer  of  a  designated  tract. 

A  description  of  land  in  a  tax  deed  as  140  acres  in  the  east 
side  of  a  designated  quarter  section  which  is  partially  covered  by  a  lake 
is  not  void  for  uncertainty,  but  properly  may  be  construed  as  covering 
a  strip  of  equal  width  off  the  east  part  or  side  of  the  quarter  section, 
although  embracing  part  of  the  lake.    Mendota  Club  v.  Anderson,  10 1 
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Wis.  479  (78  N.  W.  Rep.  185).  A  deed  for  "one  hundred  and  thirty- 
four  acres  of  land  on  the  north  side  of"  a  lot  described  by  its  number, 
district  and  county,  the  lot  being  .by  statute  a  square,  is  sufficient  in  de- 
scription, the  land  conveyed  being  embraced  by  a  parallelogram  formed 
by  drawing  a  line  across  the  lot  parallel  with  its  northern  boundary  so 
that  134  acres  will  be  included.  Gress  L'"**!.  Co.  v.  Coody,  94  Ga.  519  (21 
S.  E.  Rep.  217).   See,  also,  Tierney  v.  Brown,        Miss.  (5  So.  Rep. 

104).  Where  a  deed  describes  the  premises  only  by  the  number  of 
acres  lying  on  the  north  and  east  sides  of  a  certain  lot  of  land,  subject 
to  dower,  and  at  the  widow's  death,  to  be  the  sole  property  of  the  ven- 
dee, his  heirs  and  assigns  forever,  in  fee  simple,  it  is  not  void  for  uncer- 
tainty, since  the  description  is  equivalent  to  a  direct  reference  to  the 
proceedings  by  which  dower  was  assigned,  the  plain  import  01  the  deed 
being  to  convey  the  reversion  in  the  premises  embraced  in  the  assign- 
ment of  the  dower.  Porter  v.  Johnson,  Ga.  (7  S.  E.  Rep.  317). 
The  description  of  land  in  a  conveyance  as  "One  acre,  being  the  south- 
east comer"  of  a  certain  quarter  section,  is  sufficient,  and  means  a  square 
acre  in  the  corner  designated.  Smith  v.  Nelson,  no  Mo.  552  (19  S.  W. 
Rep.  734).  In  Walsh  v.  Ringer,  2  Ohio,  327,  the  court  in  passing  on  a 
similar  conveyance  said:  "That  corner  is  a  base  point,  from  which 
two  sides  of  the  land  conveyed  shall  extend  in  equal  distance  so  as  to 
include  by  parallel  lines  the  quantity  conveyed."  A  conveyance  of  320 
acres  to  be  selected  by  the  grantee,  in  a  rectangular  shape,  out  of  any  of 
the  four  corners  of  a  certain  traqt  of  land,  does  not  convey  a  legal  title 
to  any  part  of  the  tract,  but  confers  a  mere  equitable  right  to  make  the 
selection  and  compel  a  conveyance  of  the  tract  selected;  and  a  failure 
for  more  tharf  twenty  years  to  make  selection  will  render  a  demand  for 
a  certain  tract  out  of  a  corner  of  the  larger  tract  stale,  as  against  pur- 
chasers from  the  heirs  of  the  grantor.  Dull  v.  Blum,  68  Tex.  299  (4  S. 
W.  Rep.  489). 


EPITOME  OF  CASES. 

Sec.  180.  Sufficiency  of — General  principles.  A  de- 
scription as  so  many  acres  in  a  certain  county  is  insuf- 
ficient. Gorter  v.  Gale,  86  Md.  687  (39  Atl.  Rep.  527). 
A  description,  although  by  metes  and  bounds,  which  does 
not  refer  to  any  known  government  survey  and  fails  to 
designate  in  what  county  and  state  the  land  is  situated, 
is  insufficient.  PfaflF  v.  Cilsdorf,  173  111.  86  (50  N.  E:  Rep. 
670).  Where  the  owner  of  a  Mexican  grant  has  surveyed 
and  subdivided  the  same  in  the  same  way  as  if  the  grant 
were  a  part  of  the  public  domain,  a  description  in  a  mort- 
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gage  by  such  subdivisions  is  sufficient.  Savings  Bank  v. 
Daley,  121  Cal.  199  (53  Pac.  Rep.  420).  A  description  in  a 
conveyance  of  land  formed  by  accretion  is  sufficient  where 
the  premises  can  be  established  by  extending  the  lines  of 
a  fractional  section  as  designated  in  the  original  govern- 
ment survey.  Egan  v.  Fountain,  la.  (78  N.  VV. 
Rep.  912).  Where  the  boundary  lines  of  a  description  can 
be  determined  only  by  their  courses  and  distances  from  a 
designated  beginning  point  which  cannot  be  located,  the 
description  is  insufficient.  Holmes  v.  Sapphire  Val.  Co., 
121  N.  C.  410  (28  S.  E.  Rep.  545).  A  description  will  not 
be  held  void  for  uncertainty  on  account  of  the  starting 
point  which  is  made  by  reference  to  an  addition  to  a  town 
not  being  definitely  and  precisely  fixed,  if  there  is  enough 
in  the  description  to  identify  the  premises  intended  to  be 
conveyed.  Pittsburg,  C.  C.  &  St.  L.  Ry.  v.  Beck,  152  Ind. 
421  (53  N.  E.  Rep.  439). 

Sec.  iSi.  Sufficiency  of — ^Particular  cases.  A  descrip- 
tion of  a  lot  as  "lot  36,  in  the  town  of  Webb,  Tallahatchie 
County,  Miss.,"  is  not  uncertain  for  failure  to  describe  the 
land  as  in  the  state  of  Mississippi,  where  the  deed  is  dated 
at  Webb,  Miss.,  and  describes  the  grantor  as  being  of 
Tallahatchie  County,  Mississippi,  and  the  beneficiary  as 
doing  business  at  Webb  in  said  state,  and  is  acknowledged 
before  a  justice  of  the  peace  in  said  county  and  state.  Wil- 
kerson  v.  Webb,  75  Miss.  403  (23  So.  Rep.  180).  A  stipula- 
tion in  a  deed  of  separation  entered  into  between  a  husband 
and  wife  declaring  payment  of  a  specified  annuity  to  the 
wife,  a  lien  on  the  husband's  "estate"  is  a  sufficient  descrip- 
tion to  give  notice  to  a  subsequent  mortgagee  of  any  of 
his  lands.  Higgins  v.  Higgins,  121  Cal.  487  (53  Pac.  Rep. 
1081 ;  66  Am.  St.  Rep.  57).  Where  an  option  contract  to 
sell  land  described  it  as  "our  farm  in  LeClaire's  Reserve, 
Rock  Island  County,  and  containing  eighty-three  and  thir- 
ty-one-hundredths  acres,  more  or  less,"  contained  a  clause 
providing  for  the  waiver  of  all  the  homestead  rights  "re- 
served to  us  by  the  laws  of  the  state  of  Illinois,"  it  was 
held  that  the  description  sufficiently  showed  the  land  to  be 
in  the  state  of  Illinois,  and  that  it  was  sufficient  to  sustain 
an  action  for  specific  performance.  Guyer  v.  Warren,  175 
111.  328  (51  N.  E.  Rep.  580).     For  particular  description 
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held  good,  see  Parker  v.  Salmons,  loi  Ga.  i6o  (28  S.  E. 
Rep.  681;  65  Am.  St.  Rep.  291);  Husted  v.  Willoughby, 
117  Mich.  56  (75  N.  W.  Rep.  279).  For  particular  descrip- 
tion held  sufficient  in  a  deed  of  a  mining  claim,  see  Hayden 
V.  Brown,  33  Or.  221  (53  Pac.  Rep.  490).  For  particular 
descriptions  held  insufficient,  see  Diamond  Plate-Glass  Co. 
V  Tennell,  22  Ind.  App.  132  (52  N.  E.  Rep.  168)  ;  Gatins  v. 
Angier,  104  Ga.  386  (30  S.  E.  Rep.  876).  Where,  pending 
an  action  to  dissolve  a  partnership,  the  partners  enter  into 
an  agreement  to  dissolve  providing  that  "all  the  right,  title 
and  interest"  of  one  partner,  naming  him,  "in  and  to  the 
partnership  real  estate  is  hereby  transferred  and  set  over" 
to  the  other  partner,  naming  him,  it  is  held  that  an  order 
of  court  directing  the  execution  ot  a  conveyance  in  accord- 
ance with  the  terms  of  such  agreement  which  is  made  a 
part  of  the  order  is  sufficient  without  specifically  describing 
the  real  estate  to  be  conveyed.  Knowlton  v.  Dolan,  151 
Ind.  79  (51  N.  E.  Rep.  97).  See  opinion  for  exhaustive 
collation  of  cases  on  this  subject. 

Sec.  182.  Construction  of  descriptions.  Where  a  de- 
scription by  metes  and  bounds  is  followed  by  a  reference 
to  some  other  writing  for  further  description,  the  latter 
cannot  be  looked  to  to  enlarge  the  former.  Sanger  v.  Rob- 
erts, 92  Tex.  312  (48  S.  W.  Rep.  i).  Where  a  testator  own- 
ing a  given  number  of  acres  in  a  certain  quarter  section 
devises  that  number  of  acres  to  his  son  "off  of  the  east 
side"  of  such  quarter  section,  the  quoted  words  may  be 
disregarded  where  the  lands  owned  by  the  testator  are  not 
located  in  that  position.  Huffman  v.  Young,  170  111.  290 
(49  N.  E.  Rep.  570).  In  a  description  as  "all  that  part  W. 
Yiy  N.  E.  4,  sec.  24,"  etc.,  the  figure  "4"  will  be  construed 
as  meaning  "quarter."  Diamond  Plate-Glass  Co.  v.  Ten- 
nell, 22  Ind.  App.  132  (52  N.  E.  Rep.  168).  When,  by 
omitting  one  part  of  the  description  in  a  written  instru- 
ment which  is  false  or  impossible,  a  perfect  description  re- 
mains, the  false  part  should  be  rejected  and  the  instrument 
upheld  as  effectual  to  carry  out  the  intention  of  the  parties. 
Hayden  v.  Brown,  33  Or.  221  (53  Pac.  Rep.  490) ;  Clark 
V.  Hutzler,  96  Va.  73  (30  S.  E.  Rep.  469).  A  deed  contain- 
ing a  description,  and  referring  to  a  map  having  lines  drawn 
upon  it,  and  marking  natural  boundaries,  and  the  natural 


159  EPITOME  OF  CASES.  §  182,  188 

objects  delineated  on  its  surface,  should  be  considered  as 
giving  the  true  description  of  the  land  as  much  as  if  the  map 
were  marked  down  on  the  deed.  Slauson  v.  Goodrich 
Transp.  Co.,  99  Wis.  20  (74  N.  W.  Rep.  574;  40  L.  R.  A. 
825).  A  clause  following  the  description  in  a  mortgage 
providing  that  "this  mortgage  excepts  from  the  within 
description  all  that  part  already  taken  and  graded  for  Da- 
kota Avenue,"  excepts  the  full  width  of  a  strip  as  graded 
and  used  by  the  city  for  a  street  pending  proceedings  to 
appropriate  it,  although  such  proceedings  were  subsequently 
abandoned.  Lawrence  v.  London  &  N.  W.  Amer.  Mortg. 
Co.,  71  Minn.  535  (74  N.  W.  Rep.  892).  Where  the  first 
call  in  a  deed  to  a  portion  of  a  tract  of  land  fronting  on 
a  street  is  for  so  many  feet  frontage,  which  was  the  evident 
intention  of  the  grantor  to  convey,  a  subsequent  contrary 
declaration  of  the  distance  of  one  comer  of  such  a  tract  from 
another  designated  point,  will  not  be  adopted  so  as  to  cut 
down  the  amount  of  land  conveyed.  Clark  v.  Beloff,  71 
Conn.  237  (41  Atl.  Rep.  801).  When,  in  a  conveyance,  a 
lot  is  described  as  fronting  so  many  feet  upon  a  given 
street,  and  running  back  a  specified  distance  to  another 
street,  the  measurement  will  begin  at  the  margin  of  the 
street  or  line  up  to  which  the  grantee  may  occupy,  and  it 
will  tun  Sack  the  distance  to  the  margin  or  line  of  the  next 
street,  but  the  conveyance  will  be  held,  nevertheless,  to 
cover  the  space  on  each  street  from  the  margin  to  the  center, 
and  to  carry  with  it  the  grantor's  right  to  the  street  subject 
to  the  public  easement.  In  other  words,  while  the  meas- 
urement only  begins  at  the  margin  of  the  street,  and  ex- 
tends to  the  margin  of  the  other,  the  conveyance  will  carry 
all  the  grantor's  interest  in  each  highway  or  street  to  its 
middle  line,  if  the  grantor  owns  to  such  middle  line.  Reeves 
V.  Allen,  loi  Tenn.  412  (47  S.  W.  Rep.  495).  For  construc- 
tion of  particular  descriptions,  see  Presnell  v.  Headley,  141 
Mo.  187  (43  S.  W.  Rep.  378). 

Sec.  183.  Evidence  in  aid  of  descriptions.  Parol  evi- 
dence IS  admissible  to  explain  latent  ambiguities  and  for  the 
purpose  of  identifying  the  premises,  Evans  v.  Gerry,  174 
^'1-  595  (51  N.  E.  Rep.  615);  Cottingham  v.  Hill,  119  Ala. 
353  (24  So.  Rep.  552 ;  y2  Am.  St.  Rep.  923)  ;  but  such  evi- 
dence is  not  admissible  to  show  a  mistake  in  a  description, 
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or  to  alter  or  vary  the  boundary  or  to  substitute  another 
or  different  boundary  from  the  one  expressed.  Donehoo 
V.  Johnson,  120  Ala.  438  (24  So.  Rep.  888).  The  omission 
from  a  deed  of  the  name  ot  the  state  and  county,  where  the 
land  is  described  by  section,  township,  and  range  established 
by  government  survey,  is  a  latent  ambiguity  which  may  be 
supplied  by  parol.  Ladnier  v.  Ladnier,  75  Miss.  ^^^  (23 
So.  Rep.  430).  A  description  as  "the  Southeast  forty  of  the 
Northeast  quarter"  does  not  contain  a  latent  ambiguity. 
Evans  v.  Gerry,  174  111.  595  (51  N.  E.  Rep.  615).  See 
Ballards'  Law  Real  Prop.,  Vol.  Ill,  §§  210-212. 
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(152  Ind.  152.) 

Right  of  grantor  of  way  to  maintain  gates  at  ter- 
mini. The  grant  of  "  a  free  and  undisturbed  right  to  the  use  "  of  a  way 
over  land  of  the  grantor  does  not  prevent  his  maintaining  gates  at  the 
termini  of  such  way. 

Monks,  C.  J. 

Sec.  184.  Statement  of  the  case.  Appellant  sued  ap- 
pellee to  enjoin  him  from  removing  a  gate  erected  across  a 
private  way,  and  for  damages.  After  the  issues  were  joined, 
the  court  tried  said  cause,  and  made  a  special  finding  of  the 
facts,  and  stated  conclusions  of  law  thereon  in  favor  of 
appellee,  to  each  of  which  appellant  excepted.  Judgment 
was  rendered  in  favor  of  appellee.  The  errors  assigned 
call  in*  question  each  conclusion  of  law. 

It  appears  from  the  special  finding  that  one  Shanower 
owned  two  adjoining  tracts  of  land,  and  that  the  north  end 
of  one  of  said  tracts  abutted  upon  a  public  highway.  In 
1890  said  Shanower  sold  and  conveyed  to  appellant's  grantor 
the  tract  abutting  upon  said  highway,  without  any  reserva- 
tion in  the  deed,  and  at  the  same  time  s6ld  and  conveyed 
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to  appellee  the  other  tract,  providing  in  said  deed  that  ap- 
pellee "should  have 'a  free  and  undisturbed  right  to  the 
use"  of  a  way  out  to  the  public  road  on  the  tract  con- 
veyed to  appellant's  grantor,  15  feet  wide,  and  about  100 
rods  long.  The  deed  to  appellant's  grantor  was  executed 
October  14,  1890,  and  the  deed  to  appellee  was  signed  and 
acknowledged  on  October  14,  1890,  but  was  not  delivered 
uiitil  the  next  day,  October  15th.  At  the  time  that  said 
deeds  were  executed,  said  way  was  fenced  on  both  sides 
from  the  land  sold  to  appellee,  north  to  the  highway,  leav- 
ing a  passageway  about  15  feet  wide  between  said  fences, 
and  so  remained  until  April,  1895,  when  the  west  fence 
along  said  lane  was  taken  down  and  removed  by  appellant, 
who  then  owned  the  same,  without  the  consent  and  over 
the  objection  of  appellee,*  and  has  not  since  been  replaced ; 
that,  at  the  time  said  deeds  were  made,  gates  or  bars  were 
maintained  across  said  way  about  18  rods  south  of  the  high- 
way, where  they  remained  until  1893,  when  they  were 
placed  by  appellant's  grantor  at  the  north  end  of  said  way, 
next  to  the  highway,  without  the  consent  of  appellee. 
There  was  no  understanding  or  agreement  between  appellee 
and  appellant  or  his  grantor  that  the  gate  should  be  main- 
tained on  any  part  of  said  way;  that  the  gate  across  the 
north  end  of  said  way  next  the  highway  was  removed  by 
appellee  October,  1896,  before  the  commencement  of  this 
action. 

Sec.  185.  Right  of  grantor  of  way  to  maintain  gates  at 
termini — ^Authorities  collated.  It  is  the  rule  established 
by  the  authorities  that,  where  one  grants  a  right  of  way 
across  his  land,  he  may  shut  the  termini  of  the  same  by ' 
rjates,  which  the  grantee  must  open  and  close  when  he 
uses  the  same,  unless  an  open  way  is  expressly  granted. 
Phillips  V.  Dressier,  122  Ind.  414  (24  N.  E.  Rep.  226;  17 
Am.  St.  Rep.  375)  ;  Frazier  v.  Myers,  132  Ind.  71,  73  (31 
N.  E.  Rep.  536)  ;  Maxwell  v.  McAtee,  9  B.  Mon.  20  (48 
Am.  Dec.  409)  ;  Garland  v.  Furber,  47  N.  H.  301 ;  Bean  v. 
Coleman,  44  N.  H.  539;  Amondson  v.  Severson,  37  la.  602; 
Houpes  V.  Alderson,  22  la.  160;  Bakeman  v.  Talbot,  31  N. 
Y.  366  (88  Am.  Dec.  275,  and  note,  p.  282)  ;  Brill  v.  Brill, 
108  N.  Y.  511  (15  N.  E.  Rep.  538);  Huson  v.  Y'oung,  4 
Lans.  63 ;  Baker  v.  Frick,  45  Md.  337  (24  Am.  Rep.  506) ; 
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Frank  v.  Benesch,  74  Md.  58  (21  At!.  Rep.  550;  z8  Am.  St. 
Rep.  237,  and  note,  p.  239) ;  Short  v.  Devine,  146  Mass.  119 
(15  N.  E.  Rep.  148);  Green  v.  Goff,  153  111.  534  (39  N.  E. 
Rep.  975) ;  Whaley  v.  Jarrett,  69  Wis.  613  (34  N.  W.  Rep, 
727 ;  2  Am.  St.  Rep.  764,  and  note,  p.  766) ;  Johnson  v. 
Borson,  77  Wis.  593  {46  h.  W.  Rep.  815 ;  20  Am.  St.  Rep. 
146,  and  note,  p.  151) ;  Sizer  v.  Quinlan,  82  Wis,  390  (52  N. 
W.  Rep.  590;  33  Am.  St.  Rep.  55;  16  L.  R.  A.  512)  ;  Con- 
nery  v.  Brooke,  73  Pa.  St.  80;  Hartman  v.  Fick,  167  Pa. 
St.  18  (31  Atl.  Rep.  342;  46  Am.  St.  Rep.  659.  and  note)  ; 
Kohler  v.  Smith,  3  Pa.  Sup.  Ct.  176;  Washb.  Easem.  (4th 
Ed.),  pp.  255,  256,  291,  292 ;  Godd.  Easem.  (Bennett's  Ed.), 
330.  331 ;  Jones,  Easem.,  §§  400,  401,  405,  406, 

It  is  insisted,  however,  by  appellee,  that  the  words  of 
the  grant  that  he  "should  have  a  free  and  undisturbed  right 
to  use"  the  way  was  an  express  grant  of  an  open  way, 
and  appellant  had  no  right,  therefore,  to  maintain  gates 
across  the  same.  It  is  said  by  Mr.  Washburn,  in  his  work 
on  Easements  (p.  255) :  "Where  the  grant  was  of  'a  free 
and  unobstructed  way,'  it  was  held  that  the  owner  of  the 
land  might  maintain  gates  across  it,  unless  this  would  be 
inconsistent  with  the  purposes  for  which  the  way  was 
gianted.  Garland  v.  Furber,  47  N.  H.  304."  In  Brill  v. 
Brill,  108  N.  Y.  511  (15  N.  E.  Rep.  538),  it  was  held  that, 
when  the  provision  in  a  deed  was  that  the  owner  of  the 
dominant  estate  was  to  have  "free  ingress  and  egress"  over 
the  servient  estate,  the  owner  of  the  servient  estate  had 
the  right  to  maintain  gates  across  the  way  which  the 
owner  of  the  dominant  estate,  then  using  the  way,  was  re- 
quired to  open  and  close;  that,  under  said  provision,  the 
sole  right  of  the  owner  of  the  dominant  estate  was  the 
right  of  passage.  The  court  said  at  page  519,  ro8  N.  Y,  (15 
N.  E,  Rep.  540):  "His  grantor  secured  to  him  an  ease- 
ment of  way;  that  is,  the  right  to  use  the  surface  of  the 
soil  for  the  purpose  of  passing  and  repassing,  and  the  in- 
cidental right  of  properly  fitting  the  surface  for  that  use. 
The  plaintiff,  as  owner  of  the  soil,  has  all  the  rights  and 
benefits  of  ownership  consistent  with  such  an  easement. 
Aikirs  V.  Bordman,  2  Mete.  (Mass.)  457  (37  Am.  Dec.  100)  ; 
Bakeman  v.  Talbot,  31  N.  Y.  366  (88  Am.  Dec.  275). 
Among  others  must  be  the  right  to  have  his  lands  fenced 
01  urfenced,  at  his  pleasure."     It  was  held  in  Connery  v. 
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Brooke,  73  Pa.  St.  84,  that  a  grant  of  the  "free  right  of 
passageway,  with  free  ingress  and  egress  at  all  times,"  did 
not  imply  that  a  gate  across  it  was  an  obstruction.  The 
court  said :  "The  fact  that  the  gate  was  there  at  the  date 
of  the  grant,  and  that  it  was  allowed  to  remain,  cannot 
change  the  plain  meaning  of  the  words  of  the  grant;  but 
it  may  help  us  to  ascertain  the  intention  of  the  parties,  if 
there  be  any  doubt  as  to  their  meaning.  *  *  *  But 
what  is  meant  by  the  free  use  of  a  passageway?  Does  it 
necessarily  mean  that  there  shall  be  no  gate  or  door  hung 
across  it,  or  if  there  is,  that  it  shall  always  be  kept  open? 
Has  not  the  owner  of  a  passageway  its  free  use  if  he  hangs 
a  gate  across  it  at  its  intersection  with  the  street?  If  I 
grant  the  free  use,  right  and  privilege  of  the  hall  of  my 
house,  with  free  ingress  and  egress  at  all  times,  must  I 
*?ke  off  the  door  lei.ding  into  it,  or  keep  it  wide  open,  in 
order  that  the  grantee  may  have  the  free  use  of  it,  or  cannot 
he  have  its  free  use  if  he  can  enter  it  by  opening  the  door 
whenever  he  chooses?  Without  doubt,  I  cannot  unreas- 
onably obstruct  his  use  of  it ;  but,  if  the  door  amounts  prac- 
tically to  little  or  no  inconvenience,  it  seems  to  me  that  it 
is  not  necessarily  a  wrongful  obstruction.  Free  is  a  relative 
term  when  applied  to  the  use  of  a  thing.  It  does  not  fol- 
low that  I  have  not  the  free  use  of  a  room  because  I  have 
to  open  a  door  in  order  to  get  into  it;  nor  does  it  follow 
that  I  have  not  the  free  use  of  an  alley  because  I  have  to 
open  a  gate  to  go  into  and  out  of  it.  A  gate  may  be  so 
placed  as  to  'be  a  practical  and  unreasonable  obstruction 
to  the  free  use  of  a  passageway;  and  it  may  be  so  con- 
structed and  placed  as  not  to  amount  to  any  practical  ob- 
struction to  its  use.  Whether  a  gate  in  this  case  amounted 
to  a  wrongful  obstruction  was  therefore  a  question  of  fact 
for  the  jury.  If  it  was  not  a  practical  hindrance,  and, 
under  the  circumstances,  an  unreasonable  obstruction  to 
the  plaintiff's  use  of  the  passageway,  then  it  was  not  a 
wrongful  or  illegal  obstruction  for  which  an  action  will 
He."  It  is  clear,  we  think,  from  the  authorities  cited,  that 
the  terms  of  the  grant  did  not  entitle  the  appellee  to  an 
open  way  out  to  the  public  road,  and  that  appellant  had  the' 
right  to  maintain  gates  across  the  way  at  the  termini  there- 
of. It  is  true  that  the  owner  of  the  servient  estate  has  no 
right  to  maintain  an  unreasonable  number  or  kind  of  gates, 
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or  to  place  the  same  so  that  they  unnecessarily  interfere 
with  the  use  of  the  way  by  the  owner  of  the  dominant  es- 
tate ;  but  there  is  no  finding  that  the  gates  across  the  way 
in  controversy  were  not  of  a  proper  .width,  or  were  of  a 
kind  or  so  placed  as  to  be  a  practical  or  unreasonable  ob- 
struction to  appellee's  use  of  the  way  over  appellant's 
land. 

It  is  insisted,  however,  by  appellant,  that  the  deed  from 
Shanower  to  appellee  conveyed  no  right  of  way  over  ap- 
pellant's land,  for  the  reason  that  the  special  finding  shows 
that  Shanower  had  no  title  to  the  land  owned  by  appellant 
when  he  executea  the  deed  to  appellee  for  said  way. 
Whether  or  not  this  insistence  of  appellant  is  correct  we 
need  not  determine,  for  the  reason  that  the  theorv  of  his 
complaint  is  that  appellee  has  the  right  to  use  the  way  in 
controversy,  if  he  closes  and  properly  secures  the  gates 
across  the  same.  Appellant  is  not  in  position  in  this  case 
to  question  appellee's  right  to  use  said  way  upon  the  con- 
ditions alleged  in  his  own  complaint.  It  follows  that  the 
court  erred  in  its  conclusions  of  law.  The  judgment  is  re- 
versed, with  instructions  to  the  court  below  to  restate  its 
conclusions  of  law,  and  render  judgment  in  favor  of  ap- 
pellant in  accordance  with  this  opinion. 

Sec.  1 86.  Right  of  servient  owner  to  maintain  gates  or 
bars  over  way. 

The  owner  of  land  subject  to  a  right  of  way  may  maintain  a  gate 
Across  the  way  if  such  is  necessary  to  the  reasonable  use  and  enjoyment 
of  his  land,  and  does  not  unreasonably  interfere  with  the  use  of  the 
way.  Dyer  v.  Walker,  gg  Wis.  404  (75  N.  W.  Rep.  79).  The  right 
to  erect  gates  on  a  way  reserved  by  the  grantor  in  a  deed  cannot  be 
claimed  by  adjoining  land  owners  who  have  no  title  to  the  land  on 
which  the  way  is  established.     Ledford  v.   Cummins,        Ky.  (46 

S.  W.  Rep.  507;  20  Ky.  Law  Rep.  393).  Where  an  easement  is  for  pas- 
sage only,  the  owner  of  the  servient  estate  has  the  right  to  use  it  for 
any  purpose  that  does  not  interfere  with  the  easement ;  and,  to  accom- 
plish such  end,  may  enclose  the  way  with  a  field  over  which  it  passes 
if  he  does  so  with  reasonable  regard  to  the  convenience  of  the  owner 
of  the  easement.  Hartman  v.  Fick,  176  Pa.  St.  18  (31  Atl.  Rep.  342; 
46  Am.  St.  Rep.  658).  See,  also,  Phillips  v.  Dressier,  122  Ind.  414  (24 
N.  E.  Rep.  226;  17  Am.  St.  Rep.  375)  ;  Wille  v.  Bartz,  88  Wis.  424  (60 
N.  W.  Rep.  789).  Where  an  instrument  granting  an  easement  for  a 
private  way  is  silent  as  to  the  right  of  the  servient  owner  to  erect  gates 
or  bars,  the  existence  of  such  a  right  becomes  a  question  of  fact  to  be 


165  EPITOME  OP  CASES.  §  186,  187 

determined  by  the  necessity  or  convenience  of  the  gates  and  bars  to  the 
one  and  their  inconvenience  to  the  other.  Jewell  v.  Clement,  N.  H. 
(39  Atl,  Rep.  582).  A  reservation  in  a  deed  of  a  right  of  way  to  stock 
water  on  the  land  conveyed,  which  right  of  way  is  intersected  by  a 
highway,  will  not  prevent  the  owner  of  the  servient  estate  from  erect- 
ing a  gate  substantially  in  the  way  as  used,  when  he  encloses  the  land, 
which,  when  conveyed,  was  uninclosed  commons.  Green  v.  Goff,  153 
111-  534  (39  N.  E.  Rep.  975).  See,  also,  Short  v.  Devine,  146  Mass. 
119  (15  N.  £.  Rep.  148).  In  passing  on  a  grant  of  "a  mere  easement  of 
travel  and  private  road  privileges,"  the  court  held  that  the  owner  of  the 
servient  estate  had  the  right  to  erect  gates  :.t  the  termini  of  the  way  in 
order  to  protect  his  land,  and  said :  "There  is  no  room  for  doubt  upon 
the  authorities,  that  a  grant  of  way  across  one's  land  does  not  imply  that 
it  is  to  be  open  and  free  from  gates,  unless  the  use  to  which  it  is  to  be 
applied  indicates  thereby  that  it  should  be  open  and  unobstructed.  It 
is  a  principle  of  law  that  nothing  passes  as  an  incident  to  the  grant 
of  an  easement  but  what  is  requisite  to  the  fair  enjoyment  of  the  priv- 
ilege." Whaley  v.  Jarrett,  69  Wis.  613  (34  N.  W.  Rep.  727;  2  Am.  St 
Rep.  764).  An  easement  in  a  lane  given  in  a  deed,  whereby  the 
grantee,  his  heirs  and  assigns,  are  permitted  "to  use  the  lane  on  the 
south  side  of  said  premises  to  drive  his  cattle  to  pasture,  and  his  teams, 
for  the  convenient  occupation  of  said  premises,"  the  lane  being  fenced 
by  permanent  stone  walls,  lawfully  cannot  be  obstructed  by  the  erection 
of  gates  in  the  lane,  since  the  grantee  is  entitled  to  the  right  of  way  as 
it  existed  when  the  deed  was  made,  and  may  peaceably  remove  the  ob- 
struction. Dickinson  v.  Withing,  141  Mass.  414  (6  N.  E.  Rep.  92).  Bars 
cannot  be  maintained  across  a  passage  way  created  by  deed  which  gives 
the  grantee  the  privilege  of  the  passage  way  "to  be  used  in  common  with 
others,  to  go  to  and  from  the  premises  from  the  highway  with  teams  or 
otherwise;  not  to  be  incumbered  in  any  way  or  by  any  person  what- 
ever, except  the  doorsteps  may  come  one  and  one-half  feet  into  the 
passage-way,"  since  the  express  mention  of  one  exception  to  incum- 
brance excludes  other  exceptions  not  mentioned.  Mineral  Springs 
Manufg  Co.  v.  McCarthy,  67  Conn.  279  (34  Atl.  Rep.  1043). 
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Sec.  187.  Creation  by  grants  and  reservations. 
Words  of  inheritance  are  not  necessary  to  the  creation  of 
an  easement  in  fee.     Beinlein  v.  Johns,        Ky.  (44  S. 

W.  Rep.  128;  19  Ky.  Law  Rep.  1969).  Citing,  Earl  of 
Cardigan  v.  Armitage,  2  Barn  &  C.  197 ;  Emerson  v.  Mooney, 
50  N.  H.  315;  Babcock  v.  Latterner,  30  Minn.  417  (15  N. 
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W.  Rep.  689)  ;  Burr  v.  Mills,  21  Wend.  290.  The  reserva- 
tion by  the  common  grantor  of  adjoining  lots  of  a  lo-foot 
strip  off  the  rear  of  each  as  an  alley,  inures  to  the  use  of 
the  abutting  owners  alone,  as  a  private  alley  for  their 
ordinary  purposes  of  passage  and  repassage.  Carpenter 
V.  Capital  Electric  Co.,  178  111.  29  (52  N.  E.  Rep.  973;  69 
Am.  St.  Rep.  286).  Although  as  a  general  rule  a  reserva- 
tion in  a  deed  can  only  be  to  the  grantor,  it  is  held  where 
a  grantor  conveying  land  reserved  in  the  deed  a  right  of 
way  for  the  benefit  of  a  third  person  in  pursuance  of  a 
parol  contract  between  them,  and  such  person  afterwards 
relinquished  to  the  grantor  another  right  of  way  in  con- 
sideration of  the  way  thus  reserved  with  the  knowledge  of 
the  grantee,  which  was  followed  by  an  opening  and  user  by 
such  third  person  of  the  way  reserved,  such  acts  constitute 
a  sufficient  performance  of  the  parol  contract  to  take  it 
out  of  the  statute  of  frauds.  Beinlein  v.  Johns,  Ky. 
(44  S.  W.  Rep.  128;  19  Ky.  Law  Rep.  1969).  For 
construction  of  a  stipulation  in  a  deed  "reserving  the  right 
of  way  over  the  east  lot  to  and  from  the  wood  lot  at  all 
times  when  said  lot  is  not  sown  in  grain,  and  at  all  times 
when  there  is  sleighing,"  see  Wells  v.  Tolman,  156  N.  Y. 
636  (51  N.  E.  Rep.  271).  For  construction  of  particular 
grant  of  an  easement  in  a  private  alley,  see  Horner  v. 
Keene,  177  111.  390  (52  N.  E.  Rep.  492). 

Sec.  188.  Creation  by  prescription.  An  adverse  right 
to  an  easement  cannot  grow  out  of  a  mere  permissive  en- 
joyment thereof  for  any  length  of  time,  Beach  v.  Morgan, 
67  N.  H.  529  (41  Atl.  Rep.  349 ;  68  Am.  St.  Rep.  692) ; 
Slater  v.  Gunn,  170  Mass.  509  (49  N.  E.  Rep.  1017;  41  L. 
R.  A.  268) ;  Great  Falls  Waterworks  Co.  v.  Great  Northern 
Ry.  Co.,  21  Mont.  487  (54  Pac.  Rep.  963) ;  Gaines  v.  Merry- 
man,  95  Va.  660  (29  S.  E.  Rep.  738)  ;  but  to  create  an  ease- 
ment by  prescription  the  use  and  enjoyment  of  what  is 
claimed  as  an  easement  must  have  been  adverse  under  a 
claim  of  right,  continuous  and  uninterrupted,  besides  being 
with  the  knowledge  of  the  owner  of  the  estate  over  which 
the  easement  is  claimed.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Huddleston,  21  Ind.  App.  621  (52  N.  E.  Rep.  1008;  69 
Am.  St.  Rep.  385).  An  easement  for  a  way  cannot  be 
based  upon  a  mere  adverse  use  of  it  whenever  one  sees  fit. 
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unless  such  use  is  continuous,  exclusive  and  uninterrupted 
for  the  prescriptive  period.  Waters  v.  Snouffer,  88  Md. 
391  (41  Atl.  Rep.  785).  A  mere  continuous  use  of  a  way 
over  an  uninclosed  woodland  does  not  raise  the  presump- 
tion of  an  adverse  claim  of  right  to  such  way  so  as  to  es- 
tablish it  by  prescription.  Trump  v.  McDonnell,  120  Ala. 
200  (24  So.  Rep.  353).  An  easement  to  maintain  an  arti- 
ficial ditch  over  the  land  of  another  may  be  acquired  by 
adverse  use,  Wilkins  v.  Nicolai,  99  Wis.  178  (74  N.  W. 
Rep.  103)  ;  but  such  use  must  be  adverse  and  uninterrupted 
for  the  prescriptive  period.  Wahls  v.  Brandt,  175  111.  354 
(51  N.  E.  Rep.  707) ;  Yeager  v.  Woodruff,  17  Utah,  361 
(53  Pac.  Rep.  1045).  In  Michigan  it  is  held  that  the  right 
to  maintain  an  outside  stairway  over  a  portion  of  an  alley 
may  be  acquired  by  an  adverse  use  for  the  prescriptive 
period.  Moon  v.  Mills,  119  Mich.  298  ijy  N.  W.  Rep.  926; 
75  Am.  St.  Rep.  390).  The  supreme  court  of  North  Car- 
olina hold  that  a  railroad  company  having  the  power  to 
enter  upon  and  acquire  an  easement  for  a  right  of  way 
over  land  without  the  owner's  grant  or  consent,  cannot 
acquire  such  easement  by  a  prescriptive  user  under  color 
of  title.  Narron  v.  Wilmington  &  W.  R.  Co.,  122  N.  C.  856 
(29  S.  E.  Rep.  356;  40  L.  R.  A.  415).  A  way  by  prescrip- 
tion, which  runs  in  a  defined  course  to  a  fixed  point,  is  no 
more  subject  to  variation  by  parol  agreements,  or  by  acts 
and  conduct,  than  if  it  had  been  created  and  so  described 
by  deed.  Nichols  v.  Peck,  70  Conn.  439  (39  Atl.  Rep.  803 ; 
40  L.  R.  A.  81 ;  66  Am.  St.  Rep.  122).  Particular  evidence 
held  sufficient  to  show  a  prescriptive  right  to  use  an  alley. 
Wesson  v.  Tolsma,  117  Mich.  384  (75  N.  W.  Rep.  941). 

Sec  189.  Establishment  of  public  highway  by  pre- 
scription. In  the  case  of  Lewis  v.  City  of  Lincoln,  55  Neb. 
I  (75  N.  W.  Rep.  154),  the  supreme  court  of  Nebraska  say: 
"The  principle  to  be  deduced  from  the  authorities  seems  to 
be  that  a  highway  may  be  established  by  continuous  ad- 
verse user  by  the  public  for  a  period  equal  to  that  required 
to  bar  an  action  for  the  recovery  of  title  to  land.  But  the 
use  by  the  public  must  be  under  a  claim  of  right  distinctly 
manifested  by  some  appropriate  action  on  the  part  of  the 
public  authorities.  If  the  use  was  by  express  or  implied 
permission  of  the  owner  of  the  land,  and  the  public  author- 
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ities  have  not  improved  or  repaired  it  as  a  highway,  or 
exercised  any  control  or  dominion  over  it,  a  road  by  pre- 
scription is  not  established.  Lanier  v.  Booth,  50  Miss.  410; 
Irwin  V.  Dixion,  9  How.  10;  Stewart  v.  Frink,  94  N.  C.  487 
(55  Am.  Rep.  619)  ;  Blanchard  v.  Moulton,  63  Me.  437;  Cyr 
V.  Madore,  73  Me.  53;  Pentland  v.  Keep,  41  Wis.  490;  State 
v.  Green,  41  la.  693 ;  Engle  v.  Hunt,  50  Neb.  358  (69  N.  W. 
Rep.  970)."  The  placing  of  gates  by  the  owner  of  the  land 
across  a  way  used  by  the  public  so  as  to  inclose  it  for  stock, 
is  such  an  interruption  as  will  destroy  the  effect  of  previous 
adverse  use,  and  the  right  by  prescription  based  upon  a 
subsequent  use  must  be  computed  from  the  date  of  such 
interruption.  Whaley  v.  Wilson,  120  Ala.  502  (24  So.  Rep. 
855).  Particular  use  of  way  held  not  to  establish  a  public 
highway  by  prescription.  Board  of  Sup'rs  v.  Mastronardi, 
Miss.  (24  So.  Rep.  199). 

Sec.  190.  Appurtenant  or  implied  easements.  An  ap- 
purtenant easement  will  pass  by  deed  under  a  foreclosure 
sale  without  the  use  of  the  word  "appurtenances."  Jarvis 
v.  Seele  Milling  Co.,  173  111.  192  (50  N.  E.  Rep.  1044;  64  Am. 
St.  Rep.  107).  A  conveyance  of  a  tract  of  land  does  not 
pass  an  easement  appurtenant  thereto  for  piping  water 
from  a  spring  on  an  adjoining  tract,  where  the  grantor's 
title  to  the  spring  rests  in  a  conveyance  in  fee.  Howard 
V.  Britton,  67  N.  H.  484  (41  Atl.  Rep.  269).  A  conveyance 
of  a  stone  quarry  with  "the  appurtenances  and  privileges 
thereunto  belonging,"  passes  to  the  grantee  the  right  to  use 
a  switch  track  constructed  by  the  grantor  on  other  land 
owned  by  him,  and  used  by  him  to  carry  stone  from  the 
quarry  to  a  railroad.     Kamer  v.  Bryant,        Ky.  (46 

S.  W.  Rep.  14;  20  Ky.  Law  Rep.  340).  Where  an  owner 
of  two  tracts  of  land  on  opposite  sides  of  a  street,  in  a 
conveyance  of  one  of  them  grants  an  easement  to  the  grantee 
to  take  water  by  pipes  from  a  spring  on  the  other  tract, 
an  appurtenant  easement  in  fee  is  thereby  created,  and 
upon  the  subdivision  of  such  tract  into  building  lots  each 
lot  has  an  interest  in  the  easement.  Blood  v.  Millard,  172 
Mass.  65  (51  N.  E.  Rep.  527).  Where  the  owner  of  two 
lots,  the  barn  on  one  of  which  could  only  be  reached  by  the 
use  of  a  way  over  the  other  lot  which  had  been  so  used 
for  more  than  30  years,  points  out  to  the  purchaser  of  the 
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lot  having  the  barn  on  it  such  a  way  as  the  means  of  access 
thereto,  such  purchaser  acquires  the  right  to  use  such  way 
as  an  appurtenance  although  not  mentioned  in  his  deed. 
Mattes  V.  Frankel,  157  N.  Y.  603  (52  N.  E.  Rep.  585 ;  68  Am. 
St.  Rep.  804).  An  implied  grant  of  an  easement  will  not 
be  sustained  beyond  what  was  necessary  or  what  was  fairly 
shown  to  be  within  the  intention  of  the  creator  of  it.  Baker 
V.  Willard,  171  Mass.  220  (50  N.  E.  Rep.  620;  40  L.  R.  A. 

754). 

Sec  191.  Lateral  support.  The  owner  of  land  is  en- 
titled to  have  it  supported  and  protected  in  its  natural  con- 
dition by  the  land  of  his  adjoining  proprietor,  and  if  such 
adjoining  owner  remove  such  natural  support,  whereby  the 
soil  of  the  former  is  disturbed  or  falls  away,  he  is  liable 
for  all  damages  so  occasioned.  Gobeille  v.  Meunier,  21  R. 
I.  103  (41  Atl.  Rep.  looi).  It  is  the  duty  of  a  lot  own^r 
excavating  adjacent  to  and  beneath  a  party  wall  which  sup- 
ports an  adjoining  building,  during  an  unfavorable  time 
of  the  year,  to  notify  the  adjoining  land  owner  of  his  in- 
tention and  to  have  the  work  done  promptly  and  by  skillful 
and  capable  persons,  and  he  is  liable  for  damages  result- 
ing from  his  failure  to  discharge  this  duty.     Krish  v.  Ford 

Ky.  (43  S.  W.  Rep.  237;  19  Ky.  Law  Rep.  1167). 

Where  a  lot  owner,  when  preparing  to  excavate  his  lot 
notifies  the  owner  of  an  adjoining  wall  of  his  plans  and  in- 
tentions and  the  latter  makes  no  effort  to  protect  his  wall 
the  lot  owner  making  the  excavation  is  not  liable  for  the 
caving  in  of  the  wall  on  account  of  his  breaking  off  rocks 
forming  a  part  of  the  wall  to  the  extent  they  projected 
over  the  line,  where  he  used  ordinary  care  in  such  work. 
Lapp  v.  Guttenkunst,        Ky.  (44  S.  W.  Rep.  964;  19 

Ky.  Law  Rep.  1950).  It  is  held  by  a  divided  court  that  an 
owner  excavating  on  his  property  is  liable  for  the  falling 
of  a  building  of  an  adjoining  owner  resulting  from  the 
flooding  of  such  excavation  by  surface  water  which  over- 
flowed from  gutters  provided  for  its  drainage  on  account 
of  their  obstruction  by  his  permitting  building  material 
placed  therein  by  an  independent  contractor,  which  be- 
longed to  him,  to  remain  there,  after  the  termination  of  the 
contract  under  which  such  contractor  was  operating  at  the 
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time  the  obstruction  was  created.     Bohrer  v,  Dienhart  Har- 
ness Co.,  19  Ind.  App.  489  (49  N.  E.  Rep.  296). 

Sec.  192.  Light  and  air.  As  a  general  rule  in  America 
no  prescriptive  right  to  use  of  light  and  air  through  win- 
dows can  be  acquired  by  any  length  of  use  or  enjoyment. 
Bailey  v.  Gray,  53  S.  C.  503  (31  S.  E.  Rep.  354).  Under 
neither  the  common  law  as  adopted  in  California  or  the 
Civil  Code  of  that  state  (Civ.  Code,  §§  5,  662,  801,  1084, 
1 104),  does  a  grant  by  deed  of  premises  carry  with  it  an 
implied  easement  to  light  and  air  over  contiguous  land  re- 
tained by  the  grantor.  Kennedy  v.  Burnap,  120  Cal.  488 
(52  Pac.  Rep.  843;  40  L.  R.  A.  476).  The  rule  that  an 
easement  appurtenant  to  a  close  is  appurtenant  to  every 
close  into  which  that  close  may  be  divided  is  not  applicable 
to  an  easement  of  light  and  air  which  ordinarily  is  limited 
to  windows  and  doors  or  other  apertures  in  a  building. 
Baker  v.  Willard,  171  Mass.  220  (50  N.  E.  Rep.  620;  40  L. 
R.  A.  754).  A  land  owner  regardless  of  tiis  motive,  by  the 
erection  of  structures  on  his  own  land,  may  shut  off  the  air 
and  light  from  his  neighbor's  windows.  Bordeaux  v. 
Greene,  22  Mont.  254  (56  Pac.  Rep.  218;  74  Am.  St.  Rep. 
600). 

Sec  193.  Way  of  necessity.  The  right  to  a  way  of  ne- 
cessity cannot  rest  on  mere  convenience,  Trump  v.  McDon- 
nell, 120  Ala.  200  (24  So.  Rep.  353)  ;  and  where  the  owner  of 
a  town  lot  has  access  to  it  from  two  sides,  the  inconvenience 
arising  from  his  being  deprived  of  access  from  one  side  is 
not  a  sufficient  necessity  to  support  a  right  of  way  from 
necessity,  Bailey  v.  Gray,  53  S.  C.  503  (31  S.  E.  Rep.  354), 
A  way  of  necessity  cannot  be  implied  in  favor  of  a  grantee 
whose  land  borders  on  the  ocean  over  which  access  to  his 
land  can  be  had.  Hildreth  v.  Googins,  91  Me.  227  (39  Atl. 
Rep.  550).  The  court  quote  approvingly  from  the  case  of 
Kingsley  v.  Improvement  Co.,  86  Me.  280  (29  Atl.  Rep. 
1074),  as  follows:  "Implied  grants  of  this  kind  are  looked 
upon  with  jealousy,  construed  with  strictness,  and  are 
not  favored,  except  in  cases  of  strict  necessity,  and  not 
from  mere  convenience."  The  principle  above  quoted  is 
supported  by  Bailey  v.  Gray,  53  S.  C.  503  (31  S.  E.  Rep. 
354).    A  vendee  of  a  lot  who  has  no  other  way  of  ingress 
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and  egress  is  entitled  to  a  way  of  necessity  over  other 
lands  of  his  vendor  lying  next  to  one  side  of  the  lot,  although 
the  other  three  sides  are  bounded  by  lands  belonging  to 
others.     Estep  v.  Hammons,        Ky.  (46  S.  W.  Rep. 

715 ;  20  Ky.  Law  Rep.  448).  The  right  of  way  of  necessity 
rests  upon  an  implied  grant;  and  the  fact  that  one's  land 
is  completely  surrounded  by  parcels  of  land  purchased  by 
another  does  not  of  itself  give  him  such  a  way  where  he 
did  not  have  it  ov«r  either  of  the  parcels  bought  at  the 
time  of  the  purchase,  although  the  purchaser  was  instru- 
mental in  procuring  the  discontinuance  of  a  highway  lead- 
ing to  the  surrounded  land.  Ellis  v.  Blue  Mt.  Forest  Ass'n, 
N.  H.  (41  Atl.  Rep.  856;  42  L.  R.  A.  570). 

Sec  194.  Rights  of  dominant  and  servient  owner^^ 
Use  of  easement — ^Repairs.  The  right  of  a  foot  way  does 
not  give  one  the  right  to  have  the  passage  kept  open  to 
the  sky.  Baker  v.  Willard,  171  Mass.  220  (50  N.  E.  Rep. 
620;  40  L.  R.  A.  754).  Owners  of  city  lots  who  acquire 
from  their  grantor  the  right  to  use  a  private  alley  are  en^ 
titled  to  use  it  with  teams.  Homer  v.  Keene,  177  111.  390 
(52  N.  E.  Rep.  492).  One  who  has  acquired  an  easement 
by  prescription  cannot  change  the  mode  of  his  use  of  the 
same  to  the  material  injury  of  the  servient  owner.  North 
Fork  Water  Co.  v.  Edwards,  121  Cal.  662  (54  Pac.  Rep. 
69).  Where  there  is  a  grant  of  a  way  of  a  definite  width  to 
several  persons  without  restrictions,  they  are  entitled  to 
use  the  entire  specified  width  and  each  owner  can,  at  his 
own  expense,  improve  the  way  and  fit  it  all  for  use  at  his 
reasonable  discretion  so  long  as  he  does  not  unreasonably 
impede  any  other  co-owner  in  his  use.  Rotch  v.  Living- 
stone, 91  Me.  461  (40  Atl.  Rep.  426).  Where  a  railroad 
company  has  a  dominant  easement  in  a  street  for  the  con- 
struction of  its  tracks,  a  city  constructing  a  sewer  there- 
under is  liable  to  the  company  for  the  cost  to  it  of  strength- 
ening the  walls  of  the  sewer  so  as  to  bear  the  weight  of 
its  tracks.  City  of  Baltimore  v.  Cowen,  88  Md.  447  (41 
Atl.  Rep.  900;  71  Am.  St.  Rep.  433).  Where  a  conveyance 
to  a  railroad  company  which  gives  it  an  interest  in  fee  con- 
tains a  stipulation  concerning  the  construction  of  an  under- 
ground crossing  by  the  company  which  creates  only  an 
appurtenant  easement  in  favor  of  the  lands  on  each  side 
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of  the  way,  such  under-ground  road  cannot  be  used  by  the 
owners  of  the  adjoining  land  or  their  privies  for  laying 
under-ground  pipes  therein  for  the  transportation  of  oil. 
United  States  Pipe-Line  Co.  v.  Delaware  L.  &  W.  R.  Co., 
62  N.  J.  L.  254  (41  Atl.  Rep.  759 ;  42  L.  R.  A.  572)  ;  Dela- 
ware L.  &  W.  R.  Co.  V.  Breckenridge,  57  N.  J.  Eq.  154  (41 
Atl.  Rep.  966).  Particular  change  of  the  course  of  a  pass- 
way  by  the  servient  owner  held  to  be  an  obstruction.  Cal- 
vert V.  Weddle,  Ky.  (44  S.  W.  Rep.  648;  19  Ky. 
Law  Rep.  1883).  In  the  absence  of  an  agreement  to  the 
contrary  the  owner  of  land  subject  to  a  way  is  not  bound 
to  keep  the  way  in  repair  or  to  be  at  any  expense  to  main- 
tain it  in  a  passable  condition;  but  the  owner  of  the  way 
may  repair  it  and  do  whatever  is  necessary  to  make  it 
passable  and  convenient  for  his  use.  Nichols  v.  Peck,  70 
Conn.  439  (39  Atl.  Rep.  803 ;  40  L.  R.  A.  81 ;  66  Am.  St. 
Rep.  122).  One  having  an  easement  to  maintain  a  drain 
over  the  land  of  another  has  a  right  to  enter  thereon  for 
the  purpose  of  repairing  and  cleaning  out  such  drain.  Wes- 
sels  v.  Colebank,  174  111.  618  (51  N.  E.  Rep.  639).  Citing, 
Chapman  v.  Manufacturing  Co.,  13  Conn.  269  (33  Am.  Rep. 
401);  Roberts  v.  Roberts,  55  N.  Y,  275;  Liford's  Case,  11 
Coke  46b. 

Sec.  195.  Abandonment  or  extinguishment  of  ease- 
ment. A  way  acquired  by  prescription  is  not  extinguished 
by  the  owner  using  another  way  by  mere  implied  license. 
Nichols  V.  Peck,  70  Conn.  439  (39  Atl.  Rep.  803 ;  40  L.  R. 
A.  81 ;  66  Am.  St.  Rep.  122).  The  extinguishment  of  an 
easement  for  flowing  water  by  the  maintenance  of  a  dam, 
does  not  result  from  a  change  in  the  location  of  the  dam 
where  the  area  flowed  is  not  increased.  Bradley  v.  Warner, 
21  R.  I.  36  (41  Atl.  Rep.  564).  Where  a  public  highway 
is  located  along  and  over  a  prescriptive  way,  the  original 
easement  becomes  merged  in  the  public  easement  in  the 
way,  and  is  so  extinguished  that  it  is  not  revived  upon  the 
discontinuance  of  the  highway.  In  re  Railroad  Crossing, 
91  Me.  135  (39  Atl.  Rep.  478).  Upon  the  restoration  and 
reconstruction  of  the  thing  through  and  by  means  of  which 
an  easement  is  enjoyed,  the  easement  itself  is  restored  and 
revived,  even  though  there  was  no  obligation  on  the  servient 
owner  to  restore  the  servient  thing.     Hottell  v.  Farmers' 
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Protective  Ass'n,  25  Colo.  67  (53  Pac.  Rep.  327;  71  Am.  St. 
Rep.  109)  ;  Douglas  v.  Coonley,  156  N.  Y.  521  (51  N.  E. 
Rep.  283;  66  Am.  St,  Rep.  580).  Where  a  conveyance  of  a 
tract  of  land  creates  in  its  favor  an  appurtenant  easement 
in  fee  for  taking  water  from  a  spring  on  another  piece  of 
land  belonging  to  the  grantor,  neither  mere  nonuser  nor 
the  use  on  the  dominant  estate  of  water  from  another 
source  extinguishes  the  easement.  Blood  v.  Millard,  172 
Mass.  65  (51  N.  E.  Rep.  527).  Where  a  railroad  com- 
pany acquires  by  grant  to  it  an  easement  for  the  construc- 
tion and  operation  of  its  railroad  in  a  street,  its  mere  failure 
immediately  to  use  the  right  of  way  to  its  full  extent  is 
not  a  waiver  or  abandonment  thereof.  Conabeer  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  157  N.  Y.  474  (,51  N.  E.  Rep. 
402).  In  the  case  of  Howard  v.  Britton,  67  N.  H.  484  (41 
Atl.  Rep.  269),  the  supreme  court  of  New  Hampshire  say: 
"A  distinction  is  made  in  the  books  between  easements  ac- 
quired by  deed  and  those  acquired  by  prescription.  As  to 
the  former,  the  well-settled  doctrine  is  that  *no  length  of 
time  of  mere  nonuser  will  operate  to  impair  or  defeat  the 
right.  Nothing  short  of  a  use  by  the  owner  of  the  premises 
over  which  it  was  granted,  which  is  adverse  to  the  enjoy- 
ment by  the  owner  thereof,  for  the  space  of  time  long 
enough  to  create  a  prescriptive  right,  will  destroy  the  right 
granted.*  Washb.  Easem.  (Ed.  1863)  551;  Ang.  Water- 
courses (7th  Ed.),  §§  240-252;  3  Kent  Comm.  448;  White 
V.  Crawford,  10  Mass.  183 ;  Arnold  v.  Stephens,  24  Pick.  106 
(35  Am.  Dec.  305);  Owen  v.  Field,  102  Mass.  90,  114; 
Smyles  v.  Hastings,  22  N.  Y.  217,  224;  Butz  v.  Ihrie,  i 
Rawle,  218,  222;  Townsend  v.  McDonald,  12  N.  Y.  381 
(64  Am.  Dec.  508)  ;  Farrar  v.  Cooper,  34  Me.  400 ;  Eddy  v. 
Chace,  140  Mass.  471  (5  N.  E.  Rep.  306)."  Particular  evi- 
dence held  insufficient  to  show  abandonment  of  a  public 
highway.  Taylor  v.  Pearce,  179  111.  145  (53  N.  E.  Rep. 
622). 

Sec  196*  Miscellaneous  notes.  An  administrator  sell- 
ing land  under  an  order  of  court  cannot  impose  an  ease- 
ment upon  other  lands  of  his  decedent  which  he  is  not  sell- 
ing. Baker  v.  Willard,  171  Mass.  220  (50  N.  E.  Rep.  620; 
40  L.  R.  A.  754).  The  regulation  of  the  enjoyment  of  the 
mutual  rights  of  tenants  in  common  of  an  easement,  is 
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within  the  cognizance  of  a  court  of  equity.  Van  Horn  v. 
Clark,  56  N.  J.  Eq.  476  (40  Atl.  Rep.  203).  In  determining 
the  right  of  one  to  claim  an  easement  of  way  over  the  lot 
of  another  it  is  improper  to  admit  evidence  by  the  owner 
of  an  adjacent  lot  as  to  whether  the  claimant  asked  per- 
mission to  cross  it,  where  it  does  not  appear  that  such  ad- 
jacent lot  was  not  in  precisely  the  same  relation  to  the 
claimant  of  the  easement  and  the  public  as  the  other  lot, 
and  that  the  line  of  travel  passed  through  both.  Gay  v. 
Tower,  173  Mass.  385  (53  N.  E.  Rep.  999). 
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(99  Wis.  285.) 

mectment  against  projecting  roof.  A  land  owner  can- 
not maintain  ejectment  on  account  of  the  eaves  of  an  adjoining  owner's 
building  projecting  over  the  boundary  line  between  them,  where  the 
roof  of  a  lower  building  on  his  own  land  is  constructed  so  as  to  receive 
the  water  from  such  adjoining  owner's  roof  and  carry  it  back  onto  his 
land. 

Cassoday,  C  J. 

Sec.  197.  Statement  of  the  case.  This  is  an  action  of 
ejectment.  The  defendant  answered  by  way  of  general 
denial  and  adverse  possession.  A  trial  by  jury  being 
waived,  the  cause  was  tried  by  the  court,  and  the  findings 
of  the  court  are  to  the  effect  that  block  4  of  the  village, 
now  city,  of  Chilton,  was  platted  in  1852,  and  consisted  of 
lots  I,  2  and  3  lying  in  the  extreme  northern  portion  of  the 
block,,  which  was  of  irregular  shape,  and  another  large 
and  irregular  lot,  called  the  "Mill  Lot,"  adjoining  them 
upon  the  south;  that  the  plaintiff  owns  the  west  one-half 
of  the  mill  lot,  which  is  immediately  south  of  lot  3,  and  the 
defendant  owns  lots  i,  2  and  3;  that  both  parties  claim 
through  and  under  a  common  grantor  as  far  back  as  1865 ; 
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that  at  that  time  stakes  desigpiating  the  corners  of  the  lots 
and  the  division  line  between  lot  3  and  the  mill  lot  were 
still  standing,  and  were  pointed  out  to  the  purchaser ;  that 
in  1869  the  original  plat  stakes  were  still  standing  and- 
visible ;  that  the  then  proprietors  of  lot  3  and  the  mill  lot, 
respectively,  participated  in  the  location  of  the  line  between 
the  two  lots,  and  built  a  line  fence  thereon ;  that  the  same 
was  then  treated  by  the  respective  proprietors  as  the  division 
fence  located  upon  the  true  line  between  lot  3  and  the  mill 
lot  until  1883,  when  the  then  proprietors  conveyed  lots 
I,  2  and  3  to  the  defendant,  who  has  since  occupied  up  to 
such  line  fence  as  the  true  line ;  that  in  1875  ^^e  respective 
proprietors  dug  a  well  on  the  line  of  said  fence,  each  paying 
one-half  of  the  expense  of  its  construction ;  that  in  1891  the 
west  one-half  of  the  mill  lot  was  conveyed  to  the  plaintiff ; 
that  since  that  time  the  plaintiff  and  defendant  have  used 
the  well  in  common;  that  the  premises  in  dispute  are 
northerly  from  such  division  fence,  and  are  a  part  of  lot  3, 
and  not  a  part  of  the  mill  lot;  that  since  1869  the  defendant 
and  his  grantors  have  held  and  occupied  adversely  all  of 
the  land  lying  northerly  from  the  division. fence ;  that  the 
defendant  has  built  upon  lot  3  a  barn,  which  stands  and 
rests  wholly  upon  his  own  soil,  northerly  from  the  division 
fence ;  tnat  the  eaves  of  such  barn  did  project  and  overhang 
the  line  to  the  extent  of  10  or  11  inches,  but  that  the  drip 
from  the  eaves  fell  upon  the  plaintiff's  barn,  which  was 
also  built  so  close  to  the  line  that  its  eaves,  being  lower 
down  than  the  eaves  of  the  defendant's  barn,  received  and 
receive  upon  the  northerly  slant  of  its  roof  the  water  drip- 
ping from  the  eaves  of  the  defendant's  barn,  and  casts  the 
same,  together  with  all  that  falls  upon  its  northerly  slope, 
back  northward  on  the  defendant's  land ;  that  no  complaint 
by  the  plaintiff  or  his  predecessors  or  grantors  was  ever 
made  to  the  defendant  on  account  of  the  projection  and 
overhanging  of  the  eaves  of  the  defendant's  barn,  and  no 
evidence  was  given  as  to  damage,  if  any,  occasioned  by 
such  projection.  And  as  conclusions  of  law  the  court  found, 
in  effect,  that  such  projection  of  the  eaves  of  the  defend- 
ant's barn  constituted  an  invasion  of  the  plaintiff's  rights 
which  was  redressible  in  an  action  of  ejectment;  that  the 
plaintiff  was  entitled   to  judgment   accordingly,   and   for 
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costs,  and  ordered  the  same  to  be  entered.     From  the  judg- 
ment so  entered  the  defendant  brings  this  appeal. 

Sec.  igS.  Ejectment  against  intruding  walls  and  pro- 
jecting roofs.  We  are  clearly  of  the  opinion  that  this  action 
of  ejectment  cannot  be  maintained  upon  the  facts  found 
by  the  trial  court.  Certainly  the  cases  in  this  court  do  not 
authorize  a  recovery  in  such  a  case.  McCourt  v.  Eckstein, 
22  Wis.  153;  Zander  v.  Brewing  Co.,  89  Wis.  164  (61  N.  W. 
Rep.  763) ;  Zander  v.  Brewing  Co.,  95  Wis.  162  (70  N.  W. 
Rep.  164).  This  last  case,  in  line  with  the  first,  held,  in 
effect,  that :  "An  intrusion  by  one  lot  owner  of  his  founda- 
tion wall  upon  the  land  of  the  adjoining  owner,  without 
permission,  is  a  trespass,  and  may  be  treated  as  a  disseisin ; 
but,  if  the  owner  of  the  land  so  intruded  upon  extends  his 
own  building  to  his  line,  and  rests  it  upon  such  wall,  and 
occupies  the  same  continuously,  he  thereby  elects  to  treat 
the  intrusion  as  a  mere  trespass,  and  cannot  maintain  eject- 
ment therefor."  While  it  is  found  in  the  case  at  bar  that 
the  eaves  of  the  defendant's  barn  projected  10  or  11  inches 
over  the  line,  yet  it  was  also  found  that  the  eaves  of  the 
plaintiff's  barn  projected  under  the  eaves  of  the  defendant's 
barn  sufficiently  to  carry  the  water  from  both  roofs  north- 
ward onto  the  defendant's  land.  There  is  no  dispute  but 
each  party  owns  and  occupies  to  the  line  mentioned.  The 
only  dispute  is  as  to  whether  the  plaintiff  can  maintain 
ejectment  for  such  projection  of  the  eaves  of  the  defendant's 
barn,  upon  the  facts  found;  in  other  words,  whether  the 
plaintiff  thus  can  occupy  his  premises  clear  to  his  line,  and 
at  the  same  time  maintain  ejectment  for  such  mere  intru- 
sion. And  we  must  hold  that  he  cannot.  There  are  cases 
holding  that  one  is  liable  in  ejectment  for  the  projection 
of  his  roof  over  another's  land.  Murphy  v.  Bolger  Bros., 
60  Vt.  723  (15  Atl.  Rep.  365;  I  L.  R.  A.  309)  ;  Sherry  v. 
Frecking,  4  Duer,  452.  In  others  it  is  held  that  such  action 
cannot  be  maintained.  Aiken  v.  Benedict,  39  Barb.  400; 
Vrooman  v.  Jackson,  6  Hun.  326.  See,  also,  Leprell  v. 
Kleinschmidt,  112  N.  Y.  364  (19  N.  E.  Rep.  812),  where 
the  question  was  left  undetermined ;  Harrington  v.  City  of 
Port  Huron,  86  Mich.  46  (48  N.  W.  Rep.  641 ;  13  L.  R.  A. 
664).     It  is  unnecessary  to  determine  the  question  in  the 
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case  at  bar.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remainded,  with  direction  to  dismiss  the 
complaint. 

Note. 

One  who  constructs  a  building  so  that  the  roof  projects  over  the 
land  of  another  about  sixteen  feet  above  the  soil,  is  liable  in  an  eject- 
ment suit  by  the  owner  of  the  land  encroached  upon,  since  plaint i£E  was 
disseised  of  his  property  by  defendant's  act;  and  the  court  in  deciding 
the  question  said:  "  It  is  clearly  not  essential  that  the  intruding  object 
should  actually  rest  upon  the  plaintiff's  soil  to  entifle  him  to  the  action 
of  ejectment."  Murphy  V.  Bolger.  60  Vt.  723  (15  Atl.  Rep.  866;  1  L. 
R.  A.  309).  Where  one  builds  up  to  the  line  of  his  lot  and  constructs 
a  bay-window  which  projects  over  the  land  of  another,  the  latter  may 
sue  for  the  trespass  and  collect  damages,  although  the  land  encroached 
upon  was  laid  out  and  is  used  as  a  highway.  Codman  v.  Evans,  5 
Allen  (Mass.)  306  (81  Am.  Dec.  748). 
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Sec.  199.  As  to  when  the  action  will  lie  and  who  may 
maintain  it.  Ejectment  may  be  maintained  against  a  mort- 
gagee in  possession  under  a  void,  invalid  or  irregular  fore- 
closure, Bowen  v.  Brogan,  119  Mich.  218  {yy  N.  W.  Rep. 
942 ;  75  Am.  St.  Rep.  387)  ;  but  where  an  administrator's 
sale  is  voidable  on  account  of  his  interest  in  the  purchase, 
one  entitled  to  avoid  the  sale  for  this  reason  cannot  main- 
tain ejectment  against  the  purchaser  until  the  sale  is  set 
aside  in  some  proper  action.  Gibson  v.  Gibson,  102  Wis. 
501  (78  N.  W.  Rep.  917).  Heirs  of  a  decedent  may  bring 
an  action  to  recover  lands  alleged  to  belong  to  his  estate 
on  refusal  of  his  administrator  to  do  so.  Bem  v.  Shomaker, 
10  S.  Dak.  453  (74  N.  W.  Rep.  239).  An  action  of  eject- 
ment may  be  maintained  by  a  municipal  corporation  for  the 
recovery  of  possession  of  a  street  wrongfully  held  by  an 
individual,  whether  the  corporation  owns  the  fee  or  the 
adjoining  proprietor  retains  it.  City  of  Eureka  v.  Gates, 
120  Cal.  54  (52  Pac.  Rep.  125)  ;  City  and  County  of  San 
Francisco  v.  Grote,  120  Cal.  59  (52  Pac.  Rep.  127;  41  L.  R. 
A.  335;  65  Am.  St.  Rep.  155).  A  riparian  owner  cannot 
maintain  ejectment  against  a  lower  owner  maintaining  a 
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dam,  on  account  of  it  increasing  the  depth  of  the  channel 
of  the  stream  on  his  land,  Burke  v.  Carlinville  Water  Co., 
176  III.  555  (52  N.  E.  Rep.  266)  ;  but  an  action  in  the  nature 
of  ejectment  will  lie  by  a  riparian  proprietor  to  recover  what 
has  been  unreclaimed  tide  water  flats  adjacent  to  his  lands, 
upon  which  the  owner  of  adjoining  land  has  wrongfully, 
though  under  a  claim  of  right,  constructed  a  wharf.  Ocker- 
hausen  v.  Tyson,  71  Conn.  31  (40  Atl.  Rep,  ic^i).  An 
occupant  of  a  town  site  lot,  before  legal  title  has  passed 
from,  the  government,  can  maintain  a  suit  in  ejectment 
against  one  who  is  in  possession  thereof,  as  his  tenant ;  and 
such  tenant  is  estopped  from  in  any  way  questioning  his 
landlord's  title.  Shy  v.  Brockhause,  7  Okla.  35  (54  Pac. 
Rep.  306).  In  Arkansas  a  plaintiff  against  whom  a  judg- 
ment for  improvements  has  been  rendered  and  who  has  not 
paid  the  same,  cannot  recover  possession  of  the  premises, 
although  the  three  years  for  enforcing  a  lien  against  the 
premises  under  such  judgment  has  elapsed.  Sand.  &  H. 
Ark.  Dig.,  §§  2590,  2591,  construed  and  applied.  Douglass 
v.  Sharp,  64  Ark.  645  (44  i5.  W.  Rep.  221).  Summary  pro- 
ceedings for  possession,  authorized  by  How.  Ann.  Mich. 
Stat.,  §  8295,  against  a  tenant  holding  over,  will  not  lie  by 
a  tenant  who  was  never  in  possession  to  recover  possession 
from  the  owner  who  has  refused  to  let  him  come  in  under  a 
lease.  Freeborn  v.  La  Londe,  118  Mich.  662  {yy  N.  W. 
Rep.  269).  In  Tennessee  it  is  held  that  the  action  will  not 
lie  for  land  appropriated  for  public  use  where  the  right  of 
eminent  domain  exists.  Carter  v.  City  of  Chattanooga, 
Tenn.  (48  S.  W.  Rep.  TI7).     Applying  Wis.  Rev. 

Stat.,  §  3075,  providing  that  ejectment  may  be  brought 
against  the  actual  occupant,  or  if  there  be  no  occupant, 
against  the  person  exercising  acts  of  ownership  or  claiming 
title  thereto  or  some  interest  therein  at  the  time  of  the  com- 
mencement of  the  action,  it  is  held  that  the  original  owner 
of  wild  and  unoccupied  lands  cannot  maintain  ejectment 
against  one  who  disclaims  title,  but  who  at  one  time  held 
a  recorded  tax  title  deed  to  the  land  which,  before  the  com- 
mencement of  the  action,  he  had  conveyed  to  another,  but 
such  last-named  conveyance  had  not  been  recorded  until 
after  the  filing  of  the  lis  pendens.  Webster  v.  Killen,  99 
Wis.  525  (75  N.  W.  Rep.  88). 
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Sec.  200.  Ejectment  against  railroads^Stay  of  writ 
of  possession.  In  Georgia  it  is  held  that  when  a  land  owner 
contracts  with  a  railroad  company  to  sell  to  it  a  right  of 
way  over  his  land,  receives  a  part  of  the  purchase  money 
in  cash,  and  takes  promissory  notes  for  the  balance,  reserv- 
ing title  to  himself  until  the  same  are  paid,  and  consents  to 
the  placing  on  the  land  of  railroad  tracks,  etc.,  as  a  part  of 
a  continuous  line,  an  action  of  ejectment  cannot  thereafter 
be  maintained  by  such  owner  to  dispossess  the  company 
of  the  right  of  way  so  procured,  Atlanta,  K.  &  N.  Ry.  Co. 
^•.  Barker,  105  Ga.  534  (31  S.  E.  Rep.  452)  ;  and  where  a  rail- 
road company  enters  upon  land  and  constructs  an  operat- 
ing line  thereon  under  a  grant  from  the  owner  of  a  life 
estate  in  such  land,  upon  the  death  of  the  life  tenant,  the 
remaindermen  cannot  maintain  ejectment  against  such  com- 
pany unless  it  refuse  to  pay  damages  awarded  to  them  in 
condemnation.  Charleston  &  W.  C.  Ry.  Co.  v.  Hughes,  105 
Ga.  I  (30  S.  E.  Rep.  972 ;  70  Am.  St.  Rep.  17).  See  opinions 
for  collation  and  discussion  of  authorities  as  to  the  right  to 
maintain  ejectment  against  an  operating  railroad.  In  Ne- 
braska it  is  held  that  a  land  owner  cannot  maintain  eject- 
ment for  land  upon  which  a  corporation  has,  with  his  prior 
assent  or  subsequent  acquiescence,  constructed  and  put  in 
operation  a  railroad  used  by  it  in  its  business  as  a  common 
carrier  of  freight  and  passengers.  Chicago,  B.  &  Q.  R.  Co. 
V.  Engl  chart,  57  Neb.  444  {Tj  N.  W,  Rep.  1092).  Sub- 
stantially the  same  is  held  in  Alabama  and  Wisconsin. 
Cowan  v.  Southern  Ry.  Co.,  118  Ala.  554  (23  So.  Rep.  754)  ; 
Kuhl  v.  Chicago  &  N.  W.  Ry.  Co.,  loi  Wis.  42  {yj  N.  W. 
Rep.  155).  The  statutes  of  Tennessee  do  not  authorize  eject- 
ment against  an  operating  railroad  company  occupying  lands 
as  a  right  of  way  without  previous  condemnation.  Saunders 
V.  ^Memphis  &  R.  S.  R.  Co.,  loi  Tenn.  206  (47  S.  W.  Rep. 
155).  See  Ballards'  Law  Real  Property.,  Vol.  Ill,  §  233-240. 
Where  the  execution  of  a  judgment  obtained  against  a  rail- 
road company  will  result  in  severing  the  line  of  an  operating 
railroad  in  which  the  public  has  an  interest,  it  is  proper, 
upon  appropriate  pleadings,  to  stay  the  writ  of  possession 
until  the  company  can  be  allowed  a  reasonable  time  in  which 
to  acquire  title  to  the  property  either  by  purchase  or  con- 
demnation. Charleston  &  W.  C.  Ry.  Co.  v.  Hughes,  105 
Ga.  I  (30  S.  E.  Rep.  972 ;  70  Am.  St.  Rep.  17).     Citing,  Rail- 
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road  Co.  v.  Bruce,  102  Pa.  St.  23 ;  Railroad  Co.  v.  Jones,  59 
Pa.  St.  433;  Conger  v.  Railroad  Co.,  41  la.  419;  Railroad 
Co.  V.  Adams,  28  Fla.  631  (10  So.  Rep.  465 ;  14  L.  R.  A.  533)  ; 
Young  V.  McKenzie,  3  Ga.  31. 

Sec.  201*  Ejectment  by  abutting  owner  against  tele- 
graph poles  in  street.  One  who  owns  the  fee  in  lands  sub- 
ject to  an  easement  for  a  public  highway,  may  maintain 
ejectment  against  a  telegraph  company  erecting  poles 
thereon.  Postal  Tel.  Cable  Co.  v.  Eaton,  170  111.  513  (49 
N.  E.  Rep.  365 ;  62  Am.  St.  Rep.  390 ;  39  L.  R.  A.  722).  The 
court  say:  **If,  then,  appellee  was  the  owner  of  the  fee,, 
subject  to  the  easement,  as  we  have  seen  he  was,  has  he  the 
right  to  maintain  ejectment?  In  Smith  v.  Railroad  Co., 
67  111.  192,  it  was  held  that  ejectment  would  lie  against  a 
railroad  corporation  by  the  owner  of  the  fee  for  land  taken 
and  used  by  it  for  the  purposes  of  its  road,  where  the  land 
had  not  been  condemned  under  proceedings  instituted  for 
that  purpose  in  the  mode  prescribed  by  law.  If  an  action 
of  ejectment  may  be  maintained  against  a  railroad  com- 
pany by  the  owner  of  the  fee  whose  land  has  been  taken  by 
the  railroad  company,  without  instituting  proceedings  to 
condemn,  upon  the  same  ground,  no  reason  occurs  to  us 
which  would  prevent  the  owner  of  the  fee  from  maintain- 
ing an  action  of  ejectment  where  possession  has  been  taken 
by  a  telegraph  company.  Indeed,  the  two  cases  stand  upon 
the  same  ground,  and,  if  a  recovery  may  be  had  in  one  case, 
a  recovery  may  also  be  had  in  the  other.  The  question 
whether  the  owner  of  the  fee  of  a  highway  may  bring  eject- 
ment has  arisen  in  other  states,  and  it  has  been  expressly 
held  that  the  action  will  lie.  In  Railway  Co.  v.  Rodel,  89 
Ind.  128  (46  Am.  Rep.  166),  in  the  discussion  of  the  ques- 
tion the  court  said:  *The  doctrine  that  the  owner  of  the 
fee  may  maintain  ejectment  for  the  land  covered  by  a  public 
highway  is  as  old,  at  least,  as  Goodtitle  v.  Alker,  i  Burrows, 
133.  Lord  Mansfield  there  said:  "I  see  no  ground  why  the 
owner  of  the  soil  may  not  bring  ejectment  as  well  as  tres- 
pass. *  *  *  «Tis  true  he  must  recover  the  land  subject 
to  the  way,  but,  surely,  he  ought  to  have  a  specific  remedy 
to  recover  the  land  itself,  notwithstanding  its  being  subject 
to  an  easement  upon  it."  '  The  court  again  says  (page  167)  : 
*We  have  no  doubt  at  all  as  to  the  right  of  the  owner  of 
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the  fee  to  maintain  ejectment  against  a  wrongdoer,  although 
the  fee  is  burdened  by  a  public  easement.  Our  own  cases, 
as  we  have  shown,  so  declare,  and  so  do  all  the  well-con- 
sidered cases.*  See,  also  Carpenter  v.  Railroad  Co.,  24  N. 
Y.  655;  Robert  v.  Sadler,  104  N.  Y.  229  (10  N.  E.  Rep.  428; 
58  Am.  Rep.  498).  In  Railroad  Co.  v.  Hartley,  67  111.  439, 
it  was  held,  where  the  public  have  acquired  an  easement 
over  a  person's  land  for  an  ordinary  street  or  highway,  the 
location  of  the  track  of  a  railroad  on  the  same  is  an  addi- 
tional burden  and  servitude  upon  the  land,  which  will  entitle 
the  owner  to  additional  compensation ;  that  such  an  act  was 
an  exclusive  appropriation  by  the  railroad  company  of  the 
soil  to  its  own  use,  which  the  owner  had  the  right  himself 
to  use  for  any  purpose  not  inconsistent  with  the  public 
easement,  and  hence  it  is  taking  private  property  for  public 
use,  which  cannot  be  done  without  making  just  compensa- 
tion. In  Board  v.  Barnett,  107  111.  507,  an  action  of  tres- 
pass was  brought  by  a  land  owner  abutting  on  a  highway, 
to  recover  damages  alleged  to  have  been  sustained  by  the 
erection  of  a  telegraph  line  on  a  highway,  and  the  court  held 
that  the  construction  and  maintenance  of  a  telegraph  line 
upon  a  highway  was  a  new  and  additional  burden  on  the 
fee,  to  which  it  was  not  contemplated  it  should  be  subjected 
when  the  road  was  laid  out,  and  the  owner  of  the  fee  was 
entitled  to  recover  additional  compensation  for  such  use. 
If  the  construction  of  the  tdegraph  line  was  an  additional 
burden  on  the  fee,  as  the  fee  belonged  to  appellee,  that  bur- 
den could  not  be  imposed  upon  the  land  unless  compensa- 
tion was  made  as  provided  by  law.  Here,  appellee  was  the 
owner  of  the  fee,  subject  to  the  easement  of  the  public  to 
use  the  land  for  a  public  highway.  He  had  been  compen- 
sated for  this  public  use,  and  could  make  no  objection  to 
the  right  of  the  public  to  use  the  land  for  a  public  highway, 
but  no  additional  burden  could  be  imposed  upon  the  fee 
without  compensation.  When  appellant,  therefore,  entered 
upon  and  took  possession  of  the  land,  and  erected  its  line, 
without  instituting  proceedings  to  condemn  as  required 
by  law,  it  was  a  trespasser,  and  no  reason  appears  why 
appellee  might  not  sue  in  trespass,  and  recover  such  dam- 
ages as  he  had  sustained,  or  bring  ejectment  and  regain  his 
property  in  the  condition  it  was  in  when  the  appellant  en- 
tered upon  it." 
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Sec.  202.  Sufficiency  of  the  complaint.  A  complaint 
which  alleges  that  the  plaintiff  is  the  owner  of  the  land  and 
that  the  defendant  wrongfully  holds  possession  is  sufficient^ 
although  it  also  alleges  that  the  plaintiff  sold  the  land 
to  defendant    by    parol   contract.     Williams  v.  Watson, 

Ky.  (44  S.  W.  Rep.  424;  19  K*y.  Law  Rep.  1798). 

Under  Ind.  Rev.  Stat.,  1894,  §  1066,  a  complaint  which  fails 
to  allege  that  the  plaintiff  is  entitled  to  possession  of  the 
premises  and  that  the  defendant  unlawfully  keeps  him  out 
of  possession  is  fatally  defective.  Nutter  v.  Hendricks, 
150  Ind.  605  (50  N.  E.  Rep.  748).  Where  the  land  sought 
to  be  recovered  forms  a  part  of  a  larger  tract,  a  description 
of  the  latter  tract  coupled  with  the  allegation  that  the  plain- 
tiff is  the  owner  of  it,  was  held  sufficient,  especially  where 
the  answer  set  out  and  described  the  particular  portion  in 
controversy.      Combs   v.    Combs,        Ky.  (43    S.    W. 

Rep.  697;  19  Ky.  Law  Rep.  1449). 

Sec.  203.  Parties  to  the  action.  In  Alabama  where  the 
property  is  in  possession  of  a  tenant  he  is  the  only  proper 
party  defendant.  Banks  v.  Spear,  117  Ala.  264  (23  So.  Rep. 
64).  One  holding  a  separate  portion  of  the  land  sued  for 
properly  may  be  made  a  party  defendant  where  such  lands 
are  practically  in  one  body.  Tew  v.  Henderson,  116  Ala. 
545  (23  So.  Rep.  128).  A  wife  living  with  her  husband  on 
a  homestead  is  a  necessary  party  to  an  action  of  ejectment 
brought  to  obtain  possession  in  pursuance  of  the  foreclosure 
of  a  purchase  money  mortgage  thereon.  Haviland  v. 
Chase,  116  Mich.  214  (74  N.  W.  Rep.  477;  72  Am.  St.  Rep. 
519).  Construing  How.  Ann.  Stat.,  §§  7791,  7847,  it  is  held 
that  a  mortgagee  not  in  possession  cannot  be  joined  as  a 
defendant.  Dawson  v.  Peter,  119  Mich.  274  (yy  N.  W.  Rep. 
997).  N.  J.  Ejectment  Act,  §§  4,  17,  20,  construed  and 
applied — parties — landlord  and  tenant — dismissal.  Baxter 
v.  Carrol,        N.  J.  Eq.  (41  Atl.  Rep.  407). 

Sec.  204.  Title  necessary  to  maintain  ejectment.  Title 
by  adverse  possession  is  sufficient  to  maintain  the  action. 
Bodkin  v.  Arnold,  45  W.  Va.  90  (30  S.  E.  Rep.  154)  ;  Sani- 
tary Dist.  of  Chicago  v.  Allen,  178  111.  330  (53  N.  E.  Rep. 
109)  ;  Solomon  v.  Yrisarri,  9  N.  M.  480  (54  Pac.  Rep.  752). 
A  conveyance  from  a  nominal  purchaser  at  a  foreclosure 
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sale  under  a  power  of  sale,  to  the  original  mortgagees  dues 
not  operate  merely  as  an  assignment  of  the  mortgage,  but 
conveys  the  legal  title  to  them,  upon  which  they  may  main- 
tain ejectment.  Williamson  v.  Mayer,  117  Ala.  253  (23  So. 
Rep.  3).  A  plaintiff  who  does  not  show  either  a  paper  or  a 
possessory  title  is  not  entitled  to  judgment  in  his  favor. 
Lewis  V.  Miles,        Ky.  (44  S.  W.  Rep.  120;  19  Ky. 

Law  Rep.  1676).  As  against  one  who  cannot  show  a  better 
title,  proof  of  a  prior  possession  as  a  bona  fide  donee  of 
land  under  a  parol  gift  is  sufficient  to  sustain  the  action. 
Ellis  V.  Dasher,  loi  Ga.  5  (29  S.  E.  Rep.  268).  A  plaintiff 
who  seeks  to  recover  through  an  ancestor  who  died  in  pos- 
session without  color  of  title  must  show  actual  occupancy, 
and  his  recovery  will  be  confined  to  such  actual  occupancy. 
Nicklase  v.  Dickerson,  65  Ark.  422  (46  S.  W.  Rep.  945)- 
Where  a  plaintiff  without  color  of  title  alleges  forcible  entry 
by  the  defendant,  he  must  show  his  prior  possession.  Ches- 
ser  V.  Harrelson,  119  Ala.  435  (24  So.  Rep.  716).  In  Missouri 
the  plaintiff  must  show  that  he  had  the  legal  title  to  the 
land  at  the  commencement  of  the  suit,  was  entitled  to  its 
possession,  and  that  defendant  was  then  in  possession,  Fin- 
ley  V.  Babb,  144  Mo.  403  (46  S.  W.  Rep.  165)  ;  and  a  plaintiff 
who  is  shown  never  to  have  been  possessed  of  the  legal 
title  to  land  cannot  maintain  ejectment.  Kingman  v.  Siev- 
ers,  143  Mo.  519  (45  S.  W.  Rep.  266).  Under  Shannon's 
Tenn.  Code,  §  4970,  the  action  of  ejectment  is  a  real  action 
and  cannot  be  maintained  even  against  a  trespasser  by  one 
who  is  not  possessed  of  the  legal  title.  Hubbard  v.  God- 
frey, 100  Tenn.  150  (47  S.  W.  Rep.  81). 

Sec.  205.    Proof  of  plaintiiTs  title — Burden  of  proof. 

The  burden  of  proof  is  on  the  plaintiff,  and  if  he  fail  to  show 
any  title  to  the  premises  his  bill  properly  may  be  dismissed. 
Scott  V.  Taylor,  Tenn.  (46  S.  W.  Rep.  358).  The  plain- 
tiff must  recover  upon  the  strength  of  his  title  and  not  on  the 
weakness  of  his  adversary.  McCauley  v.  Mahon,  174  111.  384 
(51  N.  E.  Rep.  829)  ;  Jarvis  v.  Lynch,  157  N.  Y.  445  (52  N. 
E.  Rep.  657) ;  Chicago,  B.  &  Q.  R.  Co.  v.  Schalkopf,  54  Neb. 
448  (74  N.  W.  Rep.  826)  ;  Comstock  v.  Kerwin,  57  Neb.  i 
{yj  N.  W.  Rep.  387)  ;  Worth  v.  Simmons,  121  N.  C.  357 
(28  S.  E.  Rep.  528)  ;  Alabama  Mineral  Land  Co.  v.  Baker, 
119  Ala.  351  (24  So.  Rep.  706)  ;  Burnham's  Heirs  v.  Hitt, 
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143  Mo.  414  (45  S.  W.  Rep.  368) ;  Dickinson  v.  Thornton, 
65  Ark.  610  (47  S.  W.  Rep.  857).  A  plaintiff's  proof  of  title 
is  insufficient  where  the  description  of  the  premises  in  the 
later  conveyances  in  his  chain  of  title  are  insufficient  to 
support  a  reasonable  inference  that  the  property  described 
in  the  complaint  was  comprehended  within  any  of  the 
earlier  grants.  Jarvis  v.  Lynch,  157  N.  Y.  445  (52  N.  E. 
Rep.  657).  Where  neither  the  pleadings  nor  evidence  show 
anything  as  to  the  defendant's  title  or  that  he  was  or  had 
been  in  possession  of  the  land  the  plaintiff  must  either  con- 
nect himself  with  the  government  title  or  with  some  grantor 
who  was  the  common  source  of  title.  Slauson  v.  Goodrich 
Transp.  Co.,' 99  Wis.  20  (74  N.  W.  Rep.  574;  40  L.  R.  A. 
825).  Where  the  plaintiff  and  defendant  claim  title  from 
a  common  source  it  is  sufficient  for  the  plaintiff  to  prove  a 
prima  facie  good  title  from  this  source.  Solomon  v.  Yri- 
sarri,  9  N.  Mex.  480  (54  Pac.  Rep.  752)  ;  Bleidorn  v.  Oak- 
dale  Iron,  Coal  &  Transp.  Co.,  Tenn.  (43  S.  W.  Rep. 
360)  ;  Dean  v.  Gorton,  177  111.  624  (52  N.  E.  Rep.  880).  111. 
Rev.  Stat.  ch.  45,  §  25  construed  and  applied — proof  of  title 
from  common  source — affidavit  of  plaintiff.  Village  of  N. 
Chillicothe  v.  Burr,  178  111.  218  (52  N.  E.  Rep.  853).  Where 
a  plaintiff  claims  under  an  execution  sale  he  cannot  recover 
if  he  fails  to  show  that  the  execution  debtor  ever  owned 
the  land.  Adams  v.  Yates,  143  Mo.  475  (45  S.  W.  Rep.  304). 
A  tax  deed  to  the  plaintiff  under  a  sale  made  after  the  com- 
mencement of  his  action  is  not  admissible.  Dickinson  v. 
Thornton,  65  Ark.  610  (47  S.  W.  Rep.  857). 

Sec.  206.  Defenses  in  ejectment — Cross  complaint. 
In  Alabama  and  Illinois  an  estoppel  in  pais  cannot  defeat  a 
recovery  in  ejectment  founded  upon  legal  title  in  plaintiff. 
Donehoo  v.  Johnson,  120  Ala.  438  (24  So.  Rep.  888) ;  Lin- 
nertz  v.  Dorway,  175  111.  508  (51  N.  E.  Rep.  809;  67  Am. 
St.  Rep.  232).  Equitable  defences  must  be  pleaded.  Pat- 
terson V.  Galliher,  122  N.  C.  511  (29  S.  E.  Rep.  773)  ;  Kelley 
v.  Oldham,        Ky.  (46  S.  W.  Rep.  214;  20  Ky.  Law 

Rep.  370).  An  equitable  title  resting  upon  a  parol  contract 
of  sale  may  be  set  up  as  a  defense  against  a  plaintiff  having 
the  legal  title,  but  the  proof  in  support  of  it  must  be  as  full 
and  ample  as  if  specific  performance  were  sought  as  affirma- 
tive relief.    Davis  v.  Holbrook,  25  Colo.  493  (55  Pac.  Rep. 
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730).  In  ejectment  by  a  purchaser  at  a  foreclosure  sale  the 
plea  that  the  foreclosure  was  made  in  violation  of  an  agree- 
ment extending  the  time  of  the  debt,  of  which  agreement 
the  plaintiff  had  notice  before  acquiring  title,  states  a  good 
equitable  defense,  Fisher  v.  Stevens,  143  Mo.  181  (44  S. 
W.  Rep.  769)  ;  Swon  v.  Stevens,  143  Mo.  384  (45  S.  W.  Rep. 
270)  ;  and  the  first  case  cited  holds  that  such  a  defense  is  not 
inconsistent  with  a  general  denial.  Proof  of  an  agreement 
establishing  a  lien  on  the  premises  in  favor  of  the  defendant 
does  not  constitute  a  defense,  Todhunter  v.  Armstrong, 
Cal.  (53  Pac.  Rep.  446)  ;  but  where  a  defendant  is 

denied,  the  right  to  prove  a  contract  for  the  conveyance  of 
the  land  in  dispute  to  him,  on  account  of  the  contract  being 
in  parol,  he  may  be  allowed  to  enforce  an  equitable  right  to  a 
lien  growing  out  of  the  transaction.  North  v.  Bunn,  122 
N.  C.  766  (29  S.  E.  Rep.  776).  A  purchaser  at  a  judicial  or 
execution  sale  has  a  prima  facie  title,  and  a  defendant  in  an 
action  of  ejectment  who  seeks  to  avoid  such  title  on  the 
ground  of  homestead  rights  must  specifically  plead  the  facts 
upon  which  such  homestead  depends.  Marshburn  v.  Lashlie, 
122  N.  C.  237  (29  S.  E.  Rep.  3? I).  In  an  action  to  recover 
possesion  from  a  tenant  who  had  attorned  to  the  plaintiff, 
such  tenant  may  show  that  the  plaintiff's  title  has  been 
acquired  by  another  to  whom  he  has  attorned.  Walker  v. 
Fisher,  117  Mich.  ^2  (75  N.  W.  Rep.  144).  It  is  a  complete 
defense  to  show  that  the  property  was  appropriated  by  the 
defendant  under  the  right  of  eminent  domain  and  that  the 
plaintiff  accepted  the  award  of  damages  made  to  it.  Bing- 
hamton  Opera  House  Co.  v.  City  of  Binghamton  156  N. 
Y.  651  (51  N.  E.  Rep.  315).  Proof  by  a  tenant  of  the 
oral  surrender  of  the  possession  of  land  to  the  agent  of 
the  purchaser  thereof,  is  a  complete  defense  to  his  action  of 
ejectment  against  such  tenant.  Sowles  v.  Carr,  70  Vt.  630 
(41  Atl.  Rep.  581).  Where  a  complaint  is  in  the  usual  form 
merely  averring  ownership  in  fee  in  the  plaintiff  of  the 
premises  described,  and  that  he  is  entitled  to  possession, 
and  that  the  defendant  unlawfully  withholds  the  same,  the 
defendant  may,  under  the  general  issue,  show  that  the  mort- 
gage upon  which  the  plaintiff  relies  for  title  to  the  premises 
in  question  was  void  because  tainted  with  usury.  Com- 
monwealth Title  Ins.  &  T.  Co.  v.  Dokko,  72  Minn.  229  (75 
N.  W.  Rep.  106). 
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Applying  Cal.  Code  Civ.  Proc,  §  442,  authorizing  a 
cross  complaint  by  a  defendant,  it  is  held  that  in  an  action 
by  a  city  for  possession  of  a  street,  a  defendant  may,  by 
a  cross  complaint,  seek  a  reformation  of  the  deeds  to  land 
the  description  in  which  is  claimed  to  show  a  dedication  of 
the  land  in  controversy.  City  of  Eureka  v.  Gates,  120  CaL 
54  (52  Pac.  Rep.  125).  Applying  HilFs  Ann.  Or.  Laws,  § 
381,  providing  that  an  action  at  law  is  stayed  by  filing  a  com- 
plaint in  equity,  it  is  held  that  where  in  an  action  of  eject- 
ment the  defendant  filed  a  cross  bill  in  the  nature  of  a  com- 
plaint in  equity,  upon  dismissal  of  such  a  bill  for  want  of 
equity  without  any  findings,  it  was  error  to  render  judg- 
ment in  the  action  at  law  without  making  up  the  issues  at 
law  and  proceeding  to  trial  thereon.  Small  v.  Lutz;  34  Or. 
131  (55  Pac.  Rep.  529).  ' 

Sec.  207.  Defenses  in  ejectment — ^Title  by  adverse  pos- 
session— Outstanding  title.  A  defendant  may  set  up  a 
title  by  adverse  possession.  Wooley's  AdmV  v.  McCor- 
mick,        Ky.  (45  S.  W.  Rep.  885;  20  Ky.  Law  Rep. 

272)  ;  but  he  has  the  burden  of  clearly  and  definitely  estab- 
lishing such  title.  Bussey  v.  Jackson,  104  Ga.  151  (30  S. 
E.  Rep.  646)  ;  Ard  v.  Wilson,  60  Kan.  857  (56  Pac.  Rep. 
80).  Under  Sand.  &  H.  Ark.  Dig.,  §  4819,  adverse  posses- 
sion under  a  donation  deed  from  the  state  for  two  years  next 
preceding  the  commencement  of  an  action  of  ejectment  is 
a  bar  thereto.  Newton  v.  Batemen,  65  Ark.  631  (47  S.  W. 
Rep.  no).  The  defense  of  the  30-year  statute  of  limita- 
tions imder  Mo.  Rev.  Stat.,  1889,  g  6770,  need  not  be  pleaded, 
but  may  be  given  in  evidence  under  the  general  issue. 
Collins  V.  Pease,  146  Mo.  135  (47  S.  W.  Rep.  925).  A 
defendant  with  knowledge  of  all  the  facts  cannot  prevail 
against  a  plaintiff  who  has  shown  title  in  himself,  on  a  pre- 
scriptive title  based  upon  an  entry  under  one  holding  solely 
under  a  bond  for  title  made  by  the  plaintiff  to  whom  a  por- 
tion only  of  the  purchase  money  had  been  paid.  Brown  v. 
Huey,  103  Ga.  448  (30  S.  E.  Rep.  429).  Where  a  defendant 
holds  under  color  of  title  for  the  statutory  period,  the  fact 
that  the  grantors  in  the  deed  under  which  he  entered  derived 
their  title  from  a  common  ancestor  with  the  plaintiffs  will 
not  estop  him  from  setting  up  the  defense  of  adverse  posses- 
sion as  against  all  parties  not  under  disability.  Neher  v.  Ar- 
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mi  jo,  9  N.  Mex.  325  (54  Pac.  Rep.  236).  Particular  action  of 
ejectment  held  barred  by  the  statute  of  limitations.  Brown 
\.  City  of  Baraboo,  98  Wis.  273  (74  N.  W.  Rep.  223).  An 
outstanding  title  which  has  been  barred  by  the  statute  of 
limitations  does  not  constitute  a  defense.  Allen  v.  McKay, 
120  Cal.  332  (52  Pac.  Rep.  828).  For  an  outstanding  title  in 
a  third  party  to  constitute  a  defense  it  must  be  such  a  title 
that  such  third  party  could  recover  against  either  party. 
Neal  V.  Hopkins,  87  Md.  19  (39  Atl.  Rep.  322).  A  defendant 
claiming  title  from  the  same  source  as  the  plaintiff  cannot 
set  up  an  outstanding  title  in  a  third  person  to  defeat  a 
recovery  by  the  plaintiff.  Donehoo  v.  Johnson,  120  Ala. 
438  (24  So.  Rep.  888). 

Sec  2o8.  Evidence  in  actions  of  ejectment.  A  judg- 
ment in  favor  of  the  defendant  rendered  in  a  proceeding 
brought  by  the  plaintiff,  under  Ga.  Code,  §  4813,  against 
the  defendant  to  dispossess  the  latter  as  a  tenant  holding 
over,  is  not  admissible  in  evidence.  Jordan  v.  Jordan,  103 
Ga.  482  (30  S.  E.  Rep.  265).  A  defendant  in  possession 
claiming  from  a  common  mortgagor  may  introduce  the 
mortgagor's  first  mortgage  under  which  he  claims  title  to 
show  that  at  the  time  the  mortgage  under  which  the  plaintiff 
claims  was  executed,  the  mortgagor  had  no  title  to  the  land. 
New  England  Mortg.  Sec.  Co.  v.  Clayton,  119  Ala.  361  (24 
So.  Rep.  362).  It  is  competent  to  show  that  a  conveyance 
relied  upon  to  show  title  in  a  third  person  as  defense  to  the 
action,  was  made  with  the  intention  to  defraud  creditors 
or  that  it  was  made  to  secure  a  debt  and  not  to  pass  title ; 
notwithstanding  the  rights  of  third  parties  may  be  collater- 
ally passed  upon.  Rauer  v.  Thomas,  60  Kan.  71  (55  Pac. 
Rep.  285).  Citing,  Knox  v.  McFarren,  4  Colo.  586;  Elder  v. 
Schumacher,  18  Colo.  433-440  (33  Pac.  Rep.  175)  ;  Potter  v. 
Adams,  125  Mo.  118  (28  S.  W.  Rep.  490;  46  Am.  St.  Rep. 
478)  ;  Webster  v.  Bond,  9  Hun.  437 ;  DuPont  v.  Davis,  35 
Wis.  631;  Kent  v.  Agard,  24  Wis.  378.  For  cases  deter- 
mining particular  questions  as  to  the  admissibility  of  evi- 
dence, see  Kashman  v.  Parsons,  70  Conn.  295  (39  Atl.  Rep. 
179) ;  Neal  v.  Hopkins,  87  Md.  19  (39  Atl.  Rep.  322)  ; 
Worth  V.  Simmons,  121  N.  C.  357  (28  S.  E.  Rep.  528)  ; 
Martin  v.  Walker,  102  Ga.  72  (29  S.  E.  Rep.  132).  Particu- 
lar evidence  held,  sufficient  to  show  an  ouster  by  defendant, 
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Carpenter  v.  Carpenter,  119  Mich.  167  {jy  N.  W.  Rep.  703)  ; 
sufficient  to  establish  a  prima  facie  case  in  favor  of  the  plain- 
tiff, McMaster  v.  Morse,  18  Utah,  21  (55  Pac.  Rep.  70)  ; 
Helt  V.  Robinson,  65  Ark.  631  (44  S.  W.  Rep.  1038)  ;  insuffi- 
cient to  authorize  a  peremptory  instruction  in  favor  of  the 
defendant.    Steinfeld  v.  Ross,        Ariz.  (53  Pac.  Rep. 

494). 

Sec.  2og.  Directing  verdict.  Plaintiff  is  not  entitled 
to  judgment  on  the  pleadings  where  the  defendant  pleads 
res  adjudicata,  Brind  v.  Gregory,  122  Cal.  480  (55  Pac. 
Rep.  250)  ;  but  upon  default  of  the  defendant,  when  the 
allegations  of  plaintiff's  petition,  taken  as  true,  show  that  he 
is  entitled  to  the  possession  as  against  the  defendant,  the 
court  properly  may  direct  a  verdict  in  his  favor.  Boaz  v. 
Jackson,  105  Ga.  228  (31  S.  E.  Rep.  163).  Where  the  de- 
fendant's answer  denies  in  general  terms  the  plaintiff's  title, 
it  is  error  to  direct  a  verdict  for  the  plaintiff  unless  the  evi- 
dence clearly  establishes  his  title  as  alleged  in  his  complaint. 
Parrott  v.  Dyer,  105  Ga.  93  (31  S.  E.  Rep.  417).  Where 
the  only  defense  presented  is  an  equitable  one  upon  which 
the  verdict  of  the  jury  is  merely  advisory  to  the  court,  the 
court  may,  at  the  close  of  the  defendant's  testimony,  if  satis- 
fied that  the  equitable  defense  has  not  been  sustained,,  take 
the  case  from  the  jury  and  enter  judgment  for  the  plaintiff 
or  direct  the  jury  to  return  a  verdict  to  that  effect.  Davis 
V.  Holbrook,  25  Colo.  493  (55  Pac.  Rep.  730).  For  particu- 
lar case  in  which  it  was  held  error  for  the  court  to  give 
plaintiff  judgment  on  the  pleadings,  see  Lowe  v.  Harris, 
121  N.  C.  287  (28  S.  E.  Rep.  535). 

Sec.  210.  Judgment  in  ejectment  and  execution  of 
judgment.  One  having  a  judgment  for  possession  against 
his  tenant  does  not  waive  his  rights  under  it  by  subse- 
quently receiving  rent  from  the  tenant  which  was  due 
prior  to  such  suit.  Carter  Pub.  Co.  v.  Dennett,  11  S.  Dak. 
486  (78  N.  W.  Rep.  956).  In  an  action  of  ejectment  by  a 
devisee  to  recover  lands  sold  by  his  testator's  executor  to 
pay  debts,  because  a  purchaser  had  not  paid  all  the  purchase 
price  or  received  a  deed,  the  judgment  should  be  conditional 
on  his  not  paying  the  balance  and  obtaining  a  deed  within 
a  reasonable  time.  Stevenson  v.  Scott^  188  Pa.  St.  234 
(41  Atl.  Rep.  533).    A  judgment  for  possession  of  land 
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may  be  revived  the  same  as  a  personal  judgment,  and  the 
judgment  as  revived  should  be  that  plaintiff  have  execution 
and  be  given  possession  as  against  defendants  and  their  suc> 
cessors.  Haupt  v.  Burton,  21  Mont.  572  (55  Pac.  Rep.  no; 
69  Am.  St.  Rep.  698).  A  judgment  in  ejectment  against  a 
mortgagor  in  possession  and  a  mortgagee  holding  a 
mortgage  executed  by  him,  rendered  against  the  mort- 
gagee by  default,  and  against  the  mortgagor  after  trail, 
is  not  an  adjudication  as  to  the  right  of  the  mortgagee 
tc  a  lien  on  the  land  under  his  mortgage.  Provident  Lx^an 
<V  Trust  Co.  V.  Marks,  59  Kan.  230  (52  Pac.  Rep.  449;  68 
Am.  St.  Rep.  349).  Ala.  Code,  §  2714  construed  and  applied 
— conclusiveness  of  judgment  in  ejectment.  Williamson  v. 
Mayer,  117  Ala.  253  (23  So.  Rep.  3).  Where  a  writ  of  pos- 
session is  issued  on  a  judgment  in  ejectment  commanding 
the  officer  to  deliver  to  the  plaintiffs  the  possession  of  the 
undivided  four-fifths  of  certain  land,  it  is  his  duty  to  remove 
the  defendant  and  his  furniture  and  chattels  out  of  the  prop- 
erty and  place  the  plaintiffs  in  actual,  not  a  mere  con- 
structive, possession  of  the  premises;  and  he  cannot  justify 
himself  in  refusing  to  do  this  by  the  fact  that  the  other  one- 
fifth  of  the  land  in  dispute  is  owned  by  the  infant  son  of 
the  defendant  who  is  residing  with  him  on  the  premises, 
where  the  father  is  not  the  guardian  of  such  son,  but  is 
claiming  under  a  title  hostile  to  him.  State  v.  Staed,  143 
Mo.  248  (45  S.  W.  Rep.  so). 

Sec.  211.  Practice  in  ejectment — Miscellaneous  notes. 
Where  a  petition  seeks  to  recover  possession  and  invokes 
certain  equitable  relief,  it  may  be  amended  by  striking  out 
all  allegations  and  prayers  relating  to  the  equitable  relief. 
Wood  V.  Bewick  Lum.  Co.,  103  Ga.  235  (29  S.  E.  Rep.  820). 
Proceedings  in  ejectment  will  be  stayed  until  the  costs  of  a 
former  suit  in  ejectment  are  paid,  where  the  defendant  in 
such  suit  was  in  possession  of  the  property  as  a  representa- 
tive of  the  plaintiff  in  the  second  suit,  and  the  latter  em- 
ployed an  attorney  for  such  defendant,  and  the  same  title 
was  involved  in  both  suits.  Ex  parte  McAnulty,  Ala. 
(23  So.  Rep.  680).  A  finding  that  the  plaintiff  has  no 
right  of  possession  is  sufficient  as  to  him,  although  it  does 
not  determine  the  relative  rights  and  liabilities  of  defend- 
ants in  the  property  in  controversy.     Schwannecke  v.  Good- 
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enow,        Cal.  (52  Pac.  R.ep.  588).    Where  the  loca- 

tion of  a  boundary  line  is  in  issue,  the  question  as  to  whether 
defendant  has  acquirea  title  to  a  certain  line  by  adverse 
possession  is  for  the  jury,  there  being  evidence  on  that 
subject.  McCormick  v.  Kreinke,  179  111.  301  (53  N.  E.  Rep. 
549).  On  a  rule  to  show  cause  between  a  landlord  and  his 
tenant  why  a  judgment  of  ejectment  and  a  writ  of  posses- 
sion should  not  be  set  aside,  the  rights  of  strangers  to  the 
record  claiming  adversely  cannot  be  adjudicated.  Nehr  v. 
Krewzberg,  187  Pa.  St.  53  (40  Atl.  Rep.  810).  Fla.  Rev.  Stat., 
§  1500  construed  and  applied — constitutionality  of  statute 
— equitable  jurisdiction  of  action  of  ejectment.  Trustees 
of  Internal  Imp.  Fund.  v.  Gleason,  39  Fla.  771  (23  So.  Rep. 
539).  In  Georgia  a  defendant  cannot  recover  the  value  of 
improvements  except  as  a  set  off  against  the  plaintiff's  claim 
for  rents  and  profits.  Code,  §§  3753,  5087  applied.  Dudley 
v.  Johnson,  102  Ga.  i  (29  S.  E.  Rep.  50).  In  Missouri  when 
a  defendant's  answer  prays  for  affirmative  relief,  the  action 
is  converted  into  a  suit  in  equity  and  is  triable  as  such. 
Swon  V.  Stevens,  143  Mo.  384  (45  S.  W.,Rep.  270).  Mo. 
Rev.  Stat.  1889,  §  4638  construeo  and  applied — right  of  plain- 
tiff to  ^recover  damages  for  all  waste  and  injury."  Seiferer 
v.  City  of  St.  Louis,  141  Mo.  586  (43  S.  W.  Rep.  163). 
Under  Utah  Comp.  Laws,  1888,  §  3187,  a  grantee  of  a  plain- 
tiff in  a  pending  action  of  ejectment  has  a  right  to  be  sub- 
stituted as  plaintiff  and  when  so  substituted  acquires  all  the 
rights  of  the  plaintiff.  Hanks  v.  Matthews,  16  Utah,  325 
(52  Pac.  Rep.  7).  Tenants  in  common  may  join  in  eject- 
ment and  recover  the  whole  property  held  by  them  in  com- 
mon, or  they  may  sue  separately  and  recover  each  one  his 
whole  interest.  Neher  v.  Armijo,  9  N.  Mex.  325  (54  Pac. 
Rep.  236).  Where  a  number  of  persons,  claiming  to  be 
tenants  in  common  of  lands,  join  in  an  action  for  the  re- 
covery thereof,  and  one  of  them  dies  during  its  pendency, 
the  surviving  plaintiffs  may  continue  the  prosecution  of  the 
action  for  the  recovery  of  their  severable  interests  without 
a  revivor ;  and,  where  the  survivors  succeed  to  the  rights  of 
the  deceased  plaintiff  by  inheritance,  they  may  by  supple- 
mental petition  set  up  the  interest  thus  acquired,  and  recover 
all  their  interests  in  the  property.  Kan.  Code  Civ.  Proc, 
§  422,  applied.  Crane  v.  Lowe,  59  Kan.  606  (54  Pac.  Rep. 
666).    Construing  and  applying  Mo.  Rev.  Stat.,   1889,  § 


I'il  EPITOME  OF  CASES.  §  211,  212 


^\,  providing  that  a  judgment  in  ejectment  "shall  be  for 

Ik  recovery  of  the  premises,  the  damages  assessed,  and 

^oi\.\ve  accruing  rents  and  profits,  at  the  rate  found  by  the 

i^^ry  itom  tHe  time  of  rendering  the  verdict  until  the  prem- 

^^^s  ate  delivered  to  the  plaintiff,"  it  is  held  that  where  on 

^Ppt2^  the  cause  is  remanded  with  direction  merely  to  enter 

up  judgment  for  the  premises,  the  trial  court  may  include 

damages,  rents  and  profits  as  found  by  a  jury.     Fanning 

V.  Doan,  146  Mo.  98  (47  S.  W.  Rep.  896). 


EMINENT  DOMAIN. 


EPITOME  OF  CASES. 

Sec.  212.  Constitutional  right  of  eminent  domain — 
Statutes  construed.  The  power  to  condemn  property  may 
be  delegated  by  the  state  to  municipalities  or  agencies,  and 
when  this  is  done  they  have  the  same  power  as  the  state 
acting  through  regularly  constituted  authority.  Bennett 
\.  City  of  Marion,  106  la.  628  (76  N.  W.  Rep.  844).  Citing 
numerous  authorities.  A  railroad  company  cannot  by  con- 
demnation proceedings  acquire  land  for  a  right  of  way  be- 
yond the  limits  fixed  by  the  statute  giving  it  power  of 
eminent  domain.  Shannon's  Tenn.  Code,  §§  1874,  1875, 
construed  and  applied.  White  v.  Kansas  City  &  M.  Ry. 
Bridge  Co.,  loi  Tenn.  95  (45  S.  W.  Rep.  1073).  Where  a 
horse  and  dummy  railroad  company  given  power  by  statute 
(111.  Rev.  Stat.,  1874,  ch.  66,  §  2),  "to  take  or  damage  private 
property  *  *  *  when  it  is  necessary  for  the  construc- 
tion, maintenance  and  operation  of  such  road,"  has  a  right 
of  way  along  a  public  road  it  is  not  authorized  to  abandon 
it  and  condemn  private  property  for  a  right  of  way,  no 
necessity  being  shown  therefor.  Harvey  v.  Aurora  &  G. 
Ry.  Co.,  174  111.  295  (51  N.  E.  Rep.  163).  For  an  exhaustive 
^discussion  of  the  constitutionality  of  ditch  assessment  laws, 
see  Cribbs  v.  Benedict,  64  Ark.  555  (44  S.  W.  Rep.  707). 
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Sec.  213.  Condemnation  of  property  by  receiver  of  a 
corporation.  A  receiver  of  a  corporation  may  be  authorized 
to  exercise  its  power  of  eminent  domain  for  the  purpose  of 
completing  an  undertaking  begun  by  the  corporation.  Mor- 
rison V.  Forman,  177  III.  ^j  (53  N.  E.  Rep.  73).  The  court 
say :  "A  court  of  equity,  having  in  charge  the  property  of 
a  railroad  company,  is  authorized  to  do  any  act  within  the 
corporate  power  the  performance  of  which  is  necessary 
to  preserve  the  property  of  the  company  for  the  benefit  of 
the  company  and  its  creditors.  If,  when  property  comes 
irto  the  hands  of  the  court,  the  corporation  is  engaged  in 
some  proper  and  legitimate  undertaking,  the  completion 
whereof  is  essential  to  the  successful  maintenance  and  op- 
eration of  the  road  and  to  the  preservation  of  the  property, 
the  court  may  proceed  to  complete  the  undertaking,  and, 
if  required,  will  transfer  to  and  clothe  its  receiver  with  such 
power  and  authority  as  the  corporation  possessed  to  in- 
stitute the  appropriate  legal  proceedings  to  condemn  any 
real  estate  which  ought  to  be  acquired  in  order  to  finish  and 
make  useful  and  available  that  which  the  corporation  was 
engaged  in  constructing  when  the  court  displaced  it  in  the 
possession  of  its  property.  Elliott,  R.  R.,  p.  1352;  Rand. 
Em.  Dom.,  p.  100;  High,  Rec.  (3d  Ed.),  pp.  356,  357." 

Sec.  214.  As  to  what  is  a  public  use.  Land  may  be 
condemned  for  the  use  of  a  public  telegraph  line.  Mobile 
&•  O.  R.  Co.  V.  Postal  Tel.  Cable  Co.,  120  Ala.  21  (24  So. 
Rep.  408).  The  use  of  water  for  irrigation  purposes  is  a 
public  use.  Cummings  v.  Hyatt,  54  Neb.  35  (74  N.  W.  Rep. 
411) ;  Prescott  Irrigation  Co.  v.  Flathets,  20  Wash.  454  (55 
Pac.  Rep.  635).  The  use  of  a  stream  by  the  public  for  the 
purpose  of  transporting  property  to  navigable  water  is  a 
public  use.  N.  Y.  Laws,  1896,  ch.  338,  held  constitutional. 
Ill  re  Burns,  155  N.Y.  23  (49  N.  E.  Rep.  246).  Construing 
111.  Rev.  Stat.,  ch.  66,  §  i,  authorizing  a  horse  and  dummy 
railroad  company  to  appropriate  any  property  "necessary'* 
for  the  construction,  maintenance  and  operation  of  its  road, 
it  is  held  that  the  necessity  sufficient  to  authorize  it  to  ex- 
ercise such  right  of  eminent  domain  is  not  an  absolute 
physical  necessity,  but  one  created  by  expediency  or  reas- 
onable convenience.  Aurora  &  G.  Ry.  Co.  v.  Harvey,  178 
111.  477  (53  N.  E.  Rep.  331).     The  court  say:     "The  safety. 
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comfort  and  convenience  of  the  traveling  public  require 
protection,  and  the  policy  of  the  state  must  be  to  compel 
railroad  companies  so  to  build  their  roads  as  to  conserve 
the  safety  of  its  citizens  to  as  high  a  degree  as  is  reason- 
ably attainable  in  view  of  the  character  and  exigencies  of 
that  mode  of  transportation.  In  the  construction  of  statutes 
relating  to  the  taking  of  private  property,  the  word  'neces- 
sary' should  be  construed  to  mean  'expedient/  'reasonably 
convenient/  or  'useful  to  the  public/  and  cannot  be  limited 
to  an  absolute  physical  necessity.  This,  we  think,  was  cer- 
tainly the  intention  of  the  legislature  when  the  act  was 
passed.  The  view  here  expressed  seems  to  be  well  sup- 
ported by  the  authorities.  Hays  v.  Briggs,  3  Pittsb.  504; 
Commissioners  v.  Moesta,  91  ^vlich.  149  (51  N.  W.  Rep. 
903) ;  Pettingill  v.  Porter,  8  Allen  I  (85  Am.  Dec.  671)  ; 
Coates  V.  Mayor,  etc.,  7  Cow.  585."  For  particular  facts 
held  sufficient  to  show  such  necessity  as  to  authorize  a  con- 
demnation under  this  statute,  see  Aurora  &  G.  Ry.  Co.  v. 
Harvey,  178  111.  477  (53  N.  E.  Rep.  331).  la.  Code,  1873, 
§  1825,  authorizing  the  condemnation  of  land  "for  the  loca- 
tion and  construction  of  a  school  house  and  for  the  con- 
venient use  of  the  school"  authorizes  the  appropriation  of 
land  adjoining  a  school  house  lot  for  a  play  ground.  Inde- 
pendent School  Dist.  V.  Hewitt,  105  la.  663  (75  N.  W.  Rep. 
497).  The  right  of  eminent  domain  given  by  Or.  Laws, 
1895,  p.  6,  to  corporations  organized  to  transport  timber 
and  wood,  for  the  construction  of  tramways  and  railroads, 
cannot  be  exercised  for  purely  private  use.  Apex  Transp. 
Co.  V.  Garbade,  32  Or.  582  (52  Pac.  Rep.  573).  A  recent 
statute  in  Kentucky  authorizes  the  condemnation  of  lands 
and  material  for  the  use  of  gas  pipe  lines.  Laws  1900,  ch. 
^7*  P-  54-  And  in  Tennessee  railroad  companies  operating 
in  that  state  may  condemn  private  property  to  build  lateral 
or  branch  railroads.     Laws  1899,  ch.  259,  p.  587. 

Sec.  315.  Condemnation  of  land  for  a  private  road. 
S.  C.  Rev.  Stat,  §§  1175-1180,  providing  for  the  condemna- 
tion of  a  private  way  by  one  whose  land  is  surrounded  on 
all  sides  by  the  lands  of  others,  in  order  to  afford  him  ac- 
cess to  a  public  highway,  is  unconstitutional.  Beaudrot  v. 
Murphy,  53  S.  C.  118  (30  S.  E.  Rep.  825).  Hill's  Ann.  Or. 
Laws,  ^§  4075-4079,  authorizing  the  condemnation  of  a 
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road  30  feet  in  width  to  connect  the  residence  of  any  per- 
son with  a  public  highway,  where  "the  residence  of  such 
person  is  not  reached  by  any  convenient  public  road  here- 
tofore provided  for  by  law,  and  it  is  necessary  that  the  pub- 
lic and  such  person  shall  have  ingress  to  and  egress  from 
the  residence  of  such  person,"  is  constitutional.  Towns 
V.  Klamath  Co.,  33  Or.  225  (53  Pac.  Rep.  604).  The  court 
say:  "Laws  exist  in  most  of  the  states  for  the  laying  out 
o^  what  are  called  'private  roads,'  or  'roads  of  public  ease- 
ment;' and  these  statutes  have  in  some  cases  been  held 
valid,  and  in  others  invalid.  The  principle  to  be  deduced 
from  the  adjudged  cases,  bearing  upon  the  question,  seems 
to  be  that  if,  by  a  fair  construction  and  operation  of  the 
statutes,  the  road,  when  laid  out,  is  in  fact  a  public  road, 
for  the  use  of  all  who  may  desire  to  use  it,  the  law  is  not 
liable  to  the  charge  of  unconstitutionality,  and  is  valid, 
though  the  road  may  be  laid  out  on  the  application,  paid 
for,  and  kept  in  repair,  by  the  petitioner,  and  primarily 
designed  for  his  benefit;  but  if  such  road  is  to  become  a 
mere  private  way,  and  not  open  to  the  public,  the  law 
sanctioning  it  is  void.  Lewis,  Em.  Dom.,  §  167;  6  Am.  Law 
Rev.  197 ;  Denham  v.  Commissioners,  108  Mass.  202 ;  Latah 
V.  Peterson,  2  Ida.  11 18  (29  Pac.  Rep.  1089);  Shaver  v. 
Starrett,  4  O.  St.  494.  Within  this  principle,  the  act  in 
question  is  valid.  The  road  provided  for  is  an  open  public 
way,  30  feet  in  width,  which  may  be  traveled  by  any  person 
who  desires  to  use  it.  The  fact  that  it  may  accommodate 
but  a  limited  portion  of  the  public,  or  even  but  a  single 
family,  is  no  objection  to  the  validity  of  the  law  providing 
for  its  location.  The  test  is  whether  it  is  an  open  public 
way,  or  one  for  the  exclusive  use  and  benefit  of  the  peti- 
tioner." 

Sec.  216.    As   to   what   constitues   a   taking.    A  tax 

against  property  for  fire  protection  purposes,  from  which 
5t  can  receive  no  direct  benefit,  does  not  constitute  a  taking 
01  the  property.  Wood  v.  Quimby,  20  R.  L  482  (40  Atl. 
Rep.  161).  Private  property  is  taken  for  public  use  with- 
out just  compensation  when  abutting  property  owners  are 
compelled  to  keep  sidewalks  in  front  of  their  premises  free 
from  snow.    State  v.  Jackman.        N.  H.  (41  Atl.  Rep. 

347;  42  L.  R.  A.  438).    Changing  the  natural  flow  of  a 
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water  course  to  the  injury  of  a  riparian  owner,  by  the  erec- 
tion of  dams,  although  done  by  a  quasi  public  corporation 
for  the  improvement  of  navigation,  constitutes  a  taking  of 
his  property  for  which  he  is  entitled  to  compensation. 
Carlson  v.  St.  Louis  River  Dam  &  Imp.  Co.,  73  Minn.  128 
(75  N.  W.  Rep.  1044;  41  L.  R.  A.  371;  72  Am.  St.  Rep. 
610).  A  statute  (Mass.  Stat.,  1898,  ch.  278)  authorizing  the 
dredging  of  certain  flat  lands  in  a  city  to  improve  naviga- 
tion and  the  sanitary  condition,  which  will  result  in  remov- 
ing the  earth  belonging  to  the  owners  thereon  and  sinking 
the  surface  of  the  flats  under  water,  is  such  a  taking  of  prop- 
erty as  to  require  compensation.  Bent  v.  Emery,  173  Mass. 
495  (53  N.  E.  Rep.  910).  To  the  extent  which  a  projection 
of  an  elevated  railroad  over  land  constitutes  a  physical  in- 
terference with  its  use  and  enjoyment,  it  constitutes  a  tak- 
ing of  the  land,  although  it  may  actually  rest  only  on  a 
small  portion  thereof.  Metropolitan  W.  S.  El.  R.  Co.  v. 
Springer,  171  111.  170  (49  N.  E.  Rep.  416).  A  grant  to  a 
telephone  company  under  N.  J.  Gen.  Stat.,  p.  3460,  of  the 
right  to  place  its  poles  in  the  highways,  does  not  constitute 
a  taking  of  land  within  the  meaning  of  N.  J.  Gen.  Stat.,  p. 
1386.  Nichol  V.  New  York  &  N.  J.  Tel.  Co.,  62  N.  J.  L. 
156  (40  Atl.  Rep.  627).  A  railroad  corporation  in  posses- 
sion of  and  owning  a  right  of  way  has  such  property  inter- 
ests that  the  crossing  of  it  by  another  railroad  corpora- 
tion constitutes  a  taking  of  the  property.  Birmingham 
Traction  Co.  v.  Birmingham  Ry.  &  Elec.  Co.,  119  Ala.  129 
(24  So.  Rep.  368).  The  erection  of  a  line  of  telegraph  poles 
and  the  maintenance  and  use  of  a  telegraph  line  along  the 
same,  by  a  railroad  corporation,  in  the  absence  of  other 
evidence  of  the  intention  of  the  railroad  company  to  appro- 
priate the  strip  of  land  between  the  telegraph  poles  and 
the  line  of  the  bed  of  the  railroad  company,  are  insufficient 
to  authorize  the  conclusion  that  such  interjacent  land  has 
been  appropriated  by  such  corporation.  Pittsburg,  C.  C. 
&,  St.  L.  Ry.  V.  Beck,  152  Ind.  421  (53  N.  E.  Rep.  439). 
The  fact  that  a  public  highway  legally  established  by  a 
county  upon  which  is  constructed  .a  free  bridge,  operates 
to  divert  travel  from  a  toll  bridge  owned  by  a  turnpike 
company  operating  under  a  charter  from  the  state,  does 
not  constitute  a  "taking"  of  property  within  the  meaning 
of  Tenn.  Const.,  Art.  i,  §  21,  so  as  to  entitle  such  company 
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to  recover  its  loss  of  tolls  on  account  thereof.  Clarksville 
&  R.  Turnpike  Co.  v.  Montgomery  Co.,  lOO  Tenn.  417  (45. 
S.  W.  Rep.  345).  Mass.  Stat.,  1890,  ch.  428;  Stat.  1891,  ch. 
123,  construed  and  applied — liability  of  railroad  companies 
for  damages  occasioned  by  changing  grade  at  crossing. 
Sheldon  v.  Boston  &  A.  R.  Co.,  172  Mass.  180  (51  N.  E. 
Rep.  1078).  As  to  whether  changing  the  grade  of  a  street 
constitutes  a  "taking"  of  property,  see  Abutting  Owners. 

Sec.  217.  Destruction  of  property  under  police  power 
distinguished  from  taking  under  eminent  domain.  The  de- 
struction of  property  by  the  trustees  of  a  village  in  order  to 
avert  an  imminent  public  injury,  even  if  they  act  with 
authority,  is  not  a  taking  of  property  for  a  public  use  in 
the  exercise  of  eminent  domain,  but  rather  an  exercise  of 
the  police  power  of  the  state ;  and  in  the  absence  of  a  statute 
to  the  contrary  the  municipality  is  not  liable  to  the  owner 
o^  the  property  destroyed.  Atken  v.  Village  of  Wells  River,. 
70  Vt.  308  (40  Atl.  Rep.  829 ;  41  L.  R.  A.  566 ;  67  Am.  St. 
Rep.  672).  The  court  say:  "The  plaintiff  contends  that 
this  was  a  taking  of  his  property  for  public  use  by  an  ex- 
ercise of  the  right  of  eminent  domain ;  that  the  trustees  had 
a  right,  in  the  circumstances,  to  take  it  as  they  did,  and 
therein  were  acting  within  the  scope  of  their  authority; 
that  therefore  he  is  entitled,  under  the  constitution,  to  com- 
pensation from  the  village,  and,  as  the  taking  was  without 
compensation,  that  the  village  is  liable  in  this  action.  But 
this  proposition  cannot  be  maintained,  for  this  was  not  a 
taking  of  the  plaintiff's  property  for  a  public  use,  in  the 
sense  contended  for,  but  a  destruction  of  it  to  avert  an  im- 
minent public  injury,  which  is  a  different  thing  from  taking 
by  the  right  of  eminent  domain,  and  in  no  legal  sense  an 
exercise  of  that  right,  but  stands  on  entirely  different 
ground,  namely,  on  the  ground  of  necessity,  or  more  prop- 
erly speaking,  on  the  ground  of  the  police  power  of  the 
state,  whereas  the  right  of  eminent  domain  stands  on  con- 
stitutional grounds.  In  Field  v.  City  of  Des  Moines,  39 
la.  575  (18  Am.  Rep.  46),  it  is  said  that  the  great  weight 
of  judicial  authority  holds  that  the  destruction  of  property 
under  authority  conferred  by  law  upon  officers  of  municipal 
corporations  is  not  an  exercise  of  the  right  of  eminent 
domain,  but  a  regulation  of  the  right  that  individuals  have 
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to  destroy  private  property,  in  cases  of  inevitable  necessity, 
to  prevent  the  spreading  of  fire  or  other  great  calamity. 
In  Keller  v.  City  of  Corpus  Christi,  50  Tex.  614  (32  Am. 
Rep.  613),  the  distinction  between  an  exercise  of  the  right 

01  eminent  domain  and  a  police  regulation  to  meet  an  im- 
pending peril  by  the  destruction  of  property  is  sharply 
drawn.  It  is  said  that  one  can  wait  the  forms  and  delay 
of  the  law,  but  that  the  other  is  governed  by  necessity, 
which  knows  no  law ;  and  reference  is  made  to  the  unwise 
<ielay  of  the  lord  mayor  of  London  to  destroy  some  wooden 
buildings,  which  caused  half  that  city  to  be  burned  in  the 
great  conflagation  of   1666.       In  Russell  v.   Mayor,  etc., 

2  Denio,  461, — a  case  that  grew  out  of  the  great  fire  of  1835, 
— it  is  said  that  the  authority  conferred  by  statute  upon  the 
mayor  to  order  the  destruction  of  buildings  to  prevent  the 
spreading  of  a  fire  is  not  a  grant  of  the  right  of  eminent 
domain,  and  therefore  not  within  the  constitutional  pro- 
vision requiring  compensation  for  property  taken  for  public 
use,  but  that  it  is  a  regulation  of  the  right  that  individuals 
possess  to  destroy  private  property  to  avert  a  public  calam- 
ity. But  in  Hale  v.  Lawrence,  21  N.  J.  L.  714  (47  Am.  Dec. 
190), — a  case  growing  out  of  the  same  fire, — the  court  of 
errors  and  appeals  of  New  Jersey  held  that  said  statute 
gianted  power  not  before  existing,  and  that  therefore,  it 
was  the  grant  of  a  right  of  eminent  domain.  That  case 
was  again  before  the  court,  with  the  American  Print  Works 
against  the  same  defendant,  in  23  N.  J.  L.  590  (57  Am.  Dec. 
420),  when  the  distinction  above  stated  was  clearly  made. 
The  distinction  is  well  stated  by  Senator  Verplanck  in  Stone 
V.  Mayor,  etc.,  25  Wend.  157,  173,  which  also  grew  out  of 
that  fire.  See,  also,  Randolph,  Em.  Dom.,  §§  8,  9;  i  Dill. 
Mun.  Corp.  (4th  Ed.),  §  141.  The  plaintiff  cites  Bishop 
V.  Mayor,  etc.,  7  Ga.  200  (50  Am.  Dec.  400),  in  which  it 
"was  held  that  the  owners  of  property  destroyed  to  stay 
a  conflagration  were  entitled,  under  the  constitution,  to 
compensation,  and  that  the  city  was  liable  on  the  ground 
of  an  implied  assumpsit,  for  which  proposition  Mayor,  etc., 
V.  Lord,  17  Wend.  285,  and  18  Wend.  126,  is  referred  to  as 
authority.  But  in  that  case  liability  was  imposed  by  stat- 
ute, without  which  it  was  expressly  said  that  no  liability 
would  exist.  It  is  said  in  Field  v.  City  of  Des  Moines,  39 
la.  575  (18  Am.  Rep.  46),  above  cited,  that  Bishop  v.  Mayor, 
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etc.,  7  Ga.  200  (50  Am.  Dec.  400),  stands  alone,  and  that,  in 
the  language  of  the  supreme  court  of  California  in  Dunbar 
V.  Alcalde,  etc.,  of  San  Francisco,  i  Cal.  358,  without  some 
charter  or  other  statutory  enactment  imposing  liability  the 
decision  cannot  be  sustained.  It  is  decisive  of  this  question 
that  if  the  act  complained  of  can  be  justified  on  the  ground 
of  public  necessity,  as  it  must  be  if  justified  at  all,  the  plain- 
tiff's loss  is  a  damage  without  legal  injury." 

Sec.  218.  Condemnation  of  property  already  appro- 
priated to  public  use.  Property  which  has  already  been 
dedicated  to  a  public  use  cannot  be  condemned  for  another 
use  when  such  condemnation  would  practically  destroy 
the  use  to  which  it  has  been  devoted,  unless  the  necessity 
be  so  great  as  to  make  the  new  enterprise  of  paramount 
importance  to  the  public  and  it  cannot  practically  be  ac- 
complished in  any  other  way.  Sabine  &  E.  T.  Ry.  Co.  v. 
Gulf  &  I.  Ry.  Co.,  92  Tex.  162  (46  C.  W.  Rep.  784).  Citing, 
Chicago  &  N.  W.  R.  Co.  v.  Chicago  &  P.  R.  Co.,  6  Biss. 
221  (Fed.  Cas.,  No.  2665)  ;  National  Docks  &  N.  J.  J.  C.  Ry. 
Co.  V.  United  Companies,  53  N.  J.  L.  221  (21  Atl.  Rep.  570; 
26  Am.  St.  Rep.  421)  ;  Cincinnati,  W.  &  M.  Ry.  Co.  v.  City 
of  Anderson,  139  Ind.  495  (38  N.  E.  Rep.  167)  ;  Pennsyl- 
vania R.  Co.'s  Appeal,  93  Pa.  St.  150;  Pittsburg  &  C.  R. 
Co.  V.  Southwest  P.  Ry.  Co.,  jy  Pa.  St.  186;  In  re  Boston,  H. 
T.  &  W.  Ry.  Co.,  79  N.  Y.  68 ;  Pittsburg  Junction  R.  Co.'s 
Appeal,  122  Pa.  St.  511  (6  Atl.  Rep.  564;  9  Am.  St.  Rep. 
128)  ;  Sharon  Ry.  Co.'s  Appeal,  122  Pa.  St.  533  (17  Atl. 
Rep.  234;  9  Am.  St.  Rep.  133).  To  authorize  the  taking 
of  the  depot  grounds  of  a  railroad  company  by  a  city  for 
the  purpose  of  a  street,  there  must  be  an  express  grant  of 
power  by  the  legislature  or  an  implication  equally  con- 
clusive ;  such  power  will  not  be  inferred  from  the  general 
grant  of  authority  to  lay  out  and  open  streets.  New  York 
h.  &  W.  R.  Co.  V.  City  of  Paterson,  61  N.  J.  L.  408  (39 
Atl.  Rep.  680).  The  existence  of  a  section  house  on  the 
right  of  way  of  a  railroad  will  not  prevent  a  condemnation 
of  such  right  of  way  for  a  street  crossing  where  such  house 
can  as  well  be  located  on  other  portions  of  the  right  of  way. 
Illinois  Cent.  R.  Co.  v.  Town  of  Normal,  175  111.  562  (51 
N.  E.  Rep.  781). 
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Sec.  219.  Condemnation  of  railroad  right  of  way  for 
telegraph  line.  Under  the  statutes  of  Alabama  the  right 
to  use  a  portion  of  a  railroad  right  of  way  for  a  public  tele- 
graph line  may  be  acquired  by  condemnation,  where  such 
line  will  not  interfere  with  any  work  or  use  by  the 
railroad.  Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  120 
Ala.  21  (24  So.  Rep.  408).  Shannon's  Tenn.  Code,  §§  1868, 
1871,  conferring  the  right  to  take  and  condemn  property, 
privileges,  rights  or  easements  of  private  corporations  for 
public  purposes  and  internal  improvement,  authorizes  the 
condemnation  of  the  right  of  way  for  a  telegraph  line  over 
a  railroad  right  of  way.  Mobile  &  O.  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  loi  Tenn.  62  (46  S.  W.  Rep.  571 ;  41  L.  R.  A. 
403).  A  statute  (111.  Rev.  Stat.,  ch.  134,  §  2)  authorizing 
telegraph  companies  to  "construct  lines  of  telegraph  along 
and  upon  any  railroad,  road,  highway,  street  or  alley,"  is 
held  to  empower  a  telegraph  company  to  condemn  a  right 
of  way  for  its  line  lengthwise  upon  the  right  of  way  of  a 
railroad  company.  St.  Louis  &  C.  R.  Co.  v.  Postal  Tel. 
Co.,  173  111.  508  (51  N.  E.  Rep.  382).  The  court  say: 
^'Counsel,  however,  refer  to  the  case  of  Postal  Tel.  Cable 
Co.  v.  Norfolk  &  W.  R.  Co.,  88  Va.  926  (14  S.  E.  Rep. 
803),  as  supporting  their  contention  in  regard  to  this  mat- 
ter. In  this  case,  a  provision  of  the  Virginia  Code  (§  1287), 
providing,  that  telegraph  companies  may  construct  their 
lines  'along  and  parallel  to  any  of  the  railroads  of  the  state,' 
w^as  held  not  to  authorize  the  condemnation  of  a  right  of 
way  by  a  telegraph  company  along  and  upon  the  right  of 
way  of  a  railroad  company.  It  will  be  observed  that  the 
language  there  was  different  from  the  language  here.  There 
the  words  are  'along  and  parallel  to;'  here  the  words  are 
'along  and  upon'  any  railroad.  A  careful  reading  of  that  case 
will  show  that,  if  the  words  there  had  been  the  same  as  the 
words  here,  their  meaning  would  have  been,  in  the  opinion 
of  the  court,  'along  the  right  of  way  and  parallel  to  the 
track.'  In  Louisiana,  however,  the  words  *along  and  paral- 
lel to'  were  field  to  have  a  different  meaning  from  that  given 
to  them  in  the  Virginia  case.  In  Postal  Tel.  Cable  Co.  of 
Louisiana  v.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.,  49 
La.  Ann.  58  (21  So.  Rep.  183),  an  act  of  the  legislature  of 
Louisiana  (Act  1880,  No.  124)  authorized  'the  construction 
of  telegraph  lines  along  and  parallel  to  any  of  the  railroads' 
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in  that  state;  and  it  was  held  by  the  supreme  court  of 
Louisiana  that  the  act  in  question  gave  the  right  to  con- 
struct a  telegraph  line  over  a  railroad's  right  of  way.  Postal 
Tel.  Cable  Co.  of  Louisiana  v.  Louisiana  W.  R.  Co.,  49  La. 
Ann.  1270  (22  So.  Rep.  219).  If  an  act  which  authorizes 
a  telegraph  line  to  be  constructed  'along  and  parallel  to' 
a  railroad,  authorizes  its  construction  upon  the  railroad 
right  of  way,  it  is  certainly  true  that  an  act  which  authorizes 
a  telegraph  line  to  be  constructed  'along  and  upon'  any 
railroad,  confers  the  power  to  construct  it  lengthwise  upon 
the  right  of  way.  Mr.  Lewis,  in  his  work  on  Eminent 
Domain,  at  §  269,  says:  'A  telegraph  line  may  be  built 
along  a  railroad  right  of  way,  it  being  no  material  inter- 
ference with  the  use  for  railroad  purposes.'  In  Alabama 
a  statute  provided  that  any  telegraph  company  incorporated 
in  that  or  any  other  state  'shall  have  the  right  to  construct, 
maintain  and  operate  lines  of  telegraph  along  any  of  the 
railroads  or  other  public  highways  in  the  state  of  Alabama, 
— but  so  as  not  to  obstruct  or  hinder  the  usual  travel  on 
such  railroad  or  other  highway.'  Acts,  1C72-73,  p.  130,  §  I, 
And  it  was  held  in  that  state  that  such  statute  authorizes 
the  appropriation  by  eminent  domain  proceedings  of  a 
right  of  way  for  a  telegraph  line  along  and  upon  a  railroad 
right  of  way.  New  Orleans,  M.  &  T.  R.  Co.  v.  Southern  & 
A.  Tel.  Co.,  S3  Ala.  211."  Where  one  seeking  to  appro- 
priate a  part  of  a  railroad  right  of  way  for  a  telegraph  line 
stipulates  in  his  petition  that  "in  the  event  that  such  rail- 
road company  shall  at  any  time  desire  to  change  the  loca- 
tion of  its  tracks  or  construct  new  tracks  or  side  tracks 
where  the  same  do  not  now  exist,  the  petitioner  hereby 
consents  to  remove  such  poles  to  such  other  point  or  points 
on  the  .said  right  of  way  adjacent  thereto,  which  shall  be 
designated  by  said  railroad  company,  upon  reasonable 
notice,' and  at  the  expense  of  the  petitioner,"  it  is  held  that 
such  stipulations  are  valid  and  become  binding  conditions 
upon  the  petitioner.  St.  Louis  &  C.  R.  Co.  v.  Postal  Tel. 
Co.,  173  111.  508  (51  N.  E.  Rep.  382). 

Sec.  220.  Additional  servitude.  Approaches  to  a 
bridge  constructed  on  a  highway  and  forming  a  part  of  it 
do  not  constitute  an  additional  burden  upon  the  land. 
Willets  Mfg.  Co.  V.  Board  of  Chosen  Freeholders,  62  N. 
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J  L.  95  (40  Atl.  Rep.  782).  The  change  of  a  country  high- 
way into  a  city  street  in  consequence  of  the  incorporation 
of  a  city,  by  which  the  highway  becomes  subject  to  the 
burdens  incident  to  the  use  of  a  city  street  and  the  property 
of  an  abutting  owner  becomes  liable  for  assessment  for 
maintaining  and  improving  the  street,  does  not  impose  an 
additional  servitude  requiring  a  new  condemnation,  Hud- 
dleston  v.  City  of  Eugene,  34  Or.  343  (55  Pac.  Rep.  868 ;  43 
L.  R.  A.  444).  See  opinion  for  exhaustive  review  of  author- 
ities. As  against  an  abutting  owner  having  the  fee,  the 
u§e  of  a  street  for  an  ordinary  steam  railroad  is  an  addi- 
tional servitude  and  the  right  to  make  such  use  must  be 
acquired  by  condemnation.  Bond  v.  Pennsylvania  Co., 
171  111.  508  (49  N.  E.  Rep.  S4S).  Citing,  6  Thomp.  Corp., 
^§  nT^y  7773;  Williams  v.  Railroad  Co.,  16  N.  Y.  97  (69 
Am.  Dec.  651)  ;  Cox  v.  Railroad  Co.,  48  Ind.  178;  Hender- 
son V.  Railroad  Co.,  78  Ni  Y.  423^,  Ford  v.  Railway  Co.,  14 
Wis.  609  (80  Am.  Dec.  791).  In  Wisconsin  it  is  held  that 
an  interurban  electric  railway,  running  upon  the  public 
highway  through  country  towns,  is  an  additional  burden 
upon  the  highway.  Zehren  v.  Milwaukee  Elec.  Ry.  &  L. 
Co.,  99  Wis.  83  (74  N.  W.  Rep.  538;  67  Am.  St.  Rep.  844). 
Citing,  Pennsylvania  R.  Co.  v.  Montgomery  Co.  Pass.  Ry. 
Co.,  167  Pa.  St.  62  (31  Atl.  Rep.  468).  The  erection  of  a 
telegraph  line  on  a  country  highway  is  an  additional  burden 
as  against  an  abutting  owner  who  retains  the  fee,  Postal 
Tel.  Co.  V.  Eaton,  170  111.  513  (49  N.  E.  Rep.  365;  62  Am. 
St.  R' .").  390 ;  39  L.  R.  A.  722)  ;  but  the  reasonable  use  of  the 
streets  of  a  city  for  the  equipment  of  a  telephone  system, 
including  poles  and  wires,  is  not  a  new  and  additional  ser- 
vitude. Magee  v.  Overshiner,  150  Ind.  127  (49  N.  E.  Rep. 
951;  65  Am.  St.  Rep.  358;  40  L.  R.  A.  370).  See  opinion 
for  review  of  authorities;  also,  Ballards'  Law  Real  Prop., 
Vol.  IV,  §§  227-234.  The  use  of  a  street  by  a  city  in  fur- 
nishing water  and  light  to  its  citizens  does  not  impose  any 
additional  servitude.  Smith  v.  City  of  Goldsboro,  121  N. 
C.  350  (28  S.  E.  Rep.  479). 

♦ 

Sec.  221.  Additional  servitude — Street  railways  and 
electric  light  poles.  The  construction  and  operation  in  a 
proper  manner,  with  the  consent  of  the  municipal  author- 
ities, of  an  ordinary  street  railroad  in  a  city  street  does  not 
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create  an  additional  servitude,  Taylor  v.  Portsmouth,  K» 
&  Y.  St.  Ry.,  91  Me.  193  (39  Atl.  Rep.  560;  64  Am.  St.  Rep. 
216)  ;  and  the  same  is  true  of  an  electric  street  railway,  al- 
though its  operation  required  the  permanent  erection  of 
poles  in  the  street,  Snyder  v.  Ft.  Madison  St.  Ry.  Co.,  105 
la.  284  (75  N.  W.  Rep.  179;  41  L.  R.  A.  345) ;  Birmingham 
Traction  Co.  v.  Birmingham  Ry.  &  E.  Co.,  119  Ala.  137 
(24  So.  Rep.  502 ;  43  L.  R.  A.  233)  ;  Poole  v.  Falls  Elec.  Ry. 
Co.,  88  Md.  533  (41  Atl.  Rep.  1069).  But  in  Nebraska  it  is 
held  that  the  erection  of  poles  in  a  city  street  for  the  op- 
eration of  an  electric  street  railway  is  such  a  permanent 
and  exclusive  occupation  of  the  street  as  to  constitute  an 
additional  servitude,  and  aoutting  owners  may  recover 
whatever  damages  their  properties  have  sustained  by  reason 
thereof.  Jaynes  v.  Omaha  St.  Ry.  Co.,  53  Neb.  631  (74  N. 
W.  Rep.  67;  39  L.  R.  A.  751).  See  opinion  fof  review  of 
authorities.  In  Kentucky  it  is  held  that  laying  an  electric 
street  car  track  on  a  turnpike  so  close  to  an  abutting  own- 
er's building  as  to  prevent  teams  from  standing  in  front  of 
his  place  of  business  as  they  formerly  had  been  able  to  do, 
does  not  entitle  him  to  recover  compensation,  Ashland  & 
C.  St.  Ry.  Co.  V  Faulkner,        Ky.  (45  S.  W.  Rep.  235 ; 

43  L.  R.  A.  554)  ;  and  in  Maryland  it  is  held  that  it  is  not  an 
additional  servitude  for  a  street  railway  company  to  lay  a 
double  track  on  a  street  so  narrow  that  there  will  not  be 
room  for  vehicles  between  the  track  and  the  curb,  where 
the  value  of  the  abutters'  property  thereby  will  be  increased. 
Poole  V.  Falls  Road  Elec.  Ry.  Co.,  88  Md.  533  (41  Atl.  Rep. 
1069).  In  support  of  its  holding  the  court  cites  Raflferty  v. 
Traction  Co.,  147  Pa.  St.  592  (23  Atl.  Rep.  888;  30  Am.  St. 
Rep.  763),  from  which  it  quotes  approvingly  as  follows: 
"  *It  IS  claimed,'  said  the  court,  'that  their  right  of  free  ac- 
cess to  their  property  along  High  street  is  interfered  with, 
because  vehicles  cannot  stand  between  the  railway  tracks 
and  the  curbing  without  interfering  with  the  cars.  But  the 
right  of  the  property  owner  in  this  respect  is  not  at  all 
changed.  He  has  the  same  right  after  the  tracks  are  laid, 
and  the  cars  are  runnings  that  he  had  before.  It  is  a  right 
which  must  be  exercised  in  reason,  whether  there  are  cars 
running  or  not.  In  no  circumstances  does  it  confer  the 
privilege  of  obstruction  by  unreasonable  exercise.  But  the 
reasonable  exercise  of  the  right  gives  no  right  to  the  street- 
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car  companies  to  arrest  it.  If  at  any  time  the  owner  has 
occasion  for  the  presence  of  vehicles  in  front  of  his  prop- 
erty on  the  street  to  take  away  or  deliver  persons  or  gpods, 
he  may  exercise  that  right  for  such  reasonable  time  as  is 
necessary  for  his  purpose ;  and  if,  in  such  exercise  of  the 
right,  the  passage  of  the  street  cars  is  impeded,  the  street 
cars  must  wait.  " 

The  erection  of  electric  light  poles,  authorized  by  the 
proper  municipal  authorities,  does  not  constitute  an  addi- 
tional burden  either  upon  a  country  highway  or  a  city 
street.  Palmer  v.  Larchmont  Electric  Co.,  158  N.  Y.  231 
(52  N.  E.  Rep.  1092;  43  L.  R.  A.  672).  The  court  say: 
"The  care,  management  and  control  of  the  public  ways 
devolve  upon  the  local  municipal  government  in  which 
they  are  located ;  and  it  is  the  duty  of  the  local  government 
to  maintain  them  in  such  condition  that  the  public,  by  the 
exercise  of  due  care,  may  pass  over  them  in  safety.  In  the 
darkness  of  the  night,  in  crowded  thoroughfares,  light  is 
an  important  aid,  largely  tending  to  promote  the  con- 
venience, as  well  as  the  safety,  of  the  traveling  public.  It 
is  not  only  one  of  the  uses  to  which  the  public  ways  may 
be  devoted,  but,  in  the  case  of  crowded  thoroughfares,  a 
duty  devolves  upon  the  municipality  of  supplying  it.  In 
such  cases  it  is  one  of  the  burdens  upon  the  fee  which  must 
be  borne  as  an  incident  to  the  public  right  of  traveling  over 
the  way,  and  is  deemed  one  of  the  uses  for  which  the  land 
was  taken  as  a  public  highway.  Johnson  v.  Electric  Co., 
54  Hun.  469  (7  N.  Y.  Supp.  716)  ;  Consumers'  Gas  &  E.  L. 
Co.  v.  Congress  Spring  Co.,  61  Hun.  133  (15  N.  Y.  Supp. 
624)  ;  Witcher  v.  Waterworks  Co.,  66  Hun.  619  (20  N.  Y. 
Supp.  560),  affirmed  142  N.  Y.  626  (37  N.  E.  Rep.  565); 
Hequembourg  v.  City  of  Dunkirk,  49  Hun.  550  (2  N.  Y. 
Supp.  447)  ;  Sun  Printing  &  Pub.  Ass'n  v.  City  of  New 
York,  152  N.  Y.  257,  265  (46  N.  E.  Rep.  499)  ;  Van  Brunt 
\.  Town  of  Flatbush,  128  N.  Y.  50,  56  (27  N.  E.  Rep.  973). 
*  *  *  Light  may  not  be  necessary  in  an  ordinary 
country  highway,  and  yet  there  may  be  country  roads  in 
which  the  travel  is  so  great  as  to  make  light  a  necessity  in 
order  to  avoid  collisions  and  injuries  in  the  nighttime.  The 
inhabitants  of  our  large  cities  are  in  a  measure  supplied 
with  food  and  other  necessaries  of  life  from  the  surround- 
ing country.     Scarcely  a  city  can  be  named  in  which  there 
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will  not  be  found  one  or  more  great  public  highways  leading 
into  the  country,  which,  day  and  night,  are  thronged  with 
teams  transporting  the  produce  of  the  farm  to  the  markets 
of  the  city.  Towns,  in  some  instances,  have  recognized  the 
public  necessity,  and  have  caused  some  of  these  thorough- 
fares to  be  lighted.  In  many  of  our  towns  there  are  villages 
of  considerable  size  remaining  unincorporated,  in  which 
lights  in  the  street  would  be  a  great  convenience,  and 
materially  add  to  the  safety  of  the  public.  May  not  towns 
properly  supply  these  streets  and  thronged  highways  with 
lights?  If  they  may,  they  may  properly  contract  with 
others  to  supply  the  light."  The  erection  of  poles  and  wires 
in  a  private  alley  for  the  purpose  of  supplying  a  private 
individual  with  electric  light,  constitutes  an  additional  bur- 
den where  the  fee  of  the  ground  in  the  alley  is  in  the  abut- 
ting owners.  Carpenter  v.  Capital  Electric  Co.,  178  111. 
29  (52  N.  E.  Rep.  973;  69  Am.  St.  Rep.  286). 

Sec.  222.  Compensation  for  property  taken.  Under 
Neb.  Const.  Art.  i,  §  21,  which  declares  "the  property  of  no 
person  shall  be  taken  or  damaged  for  public  use  without 
jiist  compensation  therefor,"  a  landowner  cannot  be  re- 
quired to  surrender  his  land  for  public  use  until  his  damages 
are  first  ascertained,  and  either  paid  or  proper  provision 
made  for  their  payment.  Lewis  v.  City  of  Lincoln,  55  Neb. 
I  (75  N.  W.  Rep.  154).  The  light  to  recover  compensa- 
tion for  property  damaged  but  not  actually  taken,  is  statu- 
tory. Kuhl  V.  Chicago  &  N.  W.  Ry.  Co.,  loi  Wis.  42  {yj  N. 
W.  Rep.  155). 

Sec.  223.  Proceedings  to  condemn  land — ^Jurisdiction 
oi  court.  In  condemnation  proceedings  brought  under  Ala. 
Code  1896.  g§  1896,  1897,  a  court  has  no  jurisdiction  to  make 
orders  except  as  to  land  described  in  the  application,  and 
proceedings  which  purport  to  affect  lands  not  so  described, 
are  void.  Nashville,  C.  &  St.  L.  Ry.  v.  Hobbs,  120  Ala. 
600  (24  So.  Rep.  933).  Applying  §  2  of  the  eminent  domain 
act  of  Illinois  (i  Starr  &  C.  Ann.  Stat.,  p.  1042),  provid- 
ing that  one  seeking  to  condemn  property  may  apply  to  the 
judge  of  the  circuit  or  county  court  "where  the  said  property 
or  any  part  thereof  is  situate,"  it  is  held  that  condemnation 
may  be  had  in  one  county  of  the  right  of  way  for  a  telegraph 
line  along  a  railroad  right  of  way  extending  through  several 
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counties,  and  that  the  judgment  of  condemnation  may  be 
recorded  in  the  other  counties  without  a  special  provision 
to  that  effect  in  the  eminent  domain  statute,  St.  Louis  & 
C.  R.  Co.  V.  Postal  Tel.  Co.,  173  111.  508  (51  N.  E.  Rep. 
382). 

Sec.  224,  Power  of  condemning  party  to  determine 
the  necessity  for  condemnation-»ConcluSiveness  of  decision. 
A  corporation  authorized  to  exercise  the  right  of  eminent 
domain  will  not  be  required  to  show  that  it  needs  the  prop- 
erty which  it  seeks  to  condemn,  as  courts  will  not  inquire 
into  the  necessity  or  propriety  if  its  exercise  of  the  right 
of  eminent  domain  unless  there  is  an  abuse  of  this  right. 
Schuster  v.  Sanitary  Dist.  of  Chicago,  177  111.  626  (52  N.  E. 
Rep.  855)  ;  Burnett  v.  City  of  Boston,  173  Mass.  173  (53  N. 
E.  Rep.  379),  applying  Mass.  Stat.  1894,  ch.  108;  Bennett  v. 
City  of  Marion,  106  la.  628  (76  N.  W.  Rep.  844),  applying 
la.  Laws  26th  Gen.  Assem.,  ch.  8.  In  the  last  case  the 
court  say :  "A  large  discretion  is  lodged  with  the  city  coun- 
cil in  fixing  the  amount  of  land  necessary  for  the  particular 
improvement,  and  its  determination  should  only  be  inter- 
fered with  to  prevent  the  abuse  of  power.  If  the  land 
sought  to  be  taken  will  to  some  extent  conduce  to  the  public 
use  for  which  it  is  to  be  devoted,  the  decision  of  the  munic- 
ipality that  it  is  necessary  therefor  should  not  be  inter- 
fered with ;  otherwise  it  should  be  set  aside.  As  supporting 
these  views,  see  Lewis,  Em.  Dom.,  §  393 ;  O'Hare  v.  Rail- 
road Co.,  139  111.  151  (28  N.  E.  Rep.  923) ;  In  re  St.  Paul  & 
N.  P.  Ry.  Co.,  34  Minn.  227  (25  N.  W.  Rep.  345)  ;  Wis 
consin  Cent.  R.  Co.  v.  Cornell  University,  52  Wis.  537  (8 
N.  W.  Rep.  491)  ;  Olmstead  v.  Proprietors,  46  N.  J.  L.  495; 
Railroad  Co.  v.  Davis,  43  N.  Y.  137;  Spring  Val.  Water- 
works Co.  V.  San  Mateo  Waterworks,  64  Cal.  123  (28  Pac. 
Rep.  447)  ;  Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W.  &  Ky. 
R.  Co,  17  W.  Va.  812 ;  Railway  Co.  v.  Blake,  9  Rich.  Law, 
228;  Railroad  Co.  v.  Love,  81  N.  C.  434;  McWhirter  v.  Cock- 
rell,  2  Head,  9 ;  Railway  Co.  v.  Gay,  32  La.  Ann.  472." 

Sec.  225.  Proceedings  to  condemn  land — Complaint 
or  petition.  A  petition  by  a  city  to  condemn  land  for  a 
bridge  site  need  not  have  attached  to  it  a  copy  of  the  ordi- 
nance providing  for  the  construction  of  the  bridge.  Chicago, 
W.  &  V.  Coal  Co.  V.  City  of  Streator,  172  111.  435  (50  N.  E. 
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Rep.  167).  A  petition  by  a  telegraph  company  seeking  to 
condemn  a  part  of  the  right  of  way  of  a  railroad  company 
for  the  erection  of  a  telegraph  line  is  sufficient  where  it  states 
the  length,  location  of  the  line,  the  size,  height  and  dis- 
tance apart  of  the  poles  and  the  number  and  size  of  the  cross 
arms  they  are  to  bear.  A  petition  containing  such  allega- 
tions need  not  have  filed  with  it  a  plat  showing  the  location 
of  the  line,  nor  need  it  specify  the  exact  location  of  each  pole 
nor  the  number  of  wires  which  are  to  be  placed  on  the  cross 
arms.  St.  Louis  &  C.  R.  Co.  v.  Postal  Tel.  Co.,  173  111.  508 
(51  N.  E.  Rep.  382).  The  first  sentence  in  the  above  state- 
ment is  supported  by  Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  120  Ala.  21  (24  So.  Rep.  408).  Particular  petition  held 
sufficient.  In  re  Front  &  U.  St.  Ry.  Co.,  i  Penn.  (Del.)  370 
(41  Atl.  Rep.  200).  Particular  description  in  a  petition  to 
condemn  land  for  a  railroad  right  of  way  held  insufficient, 
under  Cal.  Code  Civ.  Proc,  §  1244,  subd.  4.  San  Francisco 
&  J.  V.  Ry.  Co.  V.  Gould,  122  Cal.  601  (55  Pac.  Rep.  411). 

Sec.  226.    Failure  to  agree  with  landowner  as  a  condi- 
tion precedent  to  condemnation — ^Allegations   of   petition. 

Where  the  right  to  condemn  land  given  to  a  town  by  a  stat- 
ute (R.  I.  Gen.  Laws,  ch.  71,  §  4),  is  dependent  upon  the 
condemning  party  failing  to  agree  with  the  land  owner 
as  to  his  damages,  it  is  not  excused  from  attempting  to  make 
such  agreement  on  account  of  not  knowing  the  residence 
of  the  owner,  until  it  has  made  a  reasonable  effort  to  ascer- 
tain the  same,  using  all  the  information  which  the  public 
records  afford.  McCottner  v.  Town  Council,  21  R.  I.  43 
(41  Atl.  Rep.  572).  Applying  a  statute  requiring  the  peti- 
tioner to  show  that  "the  compensation  to  be  paid  for  or  in 
respect  to  the  property  sought  to  be  appropriated  or  dam- 
aged *  *  *  cannot  be  agreed  upon  by  the  parties  in- 
terested," to  an  application  by  a  telegraph  company  to 
acquire  a  right  to  construct  a  telegraph  line  along  the  right 
of  way  of  a  railroad  company,  it  is  held  that  a  sufficient 
compliance  with  the  statute  is  shown  by  an  effort  made 
to  acquire  such  right  from  the  railroad  company  which  was 
met  by  the  statement  that  it  had  already  granted  to  another 
telegraph  company  the  exclusive  right  to  erect  telegraph 
lines  on  its  right  of  way.  St.  Louis  &  C.  R.  Co.  v.  Postal  Tel. 
Co.,  173  111.  508  (51  N.  E.  Rep.  382).    An  application  for  a 
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writ  of  assessment  under  Indiana  Rev.  btat.  1894,  §§  917, 
918, 921,  by  a  land  owner  where  his  land  has  been  taken  by  a 
railroad  company  need  not  allege  any  prior  negotiation  or  at- 
tempt at  agreement  between  him  and  the  railroad  company, 
it  appearing  that  the  time  for  negotiations  as  provided  for  by 
§  5160  had  passed.  Kennedy  v.  Cleveland,  C.  C.  &  St.  L. 
Ry.  Co.,  20  Ind.  App.  315  (50  N.  E.  Rep.  592).  Where  the 
right  to  condemn  land  is  dependent  upon  the  inability  of 
tiie  condemning  party  to  acquire  the  use  of  the  land  by 
agreement  with  the  owner,  a  petition  for  condemnation 
must  show  an  unsuccessful  attempt  to  make  such  agreement. 
Mont.  Comp.  Stat.  Div.  5,  §  1497,  construed  and  applied. 
Glass  V.  Basin  Min.  &  Concentrating  Co.,  22  Mont.  151  (55 
Pac.  Rep.  1047).  The  court  say:  "The  language  of  the 
statute  imposes  a  necessity  for  trying  to  agree  as  a  con- 
dition precedent,  to  be  strictly  observed,  before  the  prop- 
erty of  a  mine  owner  can  be  taken.  The  object  is,  obviously, 
to  give  both  parties  every  fair  opportunity  to  come  to  terms 
as  to  the  route  to  be  selected,  the  mode  of  using  the  pro- 
posed right  of  way,  and  the  compensation  to  be  allowed, 
before  instituting  suit,  which  usually  involves  delay  and 
costs.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati,  W.  & 
M.  Ry.  Co.,  116  Ind.  578  (19  N.  E.  Rep.  440).  Legislation 
of  this  character  also  rests  upon  the  doctrine  of  a  reluctance 
on  the  part  of  courts  to  award  a  remedy  by  eminent  domain, 
harsh  in  its  nature,  where  the  same  end  can  be  effected  by 
contract  between  the  parties.  Mills,  Em.  Dom.,  §  105. 
Therefore  it  is  that  an  effort  to  purchase  the  property  re- 
quired is  made  a  condition  precedent  to  condemnation.  So, 
by  the  statute,  these  plaintiffs,  claiming  authority  under  the 
proceeding,  must  not  only  show  affirmatively  strict  com- 
pliance with  the  law,  but,  inasmuch  as  no  proceeding  at  all 
is  authorized  until  after  an  effort  to  agree  has  been  made, 
the  petition  must  show  the  fact  of  such  effort,  and  its  fail- 
ure. Cooley,  Const.  Lim.  p., 649;  Lewis,  Em.  Dom.,  §  357; 
Mills,  Em.  Dom.,  §  107;  Rand.  Em.  Dom.,  §  326.  The  at- 
tempt and  failure  to  agree  are  facts  necessary  to  be  averred 
in  order  to  confer  jurisdiction.  In  re  Boston,  H.  T.  &  W. 
R.  Co.,  79  N.  Y.  69;  Clay  v.  Improvement  Co.,  34  Mich.  204; 
Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Detroit,  L.  &  N.  R.  Co.,  62 
Mich.  564  (29  N.  W.  Rep.  500;  4  Am.  St.  Rep.  875)  ;  Reed  v. 
Railway  Co.,  126  111.  48  (17  N.  E.  Rep.  807) ;  Leiberman 
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V.  Railroad  Co.,  141  111.  140  (30  N.  E.  Rep.  544).  It  is  not 
essential  to  state  the  facts  concerning  the  negotiation,  or 
to  do  more  than  to  allege  that  the  petitioners  have  endeav- 
ored in  good  faith  to  come  to  an  agreement  with  the  defend- 
ants or  owners  owning  or  claiming  to  own  or  having  estates 
or  interests  in  the  lands  or  premises  over  which  right  of  way 
is  sought,  but  that  such  efforts  have  failed  by  reason  of  the 
fact — if  such  be  the  truth — that  the  owner  asks  what  peti- 
tioner considers  an  unreasonable  price,  and  refuses  to  accept 
the  reasonable  sum  the  petitioner  has  offered  therefor.  Reed 
v.  Railway  Co.,  126  111.  48  (17  N.  E.  Rep.  807)  ;  Railroad 
Co.  V.  Weiden,  69  Mich.  572  (37  N.  W.  Rep.  872)  ;  Mills, 
Em.  Dom.,  §  107." 

Sec.  227.  Proceedings  to  condemn  land — Notice.  Fail- 
ure to  give  notice  to  the  holder  of  a  trust  deed  having  the 
legal  title  to  land,  of  condemnation  proceedings  affecting 
it,  does  not  make  the  proceedings  void  where  the  maker  uf 
such  deed,  who  was  in  possession,  has  notice.  Harkins  v. 
City  of  Ashville,  123  N.  C.  636  (31  S.  E.  Rep.  853).  A  mar- 
ried woman  owning  property  affected  by  condemnation 
proceedings  is  not  entitled  to  a  different  notice  from  that 
required  to  be  given  to  other  owners.  Baubie  v.  Ossman, 
142  Mo.  499  (44  S.  W.  Rep.  338).  Mass.  Stat.  1890, 
ch.  428  construed  and  applied — assessment  of  damages 
upon  abolition  of  grade  crossings — notice.  Gately  v.  Old 
Colony  R.  Co.,  171  Mass.  494  (51  N.  E.  Rep.  5). 

Sec.  228.  Proceedings  to  condemn  land — ^Jury  trial — 
View  of  premises.  One  is  not  deprived  of  his  constitutional 
right  to  a  jury  trail  to  determine  his  compensation  where 
be  can  have  this  privilege  by  the  taking  of  an  appeal.  Thur- 
low  V.  Ross,  144  Mo.  234  (45  S.  W.  Rep.  1125).  Applying 
the  rule  that  whether  a  proposed  use  is  in  fact  public  is 
always  a  judicial  question,  a  condemning  party  against 
whom  a  court  renders  a  judgment  of  nonsuit  upon  admitted 
facts,  on  the  ground  that  the  proposed  use  was  not  public, 
is  not  deprived  of  due  process  of  law,  by  reason  of  the 
denial  of  a  jury  trial.  Apex  Transp.  Co.  v.  Garbade,  32  Or. 
582  (S4  Pac.  Rep.  367).  Mich.  Const.  Art.  15,  §  15;.  Art. 
18,  §  2;  Laws  1895,  No.  215,  ch.  25,  construed  and  applied 
— jury  trial  in  condemnation  proceedings — validity  of  stat- 
ute.    City  of  Mt.  Clemens  v.  Macomb  Circuit  Judge,  119 
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Mich.  293  i^TJ  N.  W.  Rep.  936).  Where  the  jury  views  the 
premises  their  award  will  not  be  reversed  on  appeal  on 
account  of  a  conflict  in  the  evidence,  unless  it  was  so  mani- 
festly contrary  to  the  preponderance  of  the  evidence  as  to 
indicate  misconduct  on  the  part  of  the  jury.  West  Chi- 
cago St.  R.  Co.  v.  City  of  Chicago,  172  111.  198  (50  N.  E, 
Rep.  185)  ;  Rock  Island  &  Pac.  R.  Co.  v.  Leisy  Brewing  Co., 
174  111.  547  (51  N.  E.  Rep.  572).  To  the  same  effect  is  the 
case  of  Cook  &  Rathbone  Co.  v.  Sanitary  Dist.'of  Chicago, 
177  111.  599  (52  N.  E.  Rep.  870).  A  view  by  a  jury  of  a  part 
of  the  right  of  way  of  a  railroad  company  in  condemnation 
proceedings  to  acquire  a  right  to  construct  a  telegraph  line 
along  the  entire  right  of  way  \^  sufficient,  it  not  being 
shown  that  the  right  of  way  differs  in  other  places  from 
the  part  inspected  by  the  jury.  St.  Louis  &  C.  R.  Co.  v. 
Postal  Tel.  Co.,  173  111.  508  (51  N.  E.  Rep.  382). 

Sec  229.  Proceedings  to  condemn  land — ^Recovery 
of  costs,  attorney's  fee  and  interest*  A  statute  (111.  Laws 
1897,  p.  218),  providing  that  a  court  may  give  a  defendant 
judgment  for  costs  and  attorney's  fees  incurred  by  him  in 
condemnation  proceedings  where  the  condemning  party 
dismisses  his  petition  or  fails  to  pay  damages  assessed, 
is  constitutional,  and  the  statute  applies  to  the  dismissal  1 
the  petition  before  as  well  as  after  verdict.  Sanitary  Dist. 
of  Chicago  v.  Bernstein,  175  111.  215  (51  N.  E.  Rep.  720). 
Applying  Wash.  Const.  Art.  i,  §  16,  providing  that  "no 
private  property  shall  be  taken  or  damaged  for  public  or 
private  use  without  just  compensatipn  having  been  first 
made,  or  paid  into  court  for  the  owner,"  it  is  held  that  a 
statute  (Laws  1895,  p.  88,  §  17),  providing  that  where  con- 
demnation proceedings  are  instituted  "against  any  person 
to  whom  tender  has  been  made,  and  such  person  shall  fail 
in  such  proceeding  to  recover  judgment  for  a  greater  sum 
than  the  amount  tendered  him,  all  costs  of  such  condemna- 
tion proceeding  shall  be  taxed  against  such  non-consent- 
ing owner,"  is  unconstitutional.  Adams  v.  Dobschlag,  19 
Wash.  356  (53  Pac.  Rep.  339).  In  Massachusetts  a  land 
owner  is  held  to  be  entitled  to  recover  interest  on  the 
damages  sustained  from  the  day  of  the  taking.  Imbescheid 
V.  Old  Colony  R.  Co.,  171  Mass,  209  (50  N.  E.  Rep.  609). 
In  Nebraska  it  is  held  that  where,  on  appeal  from  an  award 
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of  damages  for  lands  taken  for  a  right  of  way,  the  damages 
are  found  to  exceed  the  sum  returned  by  the  commissioners, 
the  owner  is  entitled  to  interest  from  the  date  of  the  appro- 
priation. Chicago,  R.  I.  &  P.  Ry.  v.  Buel,  56  Neb.  205  (76 
N.  W.  Rep.  571). 

Sec.  230.  Proceedings  to  condemn  land — ^Abandon- 
ment or  dismissal.  Upon  abandonment  of  condemnation 
proceedings  before  the  payment  of  the  award  of  damages 
and  taking  possession  of  the  land>  the  landowner  cannot 
recover  the  damages  awarded.  City  of  Chicago  v.  Hay- 
ward,  176  111.  130  (52  N.  E.  Rep.  26)  ;  Pearce.v.  City  of  Chi- 
cago, 176  111.  152  (52  N.  E.  Rep.  27).  Wis.  Rev.  Stat.,  § 
1848,  providing  that  commissioners  in  condemnation  pro- 
'  ceedings  shall  proceed  to  perform  their  duties  upon  written 
demand  of  either  party,  and  shall  file  their  report  within 
a  certain  time,  does  not  prevent  dismissal  of  the  proceed- 
ings with  the  consent  of  the  court,  by  the  party  instituting 
them,  at  any  time  prior  to  the  filing  of  the  award.  Mil- 
waukee &  L.  W.  R.  Co.  V.  Stolze,  loi  Wis.  91  (76  N.  W. 
Rep.  1 1 13).  A  railroad  company  which  has  acquired  some 
lands  by  grant  may  dismiss  condemnation  proceedings  be- 
gun by  it  to  condemn  additional  lands  of  its  grantor,  not- 
withstanding such  proceedings  are  prosecuted  by  it  on  its 
election  to  maintain  them  on  condition  that  it  pay  for  the 
land  previously  granted  to  it.  Cprnwall  v.  Louisville  &  N. 
R.  Co.,        Ky.  (46  S.  W.  Rep."  685;  20  Ky.  Law  Rep. 

373). 

Sec.  231.  Proceedings  to  condemn  land — Mortgagees 
and  lienholders.  Where  a  mortgagee  is  a  party,  a  release 
of  the  mortgage  on  the  land  condemned  is  not  necessary. 
A  mortgagee  cannot  complain  of  the  payment  to  the  mort- 
gagor of  the  damages  assessed  for  the  condemnation  of  a 
part  of  the  mortgaged  premises,  where  he  is  required  to 
expend  the  same  in  such  a  manner  as  to  restore  the  prem- 
ises to  their  former  value.  Stopp  v.  Wilt,  177  111.  620  (52 
N.  E.  Rep.  1028).  A  mortgagee  is  a  proper  party  but  the 
owner  or  lessee  of  the  property  sought  to  be  condemned 
cannot  take  advantage  of  the  failure  to  make  him  a  party. 
St.  Louis  &  C.  R.  Co.  V.  Postal  Tel.  Co.,  173  111.  508  (51  N. 
E.  Rep.  382).  It  is  not  necessary  that  the  verdict  of  the 
jury  specify  the  amount  of  the  condemnation  money  which 
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is  to  be  paid  to  lien  holders,  as  the  distribution  may  be 
fixed  by  the  court  when  entering  the  decree.  Schuster  v. 
Sanitary  Dist.  of  Chicago,  177  111.  626  (52  N.  E.  Rep.  855). 

Sec  232.  Proceedings  to  condemn  land — Statutes  con- 
strued. Fla.  Rev.  Stat.,  §§  1544-1550,  1554  construed  and 
applied — assailing  award  of  viewers — ^procedure.  Heer- 
mans  v.  Jacksonville,  St.  A.  &  I.  R.  Ry.  Co.,  40  Fla.  85  (23 
So.  Rep.  587).  111.  Rev.  Stat.  ch.  24,  §  167  construed  and 
applied — supplemental  proceedings  to  assess  damages  in 
condemnation  by  a  city.  Allen  v.  City  of  Chicago,  176  111. 
113  (52  N.  E.  Rep.  33).  111.  Rev.  Stat.  ch.  24,  §  121  con- 
strued and  applied — sufficiency  of  affidavit  for  notice  by 
publication.  Allen  v.  City  of  Chicago,  176  111.  113  (52  N. 
E.  Rep.  33).  Ind.  Rev.  Stat.,  §§  5105,  5160  construed  and 
applied — rights  of  company  condemning  land  for  gas  pipe- 
line pending  appeal.  Manufacturers'  Nat.  Gas.  Co.  v.  Les- 
lie, Ind.  (49  N.  E.  Rep.  946).  la  Code  1873,  §§  1825, 
1827,  1828,  construed  and  aplied — appropriation  of  land  for 
school  purposes.  Independent  School  Dist.  v.  Hewitt,  105 
la.  663  (75  N.  W.  Rep.  497).  How.  Ann.  Mich.  Stat.,  §§ 
3338,  6779,  6781,  6788  construed  and  applied — appeal  from 
order  of  probate  court  determining  who  is  entitled  to  dam- 
ages paid — notice.  Defoe  v.  Bay  Circuit  Judge,  116  Mich. 
567  (74  N.  W.  Rep.  733).  Mo.  Rev.  Stat.  1889,  §  6570 ;  Laws 
1893,  P-  223»  construed  and  applied — power  of  majority  of 
board  of  commissioners  to  assess  damages  in  proceedings 
to  condemn  land  for  the  location  of  a  road.  Thurlow  v. 
Ross,  144  Mo.  234  (45  S.  W.  Rep.  1125).  Neb.  Comp.  Stat., 
ch.  16,  §  97;  Code  Civ.  Proc,  §  602,  construed  and  applied 
— condemnation  proceedings  for  right  of  way — ^vacation — 
jurisdiction  of  county  court.  Matthies  v.  Fremont,  E.  & 
M.  V.  R.  Co.,  53  Neb.  681  (74  N.  W.  Rep.  30).  N.  J.  Gen. 
Stat.,  p.  2618;  Laws  1895,  p.  169,  applied — appeal  when  an 
award  has  been  made  to  one  person  for  several.  Rimback 
v.  Essex  Park  Co.  ComVs,  62  N.  J.  L.  494  (41  Atl.  Rep. 
699).  N.  J.  Gen.  Stat.,  p.  2641  applied — appointment  of 
commissioners — power  of  justice  of  supreme  court.  West 
Jersey  &  S.  R.  Co.  v.  Ocean  City  R.  Co.,  61  N.  J.  L.  506  (39 
Atl.  Rep.  1024).  Tex.  Rev.  Stat.,  Arts.  721,  722  construed 
and  applied— condemnation  of  land  by  channel  and  dock 
-companies.     Crary  v.  Port  Arthur  Channel  &  Dock  Co., 


§  282,  238  EMINENT  DOMAIN.  212 

92  Tex.  27s  (47  S.  W.  Rep.  967).  Construing  a  city  charter 
(Va.  Laws  1891-92,  p.  1013),  authorizing  a  city  to  condemn 
necessary  lands  for  a  water  plant,  and  Code,  §  1079,  provid- 
ing that  a  petitioner  in  condemnation  proceedings  shall  take 
a  fee  simple  in  the  lands  condemned  on  payment  of  the 
award  of  damages,  it  is  held  that  the  city  cannot  condemn 
a  right  to  use  the  waters  of  a  stream  without  condemn- 
ing the  land  through  which  it  flows,  or  some  part  of  it.  City 
ot  Charlottesville  v.  Maury,  96  Va.  383  (31  Sv  E.  Rep.  520). 

Sec.  233.  Proceedings  to  condemn  land — ^Miscella- 
neous notes.  In  condemnation  proceedings  brought  by  a 
corporation  the  question  of  its  de  jure  existence  cannot  be 
determined.  Morrison  v.  Forman,  177  111.  427  (53  N.  E. 
Kep.  73).  Questions  involving  the  forfeiture  of  the  fran- 
chise of  a  corporation  which  the  state  alone  can  enforce, 
cannot  be  adjudicated  in  condemnation  proceedings.  In  re 
Philadelphia  &  M.  Ry.  Co.,  187  Pa.  St.  123  (40  Atl.  Rep. 
967).  One  seeking  to  condemn  land  cannot  question  the 
character  of  the  defendant's  title  claiming  under  a  grant 
directly  from  the  state.  Sanitary  Dist.  of  Chicago  v.  Adam, 
179  111.  406  (53  N.  E.  Rep.  743).  One  holding  an  easement 
in  a  strip  of  land  as  a  right  of  way  merely,  is  not  a  neces- 
sary party  in  proceedings  to  condemn  such  land  for  a  street. 
Allen  V.  City  of  Chicago,  176  111.  113  (52  N.  E.  Rep.  33). 
The  title  of  a  remainderman  who  is  not  a  party  to  con-  . 
demnation  proceedings  against  the  owner  of  the  life  estate, 
is  not  affected  thereby.  Charleston  &  W.  C.  Ry.  Co.  v. 
Hughes,  105  Ga.  i  (30  S.  E.  Rep.  972;  70  Am.  St.  Rep.  17). 
In  proceedings  to  condemn  land  for  irrigation  purposes, 
after  the  case  has  been  submitted  to  the  jury  it  is  too  late  for 
the  defendant  to  ask  for  the  appointment  of  a  commission 
to  ascertain  the  necessity  for  taking  the  land.  Thompson 
V.  DeWeese-Dye  Ditch  &  Res.  Co.,  25  Colo.  243  (53  Pac. 
Rep.  507).  A  previous  condemnation  proceeding,  proceed-  ' 
ings  in  which  have  been  enjoined  by  some  of  the  defend- 
ants, is  not  a  bar  to  a  second  such  proceeding  to  condemn 
the  same  land  for  the  same  purpose.  Allen  v.  City  of 
Chicago,  176  111.  113  (52  N.  E.  Rep.  33).  Where  the  whole 
of  the  right  of  way  of  a  railroad  is  described  in  a  petition 
by  a  telegraph  company  to  condemn  a  part  of  it  for  a  tele- 
graph line,  a  cross  petition  by  the  defendant  is  not  nee- 
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essary  to  recover  damages  to  the  part  not  taken.  St. 
Louis  &  C.  R.  Co.  V.  Postal  Tel.  Co.,  173  111.  508  (51  N.  E. 
Rep.  382).  Where  both  parties  to  condemnation  proceed- 
ings proceeded  in  the  trial  upon  the  theory  that  they  could 
not  agree  as  to  the  compensation  to  be  paid,  and  the  whole 
contest  between  them  was  as  to  the  value  of  the  property, 
the  objection  that  it  was  not  shown  by  direct  proof  that 
they  could  not  agree  as  to  the  price  will  not  be  first  heard 
on  appeal.  Schuster  v.  Sanitary  Dist.  of  Chicago,  177  111. 
626  (52  N.  E.  Rep.  855).  Charter  of  Kansas  City,  Missouri, 
construed  and  applied — power  of  city  to  condemn  property 
for  a  public  park,  and  procedure  in  making  condemnation. 
In  re  North  Terrace  Park,  147  Mo.  259  (48  S.  W.  Rep.  860). 
For  cases  determining  the  applicability  of  particular  in- 
structions, in  actions  to  condemn  land  for  railroad  purposes, 
see  Snouffer  v.  Chicago  &  N.  W.  Ry.  Co.,  105  la.  681  (75  N. 
W.  Rep.  501)  ;  St.  Louis  O.  H.  &  C.  Ry.  Co.  v.  Fowler,  142 
Mo.  670  (44  S.  W.  Rep.  771)  ;  Ragan  v.  Kansas  City  &  S. 
E.  R.  Co.,  144  Mo.  623  (46  S.  W.  Rep.  602)  ;  in  an  action  to 
condemn  land  for  a  sewer,  see  Bennett  v.  City  of  Marion, 
106  la.  628  (76  N.  W.  Rep.  844). 

Sec.  234.  Proceedings  to  condemn  land — Evidence. 
A  map  or  plat  showing  the  lands  sought  to  be  condemned 
and  their  surroundings,  when  shown  to  be  correct,  is  ad- 
missible. Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Buel,  56  Neb.  205 
(76  N.  W.  Rep.  571).  Evidence  that  lands  sought  to  be 
condemned  were  subject  to  overflow,  and  photographs  of 
them  taken  at  the  time  of  an  overflow  are  admissible  on  the 
question  of  value.  Schuster  v.  Sanitary  Dist.  of  Chicago, 
177  111.  626  (52  N.  E.  Rep.  855).  Expert  evidence  as  to  the 
uses  to  which  land  taken  would  be  put  in  the  near  future 
is  inadmissible  to  show  value.  West  Chicago  St.  R.  Co. 
v.  City  of  Chicago,  172  111.  198  (50  N.  E.  Rep.  185).  Persons 
acquainted  with  land  condemned,  including  the  owner 
thereof,  are  competent  witnesses  on  the  question  of  its  value. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Buel,  56  Neb.  205  (76  N.  W. 
Rep.  571).  Opinions  of  persons  "somewhat"  or  "reason- 
ably" familiar  with  the  usual  market  price  of  such  lands  are 
admissible.  Stolze  v.  Manitowoc  Terminal  Co.,  100  Wis. 
208  (75  N.  W.  Rep.  987).  In  an  action  to  condemn  a  right 
of  way  for  a  railroad  across  a  farm  it  is  competent  for  wit- 
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nesses  who  are  acquainted  with  the  farm  and  familiar  with 
the  production  of  such  property  and  its  value,  to  give  their 
opinions  as  to  the  extent  of  damages  which  the  construction 
of  the  road  will  occasion.  Sewell  v.  Chicago  Terminal 
Transfer  Co.,  177  111.  93  (52  N.  E.  Rep.  302).  In  estimating 
the  value  of  real  estate,  the  rental  value  may  be  taken  into 
consideration.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Sturey,  55 
Neb.  137  (75  N.  W.  Rep.  557).  Where  a  fee  is  to  be  taken 
upon  the  basis  of  the  market  value  of  land,  it  is  proper  to 
exclude  evidence  of  the  value  of  the  crops  on  the  land  by  one 
who  is  unacquainted  with  the  value  of  the  land.  Jurada  v. 
City  of  Cambridge,  171  Mass.  144  (50  N.  E.  Rep.  537).  In 
determining  the  value  of  land  sought  to  be  condemned,  evi- 
dence of  other  sales  of  property  in  the  vicinity  is  admissible 
if  the  similarity  of  their  situation  is  near  enough  to  afford 
some  material  assistance  to  the  jury  in  determining  the 
value  of  the  land  in  controversy;  but  if  they  are  so  dis- 
similar as  to  mislead  or  prejudice  the  jury,  then  such  evi- 
dence is  inadmissible,  Stolze  v.  Manitowoc  Terminal  Co.^ 
100  Wis.  208  (75  N.  W.  Rep.  987)  ;  St.  Louis,  O.  H.  &  C. 
Ry.  Co.  V.  Fowler,  142  Mo.  670  (44  S.  W.  Rep.  771) ;  but 
evidence  of  the  amounts  paid  by  the  condemning  party  to 
other  parties  for  adjoining  lands  is  not  admissible.  Schuster 
v.  Sanitary  Dist.  of  Chicago,  177  111.  626  (52  N.  E.  Rep. 
855).  In  determining  damages  accruing  to  a  railroad  com- 
pany on  account  of  the  appropriation  of  a  part  of  its  right  of 
way  for  a  telegraph  line  evidence  of  the  amount  to  be  paid 
by  another  telegraph  company  under  a  lease  from  the  rail- 
road company  giving  it  exclusive  privilege  of  using  it  as  a 
right  of  way  for  a  telegraph  line  is  inadmissible.  St.  Louis 
&  C.  R.  Co.  v.  Postal  Tel.  Co.,  173  111.  508  (51  N.  E.  Rep. 
382).  A  stipulation  between  two  defendants  that  they  own 
the  land  sought  to  be  condemned  as  tenants  in  common, 
share  and  share,  alike,  and  that  any  damages  awarded  shall 
be  divided  equally  between  them,  renders  admissible  an  as- 
sessment list  of  the  property  made  by  one  of  them  in  which 
he  values  the  land  at  a  stipulated  sum.  St.  Louis,  O.  H. 
&  C.  Ry.  Co.  V.  Fowler,  142  Mo.  670  (44  S.  W.  Rep.  771). 
For  cases  determining  particular  questions  of  evidence,  see 
Chicago  Gen.  Ry.  Co.  v.  Murray,  174  111.  259  (51  N.  E.  Rep. 
245)  ;  Board  of  Trade  Tel.  Co.  v.  Blume,  176  111.  247  (52  N. 
E.  Rep.  258)  ;  Manning  v.  City  of  Lowell,  173  Mass.  loa 
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(53  N.  E.  Rep.  i6o)  ;  St.  Louis,  O.  H.  &  C.  Ry.  Co.  v.  Fowler, 
142  Mo.  670  (44  S.  W.  Rep.  771). 

Sec.  235.    Measure  of  damages — Elements  considered. 

In  Illinois  there  can  be  no  recovery  of  damages  for  injury 
to  other  land  where  its  value  has  not  been  diminished. 
Metropolitan  W.  S.  El.  R.  Co.  v.  Springer,  171  111.  170  (49 
N.  E.  Rep.  416).  The  measure  of  damages  for  the  con- 
demnation of  land  for  a  public  purpose,  is  the  difference 
between  the  value  of  the  whole  tract  at  the  time  of  the  tak- 
ing and  the  value  of  the  remainder  after  the  taking  exclud- 
ing any  resulting  benefits  to  the  owner.  Bennett  v.  City  of 
Marion,  106  la.  628  (76  N.  W.  Rep.  844).  The  value  of  land 
sought  to  be  appropriated  for  a  public  use  is  the  amount 
for  which  it  would  sell  at  private  sale  as  a  part  of  the 
owner's  land  without  reference  to  the  use  for  which  it  is 
sought  to  be  taken.  Shreveport  &  R.  R.  Val.  Co.  v.  Hinds, 
50  La.  Ann.  781  (24  So.  Rep.  287).  Applying  Mass.  Pub. 
Stat.  ch.  51,  §  3,  providing  that  "the  damages  for  land  taken 
shall  be  fixed  at  the  value  thereof  before  the  taking/*  it  is 
held  that  the  value  of  land  taken  for  a  public  improvement 
by  the  passage  of  a  statute  should  be  assessed  as  of  that 
date  and  not  at  the  time  of  the  actual  taking  nearly  a  year 
afterward,  when  there  had  been  an  increase  in  the  value  in 
the  interim  by  reason  of  the  expected  improvement,  of  which 
the  taking  of  the  land  was  a  part.  Mowry  v.  City  of  Boston, 
173  Mass.  425  (S3  N.  E.  Rep.  885).  Where  property  has 
been  taken  or  damaged  for  a  public  use  the  owner  is  entitled 
to  recover,  as  compensation,  the  difference  between  the 
value  of  the  property  immediately  before,  and  immediately 
after  the  completion  of  the  improvement  from  which  the 
injury  results ;  and  the  jury  may  take  into  account  every  ele- 
ment of  annoyance  and  disadvantage  resulting  from  the 
improvement  which  would  influence  an  intending  purchas- 
er's estimate  on  the  market  value  of  the  property.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  O'Neill.  58  Neb.  239  (78  N.  W.  Rep. 
521).  In  determining  the  value  of  land  it  is  proper  to  con- 
sider its  quality.  Ragan  v.  Kansas  City  &  S.  E.  R.  Co.,  144 
Mo.  623  (46  S.W.Rep.  602).  An  assessment  of  damages  may 
properly  include  injuries  occasioned  by  the  condemning 
party  before  the  commencement  of  the  condemnation  pro- 
ceedings, where  no  other  action  has  been  instituted  therefor. 
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Childs  V.  Village  of  Newport,  Jo  Vt.  62  (39  Atl.  Rep.  627). 
Damages  should  be  allowed  to  an  owner  for  injury  to  his 
riparian  rights  occasioned  by  appropriation.  Rudolph  v. 
Pennsylvania  S.  &  V.  R.  Co.,  186  Pa.  St.  541  (40  Atl.  Rep. 
1083)  ;  Rock  Island  &  Pac.  R.  Co.  v.  Leisy  Brewing  Co., 
174  111.  547  (51  N.  E.  Rep.  572).  It  is  not  proper  to  con- 
sider damages  resulting  from  the  unlawful  use  of  the  prop- 
erty by  the  condemning  party.  Bennett  v.  City  of  Marion, 
106  la.  628  (76  N.  W.  Rep.  844).  In  appropriating  an  ease- 
ment for  a  natural  gas  pipe-line  it  is  not  proper  to  allow 
damages  for  a  possible  injury  from  leakage  or  explosion; 
nor  can  an  allowance  for  damages  on  account  of  a  gas  main 
preventing  future  improvement  of  the  land  be  sustained  in 
the  absence  of  evidence  that  it  will  have  that  effect.  Manu- 
facturers' Nat.  Gas.  Co.  v.  Leslie,  22  Ind.  App.  677  (51  N. 
E.  Rep.  510).  See  49  N.  E.  Rep.  946.  The  fact  that  the 
condemnation  of  property  to  a  public  use  increases  insur- 
ance rates  and  the  expense  of  freight  to  the  lessee  of  the 
property  cannot  be  considered.  Cook  &  Rathbone  Co.  v. 
Sanitary  Dist.  of  Chicago,  177  111.  599  (52  N.  E.  Rep.  870). 
If  a  sewer  properly  constructed  would  affect  the  atmos- 
phere or  otherwise  interfere  with  the  use  and  enjoyment  of 
the  premises,  the  jury  should  take  this  into  consideration. 
Bennett  v.  City  of  Marion,  106  la.  628  (76  N.  W.  Rep.  844). 
A  statute  (Mass.  Stat.  1890,  ch.  270,  §1),  providing  that 
when  property  is  taken  for  the  construction  of  a  sewer,  the 
commonwealth  shall  pay  all  "damages  that  shall  be  sus- 
tained by  any  person  by  reason  of  such  taking,"  entitles  a 
landowner,  an  easement  on  whose  land  has  been  appro- 
priated for  the  construction  of  a  sewer,  to  recover  damages 
for  the  temporary  draining  of  wells  on  the  remainder  of  the 
land,  which  wells  filled  again  as  soon  as  the  sewer  was  com- 
pleted. Penney  v.  Commonwealth,  173  Mass.  507  (53  N. 
E.  Rep.  865;  73  Am.  St.  Rep.  312). 

Sea  236.    Measure  of  damages — Benefits  considered. 

In  Illinois  a  benefit  can  be  deducted  from  the  consequential 
damages  to  land  not  taken,  but  not  from  the  market  value 
of  the  property  actually  taken,  and  in  determining  what 
property  is  taken  in  applying  this  rule,  property  will  be 
regarded  as  taken  to  the  extent  the  owner's  physical  use  and 
enjoyment  thereof  is  interfered  with.     Metropolitan  W.  S. 
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El.  R.  Co.  V.  Springer,  171  111.  170  (49  N.  E.  Rep.  416).  A 
direction  in  a  statute  (N.  J.  Laws  1898,  p.  461)  that  com- 
missioners appointed  on  condemnation  of  land  taken  for  the 
purpose  of  widening,  straightening  or  changing  the  location 
of  a  highway  in  making  their  assessments  of  damages, 
"shall  take  into  account  the  benefits  conferred  by  the  im- 
provement on  the  remainder  of  any  lot  or  tract  of  land  partly 
taken,"  is  constitutional.  Randolph  v.  Board  of  Chosen 
Freeholders,  63  N.  J.  L.  155  (41  Atl.  Rep.  960).  The  fact 
that  one  across  whose  land  a  right  of  way  for  a  railroad  is 
sought  to  be  condemned  may  be  benefited  by  the  right  to 
compel  the  company  to  provide  a  switch  connection,  given 
by  Mo.  Rev.  Stat.,  §  2623,  is  a  special  benefit  which  may  be 
considered  in  assessing  his  damages.  St.  Louis,  O.  H.  & 
C.  Ry.  Co.  V.  Fowler,  142  Mo.  670  (44  S.  W.  Rep.  771). 
The  court  say:  "The  following  instruction  for  estimating 
the  damages  of  a  land  owner  in  condemnation  proceedings 
has  received  the  approval  of  this  court  in  a  number  of  cases, 
and  is  the  rule  generally  adopted  in  other  jurisdictions: 
'In  estimating  the  damages  to  the  land,  the  jury  will  con- 
sider the  quantity  and  value  of  the  land  taken  by  the  rail- 
way company  for  right  of  way  and  the  damage  to  the  whole 
tract  by  reason  of  the  road  running  through  it,  and  deduct 
from  these  amounts  the  benefits,  if  any,  peculiar  to  said 
tract  of  land  arising  from  running  the  road  through  the 
same.  And  by  peculiar  benefits  to  the  land  is  meant  such 
benefits  as  that  land  derives  from  the  location  of  the  road 
through  it  as  are  not  common  to  the  other  land  in  the  same 
neighborhood.'  *  *  *  But  defendants  insist  that  the 
benefits  derived  from  switching  privileges  are  not  peculiar 
to  their  land,  but  are  common  to  all  land  located  on  or  near 
the  line  of  the  road,and  therefore  should  not  have  been  taken 
into  account  for  the  purpose  of  showing  the  real  injury  done 
to  the  residue  of  the  land.  It  is  probably  true  that  lands 
adjacent  to  the  road,  which  are  not  touched  or  damaged 
by  the  railroad,  have  the  same  advantage  of  switching  facili- 
ties as  is  secured  to  the  residue  of  the  land  of  defendants 
after  a  portion  has  been  appropriated.  But  we  do  not  think 
that  circumstance  makes  the  benefits  to  defendants'  land 
general,  within  the  meaning  of  the  law  which  excludes  gen- 
eral benefits  from  consideration  in  estimating  the  damage. 
A  general  benefit  is  an  advantage  'conferred  by  the  public 
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work  upon  all  property  within  range  of  its  utility/  A  special 
benefit  is  *an  advantage  conferred  upon  a  tract  by  reason 
of  the  maintenance  of  a  public  work  upon  it/  Rand.  Em. 
Dom.,  §§  269,  270.  As  defined  by  Lewis,  'general  benefits 
consist  of  an  increase  of  the  value  of  land  common  to  the 
neighborhood  or  community  generally,  arising  from  the 
supposed  advantages  which  will  accrue  to  the  community 
by  reason  of  the  work  or  improvement  in  question/  Lewis, 
Em.  Dom.,  §  471.  If  defendant's  land  receives  benefits,  by 
reason  of  switching  facilities,  greater  in  degree  than  the 
advantages  all  the  land  in  the  conimunity  receives  from  the 
construction  of  the  road,  then  it  could  be  a  matter  of  no 
importance  that  other  land  which  receives  no  damage  is 
also  specially  benefited.  The  widening  of  a  street,  by  tak- 
ing land  from  one  side  only,  benefits  the  property  on  the 
other  side,  though  the  owner  bears  no  part  of  the  damage 
caused  by  the  improvement ;  yet  the  owner  of  the  land  taken 
may  be  charged  with  the  special  benefits  to  his  remaining 
land.  Abbott  v.  Cottage  City,  143  Mass.  521  (10  N.  E.  Rep. 
325 ;  58  Am.  Rep.  143) ;  Allen  v.  Charleston,  109  Mass.  246. 
Switching  privileges,  such  as  are  required  by  the  statute  to 
be  provided,  are  only  of  advantage  to  those  who  own  land 
'near  or  within  a  reasonable  distance  of  the  railroad.'  The 
benefits  are  not  common  to  all  the  land  in  the  community 
generally,  but  are  special  to  the  land  which  is  so  situated 
that  they  can  be  used.  We  are  of  the  opinion,  after  a  care- 
ful reconsideration  of  the  questions  involved  in  the  criticised 
instruction,  that  the  jury  had  the  right,  in  making  its  estim- 
ate of  damage,  to  take  into  consideration  the  benefits  that 
accrued  to  the  land  on  account  of  switching  facilities,  re- 
quired by  the  statute  to  be  provided,  and  that  the  law  was 
correctly  given  to  the  jury/' 

Sec.  237.  Measure  of  damages — Condemnation  of  land 
for  railroad  right  of  way.  The  value  of  the  land  taken  is 
to  be  estimated  as  of  the  date  of  the  appropriation,  but  the 
damages  to  the  land  remaining  after  the  appropriation 
should  be  according  to  the  condition  of  things  and  the  rights 
of  the  parties  as  they  existed  at  the  time  of  the  trial.  St. 
Louis,  O.  H.  &  C.  Ry.  Co.  v.  Fowler,  142  Mo.  670  (44  S.  W. 
Rep.  771).  The  measure  of  damages  in  a  railroad  condem- 
nation where  a  part  only  of  the  land  is  taken,  is  the  fair 
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market  value  of  the  land  actually  taken,  plus  the  deprecia- 
tion of  the  remainder  caused  by  the  proper  construction  and 
operation  of  the  road.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Buel, 
56  Neb.  205  (76  N.  W.  Rep.  571) ;  Chicago,  R  I.  &  P.  Ry. 
Co.  V.  George,  145  Mo.  38  (47  S.  W.  Rep.  11)  ;  Mobile,  J. 
&  K.  C.  R.  Co.  V.  Riley,  119  Ala.  260  (24  So.  Rep.  858).  If 
a  part  of  a  public  school  house  lot  is  taken  by  a  railroad 
company,  the  measure  of  damages  is  the  value  of  the  land 
taken,  together  with  the  damages  to  the  residue,  less  pecu- 
liar benefits  thereto  from  the  construction  of  the  railroad. 
The  damages  to  the  residue,  less  peculiar  benefits,  is  the 
difference  between  the  value  of  the  property  for  school 
purposes  before  the  construction  of  the  road  and  its  market 
value  for  any  purpose  after  the  construction,  if  its  value 
for  school  purposes  has  been  wholly  destroyed ;  and,  if  not, 
then  the  difference  between  its  values  for  school  purposes 
before  and  after  the  damages  suffered.  Board  of  Educa- 
tion V.  Kanawha  &  M.  R.  Co.,  44  W.  Va.  71  (29  S.  E.  Rep. 
503).  The  rule  for  ascertaining  the  damages  to  real  estate 
occasioned  by  the  construction  of  a  railroad  in  a  public 
highway  contiguous  and  adjacent  thereto,  is  the  difference 
in  the  value  of  the  property  immediately  before  and  imme- 
diately after  the  improvement,  unaffected  by  any  increase 
or  depreciation  in  the  property  values  generally  in  the  same 
vicinity.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Sturey,  55  Neb. 
137  (75  N.  W.  Rep.  557).  To  the  same  effect  is  the  case  of 
Chicago,  R.  I.  &  P.  R.  Co.  v.  O'Neill,  58  Neb.  239  (78  N.  W. 
Rep.  521).  It  is  proper  to  consider  the  existence  of  a  deep 
cut  made  in  the  construction  of  the  road  which  will  cave  in 
and  injure  adjacent  land.  Stolze  v.  Manitowoc  Terminal 
Co.,  100  Wis.  208  (75  N.  W.  Rep.  987).  The  measure  of 
damages  for  mined  coal  lying  on  the  surface  of  the  earth, 
taken  by  a  railroad  company  when  appropriating  a  right  of 
way,  is  the  market  value  of  the  coal  less  the  cost  of  market- 
ing it.  Lehigh  Valley  Coal  Co.  v.  Wilkesbarre  &  E.  R.  Co., 
187  Pa.  St.  145  (41  Atl.  Rep.  37).  Improvements  incident  to 
its  business  erected  by  a  railroad  company  upon  land  occu- 
pied by  it  under  a  grant  from  the  owner  of  a  life  estate 
therein  belong  to  the  company,  and  are  to  be  treated  as  its 
property  in  assessing  damages  due  the  remaindermen  in 
condemnation  proceedings  brought  upon  the  death  of  the 
life  tenant.     Charleston  &  W.  C.  Ry.  Co.  v.  Hughes,  105  Ga. 
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I  (30  S.  E.  Rep.  972;  70  Am.  St.  Rep.  17).  In  determining 
the  value  of  land  condemned  for  railroad  purposes  the  jury- 
properly  may  consider  the  prospective  location  of  a  depot 
thereon  by  the  company.  Snouffer  v.  Chicago  &  N.  W.  Ry. 
Co.,  105  la.  681  (75  N.  W.  Rep.  501).  Land  used  as  one 
body  for  the  location  of  a  manufactory  and  the  use  of  all  of 
which  is  necessary  for  its  operation,  will  not  be  treated  as 
severed  so  as  to  prevent  its  being  considered  as  one  prop- 
erty in  assessing  damages  for. a  railroad  right  of  way  across 
one  part  of  it,  on  account  of  the  fact  that  another  railroad 
right  of  way  has  been  previously  acquired  over  such  land  by 
condemnation  and  conveyance  from  the  owner  who  has  a 
right  of  way  over  such  first  railroad  right  of  way.  Rudolph 
.'.  Pennsylvania  S.  &  V.  R.  Co.,  186  Pa.  St.  541  (40  Atl.  Rep. 
1083  J  "47  L.  R.  A.  782). 

Sec.  238.  Measure  of  damages — Condemnation  of  rail- 
road lands  for  another  public  use.  Only  nominal  damages 
can  be  given  to  a  railroad  company  for  the  acquisition  by  con- 
demnation of  the  right  to  erect  a  telegraph  line  on  its  right 
of  way,  when  the  use  and  occupation  of  the  right  of  way  for 
railroad  purposes  is  not  interfered  with  or  incumbered  in 
any  way.  Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  120 
Ala.  21  (24  So.  Rep.  408) ;  Mobile  &  O.  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  loi  Tenn.  62  (46  S.  W.  Rep.  571 ;  41  L.  R.  A.  403). 
In  Illinois  it  is  held  that  in  such  a  case  the  measure  of  dam- 
ages is  the  value  of  the  land  actually  occupied  Dy  the  tele- 
graph poles  and  the  damages  resulting  to  the  other  parts  of 
the  right  of  way  by  the  erection  of  the  poles  and  stringing 
the  wires.  St.  Louis  &  C.  R.  Co.  v.  Postal  Tel.  Co.,  173  111. 
508  (51  N.  E.  Rep.  382).  In  the  condemnation  of  a  railroad 
right  of  way  for  a  street  crossing,  the  market  value  of  the 
land  as  land  cannot  enter  into  the  estimate  of  compensation, 
for  the  reason  that  such  property  cannot  be  sold  for  general 
purposes ;  and  by  the  condemnation  the  public  acquires  only 
a  right  to  use  it  jointly  with  the  railroad  company,  and  only 
as  a  crossing ;  and  the  fact  that  the  land  is  used  as  a  location 
ot  a  section  house  does  not  entitle  the  company  to  increased 
compensation,  aside  from  the  structures  and  improvements, 
where  such  house  could  as  well  be  located  on  other  portions 
of  its  right  of  way.  Illinois  Cent.  R.  Co.  v.  Town  of  Normal, 
175  111.  562  (51  N.  E.  Rep.  781). 
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Sec.  339.    Title  acquired   by  condemnation  of   land. 

The  interest  in  land  which  is  acquired  by  a  condemning 
party  in  proceedings  to  condemn  under  an  exercise  of  the 
power  of  eminent  domain,  is  whatever  interest  the  person 
against  whom  the  proceeding  is  had,  has  in  the  land,  and  no 
more.  Charleston  &:  W.  C.  Ry.  Co.  v.  Hughes,  105  Ga.  i 
(30  S.  E.  Rep.  972;  70  Am.  St.  Rep.  17).  The  eminent  do- 
main laws  of  Louisiana  authorize  the  taking  of  the  fee  if 
necessary  for  public  purposes;  but  if  the  public  needs  do 
not  require  it  and  a  less  estate  will  meet  the  public  wants, 
the  fee  cannot  be  taken.  Shreveport  &:  R.  R.  Val.  Ry.  Co. 
V.  Hinds,  50  La.  Ann.  781  (24  bo.  Rep.  287).  A  city  con- 
demning land  for  the  purposes  of  a  highway  under  N.  H. 
Pub.  Stat.  ch.  64,  as  amended  by  Public  Laws  1886,  ch.  587, 
acquires  only  an  easement  therein,  and  can  use  the  same  for 
no  other  purpose  than  those  pertaining  to  the  use  of  the 
highway.  Rhode  Island  Hosp.  T.  Co.  v.  Hayden,  20  R.  I.^ 
544  (40  Atl.  Rep.  421 ;  42  L.  R.  A.  ,107).  As  between  rival 
railroad  companies,  priority  of  location  gives  priority  of  title, 
which  is  perfected  by  after-condemnation.  The  title  thus 
acquired  is  thus  derived  from  the  state  by  virtue  of  its  right 
of  eminent  domain,  and  entirely  supersedes  and  annuls  the 
title  of  the  landowner  on  payment  of  just  compensation  to 
him,  and  reinvests  the  same  in  the  applicant  therefor. 
Where  the  right  of  eminent  domain  has  been  exercised  in 
behalf  of  a  railroad  company,  and  the  land  has  been  con- 
demned, damages  assessed  and  paid,  and  the  company 
placed  in  possession  of  such  land,  the  title  thereby  acquired, 
in  so  far  as  it  is  without  reservation,  becomes  adverse  to 
all  other  claimants  of  the  property  so  condemned.  Nor  can 
such  proceedings  be  collaterally  attacked,  except  for  fraud. 
Kanawha,  G.  J.  &  E.  R.  Co.  v.  Glen  Jean,  L.  L.  &  D.  W.  R. 
Co.,  45  W.  Va.  119  (30  S.  E.  Rep.  86).  Where  a  railroad 
company  acquired  land  for  railroad  purposes  by  condemna- 
tion proceedings  under  the  statutes  of  Minnesota,  the  neces- 
sity for  taking  the  land  is  settled  and  determined  by  the 
order  of  the  court  appointing  commissioners  to  ascertain 
the  amount  of  the  landowner's  compensation ;  and  the  rail- 
road company  is  entitled  to  the  exclusive  possession  of  the 
land  thus  acquired,  unless  the  court,  in  its  order,  limits  the 
easement  to  be  acquired  by  reserving  certain  rights  and 
privileges  to  the  landowner.     It  rests  with  the  railroad  com- 
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pany  alone  to  determine,  when,  and  to  what  extent,  it  will 
take  possession  of  the  land  thus  acquired ;  and  it  is  not  open 
to  the  landowner  to  dispute  its  right  to  such  possession  on 
the  ground  that  it  is  unnecessary  for  the  use  of  the  land  by 
the  company  for  the  purpose  for  which  it  is  condemned. 
Hopkins  v.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.,  76  Minn.  70 
(78  N.  W.  Rep.  969).  Lands  acquired  for  its  use  by  a  canal 
company,  a  private  corporation  organized  under  a  statute 
(24  Ohio  Laws,  p.  71)  authorizing  it  to  acquire  lands  for  its 
»se  by  condemnation,  grant  or  appropriation,  revert  to  the 
owner  from  whom  they  were  acquired  on  the  abandonment 
of  the  canal,  or  his  successor  in  title;  the  general  rule  being 
that,  where  lands  are  acquired  for  a  public  use,  an  easement 
only  is  taken  therein,  unless  the  taking  of  a  greater  estate, 
as  a  fee  simple,  is  expressly  authorized  by  law.  And  the 
rule  is  the  same  where  such  corporation  afterwards  dis- 
poses of  its  canal  to  the  state  which  is  authorized  to  acquire 
n  fee  simple  in  lands  condemned  by  it  for  its  canal  system. 
Where,  however,  the  land  is  only  abandoned  by  the  state 
for  canal  purposes  and  is  at  the  same  time  leased  or  con- 
veyed to  a  railroad  company  for  the  construction  and  opera- 
tion of  a  railroad  thereon,  the  owner  is  entitled  only  to  com- 
pensation for  such  additional  burden  thereby  imposed  on  the 
land,  and  such  damages  as  may  result  from  the  new  use. 
vVought  V.  Columbus,  H.  V.  &  A.  R.  Co.,  58  O.  St.  123  (50 
N.  E.  Rep.  442).  In  Louisiana  it  is  held  that  in  condemna- 
tion proceedings  for  a  right  of  way  for  a  railroad  company 
the  court  should  not  limit  the  right  of  way  to  the  corporate 
life  of  the  company,  but  the  right  once  granted  becomes  a 
part  of  the  property  of  the  company  and  is  not  lost  by  the 
death  of  the  corporation.  Shreveport  &  R.  R.  Val.  Ry.  Co. 
V.  Hinds,  50  La.  Ann.  781  (24  So.  Rep.  287). 

Sec.  240.  Miscellaneous  notes.  The  fact  that  one  has, 
by  payment  of  damages  under  condemnation  proceedings, 
acquired  the  right  to  maintain  a  dam  does  not  relieve  him 
from  liability  subsequently  resulting  from  his  negligence 
in  not  keeping  it  in  repair.  Chesapeake  &  O.  Ry.  Co.  v. 
Chambers,  95  Va.  503  (28  S.  E.  Rep.  872).  An  action  for 
damages  by  an  adjacent  owner  resulting  from  the  con- 
struction of  a  railroad  need  not  be  brought  immediately 
upon  its  construction,  but  may  be  brought  at  any  time 
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within  the  period  of  limitation.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  O'Xeill,  58  Neb.  239  (78  N.  W.  Rep.  521).  An  occasional 
use,  in  common  with  other  navigators  on  a  canal,  of  a  pri- 
vate basin  filled  from  the  waters  of  the  canal,  by  boats  be- 
longing to  the  state,  and  occasionally  dredging  out  by  an 
engineer  in  the  employ  of  the  state,  and  a  claim  entertained 
by  him  that  the  basin  was  the  property  of  the  state  not  com- 
municated to  the  actual  owner  of  the  land  upon  which  the 
basin  was  constructed,  or  his  successors  in  title,  cannot, 
standing  alone,  be  regarded  as  showing  such  exclusive  occu- 
pancy by  the  state  as  to  give  it  title  in  fee  to  such  basin  by 
appropriation  under  23  Ohio  Laws,  p.  57.  Smith  v.  State, 
59  O.  St.  278  (52  N.  E.  Rep.  638). 

Sec.  241.  Statutes  amended  and  new  statutes.  Iowa 
Code,  §  1998 — condemnation  of  additional  grounds  for  rail- 
way purposes — amended,  Laws  1900,  ch.  70,  p.  55.  Mass. 
Laws  1899,  ch.  379,  §  I — condemnation  of  lands  by  cities 
and  towns  for  the  erection  of  public  buildings — amended. 
Laws  1900,  ch.  437,  p.  292.  As  to  the  appropriation  of  pri- 
vate property  by  cities  of  the  fourth  class  in  the  state  of 
Michigan,  see  Mich.  Laws  1899,  No.  136,  p.  189.  For 
amendment  of  statute  of  this  state  concerning  the  appropria- 
tion of  property  by  railroad  companies,  see  Laws  1899, 
No.  266,  p.  440.  Tennessee  recently  has  enacted  a  statute 
to  prevent  railroads  now  under  construction  or  hereafter 
built  in  this  state  from  monopolizing  rights  of  way  or  loca- 
tions through  narrow  passes  or  other  places  to  the  exclusion 
of  other  and  competing  railroads,  and  to  authorize  condem- 
nation proceedings  when  necessary  to  prevent  such  mon- 
opoly.    Laws  1899,  ch.  399,  p.  920. 
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Sec.  343.  Subrogation — General  principles  and  particu* 
lar  cases.  It  is  only  upon  principles  of  equity  that  the  doc- 
trine of  subrogation  is  ever  applied ;  and  it  cannot  be  made 
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available  by  one  holding  under  a  fraudulent  deed  or  mort- 
gage. Mansur  &  Tebbetts  Imp.  Co.  v.  Jones,  143  Mo. 
253  (45  S.  W.  Rep.  41).  The  doctrine  or  rule  of  subrogation 
is  not  a  fixed  and  inflexible  rule  of  law  or  equity.  It  does 
not  owe  its  origin  to  statute  or  custom.  It  is  a  creature  of 
the  equity  courts,  invented  and  applied  by  them  to  do  justice 
or  prevent  an  injustice  being  done,  in  a  particular  case, 
under  a  particular  state  of  facts,  where  the  law  is  powerless 
in  the  premises.  Arlington  State  Bank  v.  Paulsen,  57  Neb. 
717  (78  N.  W.  Rep.  303).  The  right  to  be  subrogated  to  a 
mortgage  on  account  of  payment  thereof,  when  it  once 
exists,  is  not  lost  by  an  inadvertant  cancellation  of  the  mort- 
gage where  no  other  rights  have  been  affected  thereby. 
Kocher  v.  Kocher,  56  N.  J.  Eq.  545  (39  Atl.  Rep.  535).  The 
right  to  subrogation  under  a  prior  mortgage  can  be  litigated 
only  in  a  proceeding  to  foreclose  said  mortgage,  in  which 
the  junior  lienholders  are  made  parties.  Farm  &  Coloniza- 
tion Co.  V.  Meloy,  11  S.  Dak.  7  (75  N.  W.  Rep.  207).  A  son 
who  simply  lends  his  father  money  to  discharge  municipal 
assessments  against  his  property  which  are  liens  thereon 
cannot  claim  the  right  to  be  subrogated  to  such  Hens. 
Kocher  v.  Kocher,  56  N.  J.  Eq.  547  (39  Atl.  Rep.  536).  One 
having  a  right  to  redeem  from  a  foreclosure  sale  and  pur- 
chase by  a  prior  mortgage  is  not  entitled  to  a  conveyance  of 
or  subrogated  to  the  rights  which  the  prior  mortgagee  has, 
as  purchaser  under  the  sale,  in  addition  to  his  rights  as 
mortgagee.  Wimpfheimer  v.  Prudential  Ins.  Co.,  56  N.  J. 
Eq.  585  (39  Atl.  Rep.  916).  A  life  tenant  discharging  a 
mortgage  on  the  premises  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee.  Kocher  v.  Kocher,  56  N.  J.  Eq.  545 
(39  Atl.  Rep.  535).  One  who,  with  the  knowledge  of  the 
other  cotenants,  furnishes  money  to  a  cotenant  to  be  used 
i.i  improving  the  common  estate,  may  be  subrogated  to  the 
equitable  rights  of  such  cotenant  arising  from  the  making 
of  such  improvements.  Williams  v.  Harlan,  88  Md.  i  (41 
Atl.  Rep.  51 ;  71  Am.  St.  Rep.  391). 

Sec.  243.  Subrogation — Surety's  rights.  Where,  from 
his  own  funds,  a  surety  furnishes  to  his  principal  money  to 
be  applied  to  pay  the  debt  of  the  principal,  for  which  the 
surety  is  bound,  and  the  money  is  thus  applied  by  the  prin- 
cipal, the  latter,  in  making  the  payment,  should  be  regarded 
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aL  the  agent  of  the  surety,  and  the  payment  thus  made  will 
vest  in  the  surety  as  complete  a  right  to  be  subrogated  to 
any  securities  held  by  the  creditor  as  would  have  vested  in 
him  had  he  paid  the  debt  in  person.  Zuellig  v.  Hemerlie, 
60  O.  St.  2,j  (53  N.  E.  Rep.  447;  71  Am.  St.  Rep.  707).  A 
vendor  who  has  paid  a  mortgage  debt  on  account  of  default 
of  his  vendee  who  assumed  its  payment  is  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee.  In  re  Stanhope's 
Estate,  184  Pa.  St.  414  (39  Atl.  Rep.  217). 

Sec.  244.    Subrogation — Discharging  vendor's  lien  or 
purchase  money  mortgage.    A  surety  for  the  purchase  of 
land  who  has  been  compelled  to  pay  the  debt  is  entitled  to 
be  subrogated  to  the  vendor's  lien.     Riggs  v.  Chapman. 
Ky.  ^46  S.  W.  Rep.  692 ;  20  Ky.  Law  Rep.  473) .    One 

who  pays  off  a  vendor's  lien  at  the  instance  of  the  debtor 
upon  an  agreement  with  him  that  he  shall  have  a  lien  for 
his  reimbursement  is  subrogated  to  the  vendor's  Hen,  though 
the  agreement  be  in  parol.  Allen  v.  Caylor,  120  Ala.  251 
(24  So.  Rep.  512;  74  Am.  St.  Rep.  31).  Where  a  vendor's 
lien  is  reserved  in  the  deed  to  secure  the  payment  of  notes 
given  for  the  purchase  money,  one  who  pays  such  notes 
under  an  agreement  that  he  is  to  hold  them  and  the  lien  as 
security  is  entitled  to  be  subrogated  to  the  lien.  Warford 
V.  Hankins,  150  Ind.  489  (50  N.  E.  Rep.  468).  Where  one 
purchases  a  decedent's  lands  from  his  sole  legatee  in  reliance 
upon  her  representations  that  the  estate  is  solvent  and  that 
there  are  no  incumbrances  except  a  purchase  money  mort- 
gage subject  to  which  he  purchased  and  which  he  subse- 
quently discharged  in  order  to  prevent  its  foreclosure,  he 
may  claim  subrogation  to  the  lien  of  such  mortgage  in  order 
to  preserve  himself  from  loss  on  account  of  the  enforce- 
ment of  subsequently  discovered  indebtedness  of  the  estate. 
Fullerton  v.  Bailey,  17  Utah,  85  (53  Pac.  Rep.  1020). 

Sec.  245.  Subrogation — Payment  of  first  mortgage 
under  agreement  for  first  lien.  Where  money  is  loaned 
under  an  agreement  to  be  used  in  the  payment  of  a  lien  on 
real  estate,  and  it  is  so  used,  and  the  agreement  is  that  the 
one  who  loans  the  money  shall  have  a  first  mortgage  lien 
on  the  same  lands  to  secure  his  money,  and  through  some 
defect  in  the  new  mortgage  or  oversight  as  to  other  liens 
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the  money  cannot  be  made  on  the  last  mortgage,  the  mort- 
gagee has  a  right  to  be  subrogated  to  the  lien  which  the 
money  supplied  by  him  has  paid,  when  it  can  be  done  with- 
out placing  greater  burdens  upon  the  intervening  lien- 
holders  than  they  would  have  borne  if  the  old  mortgage  had 
not  been  released.  Straman  v.  Rechtine,  58  O.  St.  443  (51 
N.  E.  Rep.  44)  ;  Amick  v.  Woodworth,  58  O.  St.  194  (50  N. 
E.  Rep.  437)  ;  Merchants'  &  Mechanics'  Bank  v.  Tillman, 
106  Ga.  55  (31  S.  E.  Rep.  794).  In  the  first  case  the  court 
cite:  Sidener  v.  Pavey,  yj  Ind.  241 ;  Emmert  v.  Thompson, 
49  Minn.  386  (52  N.  W.  Rep.  31 ;  32  Am.  St.  Rep.  566)  ;  John- 
son v.  Barrett,  117  Ind.  551  (19  N.  E.  Rep.  199;  10  Am.  St. 
Rep.  83)  ;  Gilbert  v.  Gilbert,  39  la.  657 ;  Marsh  v.  Rice,  i 
N.  H.  167 ;  Har.  Subr.  §§  736,  793 ;  Carr  v.  Caldwell,  10  Cal. 
380  (70  Am.  Dec.  740) ;  Joyce  v.  Dauntz,  55  O.  St.  538  (45 
N.  E.  Rep.  900). 

Sec.  246.    Subrogation — Grantees  to  mortgagees.    A 

purchaser  of  incumbered  property  without  having  assumed 
the  incumbrance,  who  pays  it  off  in  order  to  protect  his  own 
interest  or  to  perfect  his  title  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  original  incumbrancer.  Hazle  v. 
Bondy,  173  111.  302  (50  N.  E.  Rep.  671).  But  the  rule  is 
different  where  he  has  assumed  and  agreed  to  pay  the  in- 
cumbrance. Gulling  v.  Washoe  Co.  Bank,  24  Nev.  477  (56 
Pac.  Rep.  580).  A  purchaser  whose  grantor  took  subject 
to  a  mortgage  and  who  has  notice  of  the  vested  interests 
of  remaindermen,  cannot  by  payment  of  such  mortgage 
assert  it  through  subrogation  against  them.  Robinson  v. 
Lowry,  52  S.  C.  464  (30  S.  E.  Rep.  487). 

Sec.  247.  Equitable  relief  from  fraud  or' mistake.  One 
cannot  have  equitable  relief  from  fraud  where  he  has  been 
guilty  of  laches  in  the  prosecution  of  his  legal  remedies. 
Perkins  v.  St.  Louis,  K.  C.  &  C.  R.  Co.,  143  Mo.  513  (45  S. 
W.  Rep.  260).  Where  both  parties  to  the  transaction  acted 
under  a  mistaken  view  of  their  legal  rights  and  obligations, 
equity  may  grant  relief.  Blakemore  v.  Blakemore,  Ky. 
(44  S.  W.  Rep.  96;  19  Ky.  Law  Rep.  1619).  A  vendor 
may  be  relieved  from  the  performance  of/an  option  given  by 
him  to  a  broker,  where  it  contains  an  overstatement  of  the 
quantity  of  land,  erroneously  made  through  a  mistake,  if  the 
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purchaser  is  unwilling  to  accept  performance  omitting  the 
stipulation  as  to  the  quantity.  Keene  v.  Demelman,  172 
Mass.  17  (51  N.  E.  Rep.  188).  Where  one  whose  husband's 
indebtedness  did  not  exceed  $4,000,  mistakenly  believed 
such  indebtedness  to  amount  to  $10,000,  and  conveyed  all 
her  property,  worth  from  $12,000  to  $15,000,  reserving  only 
a  life  estate  in  half  of  it,  to  satisfy  such  indebtedness,  a 
court  of  equity  will  grant  her  relief  upon  her  payment  of 
the  true  amount  of  her  husband's  indebtedness.  Powell  v. 
Plant,        Miss.  (23  So.  Rep.  399). 

Sec.  248.  Equitable  conversion.  In  Illinois  it  is  held 
that  money  arising  from  a  partition  sale  of  a  decedent's  real 
estate  had  by  his  heirs  will  be  treated  as  real  estate  as 
between  them  and  the  claims  of  a  nonresident  administra- 
trix depending  upon  adjudications  had  in  a  foreign  court. 
Smith  V.  Smith,  174  111.  52  (50  N.  E.  Rep.  1083 ;  43  L.  R.  A. 
403).  Where  a  trustee  sells  property  which  he  is  directed 
by  the  instrument  creating  the  trust  to  convey  to  certain 
persons,  the  proceeds  of  the  sale  will  be  treated  as  real  estate 
and  distributed  accordingly.  Rhode  Island  Hosp.  T.  Co. 
V.  Harris,  20  R.  I.  408  (39  Atl.  Rep.  750).  Where  an  exec- 
utor in  pursuance  of  a  discretionary  power  conferred  on  him 
by  the  will  invests  the  proceeds  of  personal  property  belong- 
ing to  the  estate  in  real  estate,  there  is  a  conversion ;  and  the 
realty  thus  acquired  will  be  treated  as  realty  in  law  and  in 
fact.  Holmes  v.  Puckett,  51  S.  C.  271  (29  S,  E.  Rep.  82). 
Where  a  will  directs  land  to  be  sold  and  divided  among 
le.eatees,  it  is,  in  equity,  a  conversion  of  the  land  into  money. 
The  beneficiaries  generally  may  prevent  actual  conversion 
by  sale,  and  take  the  land ;  but  all  those  in  title  must  unite 
in  such  election.  One  cannot  force  an  election  upon  others. 
Brown  v.  Miller's  Ex'rs,  45  W.  Va.  211  (31  S.  E.  Rep.  956). 
Where  a  will  giving  to  the  testator's  widow,  who  is  made 
executrix  thereof,  all  of  his  personal  property  and  one- 
third  of  his  real  estate,  devised  the  rest  and  residue  of  his 
^'estate"  to  certain  persons  who,  on  account  of  their  alien- 
age, were  incapacitated  from  taking  a  devise  of  real  estate, 
gave  the  executrix  "full  power  to  take  possession  of,  and  in 
all  things  manage  and  control,  my  said  estate  during  her 
executorship,  the  same  as  I  could  if  living,  with  power  to 
-sell  and  convey,  divide  and  distribute,  the  same,  and  in  the 
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same  manner  that  I  could  were  I  living  and  distributing 
the  same,  but  the  proceeds  to  be  by  her  given  to  my  lega- 
tees," it  is  held  that  the  last  clause  works  an  equitable  con- 
version of  the  two-thirds  of  the  real  estate.  Greenwood  v. 
Greenwood,  178  111.  387  (53  N.  E.  Rep.  loi).  Where  a 
devise  of  land  directs  a  sale  by  the  testator's  executor  after 
a  termination  of  the  life  estate,  for  the  purpose  of  dividing 
it  between  certain  persons  at  that  time,  and  at  the  time  the 
sale  is  to  be  made  the  number  of  persons  entitled  to  receive 
the  proceeds  is  reduced  to  one,  no  sale  is  necessary ;  but  the 
lapsed  shares  devolve  on  him  in  their  original  character. 
In  re  Rudy's  Estate,  185  Pa.  St.  359  (39  Atl.  Rep.  968 ;  64 
Am.  St.  Rep.  654). 

Sec.  249.  Doing  equity.  A  court  of  equity  will  not  aid 
one  to  enforce  a  contract  against  a  party  toward  whom  his 
conduct  has  been  unconscionable.  Raasch  v.  Raasch,  100 
Wis.  400  (76  N.  W.  Rep.  591).  A  party  to  a  contract  who, 
by  his  failure  to  perform  his  agreement  at  the  proper  time, 
has  occasioned  damages  to  the  other  party  to  the  contract, 
cannot  have  equitable  relief  without  recompensing  him  for 
such  damages,  and  against  his  claim  therefor  such  delin- 
quent cannot  plead  the  statute  of  limitations.  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Gurley,  92  Tex.  229  (47  S.  W.  Rep.  513). 
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Sec.  250.  Creation  of  fee  simple  estate.  The  common 
law  rule  requiring  the  use  of  the  word  "heirs"  in  order  to 
convey  a  fee  simple  estate  prevails  in  South  Carolina.  Mc- 
Michael  v.  McMichael,  51  S.  C.  555  (29  S.  E.  Rep.  403). 
And  the  same  was  true  in  North  Carolina  prior  to  the  Act 
of  1879,  ^ow  Code,  §  1280.  Allen  v.  Baskerville,  123  N. 
C.  126  (31  S.  E.  Rep.  383).     A  deed  executed  by  one  of  two 
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equal  joint  tenants  to  the  other,  of  all  his  interest  in  the 
property  for  the  sole  and  exclusive  use  of  the  grantor's  wife 
and  children  with  power  to  the  grantee  to  sell,  at  any  time 
upon  written  request  of  such  wife,  all  or  part  of  the  property 
for  re-investment  as  she  may  direct,  and  which  gives  her  a 
right  to  dispose  of  the  property  by  will,  conveys  to  her  an 
equitable  estate  in  fee.  Walke  v.  Moore,  95  Va.  729  (30  S. 
E.  Rep.  374).  Where  it  does  not  appear  that  the  consid- 
eration was  inadequate  or  that  the  grantor  had  any  interest 
in  having  the  land  used  for  the  purpose  named,  a  warranty 
deed  conveys  a  fee  simple,  notwithstanding  the  fact  that 
after  the  description  in  it  the  following  clause  was  inserted : 
**This  estate  is  conveyed  to  said  society  for  the  purpose  of 
a  parsonage,  and  cannot  be  disposed  of  at  less  price  than  is 
named  ($3,500)  in  this  deed ;  and,  if  sold,  those  funds  are  to 
be  wholly  for  the  purpose  of  building  or  purchasing  a  differ- 
ent place,  to  be  used  or  controlled  by  said  society  for  the 
same  purpose,  and  for  no  other."  Pawtuxet  Baptist  Soc. 
V.  Johnson,  20  R.  I.  551  (40  Atl.  Rep.  417). 

At  common  law,  although  a  devise  contained  no  words 
of  limitation  or  inheritance,  it  was  implied  to  confer  a  fee 
if  the  payment  of  a  debt  or  legacy  was  charged  upon  the 
devisee  personally.  McFarland  v.  McFarland,  177  111.  208 
(52  N.  E.  Rep.  281).  Citing,  Funk  v.  Eggleston,  92  111.  515 
(34  Am.  Rep.  136) ;  McLellan  v.  Turner,  15  Me.  436;  Var- 
Tiey  V.  Stephens,  22  Me.  331 ;  Harvey  v.  Olmsted,  i  N.  Y. 
483;  Snyder  v.  Nesbitt,  77  Md.  576  (26  Atl.  Rep.  1006). 
Where  a  will  making  the  testator's  wife  his  residuary 
legatee  provided  that  in  case  of  her  death  before  a  certain 
daughter,  the  daughter  should  be  the  sole  heir  of  his  estate, 
contained  a  further  provision  that  "nothing  herein  contained 
shall  be  construed  to  prevent  my  wife's  selling  any  real 
-estate  I  may  leave  her  for  her  use  while  she  may  live,"  it  is 
held  that  the  wife  took  the  residuary  land  in  fee.  Law  v. 
Douglass,  107  la.  606  (78  N.  W.  Rep.  212).  A  devise  to  the 
testator's  wife  of  real  estate  "to  have,  use,  lease,  dispose  of 
and  convey  at  her  own  will  and  discretion,  subject  only  to 
this  restriction  and  prohibition:  that  she  shall  not  mort- 
gage or  convey  the  same,  or  any  part  thereof  without  the 
Avritten  consent  of  H.  and  M.  during  their  joint  lives,  or  of 
^he  survivor  of  them  during  his  life,"  is  held  to  give  her  a  fee 
simple   estate,   the   restriction   on   alienation   being   disre- 
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garded.  Muhlke  v.  Tiedmann,  177  111.  606  (52  N.  E.  Rep* 
843).  A  devise  of  the  income  of  land  without  limitation 
or  devise  over  is  equivalent  to  a  devise  of  the  title  to  the 
land  in  fee ;  and  this  rule  is  not  changed  by  a  stipulation  in 
the  will  providing  for  the  appointment  of  a  trustee  to  collect 
the  rents  and  pay  them  over  in  accordance  with  such  a 
devise/  Passman  v.  Guarantee  Trust  &  Safe-Dep.  Co.,  57 
N.  J.  Eq.  273  (41  Atl.  Rep.  953).  Particular  will  held  to 
create  an  estate  in  fee  simple.  Shearer  v.  Miller,  185  Pa. 
St.  149  (39  Atl.  Rep.  846). 

Sec.  251.  Estates  tail.  A  deed  to  a  grantee  and  to 
the  "heirs  of  his  body  forever"  vests  in  the  grantee  an  estate 
in  fee  tail  which,  under  Mo.  Rev.  Stat.,  §  8836,  is  converted 
into  an  estate  for  life  in  the  grantee  with  remainder  in  fee 
to  the  heirs  of  his  body.  Hunter  v.  Patterson,  142  Mo.  310 
(44  S.  W.  Rep.  250).  Mo.  Rev.  Stat.  1835,  P-  ^^9  construed 
and  applied — conversion  of  estate  tail  into  life  estate.  Rosier 
V.  Graham,  146  Mo.  352  (48  S.  W.  Rep.  470). 

Sec.  252.  Rule  in  Shelley's  case.  Executory  trusts  do 
not  come  within  the  operation  of  the  rule.  Hooker  v. 
Montague,  123  N.  C.  154  (31  S.  E.  Rep.  705).  Under  Ga. 
Code,  §  3085,  a  conveyance  to  one  in  trust  for  a  woman  and 
"the  heirs  of  her  body,"  vests  the  absolute  fee  in  her. 
Griffin  v.  Stewart,  loi  Ga.  720  (29  S.  E.  Rep.  29).  In  order 
for  the  rule  to  apply  to  two  estates  which  are  to  coalesce 
and  form  one  estate  they  must  be  of  the  same  quality — ^both 
must  be  equitable  or  both  must  be  legal.  Howard  v.  Trus- 
tees, 88  Md.  292  (41  Atl.  Rep.  156).  The  rule  prevails  in 
Mississippi,  Harris  v.  McCann,  75  Miss.  805  (23  So.  Rep. 
631)  ;  and  in  Tennessee.  Brown  v.  Brown,  Tenn. 
(43  S.  W.  Rep.  126).  The  rule  prevails  in  Texas  and  applies 
to  wills ;  and  being  a  rule  of  law,  proof  of  the  express  inten- 
tion of  the  testator  is  not  admissible  to  defeat  its  applica- 
tion. Brown  v.  Bryant,  17  Tex.  Civ.  App.  454  (44  S.  W. 
Rep.  399).  Upon  a  review  of  the  decisions  of  that  state, 
upon  the  subject,  but  without  deciding  whether  or  not  the 
rule  is  in  force,  the  supreme  court  of  Iowa  hold  that  it  will 
not  be  applied  to  defeat  the  clear  intention  of  a  testator  as 
expressed  in  his  will.  Wescott  v.  Binford,  104  la.  645  (74  N. 
.W.  Rep.  18;  65  Am.  St.  Rep.  530)  ;  Hambel  v.  Hambel, 
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la,  (75  N.  W.  Rep.  673).   The  rule  applies  to  a  devise 

of  land  "in  trust  for  the  sole  and  separate  use  of  my  said 
daughters  and  granddaughters,  respectively,  for  life,  and 
upon  their  respective  deaths  to  go  and  vest  in  the  heirs  of 
their  bodies,  respectively,  in  such  shares  as  they  would  take 
as  their  representatives  at  law,  free  and  .discharged  of  all 
further  trusts  and  limitations."  Simms  v.  Buist,  52  S.  C. 
554  (30  S.  E.  Rep.  400).  The  rule  in  Shelley's  case  is  held 
not  to  apply  to  a  conveyance  of  land  to  a  trustee,  providing 
that  M  is  to  receive  the  rents  thereof  during  her  life,  and 
he  is  to  sell,  lease,  mortgage  and  re-invest  as  she  may  direct 
and  convey  to  persons  appointed  by  her  will  to  receive  such 
part  of  the  estate  as  may  remain,or  the  proceeds  thereof,  and 
default  of  such  appointment  to  convey  the  same  unto  her 
"heirs  at  law  or  next  of  kin."  Martling  v.  Martling,  55  N.  J. 
Eq.  771  (39  Atl.  Rep.  203).  The  rule  prevails  in  North 
Carolina  and  is  held  to  apply  to  a  deed  providing  that  the 
grantor  "do  lend  to  the  said  E.  P.  during  his  natural  life"  a 
certain  tract  of  land.  "To  have  and  to  hold  the  same,  with 
the  appurtenances  thereunto  belonging,  to  the  said  E.  P., 
his  natural  life,  and  at  the  death  of  the  said  E.  P.,  we 
*  *  *  have  given,  granted,  and  alienated,  released,  and 
confirmed,  and  by  these  presents  do  give,  grant,  alien,  re- 
lease, and  confirm,  unto  the  lawful  heirs  of  the  said  E.  P., 
and  their  heirs,  executors,  administrators,  and  assigns,  the 
above-described  premises."  Edgerton  v.  Aycock,  123  N. 
C.  134  (31  S.  E.  Rep.  382). 

Sec.  253.  Creation  of  life  estate.  A  deed  providing 
that  a  certain  person  "is  to  have  his  support  off  of  said 
described  land  during  his  natural  life,"  conveys  to  him  a 
life  estate,  Myers  v.  Cullum,  152  Ind.  700  (51  N.  E.  Rep. 
918).  A  deed  by  a  husband  to  his  wife  C,  her  heirs  and 
assigns,  "to  have  and  to  hold  the  above  *  *  *  premises 
*  *  *  to  the  said  C,  her  heirs  and  assigns,  in  fee 
simple,  her  natural  life,  to  her  own  proper  use  and  behoof," 
conveys  to  her  only  a  life  estate.  Davidson  v.  Alanson, 
146  Mo.  608  (48  S.  W.  Rep.  635).  Particular  conveyance 
held  not  to  create  a  life  estate.  Walton  v.  Ketchum,  147 
Mo.  209  (48  S.  W.  Rep.  924).  A  will  giving  a  devisee  the 
possession,  exclusive  use,  control  and  management  of  land 
during   his    life    creates  a  life  estate.      Austin    v.  Hynd- 
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man,  119  Mich.  615  (78  N.  W.  Rep.  663).  Where  property 
is  given  to  a  person  expressly  for  life,  and  there  be  annexed 
to  such  gift  a  power  of  disposition  of  the  reversion,  the  first 
taker  takes  but  an  estate  for  life  with  the  power  annexed. 
Numsen  v.  Lyon,  87  Md.  31  (39  Atl.  Rep.  533).  A  devise 
to  the  daughters  of  a  testator  "during  their  lives,  to  be 
equally  divided  between  them  *  *  *  said  property  to 
descend  and  be  inherited  by  said  daughters'  children  and 
their  heirs  forever,"  vests  in  the  daughters  only  a  life  estate. 
Lewis  V.  Bryce,  187  Pa.  St.  362  (41  Atl.  Rep.  275).  An  un- 
conditional devise  of  all  of  a  testator's  property  to  his  wife, 
followed  by  a  clause  providing  that  the  remainder  on  her 
death  or  remarriage  is  to  descend  equally  to  his  children, 
was  held  to  give  her  only  a  life  estate,  although  she  was 
appointed  executrix  with  full  power  to  sell.  Hambel  v. 
Hambel,        la.  (75  N.  W.  Rep.  673).    Under  How. 

Ann.  Mich.  Stat.,  §  5533,  a  life  estate  cannot  be  limited  to 
persons  not  in  being  at  the  time  of  its  creation.  Downing 
v.  Birney,  117  Mich.  675  (76  N.  W.  Rep.  125).  For  par- 
ticular devises  held  to  create  a  life  estate,  see  Nowland  v. 
Welch,  88  Md.  48  (40  Atl,  Rep.  875) ;  Buck  v.  Smith,  70  Vt. 
178  (40  Atl.  Rep.  50). 

Sec.  254.  Creation  of  life  estate — Devise  during  widow- 
hood. A  devise  by  a  testator  to  his  widow  of  "all  my  real 
and  personal  estate,  of  whatever  name,  for  her  sole  use 
and  benefit  so  long  as  she  remain  my  widow,  except  lega- 
cies to  my  children,"  is  held  to  give  her  a  life  estate  deter- 
minable on  her  marriage.  Fuller  v.  Wilbur,  170  Mass.  506 
(49  N.  E.  Rep.  916).  The  court  say:  "There  is  some 
ground,  perhaps,  for  saying  that,  with  the  exception  of  the 
legacies  to  children,  she  took  the  entire  estate  absolutely 
and  in  fee,  subject  to  be  devested  of  it  if  she  married  again ; 
but  we  think  that  the  better  construction,  and  the  one  which 
is  according  to  the  weight  of  authority  here  and  elsewhere, 
is  that  she  took  a  life  estate  determinable  upon  the  happen- 
ing of  that  event.  Knight  v.  Mahoney,  152  Mass.  523  (25 
N.  E.  Rep.  971 ;  9  L.  R.  A.  573)  ;  Loring  v.  Loring,  100 
Mass.  340 ;  Dole  v.  Johnson,  3  Allen  364 ;  Mansfield  v.  Mans- 
field, 75  Me.  512;  Nash  v.  Simpson,  78  Me.  147  (3  Atl..  Rep. 
53)  ;  Evans'  Appeal,  51  Conn.  435;  Cooper  v.  Pogue,  92  Pa, 
St.  257  (37  Am.  Rep.  681)  ;  4  Kent.  Com.  26,  27;  2  Bl.  Comm. 
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121 ;  I  Washb.  Real  Prop.  63.  The  words  'so  long  as  she 
remains  a  widow'  imply  a  continuance  of  the  estate  during 
widowhood,  and  no  longer ;  and,  at  most,  they  could  not  ex- 
tend beyond  her  life.  Further,  the  estate  is  given  to  her 
for  her  'use  and  benefit,'  which  are  apt  words  in  connection 
with  a  life  estate,  but  which  hardly  would  be  used  where  the 
intention  was  to  give  an  absolute  estate,  and  to  render  it 
liable  to  be  defeated  on  the  happening  of  some  future 
event.  Neither  are  there  any  words  which  give  her  a  power 
of  disposition  over  the  estate.  It  is  true  that  an  unqualified 
gift  of  the  use,  income,  or  improvement  of  personal  property 
vests  the  property  absolutely  in  the  taker ;  but  the  gift  here 
vvas  not  unqualified."  A  devise  in  a  testator's  will  for  life 
or  during  widowhood  is  not  enlarged  to  an  absolute  estate 
on  account  of  the  failure  of  a  devise  over  made  to  a  charity. 
In  re  Kane's  Estate,  185  Pa.  St.  544  (40  Atl.  Rep.  90). 

Sec.  255.  Conveyance  or  incumbrance  by  life  tenant. 
An  incumbrance  executed  by  a  life  tenant  cannot  attach  to 
the  estate  of  the  remaindermen,  but  will  operate  only  upon 
the  interest  of  the  life  tenant.  New  South  Bldg.  &  L. 
Ass'n  V.  Gann,  loi  Ga.  678  (29  S.  E.  Rep.  15).  Where  a  con- 
veyance in  pursuance  of  a  contract  of  sale  made  to  the 
grantee  for  life  creates  a  vested  remainder  in  certain  chil- 
dren, a  subsequent  rescission  of  the  contract  of  sale  entered 
into  by  the  grantor  and  the  holder  of  the  life  estate  which 
is  sought  to  be  effected  by  the  latter  conveying  to  another, 
does  not  affect  the  estate  of  the  remaindermen  where  they 
are  not  parties  to  the  agreement  to  rescind.  Robinson  v. 
Lowry,  52  S.  C.  464  (30  S.  E.  Rep.  487).  A  lease  for  a  term 
of  years  by  a  tenant  for  life  is  not  necessarily  terminated 
by  his  death  where  the  possession  of  the  premises  for  the 
lull  term  is  guaranteed  by  covenants  made  binding  upon 
his  executors,  administrators  and  assigns  and  assented  to  in 
writing  by  the  remaindermen.  Lake  Erie  Gas,  C.  &'  C. 
Co.  V.  Patterson,  184  Pa.  St,  364  (39  Atl.  Rep.  68).  The 
interest  of  a  life  tenant  who  appears  in  an  action  by  the 
remainderman  to  sell  the  property  and  files  an  agreement 
con.^enting  to  sell,  he  to  receive  the  value  of  his  interest  in 
money,  will  be  held  to  pass  by  a  conveyance  made  by  one 
appointed  by  the  court  to   convey  the  premises,  which 
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recites  that  it  conveys  "all  the  right  and  title  of  all  the 
parties  to  the  aforesaid  cause."  Neal  v.  Hopkins,  87  Md. 
19  (39  Atl.  Rep.  322). 

Sec.  256.  Rights  and  liabilities  of  life  tenant.  A  life 
tenant  may  maintain  injunction  against  the  wrongful  appro- 
priation of  the  land  for  public  use.  Jarvis  v.  Town  of  Graf- 
ton, 44  W.  Va.  453  (30  S.  E.  Rep.  178).  The  cost  and 
expense  incurred  by  a  life  tenant  in  litigation  over  his  in- 
terest must  be  paid  out  of  the  income  from  the  property, 
and  not  out  of  the  body  of  the  estate.     Bates  v.  Rider, 

Ky.  (44  S.  W.  Rep,  666;  19  Ky.  Law  Rep.  1768). 

It  is  the  duty  of  a  life  tenant  to  pay  taxes.  Johnson  V.  Tier- 
ney.       Neb.  (76  N.  W.  Rep.  1090).  A  life  tenant  is  not 

liable  for  special  assessments  levied  to  pay  for  permanent 
improvements  which  increase  the  value  of  the  remainder, 
Huston  V.  Tribbetts,  171  111.  547  (49  N.  E.  Rep.  711 ;  63  Am. 
St.  Rep.  275)  ;  nor  does  he  become  liable  for  such  assess- 
ments on  account  of  a  stipulation  in  the  instrument  creating 
his  estate  requiring  him  to  "pay  all  taxes  and  repairs  on  the 
property ;"  such  assessment  should  be  apportioned  between 
the  life  tenant  and  the  remaindermen  according  to  the 
relative  value  of  their  estates.  Chambers  v.  Chambers,  20 
R.  I.  370  (39  Atl.  Rep.  243).  A  lite  tenant  cannot  be  charged 
with  the  payment  of  the  principal  of  an  incumbrance  upon 
an  estate,  but  only  with  keeping  down  the  interest.  Trego 
V.  Studley,  106  la.  742  (75  N.  W.  Rep.  179).  But  the  rule 
is  otherwise  where  the  life  tenant  has  expressly  bound  him- 
self to  pay  the  principal,  Werner  v.  Dolan,  106  la.  355  (76 
N.  W.  Rep.  724)  ;  and  where  the  principal  is  apportioned, 
he  is  bound  to  pay  according  to  his  interest  for  life.  Par- 
rish  V.  Ross,        Ky.  (44  S.  W.  Rep.  134;  19  Ky.  Law 

Rep.  1676).  It  is  his  duty  to  pay  interest  on  a  mortgage 
debt,  and  he  cannot  by  neglecting  this  duty  allow  the 
mortgage  to  be  foreclosed  and  acquire  the  property  through 
the  foreclosure  sale,  so  as  to  cut  off  the  title  of  the  remain- 
man.  Bowen  v.  Brogan,  119  Mich.  218  {^^  N.  W.  Rep. 
942;  75  Am.  St.  Rep.  387). 

Sec.  257.  Future  estates.  Applying  Conn.  Gen.  Stat., 
§  2952,  providing  that  no  estate  shall  be  given  by  deed  to 
any  persons  but  such  as  were  in  being  at  the  time  of  its 
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delivery,  or  to  their  immediate  issue  or  their  descendants, 
a  deed  releasing  the  grantor's  title  "unto  the  children  of 
H.  who  shall  be  alive  at  her  decease,  and  the  issue  of  such 
child  or  children,  if  there  be  any,  their  heirs  and  assigns, 
in  equal  shares  per  stirpes,"  is  void  because  it  purports  to 
give  an  estate  to  a  class  to  be  formed  at  the  decease  of  a 
person  named,  some  of  the  members  of  which  might  not 
be  either  persons  who  were  in  being  at  the  time  of  its  deliv- 
ery nor  children  of  such  persons.  Hewitt  v.  New  York, 
N.  H.  &  H.  R.  Co.,  70  Conn.  637  (40  Atl.  Rep.  605). 

Sec.  258.  Contingent  remainders.  Mass.  Pub.  Stat.» 
ch.  126,  §  8,  providing  that  "no  expectant  estate  shall  be 
defeated  or  barred  by  the  alienation  or  other  act  of  the  owner 
of  the  precedent  estate,  nor  by  the  destruction  of  such 
precedent  estate  by  disseisin,  forfeiture,  surrender  or  mer- 
ger," applies  to  protect  a  contingent  remainder.  Ritchie 
V.  Ritchie,  171  Mass.  504  (51  N.  E.  Rep.  132).  Where  a 
deed  conveys  a  life  estate  with  remainder  to  the  heirs  of 
the  grantee's  body  surviving  her,  such  a  remainder  is 
contingent,  under  4  N.  Y.  Rev.  btat.,  p.  2432,  pt.  2,  ch.  i, 
tit.  2,  §  13,  providing  that  future  estates  "are  contingent 
^rhilst  the  person  to  whom,  or  the  event  upon  which  they 
are  limited  to  take  effect,  remains  uncertain."  Hall  v.  La- 
France  Fire-Engine  Co.,  158  N.  Y.  570  (53  N.  E.  Rep.  513). 
Particular  devises  held  to  create  contingent  remainders. 
In  re  Nelson's  Will,  70  Vt.  130  (39  Atl.  Rep.  750)  ;  Weather- 
ford  V.  Boulware,  Ky.  (43  S.  W.  Rep.  729;  19  Ky. 
Law  Rep.  1535)  ;  McGillis  v.  McGillis,  154  N.  Y.  532  (49 
N.  E.  Rep.  145) ;  Watson  v.  Adams,  103  Ga.  733  (30  S.  E. 
Rep.  577)  ;  Forrest  v.  Porch,  100  Tenn.  391  (45  S.  W.  Rep. 
676). 

Sec.  259.    Void  remainder — Effect    on    prior    estate. 

The  general  rule  that  a  prior  estate  neither  receives  enlarge- 
ment nor  suffers  diminution  when  a  remainder  expectant 
upon  it  is  declared  void  for  remoteness  is  subject  to  excep- 
tions, two  of  which  are :  where  the  failure  of  the  ulterior 
estate  operates  to  defeat  the  main  and  dominant  purpose 
of  the  testator;  or  where  the  particular  prior  estate  is 
adopted  as  a  means  for  the  accomplishment  of  that  which 
the  law  forbids.  In  re  Johnson's  Estate,  185  Pa.  St.  179  (39 
Atl.  Rep.  879;  64  Am.  St.  Rep.  621). 
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Sec.  260.  Vested  remainders.  In  construing  wills  a 
lemainder  will  be  held  to  be  vested  unless  a  contrary  inten- 
tion on  the  part  of  the  testator  clearly  is  manifested.  Presi- 
dent &  Fellows  of  Harvard  College  v.  Balch,  171  111.  275 
(49  N.  E.  Rep.  534)  ;  Knight  v.  Pottgeiser,  176  111.  368  (52 
N.  E.  Rep.  934).  A  deed  conveying  land  to  the  grantor's 
wife  during  her  lifetime  or  until  her  remarriage  in  case  she 
survives  him,  with  remainder  over  to  their  children,  gives 
the  children  a  vested  remainder  which  is  not  affected  by  the 
life  tenant's  death  before  that  of  the  grantor.  Johnson  v. 
Robertson,        Ky.  (45  S.  W.  Rep.  523;  20  Ky.  Law 

Rep.  135).  Where  a  testatrix  devised  the  residue  of  her 
real  estate  to  her  husband  for  life,  and  after  her  death  it 
was  to  be  divided  between  her  two  children,  and  then  added 
this  clause :  "None  of  my  children,  or  their  heirs,  shall  have 
any  right  on  my  residue  property  until  the  death  of  my  hus- 
band," it  was  held  that  each  of  the  children  took  a  vested 
remainder  in  fee  in  the  real  estate  as  of  the  date  of  their 
mother's  death.  State  v.  Willrich,  72  Minn.  165  (75  N.  W. 
Rep.  123).  A  devise  of  real  estate  to  a  testator's  wife  for  her 
natural  life,  at  her  death  "to  go  to,  and  be  divided  amongst, 
my  children  and  their  descendants,"  in  equal  shares,  creates 
a  remainder  which  vests  immediately  upon  the  testator's 
death  in  his  surviving  children  subject  to  the  life  estate. 
Knight  V.  Pottgeiser,  176  111.  368  (52  N.  E.  Rep.  934). 
Where  a  trust  deed  conveying  land  to  a  trustee  providing 
for  the  payment  of  the  rents  and  profits  to  his  wife  during 
her  life  and  to  him  if  he  should  survive  her,  stipulates  that 
upon  the  death  of  the  survivor  the  fee  should  be  conveyed 
to  his  children  and  to  the  surviving  issue  of  such  as  are 
dead,  the  children  do  not  take  a  vested  remainder  where 
there  is  a  stipulation  added  providing  for  the  conveyance 
of  the  land  to  his  heirs  at  law  in  default  of  his  leaving  issue 
surviving.  Paget  v.  Melcher,  156  N.  Y.  399  (51  N.  E.  Rep. 
24).  Where  one  acquires  a  vested  remainder  under  a  will 
creating  a  condition  subsequent  which  may  devest  the 
estate  in  remainder  on  certain  conditions,  he  is  not  affected 
by  such  a  provision  where  such  conditions  have  not  hap- 
pened and  never  can  happen  so  far  as  he  is  concerned. 
Hinrischen  v.  Hinrischen,  172  111.  462  (50  N.  E.  Rep.  135). 
The  character  of  a  vested  remainder  is  not  changed  by  the 
fact  that  it  may  be  devested  by  the  exercise  of  a  power  given 
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a  trustee  holding  the  title  to  the  precedent  estate,  or  by  the 
act  of  the  owner  of  such  estate.  President  &  Fellows  of 
Harvard  College  v.  Balch,  171  111.  275  (49  N.  E.  Rep.  543). 
For  particular  conveyance  held  to  create  a  vested  remainder, 
see  Hobbie  v.  Ogden,  178  111.  357  (53  N.  E.  Rep.  104) ; 
Downing  v.  Birney,  117  Mich.  675  (76  N.  W.  Rep.  125). 
Particular  devise  held  to  create  a  vested  remainder.  Gough 
V.  Clifton  Land  Co.,        Ky.  (43  S.  W.  Rep.  405;  19 

Ky.  Law  Rep.  1290). 

Sec.  261.  Condition  subsequent — Necessity  of  provis- 
ion for  re-entry  or  forfeiture.  Where  land  is  conveyed  to  a 
corporation  "To  have  and  to  hold  same  unto  said  parties  of 
the  second  part,  their  heirs  and  assigns,  forever,  on  condi- 
tion and  in  trust  that  they  shall  erect  and  put  up  a  suitable 
building  or  buildings  for  a  high  school  or  seminary  of  learn- 
ing, and  that  same  shall  always  be  devoted  to  school  pur- 
poses, whether  retained  by  said  association  or  be  passed  into 
the  hands  of  others,"  such  stipulation  is  not  a  condition 
subsequent,  but  a  simple  covenant  on  the  part  of  the  grantee 
that  the  property  should  not  be  diverted  from  school  pur- 
poses, and  for  a  breach  of  which  forfeiture  does  not  lie. 
Carroll  Co.  Academy  v.  Trustees  of  Gallatin  Academy, 
Ky.  (47  S.  W.  Rep.  617;  20  Ky.  Law  Rep.  824).    See 

opinion  for  discussion  of  this  subject ;  also  as  to  what  facts 
could  constitute  a  breach  of  such  a  covenant.  A  clause  in 
a  deed  to  a  city  which  is  given  for  a  valuable  consideration 
reciting  that,  "no  buildings  for  any  other  municipal  pur- 
poses than  that  of  a  city  hall  shall  ever  be  erected  on  the 
granted  premises,"  no  provision  being  made  for  re-entry  or 
forfeiture,  does  not  constitute  a  subsequent  condition,  for 
a  breach  of  which  the  city's  title  could  be  devested,  but  is 
merely  a  declaration  of  the  use  intended.  Ecroyd  v.  Cog- 
geshall,  21  R.  I.  i  (41  Atl.  Rep.  260).  In  the  case  of  Brag- 
don  V.  Blaisdell,  91  Me.  326  (39  Atl.  Rep.  1036),  the  supreme 
court  of  Maine  say:  "  The  strongest  words  of  condition 
will  not  work  a  forfeiture  of  the  estate,  unless  they  were 
so  intended  to  operate.  The  absence  of  a  clause  for  re-entry 
may  signify  that  no  condition  was  intended,  when  its  pres- 
ence may  make  such  intent  plain.  Post  v.  Weil,  115  N. 
Y.  361  (22  N.  E.  Rep.  145;  12  Am.  St.  Rep.  809;  5  L.  R.  A. 
422);  Avery  v.  Railroad  Co.,  106  N.  Y.  142  (12  N.  E.  Rep. 
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619)  ;  Clement  v.  Burtis,  121  N..Y.  708  (24  N.  E.  Rep.1013)  ; 
Countryman  v.  Deck,  13  Abb.  N.  C.  no;  Hoyt  v.  Kimball, 
49  N.  H.  322 ;  City  Mission  v.  Appleton,  117  Mass.  326 ;  Stan- 
ley V.  Colt,  5  Wall.  119.  Nor  does  a  consideration  named 
as  a  condition  always  imply  one.  Laberee  v.  Carlton,  53 
Me.  211;  Ayer  v.  Emery,  14  Allen  67;  Martin  v.  Martin, 
131  Mass.  547;  Morrill  v.  Railway  Co.,  96  Mo.  174  (9  S.  W. 
Rep.  657)  ;  Rainey  v.  Chambers,  56  Tex.  17;  Risley  v.  Mc- 
Niece,  71  Ind.  434;  Portland  v.  Terwilliger,  16  Or.  465  (19 
Pac.  Rep.  90)." 

Sec.  262.  Conditions  subsequent — Illegal  and  impos- 
sible conditions.  Conditions  subsequent  are  construed 
beneficially,  in  order  to  save,  if  possible,  the  vested  estate 
or  interest ;  and  if  such  condition  prove  illegal,  or  incapable 
of  performance,  whether  as  against  good  morals  or  as  im- 
possible under  any  circumstances,  or  is  rendered  impos- 
sible in  a  particular  case  and  under  existing  circumstances, 
the  gift,  whether  of  real  or  personal  property,  relieved  of 
the  condition,  becomes  absolute  in  effect.  Harrison  y. 
Harrison,  105  Ga.  517  (31  S.  E.  Rep.  455;  70  Am.  St.  Rep. 
60).  Where  a  testator  devised  land  to  his  wife  for  life  with 
the  understanding  that  his  son  would  support  and  take 
care  of  her,  and  at  her  death  the  land  should  return  to  such 
son  as  compensation  therefor,  it  is  held  that  the  son  took 
an  absolute  title  where  the  wife  died  before  the  testator. 
Burdis  v.  Burdis,  96  Va.  81  (30  S.  E.  Rep.  462 ;  70  Am.  St. 
Rep.  825).  The  court  say:  "The  law  is  clear  that  where 
a  condition  precedent  is  annexed  to  a  devise  of  real  estate, 
and  its  performance  is  or  becomes  impossible,  the  devise 
fails,  although  there  be  no  default  or  laches  on  the  part 
of  the  devisee  himself,  2  Jarm.  Wills,  10;  4  Kent,  Comm. 
125 ;  2  Minor,  Inst.  228 ;  but  if  the  condition  is  subsequent, 
and  its  performance  becomes  impossible,  the  rule  is  differ- 
ent. In  that  case  the  estate  will  not  be  defeated  or  forfeited, 
but  the  devisee  will  hold  the  property  by  an  absolute  title, 
as  if  no  condition  had  been  annexed  to  the  devise.  2  Jarm. 
Wills,  11;  4  Kent.  Comm.  130;  Ridgway  v.  Woodhouse, 
7  Beav.  437 ;  Collett  v.  Collett,  35,  Beav.  32 ;  McLachlan  v. 
McLachlan,  9  Paige,  534;  Martin  v.  Ballou,  13  Barb.  119; 
Livingston  v.  Gordon,  84  N.  Y.  140;  Merrill  v.  Emery,  10 
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Pick.  507;  Parker  v.  Parker,  123  Mass.  584;  Morse  v.  Hay- 
den,  82  Me.  227  (19  Atl.  Rep.  443)." 

Sec.  263.  Conditions  subsequent — ^Conveyance  in  con- 
sideration of  support.  A  stipulation  in  an  ordinary  quit- 
claim deed  reciting  both  good  and  valuable  consideration 
that  "this  deed  of  quitclaim  is  made  with  the  understand- 
ing the  grantee  will  take  care  of  and  see  that  he  (the 
grantor)  is  properly  treated  during  his  lifetime/'  does,  not 
create  an  estate  upon  condition  subsequent,  but  such  a  con- 
veyance conveys  an  indefeasible  estate.  McAnaw  v.  Tiffin, 
143  Mo.  667  (45  S.  W.  Rep.  656).  Where  one  conveys  land 
to  another  in  consideration  of  the  latter's  agreement  to  sup- 
port and  maintain  the  grantor  during  his  natural  life,  and 
the  grantee  afterward  refuses  to  perform  his  contract  for 
such  support  and  maintenance,  a  court  of  equity  will  grant 
relief  by  rescinding  the  contract  and  cancelling  the  deed, 
McClelland  v.  McClelland,  176  111.  83  (51  N.  E.  Rep.  559)  ; 
Knutson  v.  Bostrak,  99  Wis.  469  (75  N.  W.  Rep.  156)  ;  and 
in  the  first  case  cited  it  is  held  that  the  fact  that  the  prop- 
erty was  mortgaged  at  the  time  of  the  conveyance  does  not 
affect  the  right  to  this  relief  where  the  grantee  knew  of 
such  mortgage  and  accepted  subject  to  it.  The  death  of 
the  grantee  or  his  mortgaging  the  land  may  afford  ground 
for  a  rescission  in  such  case.  Payette  v.  Ferrier,  20  Wash. 
479  (55  P21C.  Rep.  629),  In  an  action  by  a  parent  to  cancel 
a  conveyance  made  to  a  child  in  consideration  of  the  latter's 
agreement  to  support  the  plaintiff,  the  court  properly  may 
decree  a  lien  on  the  land  for  the  yearly  value  of  such  sup- 
port, upon  finding  that  the  grantee  has  failed  to  perform 
his  agreement.  Patton  v.  Nixon,  33  Or,  159  (52  Pac.  Rep. 
1048) . 

Sec.  264.  Failure  to  perform  condition  precedent — 
Breach  of  condition  subsequent.  Where  it  was  understood 
that  a  deed  made  in  consideration  of  the  grantee  paying 
certain  indebtedness  of  the  grantor  was  not  to  become  effect- 
ive until  the  grantee  complied  with  such  condition,  the 
grantor  may  have  the  instrument  cancelled  upon  the  refusal 
of  the  grantee  to  make  such  payment.  Steffy  v.  Esler, 
Ida.  (55  Pac.  Rep.  239).    The  state  only  can  claim  the 

right  to  vacate  a  patent  for  breach  of  condition  subsequent, 
and  then  only  in  a  direct  action  or  proceeding  for  that  pur- 
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pose.  Archibald  v.  New  York  Cent.  &  H.  R.  R.  Co.,  157 
vN.  Y.  574  (52  N.  E.  Rep.  567).  When  maintenance  or  use 
is  a  part  of  a  condition  subsequent  there  must  be  such  a 
neglect  to  maintain  as  to  indicate  an  intention  not  to  com- 
ply, to  constitute  a  breach  of  the  condition.  Bonniwell  v. 
Madison,  107  la.  85  {yj  N.  W.  Rep.  530).  Citing,  Osgood 
V.Abbott,  58  Me.  73 ;  Mills  v.  Evansville  Seminary,  58  Wis. 
135  (15  N.  W.  Rep.  133)  ;  Rowe  v.  City  of  Minneapolis,  49 
Minn.  148  (51  N.  W.  Rep.  907)  ;  Hurto  v.  Grant,  90  la.  414 
(57  N.  W.  Rep.  899).  Where  a  conveyance  of  land  to  a 
city  which  stipulated  that  all  of  the  land  not  used 
for  the  location  of  a  certain  highway  to  be  laid  out, 
should  "be  improved,  dedicated,  and  forever  used  by  the 
said  grantee  as  and  for  a  common,  park,  or  boulevard,  and 
for  no  other  purpose,"  contained  no  reservation  of  the  sub- 
terranean waters,  the  pumping  of  such  waters  therefrom  by 
the  city  for  its  water  supply  is  not  a  breach  of  the  con- 
dition which  authorizes  a  forfeiture,  but  the  use  of  a  part 
of  the  land  for  the  erection  of  buildings  to  contain  boilers 
and  engines  as  a  pumping  station  is  a  breach  of  such  condi- 
tion. Howe  V.  City  of  Lowell,  171  Mass.  575  (51  N.  E.  Rep. 
536).  While,  as  a  general  rule,  no  demand  for  performance 
is  necessary,  where  there  is  an  evident  waiver  of  perform- 
ance by  the  grantor  of  one  seeking  to  enforce  the  forfeiture, 
a  demand  is  necessary  before  the  right  of  re-entry  exists  ;and 
a  remote  grantee  seeking  to  enforce  a  forfeiture  for  a  breach 
of  a  condition  subsequent  is  bound  by  a  waiver  of  such  for- 
feiture made  by  his  predecessor  in  title.  An  executed  con- 
veyance will  not  be  set  aside  for  failure  to  perform  a  con- 
dition subsequent,  where  there  has  been  a  partial  perform- 
ance accepted  as  such,  and  the  parties  cannot  be  placed  in 
statu  quo.  Bonniwell  v.  Madison,  107  la.  85  {^^  N.  W. 
Rep.  530).  Only  the  heirs  of  a  devisor  can  recover  real 
estate  on  account  of  a  violation  of  a  condition  imposed  by 
him  against  alienation.  Fowlkes  v.  Wagoner,  Tenn. 
(46  S.  W.  Rep.  586).  See  opinion  for  collation  of 
authorities ;  also,  Ballards''  Law  Real  Prop.,  Vol.  V,  §§  265- 
270. 

Sec.  265.  Perpetuities.  A  provision  in  a  will  that 
"Should  my  death  occur  before  the  expiration  of  the  leases 
of  my  landed  estate,  I  desire  (M.)  to  receive  all  rents.     So 
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soon  as  the  leases  of  rented  lands  are  cancelled,  I  desire  the 
land  to  be  sold,"  is  held  to  be  a  violation  of  the  California 
statute  (Civ.  Code,  §  715)  against  perpetuities.  Toland  v. 
Toland,  123  Cal.  140  (55  Pac.  Rep.  681).  A  bequest  of  "one 
twentieth  part  of  the  remainder  of  my  estate  to  A.  B.,  at 
his  decease  to  go  to  his  legal  heirs,"  does  not  violate  the 
rule  against  perpetuities,  Healy  v.  Healy,  70  Conn.  467  (39 
Atl.  Rep.  793)  ;  nor  does  a  devise  to  W.  "to  be  distributed 
by  her  among  her  descendants,  children  and  grandchildren, 
according  to  her  discretion."  Woodbridge  v.  Winslow,  170 
Mass.  388  (49  N.  E.  Rep.  738).  A  devise  of  incumbered 
property  to  a  trustee,  to  rent  it  and  from  the  income  to  pay 
taxes,  insurance,  repairs  and  incumbrances,  "and  when  the 
property  is  entirely  free  from  all  incumbrances,  then  I  give, 
devise  and  bequeath  it  to  my  son  F.  M.,"  gives  the  son  an 
equitable  fee  from  the  time  of  the  testator's  death  and  does 
not  violate  the  rule  against  perpetuities.  Morgan  v.  Mor- 
gan, 20  R.  I.  600  (40  Atl.  Rep.  736).  For  particular  devise 
in  trust  held  not  to  violate  the  rule  against  perpetuities, 
see  Parker  v.  Churchill,  104  Ga.  122  (30  S.  E.  Rep.  642). 
While  a  devise  to  trustees,  to  hold  and  manage  the  prop- 
erty for  seventy-five  years,  and  annually  pay  the  income  to 
the  testator's  children,  does  not  violate  the  rule  against  per- 
petuities, because  both  the  legal  and  equitable  estates  vest 
at  once,  a  devise  at  the  expiration  of  the  seventy-five  years 
of  the  remainder  to  the  children  of  the  testator  then  living 
and  the  decedents  of  such  as  are  dead  is  a  violation  of  the 
rule  against  perpetuities ;  and  as  the  particular  prior  estate 
was  adopted  by  the  testator  as  a  means  of  circumventing- 
the  law  and  the  failure  of  the  ulterior  estate  will  defeat  the 
main  dominant  purpose  of  the  testator,  the  entire  devise 
will  be  held  void.  In  re  Johnston's  Estate,  185  Pa.  St.  179 
(39  Atl.  Rep.  879;  64  Am.  St.  Rep.  621). 

Sec.  266.  Merger.  Merger  does  not  always  or  neces- 
sarily result  when  two  unequal  estates  coincide  in  the  same 
person  without  an  intervening  estate.  Whether  the  two 
estates  will  be  held  to  have  coalesced  will  depend  upon  the 
facts  and  circumstances  in  the  particular  case,  the  intention 
of  the  party  acquiring  the  two  estates,  and  the  equities  of  the 
parties  to  be  affected  thereby.  Peterborough  Sav.  Bank 
V.  Pierce,  54  Neb.  712  (75  N.  W.  Rep.  20) ;  Copeland  v. 
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Burkett,        Tenn.  (45  S.  W.  Rep.  533).     Where  one 

to  whom  a  life  estate  in  land  has  been  devised  with  power 
of  disposition,  by  the  death  of  others  becomes  the  sole  heir 
of  the  testator  and  thus  acquires  the  fee,  represented  by 
the  reversion,  the  two  estates  will  merge.  Wilder  v.  Hol- 
land, 102  Ga.  44  (29  S.  E.  Rep.  134).  A  merger  will  not 
take  pleice  so  as  to  extinguish  a  lien  where  it  is  against  the 
interest  of  the  person  in  whom  the  two  estates  unite.  In  re 
Hartzell's  Estate,  188  Pa.  St.  384  (41  Atl.  Rep.  879).  Where 
a  grantee  of  land  subject  to  a  trust  subsequently  takes  a 
conveyance  from  the  holder  of  such  deed  of  trust,  the  lien 
thereof  is  not  necessarily  merged  or  impaired  where  its 
remaining  in  force  is  required  for  the  protection  of  the 
grantee's  title.  Rorer  v.  Ferguson,  96  Va.  411  (31  S.  E. 
Rep.  817).  A  conveyance  by  a  life  tenant  and  one  of  two 
remaindermen  who  hold  as  tenants  in  common,  to  a  com- 
mon grantee,  does  not  merge  the  life  estate  in  the  fee  so 
as  to  extinguish  the  life  estate  in  the  entire  property.  Clark 
v.  Parson^        N.  H.  (39  Atl.  Rep.  898).    The  court 

quote  approvingly' from  4  Kent,  Comm.  100,  loi,  as  follows: 
"Merger  is  co-extensive  with  the  interest  merged,  as  in  the 
case  of  joint  tenants  and  tenants  in  common ;  and  it  is  only 
to  the  extent  of  the  part  in  which  the  owner  has  two  sev- 
eral estates.  An  estate  may  merge  from  one  part  of  the 
land,  and  continue  in  the  remaining  part  of  it." 

Sec.  267.    Merger — Conveyance  taken  by  lienholder. 

A  purchase  of  property  by  a  lienholder  does  not  operate  to 
merge  his  lien  in  the  legal  title  where  his  interests  require 
such  lien  to  be  kept  alive.  Sellers  v.  Floyd,  24  Colo.  484 
(52  Pac.  Rep.  674).  The  taking  of  a  deed  to  land  by  one 
holding  mortgages  thereon  to  secure  an  additional  indebt- 
edness owing  him  by  the  mortgagor,  the  expressed  con- 
sideration of  which  includes  the  amount  of  the  other  mort- 
gages does  not  operate  to  release  them  so  as  to  let  in  inter- 
vening liens,  unless  the  parties  intended  so  to  do.  St.  Croix 
Lum.  Co.  v.  Davis,  105  la.  27  (74  N.  W.  Rep.  756).  Where, 
at  the  time  a  mortgagee  acquired  a  conveyance  of  the  fee, 
there  was  no  expression  of  his  intention  in  regard  to  a 
merger,  it  will  be  presumed,  in  the  absence  of  circumstances 
indicating  a  contrary  purpose,  that  he  intended  to  do  that 
which  would  prove  most  advantageous  to  himself,  Wyatt- 
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Billiard  Lum.  Co.  v.  Bourke,  55  Neb.  9  (75  N.  W.  Rep.  241)  ; 
but  where  a  mortgagee  taking  a  conveyance  assumes  and 
agrees  to  pay  the  mortgage  indebtedness  there  is  a  merger, 
there  being  no  intervening  outstanding  interest  or  lien, 
although  he  subsequently  assigns  the  note  before  its  ma- 
turity or  his  conveyance  of  the  premises.  Chase  Nat.  Bank 
V.  Hastings,  20  Wash.  433  (55  Pac.  Rep.  574).  See  opinion 
for  exhaustive  review  of  authorities.  The  taking  of  a  quit- 
claim deed  from  the  heirs  of  a  mortgagor  by  a  mortgagee 
after  decree  of  foreclosure,  does  not  merge  his  mortgage 
so  as  to  prevent  him  from  selling  under  the  decree  and 
claiming  a  deficiency  against  the  mortgagor's  estate.  Quick 
V.  Raymond,  116  Mich.  15  (74  N.  W.  Rep.  189).  Where  the 
holder  of  one  of  two  notes  secured  by  a  mortgage  sur- 
renders his  note  in  consideration  of  a  conveyance  of  the  fee 
to  him,  his  equitable  lien  is  not  merged  in  the  legal  title, 
but  he  is  entitled  to  share  pro  rata  with  the  holder  of  the 
other  note  on  foreclosure  by  him.  Stewart  v.  Eaton,  20 
Wash.  378  (S5  Pac.  Rep.  314).  Where  a  mortgagee,  after 
an  unrecorded  assignment  of  his  mortgage,  purchased  the 
legal  title  to  the  mortgaged  land,  it  was  held  that  the  pres- 
ence of  the  mortgage  upon  the  record,  unsatisfied,  was 
notice  to  a  subsequent  intending  purchaser  of  the  real  estate 
that  the  mortgagee  intended  at  the  time  of  acquiring  the 
legal  title  to  keep  the  two  estates  separate.  Peterborough 
Sav.  Bank  v.  Pierce,  54  Neb.  712  (75  N.  W.  Rep.  20).  A 
complainant  in  a  bill  to  foreclose  a  second  mortgage  can 
afterward  become  the  assignee  of  a  first  mortgage  on  the 
premises  without  having  it  merged  in  the  one  foreclosed, 
neither  he  nor  the  holder  of  the  first  mortgage  having  pur- 
chased the  premises  under  the  foreclosure  of  the  second 
mortgage.  Wahl  v.  Zoelck,  178  111.  158  ^52  N.  E.  Rep.  870). 
Particular  facts  held  insufficient  to  estop  a  mortgagee  tak- 
ing a  deed  from  his  mortgagor  in  satisfaction  of  a  mortgage 
from  denying  a  merger  as  against  an  intervening  creditor. 
Hines  v.  Ward,  121  Cal.  115  (53  Pac.  Rep.  427). 

Sec.  268.    Miscellaneous  notes.    A  defeasible  fee  may 
be   conveyed.     Louisville   Trust   Co.   v.    Maddox,        Ky. 
(44  S.  W.  Rep.  632;        Ky.  Law  Rep.  ).    A  re- 

mainderman may  convey  his  contingent  interest  to  the  life 
tenant  by  a  quitclaim  deed.    Williams  v.  Esten,  179  111. 
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267  (53  N.  E.  Rep.  562).  The  right  to  re-entry  for  non- 
payment of  rent  is  not  an  estate  in  land,  but  a  mere  right  or 
chose  in  action.  Wright  v.  Hardy,  76  Miss.  524  (24  So. 
Rep.  697).  In  Georgia  estates  in  joint  tenancy  have  been 
abolished  by  statute,  and  devises  which  under  the  common 
law  of  England  would  have  been  held  to  have  been  joint 
tenancies  become  tenancies  in  common.  Carnes  v.  Baker, 
100  Ga.  779  (28  S.  E.  Rep.  496).  Where  land  under  water 
has  been  conveyed  by  the  state  to  the  owner  of  adjacent  up- 
lands, the  lands  under  water  so  conveyed  become  appurten- 
ant to  the  upland  and  will  pass  by  conveyance  of  the  latter 
without  specific  description.  Archibald  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  157  N.  Y.  574  (52  N.  E.  Rep.  567).  Miss. 
Code,  §  2539,  providing  that  grantees  of  leased  premises  or 
of  the  reversion  thereof  may  have  the  same  remedies  as  their 
grantor  for  the  nonpayment  of  rent  or  for  waste  being  com- 
mitted on  the  premises,  applies  to  estates  for  life  or  years 
only,  and  not  to  estates  in  fee.  Wright  v.  Hardy,  76  Miss. 
524  (24  So.  Rep.  697). 


ESTOPPEL 


EPITOME  OF  CASES. 

Sec.  269.  Estoppel  by  deed — General  principles  and 
particular  cases.  One  who  executes  a  warranty  deed  is 
estopped  from  denying  that  he  did  not  have  title  at  the  time 
of  its  execution,  Beasley  v.  Phillips,  20  Ind.  App.  182  (50 
N.  E.  Rep.  488) ;  and  a  mortgagor  is  estopped  to  assert  as 
against  the  foreclosure  of  his  mortgage  that  he  had  no  right 
or  title  to  the  mortgaged  premises,  Wagnon  v.  Pease,  104 
Ga.  417  (30  S.  E.  Rep.  895) ;  Hill  v.  O'Bryan,  104  Ga.  137 
(30  S.  E.  Rep.  996).  Creditors  who  claim  under  a  deed  of 
trust  or  mortgage  cannot  be  heard  to  impeach  it.  Chard  v." 
Warren,  122  N.  C.  75  (29  S.  E.  Rep.  373)  ;  but  one  of  several 
creditors  for  whose  benefit  a  trust  deed  is  executed  by  their 
common  debtor  is  not  estopped  by  such  deed  from  con- 
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testing  the  rights  of  the  other  claimants  thereunder,  Mc- 
Wherter  v.  North,         Tenn.  (46  S.   W.  Rep.  478). 

Where  one  in  possession  of  land  accepts  ffom  the  owner 
a  contract  of  sale  stipulating  that  the  owner  shall  quit  claim 
the  property  to  him  upon  his  payment  of  certain  notes  exe- 
-cuted  by  him,  he  acquires  an  equity  of  redemption  in  the 
premises  and  is  estopped  to  deny  the  title  of  the  owner. 
Paine  v.  McDowell,        Vt.  (41  Atl.  Rep.  1042).    An 

ordinary  deed  of  partition  which  does  not  purport  to  convey 
any  interest  in  the  land,  the  whole  purpose  of  which  is  to 
regulate  the  manner  in  which  the  parties  to  it  should  hold 
and  enjoy  the  land,  does  not  estop  either  of  them  to  deny 
that  the  other  has  any  interest  in  the  land  allotted  to  him. 
Townsend  v.  Outten,  95  Va.  536  (28  S.  E.  Rep.  958).  A 
national  bank  which  has  given  a  false  form  to  a  mortgage, 
in  order  to  evade  the  inhibition  against  a  national  bank 
taking  real  estate  security  for  loans,  will  not  be  permitted 
to  show  the  truth  as  against  the  form  to  evade  the  burdens 
cast  by  the  contract  in  the  form  which  has  been  so  chosen. 
Gadsden  v.  Thrush,  56  Neb.  565  (76  N.  W.  Rep.  1060). 
A  trustee  procuring  on  his  application  an  order  of  court  to 
-execute  a  mortgage  is  not  estopped  by  such  order  from 
showing,  as  a  defense  to  the  foreclosure  of  the  mortgage, 
that  the  service  of  the  proceedings  upon  which  such  order 
irvas  based  was  not,  in  point  of  fact,  made  upon  the  cestuis 
que  trustent,  none  of  whom  had  either  waived  service  or 
subsequently  ratified  his  act  in  executing  the  mortgage. 
Wagnon  v.  Pease,  104  Ga.  417  (30  S.  E.  Rep.  895),  over- 
ruling, Rutherford  v.  Larned,  102  Ga.  50  (28  S.  E.  Rep. 
1019). 

Sec.  270,  Title  by  estoppel — ^After-acquired  title.  A 
covenant  of  warranty  in  a  deed  carries  to  the  grantee  any 
title  subsequently  acquired  to  the  land  embraced  therein  up 
to  the  extent  of  the  interest  conveyed.  Benton  v.  Sentell, 
50  La.  Ann.  869  (24  So.  Rep.  297).  An  after-acquired  title 
accruing  to  a  grantee  on  account  of  a  covenant  in  his  grant- 
or's deed  relates  back  and  will  be  held  to  pass  to  him  at  the 
date  of  the  conveyance.  Frain  v.  Burgett,  152  Ind.  55  (50 
N.  E.  Rep.  873).  Under  Neb.  Comp.  Stat.,  ch.  73»  §  S^.  a 
grantor's  after-acquired  interest  in  real  estate  inures  to  the 
benefit  of  the  grantee  only  when  the  deed  purports  to  con- 
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vey  a  greater  interest  or  estate  than  the  grantor  at  the  time 
owned ;  hence  such  a  title  does  not  pass  under  a  quitclaim, 
deed.  Nor  does  an  after-acquired  title  inure  to  the  benefit 
of  a  grantee  where  the  deed  of  conveyance  under  which  he 
claims  has  been  cancelled  and  annulled  by  a  decree  of  court. 
Troxell  v.  Stephens,  57  Neb.  329  {yy  N.  W.  Rep.  781).  If 
one  gives  a  mortgage  on  land  in  his  possession,  to  which  he 
at  the  time  has  no  title,  but  afterwards  acquires  title  to  the 
same,  such  title  inures  to  the  benefit  of  the  mortgagee ;  and 
the  mortgage  lien  attaches  to  the  land,  as  against  the  mort- 
gagor, the  moment  the  mortgagor's  title  thereto  is  acquired. 
Hill  V.  0*Bryan,  104  Ga.  137  (30  b.  E.  Rep.  996).  Citing, 
I  Jones,  Mortg.  138;  Christy  v.  Dana,  34  Cal.  548.  Applying 
Ala.  Code,  1896,  §  1514,  exempting  a  married  woman  from 
liability  on  a  "covenant  of  warranty  contained  in  any  deed 
conveying  land  belonging  to  her  husband,  executed  by  such 
wife  in  connection  with  her  husband,"  it  is  held  that  a  title 
afterwards  acquired  by  a  wife  to  land  conveyed  by  a  war- 
ranty deed  executed  by  her  and  her  husband' to  which  they 
had  no  title,  does  not  inure  to  the  benefit  of  the  creditor. 
Prior  v.  Loeb,  119  Ala.  450  (24  So.  Rep.  714).  Partition 
deeds  between  tenants  in  common  only  release  their  inter- 
ests as  tenants  in  common,  and  do  not  estop  them  from 
asserting  the  right  to  inherit  from  one  of  their  number  sub- 
sequently dying.  Carson  v.  Carson,  122  N.  C.  645  (30  S» 
E.  Rep.  4). 

Sec.  271.  Recitals  in  deeds.  The  grantee  of  a  mort- 
gagor, after  foreclosure  of  the  first  mortgage,  who  redeems 
from  such  foreclosure  is  not  estopped  by  a  recital  in  his  deed 
that  the  conveyance  is  subject  to  a  second  mortgage,  to 
show  that  such  second  mortgage  has  been  extinguished  by 
the  failure  of  the  holder  thereof  to  redeem.  Co-operative 
Sav.  &  L.  Ass'n  v.  Kent,  108  la.  146  (78  N.  W.  Rep.  911). 
Where  a  contract  of  sale  or  conveyance  acknowledges  the 
receipt  of  a  consideration,  the  vendor  or  grantor,  and  all 
claiming  under  them  are  estopped  from  denying  that  one 
was  paid  for  the  purpose  of  destroying  the  effect  and  opera- 
tion of  the  contract  or  conveyance,  although  they  may  dis- 
prove the  payment  for  the  purpose  of  recovering  the  con- 
sideration money.  AlcPherson  v.  Fargo,  10  S.  Dak.  611  (74 
N.  W.  Repi  1057;  66  Am.  St.  Rep.  723).    Where  one  hold- 
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ing  under  a  deed  of  doubtful  validity  because  of  a  defective 
description  accepts  from  the  heirs  of  his  predecessor  a 
deed  of  a  definite  portion  of  the  land  which  contains  recitals 
that  it  was  given  to  supply  imperfections  and  deficiencies 
in  his  title,  and  he  subsequently  conveys  the  land  accord- 
ing to  the  description  in  the  last  deed,  he  and  his  successors 
in  title  are  estopped  to  claim  any  land  in  the  former  deed 
not  included  in  the  latter.  Doty  v.  Barnard,  Tex. 
(47  S.  W.  Rep.  712). 

Sec.  272.  Estoppel  in  pais — General  principles.  Title 
and  right  to  land  will  not  be  devested,  under  the  doctrine 
of  equitable  estoppel,  except  in  clear  cases  and  upon  evi- 
dence showing  that  the  party  sought  to  be  estopped  had 
done  or  said  something  relied  upon  by  the  other  party  which 
is  inconsistent  with  their  present  claim.  Nashville,  C.  & 
St.  L.  Ry.  Co.  v.  McReynolds,        Tenn.  (48  S.  W. 

Rep.  258).  Citing,  Bank  v.  Kusworm,  88  Wis.  188  (59  N. 
W.  Rep.  564;  43  Am.  St.  Rep.  88 ;  26  L.  R.  A.  48)  ;  National 
Union  Bank  v.  National  Mechanics'  Bank,  80  Md.  371  (30 
Atl.  Rep.  913 ;  45  Am.  St.  Rep.  350 ;  27  L.  R.  A.  476)  ;  Terrell 
V.  Weymouth,  32  Fla.  255;  13  So.  Rep.  429;  37  Am.  St.  Rep. 
94)  ;  Morgan  v.  Railroad  Co.,  96  U.  S.  716.  In  Michigan 
title  to  land  cannot  be  affected  by  an  estoppel  in  pais.  Now- 
lin  Lum.  Co.  v.  Wilson,  119  Mich.  406  (78  N.  W.  Rep.  338)  ; 
Petit  V.  Flint  &  P.  M.  R.  Co.,  119  Mich.  492  (78  N.  W.  Rep. 
554;  75  Am.  St.  Rep.  417).  Facts  constituting  an  equitable 
estoppel  must  be  specially  pleaded.  Interstate  Sav.  &  L. 
Ass'n  V.  Knapp,  20  Wash.  225  (55  Pac.  Rep.  48).  Estoppels 
must  be  mutual.  Seigel,  Cooper  &  Co.  v.  Colby,  176  111. 
210  (52  N.  E.  Rep.  917).  An  estoppel  by  conduct  always 
presupposes  error  on  one  side,  and  fault  or  fraud  on  the 
other.  Sweeney  v.  Pratt,  70  Conn.  274  (39  Atl.  Rep.  182 ; 
66  Am.  St.  Rep.  loi).  No  estoppel*can  arise  from  the  act 
of  municipal  authorities  done  without  authority  of  law. 
Snyder  v.  City  of  Mt.  Pulaski,  176  111.  397  (52  N.  E.  Rep. 
62 ;  44  L.  R.  A.  407).  Conduct  or  declarations  founded  upon 
ignorance  of  one's  rights  cannot  create  an  estoppel.  Smith 
V.  Sprague,  119  Mich.  148  {yj  N.  W.  Rep.  689;  75  Am.  St. 
Rep.  384)  ;  Garesche  v.  Levering  Inv.  Co.,  146  Mo.  436  (48 
S.  W.  Rep.  653)  ;  Wright  v.  Stice,  173  111.  571  (51  N.  E.  Rep. 
71).    There  is  no  estoppel  by  representations  where  both 


§  272-274  ESTOPPEL.  24S 

parties  are  equally  in  possession  of  all  the  facts  pertaining 
to  the  matter  relied  on  as  an  estoppel,  or  where,  with  such 
knowledge  each  acts  on  his  own  judgment.  Seigel,  Cooper 
&  Co.  V.  Colby,  176  111.  210  (52  N.  E.  Rep.  917).  The  suc- 
cessor of  a  trustee  is  bound  by  an  estoppel  which  could  have 
been  asserted  against  such  trustee.  Rutherford  v.  Larned, 
102  Ga.  50  (28  S.  E.  Rep.  1019). 

Sec.  273.    Estoppel  in  pais — Accepting  benefits.    One 

giving  a  trust  deed  to  a  bank  to  secure  a  loan  of  money 
which  he  has  received  from  it  is  estopped  to  deny  its  power 
to  take  the  deed.  Camp  v.  Land,  122  Cal.  167  (54  Pac.  Rep. 
839).  A  purchaser  of  the  interest  of  K's  devisees  in  land 
is  not  estopped  to  assert  his  title  against  a  tax  sale  had 
under  a  judicial  proceeding  not  involving  the  rights  of  the 
devisees  and  in  pursuance  of  which  only  the  interest  of 
K's  unknown  heirs  was  sold,  by  his  acceptance  of  the  sur- 
plus proceeds  of  such  sale.  Hartman  v.  Hornsby,  142  Mo. 
368  (44  S.  W.  Rep.  242).  One  who  points  out  land  to  be 
levied  on  under  an  execution  issued  by  his  judgment  creditor 
and  takes  the  benefit  of  a  sale  thereunder  by  accepting  the 
money  paid  by  the  purchaser  under  such  sale  in  excess  of 
the  sum  required  to  satisfy  the  execution,  cannot,  by  his 
subsequent  redemption  from  a  previous  deed  executed 
as  a  mortgage,  assert  his  title  to  the  detriment  of  the  pur- 
chaser at  the  execution  sale.  Whelchel  v.  Green,  102  Ga. 
113  (29  S.  E.  Rep.  169).  A  grantee  oi  a  corporation  in  pos- 
session of  the  property  conveyed,  claiming  to  own  the 
same,  improving  and  making  additions  thereto,  executing 
mortgages  thereon,  and  in  all  respects  treating  the  prop- 
erty as  his  own,  cannot  refuse  to  pay  the  debts  of  his 
grantor  which  formed  a  part  of  the  consideration  of  the 
deed  to  him,  on  the  ground  that  the  deed  was  invalid  and 
conveyed  no  title  because  not  authorized  by  the  directors 
and  stockholders  of  the  grantor.  Allen  v.  Studebaker 
Bros.  Mfg.  Co.,  152  Ind.  406  (53  N.  E.  Rep.  422). 

Sec.  274.  Estoppel  in  pais — Silence  when  one  should 
speak.  Equitable  estoppel  may  be  established  by  proof  of 
silence  when  conscience  requires  one  to  speak,  or  by  acts 
or  language.  Clark  v.  Kirby,  18  Utah,  258  (55  Pac.  Rep. 
372).     An  estoppel  cannot  arise  against  a  party  on  account 
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of  his  silence,  unless  he  is  acquainted  with  the  facts  on  ac- 
count of  which  it  would  become  his  duty  to  speak.  Kimball 
V.  Salisbury,  19  Utah,  161  (56  Pac.  Rep.  973).  In  respect 
to  the  title  to  real  estate,  if  the  party  claiming  the  estoppel 
is  acquainted  with  the  true  state  of  the  title,  or  has  equal 
means  with  the  other  party  of  ascertaining  it,  as  in  the  case 
of  a  duly  recorded  deed,  there  will  be  no  estoppel  at  least 
from  mere  silence.     Clark  v.  Parsons,        N.  H.  (39 

Atl.  Rep.  898) ;  Dameron  v.  Jamison,  143  Mo.  483  (45  S. 
W.  Rep.  258).  One  who  acquiesces  in  a  survey  of  land 
which  he  knows  is  being  made  for  perfecting  a  sale  to  an- 
other and  permits  such  sale  without  asserting  any  claim  of 
title,  is  estopped  to  assert  title  to  the  land.  Tennessee  Coal, 
Iron  &  R.  Co.  v.  McDowell,  100  Tenn.  565  (47  S.  W.  Rep. 
153)-  Where  one  having  a  lien  on  land  belonging  to  his 
father  takes  an  active  part  in  aiding  the  latter  in  negotia- 
tions with  a  loan  agent  through  whom  he  procures  a  loan 
from  another  and  gives  a  mortgage  to  secure  its  payment, 
without  revealing  his  lien,  he  is  estopped  afterwards  to 
assert  it  against  such  mortgage.  Ashurst  v.  Ashurst,  119 
Ala.  219  (24  So.  Rep.  760).  Where  an  execution  defendant 
who  has  knowledge  of  a  defect  in  an  execution  which  would 
otherwise  render  the  sale  void,  made  no  objection  to  a  sale 
of  his  property  thereunder  at  which  the  plaintiff  purchased, 
aiid  surrendered  possession  to  him,  he  is  estopped  after- 
ward to  question  the  validity  of  the  sale  as  against  a  sub- 
sequent  innocent  purchaser  for  value.  Rawles  v.  Jackson, 
104  Ga.  593  (30  S.  E.  Rep.  820;  69  Am.  St.  Rep.  185).  Where 
one  executing  a  written  instrument  has  ample  opportunity 
to  ascertain  its  contents,  he  is  estopped  to  deny  the  legal 
effect  thereof  on  account  of  his  ignorance  of  its  contents, 
as  against  one  holding  it  in  good  faith.  Snelgrove  v.  Earl, 
17  Utah,  321  (53  Pac.  Rep.  1017).  The  mere  absence  of 
objection  on  the  part  of  an  abutting  owner  who  does  noth- 
ing to  encourage  another  in  his  willful  encroachment  on  a 
public  street,  will  not  estop  the  former  from  maintaining 
an  action  for  such  encroachment,  McDonald  v.  Stark,  176 
111.  456  (52  N.  E.  Rep.  37)  ;  but,  by  his  silence  with  Jcnowl- 
€dge  of  all  the  facts,  he  may  estop  himself  from  maintain- 
ing an  action  for  the  removal  of  a  structure  encroaching 
on  a  public  street  erected  by  another  abutting  owner  in 
ignorance  of  the  exact  location  of  the  line  of  the  street. 
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Hoskins  v.  J.  B.  Wathen  Bro.  Co.,        Ky.  (47  S.  W. 

Rep.  595 ;  20  Ky.  Law  Rep.  814). 

Sec.  275.  Estoppel  in  pais — Particular  cases.  A  junior 
mortgagee  who  accepts  from  a  prior  mortgagee  a  written 
relinquishment  waiving  his  priority,  cannot  afterwards  as- 
sail such  prior  mortgage  as  fraudulent.  Parker  v.  Parker, 
52  S.  C.  382  (29  S.  E.  Rep.  805).  One  who  is  present,  and 
encourages  bidding,  at  a  sale  of  his  property  under  a  trust 
deed  made  by  one  appointed  by  the  original  trustee  for  that 
purpose,  cannot  afterwards  question  the  authority  of  such 
appointee  to  make  the  sale.  Reynolds  v.  Kroff,  144  Mo. 
433  (46  S.  W.  Rep.  424).  If  a  person  owning  an  adverse 
title  to  land  represents  such  title  as  bad  and  the  title  of 
another  as  good,  and  advises  innocent  persons  to  purchase 
under  the  latter  title,  and  they  do  so  by  reason  of  his  rep- 
resentations, he,  and  those  claiming  under  him,  will  be 
estopped  from  setting  up  his  litle  adversely  to  such  pur- 
chasers, whether  it  be  good  or  bad.  Bodkin  v.  Arnold,  45 
W.  Va.  90  (30  S.  E.  Rep.  154).  Where  the  owner  with 
knowledge  of  all  the  facts  represents  to  his  prospective 
vendee  that  a  house  which  in  fact  stands  upon  the  land  of 
another  forms  a  part  of  the  improvements  on  his  land,  he 
is  estopped  afterwards  to  claim  title  to  such  house  as 
against  his  vendee.  Button  v.  Ensley,  21  Ind.  App.  46  (51 
N.  E.  Rep.  380;  69  Am.  St.  Rep.  340).  Where  the  holder 
of  the  oldest  lien  on  property,  by  his  conduct  at  a  judicial 
sale  of  the  property  under  a  junior  execution,  led  another 
person  honestly  to  believe  that  the  property  would  be  sold 
free  from  such  prior  lien,  and  such  party  upon  the  faith 
thereof  became  the  purchaser,  the  holder  of  the  prior  lien  is 
estopped  to  assert  it  against  him.  Berg  v.  Baer,  104  Ga. 
587  (30  S.  E.  Rep.  744).  Where  the  officers  of  a  company 
having  a  tax  title  to  lands  which  another  claims  to  own  and 
is  offering  for  sale,  represent  to  a  prospective  purchaser  of 
lands  in  that  vicinity  that  the  corporation  does  not  own  such 
lands,  it  is  estopped  afterward  to  assert  its  title  against 
such  purchaser  when  he  subsequently  purchases  the  lands 
from  the  other  claimant.  Two  Rivers  Mfg.  Co.  v.  Day, 
102  Wis.  328  (78  N.  W.  Rep.  440).  A  creditor  against 
whom  a  failing  debtor's  unrecorded  mortgage  is  fraudulent, 
who  conceals  his  knowledge  of  such  fraud  from  other  bidders 
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and  lienors,  and  bids  in  the  property  at  a  sale  made  in  pursu- 
ance of  the  levy  by  him,  will  be  held  estopped  to  question 
the  priority  of  such  mortgage.  Belcher  v.  Curtis,  119  Mich. 
I  {y7  N.  W.  Rep.  310;  75  Am.  St.  Rep.  376).  Where  a 
vendee  of  incumbered  property  for  the  purpose  of  ascer- 
taining the  amount  due  his  vendor,  applies  to  the  proper 
officer  of  the  corporation  holding  the  incumbrance  to  ascer- 
tain the  amount  due  thereon,  such  corporation  is  estopped 
to  claim  a  greater  sum  where,  in  reliance  upon  the  state- 
ment of  its  agent,  the  vendee  paid  to  the  vendor  the  differ- 
ence between  the  amount  of  the  indebtedness  claimed  and 
the  purchase  price.  Fulton  Bldg  &  L.  Ass'n  v.  Greenlea, 
103  Ga.  376  (29  S.  E.  Rep.  932).  Where  a  grantor  deals 
with  the  members  of  a  corporation  in  process  of  organiza- 
tion by  their  corporate  name,  receives  their  money  as  of 
said  corporation,  and  undertakes  to  convey  land  to  said  com- 
pany in  its  corporate  name,  said  grantor  forever  afterwards 
will  be  estopped  to  deny  the  validity  of  the  corporation  or 
its  power  to  receive  a  grant.  White  Oak  Grove  Benev. 
Soc.  V.  Murray,  145  Mo.  622  (47  S.  W.  Rep.  501).  For  par- 
ticular case  in  which  the  erection  of  a  fence  was  held  to 
estop  one  to  question  the  location  of  a  boundary,  see  Mynatt 
V.  Smart,        Tenn.  (48  S.  W.  Rep.  270).     Particular 

evidence  held  insufficient  to  estop  a  tenant  in  common  who 
has  given  his  cotenant  a  power  of  attorney  to  sell  and  con- 
vey by  warranty  deed  his  interest,  from  assailing  a  mort- 
gage executed  by  such  cotenant  to  secure  a  loan,  on  the 
ground  of  having  accepted  the  benefits  thereof.  Morris  v. 
Ewing,  8  N.  Dak.  99  (76  N.  W.  Rep.  1047). 

Sec.  276.  Estoppel  as  applied  to  the  public.  A  city 
is  not  estopped  to  reclaim  a  portion  of  a  street  on  account 
of  its  merely  acquiescing  in  the  possession  of  it  for  a  long 
time  by  an  abutting  owner  who  has  made  no  substantial 
improvements  thereon  and  will  not  be  injured  by  the  city 
reclaiming  its  property.  City  of  Sullivan  v.  Tichenor,  179 
111-  97  (S3  N.  E.  Rep.  561).  Where  the  owner  of  land 
designated  as  a  street  on  a  plat  recorded  by  him,  files  a 
second  plat  before  there  has  been  an  acceptance  of  the 
dedication,  which  purports  to  vacate  such  street,  and  who 
subsequently  takes  possession  of  such  land  holding  and 
using  it  as  his  own  for  more  than  ten  years,  and  paying  taxes 
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thereon,  a  municipality  under  whose  control  such  street 
would  have  been  is  estopped  to  question  his  title.  Upta- 
grafft  V.  Smith,  io6  la.  385  (76  N.  \y.  Rep.  733).  For  dis- 
cussion of  the  application  if  the  doctrine  of  estoppel  to  the 
state,  see  Cecil  v.  Clark,  44  W.  Va.  659  (30  S.  E.  Rep.  216). 


EVIDENCE. 


EPITOME  OF  CASES. 

Sec.  277.  Admissibility  of  deeds  and  documents  affect- 
ing realty  interests.  In  order  that  paper  writings  may  con- 
stitute a  foundation  for  title  or  a  link  in  the  chain  of  title, 
they  must  be  executed  in  accordance  to  the  laws  in  force 
at  the  time  of  their  execution.  Solomon  v.  Yrisarri,  9 
N.  Mex.  480  (54  Pac.  Rep.  752).  Where,  in  a  dispute 
as  to  the  ownership  of  property,  the  title  to  which  stands 
in  the  name  of  a  husband  and  wife,  he  asserts  owner- 
ship  of  it  in  himself  and  that  he  had  paid  the  taxes  thereon, 
the  tax  receipts  running  to  him  are  admissible  in  evidence. 
Svetinich  v.  Sheean,  124  Cal.  216  (56  Pac.  R^p.  1028;  71 
Am.  St.  Rep.  50).  Although,  under  Ga.  Code,  §  3610,  "a 
deed  more  than  thirty  years  old,  having  the  appearance  of 
genuineness  on  inspection,  and  coming  from  the  proper 
custody  if  possession  has  been  consistent  therewith,  is 
admissible  in  evidence  without  proof  of  execution,"  such  a 
deed,  nevertheless,  after  having  been  introduced  in  evidence, 
may  be  shown  by  any  competent  witness  to  be  in  fact  a 
forgery.  Albright  v.  Jones,  106  Ga.  302  (31  S.  E.  Rep. 
761).  For  particular  case  in  which  an  ancient  map  was 
held  admissible  in  evidence,  see,  Smucker  v.  Pennsylvania 
R.  Co.,  188  Pa.  St.  40  (41  Atl.  Rep.  457).  As  to  burden  of 
proof  in  case  of  alteration  of  written  instruments,  see 
Kelly  V.  Thuey,  143  Mo.  422  (45  S.  W.  Rep.  300). 

Sec.  278.    Admissibility  of  records  and  certified  copies. 

The  record  of  a  deed  not  entitled  to  be  recorded  is  not 
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admissible  in  evidence.     Helton  v.  Asher,        Ky.  (46 

S.  W.  Rep.  22;  20  Ky.  Law  Rep.  953).  Upon  the  trial  of 
an  issue  involving  the  title  to  a  lot  of  land,  a  certified  copy, 
from  the  office  of  the  secretary  of  state,  of  a  plat  and  grant 
thereto,  is  admissible  in  evidence  for  the  purpose  of  show- 
ing that  the  state  had  issued  such  an  original  plat  and 
grant;  this  evidence  being  offered  in  order  to  lay  the 
foundation  for  the  introduction  of  parol  evidence  to  prove 
that  the  great  seal  of  the  state  had  been  attached  to  an 
unsealed  document  also  offered  in  evidence  as  the  genuine 
original  plat  and  grant.  Reppard  v.  Warren,  103  Ga.  198 
(29  S.  E.  Rep.  817).  I  Starr  &  C.  Ann.  111.  Stat.,  p.  955, 
§  36,  construed  and  applied — admission  of  record  of  deeds 
in  absence  of  the  originals — ^sufficiency  of  evidence  to 
lay  the  foundation  for.  Scott  v.  Bassett,  174  111.  390  (51 
N.  E.  Rep.  577).  la.  Code  1873,  §  3660  construed  and 
applied — certified  copies  of  records  of  deeds  as  evidence. 
Independent  School  Dist.  v.  Hewitt,  105  la.  663  (75  N.  W. 
Rep.  497).  Me.  Rev.  Stat.  ch.  82,  §110  applied — office  copy 
of  deed  as  evidence — presumptions.  Flynn  v.  Sullivan,  91 
Me.  355  (40  Atl.  Rep.  136). 

Sec.  279.  Parol  evidence — Construction  of  deeds^  &c 
— Contemporaneous  and  collateral  contracts.  Where  a 
contract  is  plain  and  unambiguous,  parol  evidence  is  not 
admissible  to  ingraft  upon  it  other  stipulations  which  vary 
the  terms  of  the  writing.  Maxwell  v.  Willingham,  loi 
Ga.  55  (28  S.  E.  Rep.  672).  Where  there  is  no  fraud  it  can- 
not be  shown  by  parol  that  a  bond  and  mortgage  were  not 
intended  to  bind  the  makers  personally.  Wallace  v.  Langs- 
ton,  52  S.  C.  133  (29  S.  E.  Rep.  552).  Parol  evidence  is  not 
admissible  for  the  purpose  of  showing  that  a  right  is  not 
included  in  a  grant,  where  the  language  of  the  grant  is 
broad  enough  for  its  inclusion.  Dyer  v.  Cranston  Print 
Works,        R.  I.  (41  Atl.  Rep.  1014).     Parol  evidence 

is  not  admissible  to  explain  a  deed  of  trust  made  for  the 
benefit  of  creditors  which  sets  forth  with  entire  clearness 
the  names  of  the  creditors  and  the  amounts  of  their  debts, 
the  name  of  the  debtor,  the  property  conveyed  as  security 
and  the  power  or  manner  of  application  of  the  proceeds  of 
the  sale.  Chard  v.  Warren,  122  N.  C.  75  (29  S.  E.  Rep.  373). 
Where  a  will  provides  that  "two  deeds"  should  be  handed 
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to  the  testatrix's  husband  and  after  his  death  should  go 
to  a  designated  person,  but  does  not  identify  such  deeds, 
parol  evidence  is  inadmissible  to  show  what  deeds  were 
meant.  In  re  Young's  Estate,  123  Cal.  337  (55  Pac.  Rep. 
ion).  Citing,  In  re  Shillaber's  Estate,  74  Cal.  144  (15  Pac. 
Rep.  453 ;  5  Am.  St.  Rep.  433)  ;  Chambers  v.  McDaniel,  28 
N.  C.  226;  Phelps  V.  Robbins,  40  Conn.  250;  Smart  v. 
Prujean,  6  Ves.  565 ;  Habergham  v.  Vincent,  2  Ves.  Jr.,  209; 
I  Jarm.  Wills  (6th  Ed.)  *98;  i  Redf.  Wills  (4th  Ed.)  *26i 
et  seq.  Where  a  contract  for  the  sale  of  land  is  silent  as  to 
the  place  of  payment,  parol  evidence  of  a  subsequent  con- 
tract fixing  the  place  of  payment  is  admissible.  Sayre  v. 
Mohney,  35  Or.  141  (56  Pac.  Rep.  526).  An  agreement  by 
a  mortgagee  not  to  assign  a  mortgage  may  be  shown  by 
parol.  Myerstown  Bank  v.  Roessler,  186  Pa.  St.  431  (40 
Atl.  Rep.  963).  Where  a  deed  introduced  in  evidence  has 
attached  to  it  a  separate  instrument  without  any  date,  not 
purporting  to  form  a  part  of  the  conveyance,  but  simply 
granting  certain  privileges  as  to  other  lands  of  the  grantor, 
it  is  proper  to  admit  extrinsic  evidence  as  to  the  date  of  its 
execution  and  the  circumstances  under  which  it  was  exe- 
cuted, including  declarations  of  the  grantor  showing  his 
intent  and  purpose.  Lambe  v.  Manning,  171  111.  612  (49 
N.  E.  Rep.  509). 

Sec.    280.    Parol    evidence — Proof    of    consideration. 

Where  the  consideration  in  a  deed  is  stated  in  general 
terms,  the  true  and  real  consideration  may  be  shown  by 
either  party  for  any  purpose,  by  parol  evidence,  except  to 
defeat  the  operation  of  the  deed  as  a  valid  and  effective 
grant.  Lowery  v.  Downey,  150  Ind.  364  (50  N.  E.  Rep. 
79)  ;  Hamaker  v.  Coons,  117  Ala.  603  (23  So.  Rep.  655).  If 
there  are  two  considerations  existing  at  the  time  of  the  exe- 
cution of  a  deed,  only  one  of  which  is  expressed,  parol  evi- 
dence is  admissible  to  show  the  other.  Thompson  v.  Cody, 
100  Ga.  771  (28  S.  E.  Rep.  669).  The  rule  allowing  parol  evi- 
dence to  show  the  real  consideration  of  a  deed  does  not  apply 
where  the  consideration  is  contractual,  as  where  a  specific 
and  direct  promise  is  made  to  do  certain  things,  Hilgeman 
V.  Sholl,  21  Ind.  App.  86  (51  N.  E.  Rep.  728) ;  but  a  grant- 
or's parol  agreement  to  pay  an  incumbrance  on  the  property 
conveyed  by  him  may  be  shown  where  such  agreement 
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forms  a  part  of  the  consideration  for  a  conveyance  to  him 
of  other  property  in  exchange,  Lowery  v.  Downey,  150  Ind. 
364  (50  N.  E.  Rep.  79)  ;  and  the  identity  of  a  mortgage 
assumed  by  a  grantee  when  left  in  doubt  by  the  terms  of  the 
deed  may  be  shown  by  parol  evidence,  Webster  v.  Fleming, 
178  111.  140  (52  N.  E.  Rep.  975).  Where  no  fraud  is  alleged 
parol  evidence  is  inadmissible  to  show  that  a  deed  purport- 
ing to  be  based  upon  a  good  consideration  and  executed  for 
a  specific  purpose,  was,  in  fact,  based  upon  a  valuable  con- 
sideration and  executed  for  an  entirely  different  purpose. 
Latimer  v.  Latimer,  53  S.  C.  483  (31  S.  E.  Rep.  304). 

Sec.  281.  Parol  evidence — Miscellaneous  notes.  Parol 
evidence  is  admissible  to  show  that  a  written  instrument 
has  never  been  delivered  so  as  to  bind  the  p^fties  thereto. 
Curry  v.  Colburn,  99  Wis.  319  (74  N.  W.  Rep.  778;  67  Am. 
St.  Rep.  860).  Even  as  to  contracts  within  the  statute  of 
frauds,  the  waiver  of  a  forfeiture  for  nonperformance,  ac- 
cording to  the  terms  of  a  written  contract,  may  be  proven 
by  parol.  Scheerschmidt  v.  Smith,  74  Minn.  224  {^yy  N. 
W.  Rep.  34).  In  order  for  parol  evidence  as  to  the  con- 
tents of  a  lost  deed  to  be  admissible,  not  only  the  existence 
of  the  deed  must  be  shown  but  it  must  be  shown  to  have 
been  properly  executed.  Dasher  v.  Ellis,  102  Ga.  830  (30 
S.  E.  Rep.  544).  Parol  evidence  of  a  vendor's  fraudulent 
misrepresentations  as  to  the  quantity  of  land  sold  is  not 
rendered  inadmissible  in  an  action  for  his  fraud  because 
they  contradict  a  correct  description  of  the  property  in  his 
subsequent  deed.  Gustafson  v.  Rustemeyer,  70  Conn.  125 
(39^Atl.  Rep.  104;  39  L.  R.  A.  644;  66  Am.  St.  Rep.  92). 
In  the  case  of  Batts  v.  Staton,  123  N.  C.  45  (31  S.  E.  Rep. 
372),  the  supreme  court  of  North  Carolina  say:  "In  no 
case  will  the  description  contained  in  a  deed  be  set  aside 
by  parol  evidence,  except  where  the  deed  describes  the  land 
by  distance  and  course  only,  and  old  marks  are  made  to 
appear,  corresponding  in  age  with  the  time  of  the  execution 
of  the  deed,  so  nearly  within  the  courses  and  distances  that 
they  reasonably  may  be  supposed  to  have  been  made  for 
the  boundaries." 

Sec.  282.  Declarations  affecting  realty  interests.  Un- 
der Cal.  Code,  Civ.  Proc,  §  1849,  declarations  of  a  grantor 
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prior  to  his  conveyance  as  to  the  extent  of  his  title  are 
admissible  against  his  grantee.  Williams  v.  Harter,  I2i 
Cal.  47  (53  Pac.  Rep.  405).  Declarations  against  one's 
interest  made  by  him  while  in  possession  of  land  are  ad- 
missible against  him  and  all  persons  claiming  under  him, 
Boynton  v.  Miller,  144  Mo.  681  (46  S.  W.  Rep.  754)  ;  Scar- 
boro  v.  Scarboro,  122  N.  C.  234  (29  S.  E.  Rep.  352)  ;  Gage  v. 
Eddy,  179  111.  492  (53  N.  E.  Rep.  1008)  ;  but  declarations  of 
a  grantor  after  conveyance,  in  disparagement  of  his  title,  are 
not  admissible  against  his  grantee  or  those  claiming  under 
him.  Garrett  v.  Weinberg,  54  S.  C.  127  (31  S.  E.  Rep.  341). 
A  husband's  declarations  made  after  the  accrual  of  his 
wife's  rights  are  not  admissible  against  her  in  an  action 
brought  by  her  specifically  to  enforce  a  parol  gift  of  land, 
although  he  Resided  on  the  land  with  her  and  assisted  in 
making  the  improvements  necessary  to  consummate  the 
title.  La  Master  v.  Dickson,  91  Tex.  593  (45  S.  W.  Rep. 
i).  Declarations  as  to  title  and  ownership  of  land,  by  one 
in  possession  of  the  same,  who  is  not  a  party  to  the  action, 
and  which  are  not  against  his  interests,  do  not  accompany 
the  execution  of  a  conveyance  or  any  act  of  possession,  nor 
relate  to  the  extent  of  his  possession,  and  have  no  legitimate 
connection  with,  or  tendency  to  qualify,  any  act  which  is 
the  subject  of  inquiry,  but  are  mainly  narratives  of  past 
occurrences,  do  not  constitute  a  part  of  the  res  gestae,  and 
are  not  receivable  in  evidence.  Crawford  v.  Crawford,  60 
Kan.  126  (55  Pac.  Rep.  842).  In  an  action  to  enjoin  a  tax 
sale  of  property  by  a  purchaser  thereof,  declarations  of  the 
deputy  of  the  county  officer  charged  with  the  duty  of  col- 
lecting the  taxes  to  the  effect  that  the  taxes  for  which  the 
sale  is  sought  to  be  made  had  been  paid,  made  in  response 
to  an  inquiry  by  a  prospective  purchaser,  are  admissible. 
Keesling  v.  Powell.  149  Ind.  372  (49  N.  E.  Rep.  265). 

Sec.  283.  Declarations  in  support  of  title  By  adverse 
possession.  To  establish  adverse  possession  the  claimant 
may  prove  the  declarations  of  the  former  owners  under 
whom  he  claims,  when  such  declarations  were  made  during 
possession  and  while  defining  or  pointing  out  the  boundary 
to  a  person  negotiating  for  the  purchase  of  the  land.  Burr 
V.  Smith,  152  Ind.  469  (53  N.  E.  Rep.  469).  Declarations  of 
sole  ownership  by  a  tenant  in  common  in  possession  are 
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admissible  to  show  his  intent  to  hold  adversely  to  those  not 
in  possession,  though  made  in  their  absence.  Casey  v. 
Casey,  107  la.  192  (77  N.  W.  Rep.  844;  70  Am.  St.  Rep. 
190).  To  the  same  effect  are  the  cases  of  Rand  v.  Huff, 
59  Kan.  jjy  (53  Pac.  Rep.  483)  ;  Dunlap  v.  Griffith,  146 
Mo.  283  (47  S.  vV.  Rep.  917).  Declarations  by  one  claim- 
ing title  on  account  of  adverse  possession  for  the  prescrip- 
tive period^  made  while  in  possession  and  control  of  the 
premises,  and  which  assert  a  present  claim  of  ownership  are 
admissible  to  establish  his  adverse  possession.  Knight  v. 
Knight,  178  111.  553  (53  N.  E.  Rep.  306).  The  court  say: 
"There  seems  to  be  unanimity  in  the  authorities  that  such 
declarations  are  admissible  when  accompanying  an  act  of 
possession  which  is  provable.  The  declarations  in  such 
instances  are  regarded  as  part  of  the  act,  or  a  'verbal  act' 
indicating  present  purpose  or  motive.  Whether,  to  be  re- 
garded as  admissible  in  evidence,  the  declaration  must  be 
shown,  in  such  cases  as  this,  to  be  contemporaneous  with 
some  distinct  and  particular  act  of  possession,  has  been 
questioned  by  respectable  authorities.  The  fact  here  in- 
volved is  possession  of  the  premises  for  the  prescribed 
period  of  time  under  claim  of  title.  Actual  possession  for 
that  period  is  in  the  nature  of  a  continuous  act,  and  the 
better  view  is  that  particular  acts  of  dominion  over  the 
property,  and  the  declarations  of  the  possessor  while  in  pos- 
session as  to  his  claim  to  the  property,  are,  though  not  ac- 
companying an  act  of  possession,  of  the  res  gestae  qI  the 
fact  involved,  and  hence  equally  admissible  as  evidence. 
In  Duffy  V.  Presbyterian  Congregation,  48  Pa.  St.  51,  it 
was  well  said :  'The  declarations  of  a  person  in  possession 
of  land  are  always  received  as  explanatory  of  the  title  he  is 
claiming.  They  are  part  of  the  res  gestae  of  his  possession/ 
In  Richards  v.  Williams,  7  Wheat.  59,  speaking  upon  the 
same  point  it  was  said :  'From  the  very  nature  of  the  case, 
therefore,  it  must  depend  upon  the  collateral  circumstances 
what  is  the  quality  and  extent  of  the  interest  claimed  by  the 
party  (in  possession),  *  *  *  and  the  declaration  of 
the  party  while  in  possession,  equally  with  his  acts,  must  be 
good  evidence  for  the  purpose.'  The  rule  was  fully  stated 
by  the  supreme  court  of  the  state  of  Wisconsin  in  Austin 
V.  Allen,  6  Wis.  134,  and  reiterated  by  the  same  court  in 
Roebke  v.  Andrews,  26  Wis.  311.    The  same  rule  obtains 
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in  the  courts  of  California.  Bank  v.  Staples,  98  CaL  189 
(32  Pac.  Rep.  936).  The  principle  upon  which  the  admis- 
sibility of  such  evidence  rests  is  stated  in  i  Greenl.  Ev.  §§ 
108, 109.  See,  also,  Amick  v.  Young,  69  111.  542.  That  such 
oral  declarations  are  admissible  is  clearly  recognized  in 
James  v.  Railroad  Co.,  91  111.  554;  Shaw  v.  Scoonover,  130 
111.  448  (22  N.  E.  Rep.  589)  ;  Grim  v.  Murphy,  no  111.  271 ; 
Railroad  Co.  v.  Houghton,  126  111.  233  (18  N.  E.  Rep.  301; 
9  Am.  St.  Rep.  581 ;  i  L.  R.  A.  213) ;  and  Shaw  v.  Smithes, 
167  111.  269  (47  N.  E.  Rep.  523)." 

Sec.  284.  Opinions  and  expert  evide/ice.  A  civil  en- 
gineer may  give  his  opinion  as  to  whether  or  not  a  railroad 
is  properly  constructed  so  as  to  afford  sufficient  outlets  for 
surface  water.  Baltimore  &  S.  P.  R.  Co.  v.  Hachett,  87 
Md.  224  (39  Atl.  Rep.  510).  Opinions  of  lawyers  and 
examiners  of  titles  are  not  admissible  to  show  that  a  par- 
ticular title  is  defective.  Evans  v.  Gerry,  174  111.  595  (51 
N.  E.  Rep.  615).  Expert  evidence  is  not  competent  to  show 
that  a  livery  stable  conducted  in  a  certain  manner  is  a 
nuisance.  Metropolitan  Savings  Bank  v.  Manion,  87  Md. 
68  (39  Atl.  Rep.  90).  One  seeking  to  establish  title  by 
adverse  possession  for  the  prescriptive  period  may,  refer- 
ring to  periods  within  the  time  of  prescription,  ask  wit- 
nesses in  his  behalf  to  state  who  was  in  "the  possession** 
of  the  premises,  etc.,  and  who  was  in  "the  control"  of  the 
premises,  etc.,  and  who  was  generally  reputed  to  be  the 
owner  of  the  premises.  Knight  v.  Knight,  178  111.  553  (53 
N.  E.  Rep.  306).  Applying  Mont.  Civ.  Code,  §§  2209,  2210, 
evidence  of  qualified  witnesses  is  admissible  to  interpret 
technical  terms  used  in  a  mining  lease  according  to  the 
usual  understanding  of  minors.  Cambers  v.  Lowry,  21 
Mont.  478  (54  Pac.  Rep.  816). 

Sec  285.  Presumptions.  Where  one  claims  title 
through  an  ancestor  who  purchased  and  obtained  posses- 
sion of  the  land  from  a  third  party  more  than  30  years  pre- 
vious, a  court  will  presume  a  grant  to  such  ancestor.  Clem- 
mons  V.  Cox,  116  Ala.  567  (23  So.  Rep.  79).  The  existence 
of  a  deed  may  be  presumed  in  favor  of  one  continuing  in 
possession  under  it  for  more  than  30  years,  where  there  is 
sufficient  evidence  to  show  its  probable  execution  and  loss. 
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Gage  V.  Eddy,  179  111.  492  (53  N.  E.  Rep.  1008).  One  who 
is  shown  to  have  been  the  purchaser  of  real  estate  at  an 
administrator's  sale  and  to  have  held  possession  and  con- 
veyed the  same  will  be  presumed  to  have  received  a  deed 
from  the  administrator  at  the  time  of  the  purchase,  after  a 
lapse  of  nearly  40  years,  during  which  the  probate  records 
concerning  the  transaction  have  been  destroyed.  Osborn  v. 
Weldon,  146  Mo.  185  (47  S.  W.  Rep.  936).  A  completed  deed 
authorizes  the  presumption  that  all  blanks  were  filled  be- 
fore it  was  signed,  and  the  burden  of  proof  is  on  one  assert- 
ing the  contrary.  Kilmer  v.  Gallaher,  107  la.  676  (78  N. 
W.  Rep.  685).  Title  to  property  in  a  certain  person  once 
proved  or  admitted  is  presumed  to  continue  until  the  con- 
trary is  proved.  S.  T.  Coleman  &  Burden  Co.  v.  Rice,  105 
Ga.  163  (31  S.  E.  Rep.  424).  The  presumption  that  an  ab- 
solute deed  unambiguous  in  its  terms  expresses  the  intention 
of  the  parties  at  the  time  of  its  execution  can  never  prevail 
where  fraud  vitiates  the  conveyance  itself.  Parrish  v.  Par- 
rish,  33  Or.  486  (54  Pac.  Rep.  352). 

Sec.  286.  Competency  of  witnesses.  Ga.  Code,  §  5269, 
construed  and  applied — competency  of  witnesses  to  trans- 
actions with  the  decedent.  Killan  v.  Banks,  103  Ga.  245 
{29  S.  E.  Rep.  971).  2  Starr  &  C.  Ann.  111.  Stat.  (2  Ed.)  ch. 
51,  §  2,  construed  and  applied^-competency  of  witness  on  his 
own  behalf  in  an  action  where  adverse  party  sues  as  the 
heir,  legatee  or  devisee  of  a  deceased  person.  Fletcher  v. 
Shepherd,  174  111.  262  (51  N.  E.  Rep.  212).  Pennsylvania 
Laws  1891,  p.  387,  construed  and  applied — competency  of 
a  witness  as  to  transactions  with  a  decedent.  Dumbach  v. 
Bishop,  183  Pa.  St.  602  (39  Atl.  Rep.  38). 
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Sec,  287.    What  real  estate  may  be  sold  on  executioiu 

Any  vested  interest  in  land  whether  held  by  legal  or  equit- 
able title  may  be  attached  and  sold  as  upon  execution  to 
pay  the  debts  of  the  owner.  Wright  v.  Franklin  Bank,  59 
O.  St.  80  (51  N.  E.  Rep.  876).  A  locator's  possessory  inter- 
est in  a  mining  claim  on  public  lands  for  which  no  patent  has 
been  issued  nor  applied  for  may  be  sold  on  execution. 
Phoenix  Min.  &  Mill.  Co.  v.  Scott,  20  Wash.  48  (54  Pac. 
Rep.  77i)*  In  Kentucky  property  conveyed  by  a  debtor  in 
fraud  of  his  creditors  may  be  sold  on  execution  against  him 
as  though  he  had  made  no  conveyance.  Howard  v.  Duke,. 
Ky.  (45  S.  W.  Rep.  69;  19  Ky.  Law  Reg.  2008). 

Applying  111.  Rev.  Stat.  ch.  Tjy  §  3,  it  is  held  that  a  life  estate 
in  lands  devised  directly  to  one  may  be  sold  on  execution  to 
pay  his  debts,  notwithstanding  a  provision  in  the  will  that 
"he  shall  not  sell  nor  in  any  way  incumber  said  real  estate 
during  his  lifetime."  Henderson  v.  Harness,  176  111.  30a 
(52  N.  E.  Rep.  68).  Construing  and  applying  111.  Rev.  Stat, 
ch.  II,  §  8,  which  authorizes  the  levy  of  a  writ  of  attachment 
upon  any  lands  or  tenements  in  or  to  which  a  debtor  "has 
or  may  claim  any  equitable  interest  or  title,"  it  is  held  that 
where  a  will  devises  property  to  an  executor  or  trustee 
within  that  state  with  directions  to  sell  and  pay  the  pro^ 
ceeds  to  a  nonresident  beneficiary,  such  beneficiary  has  an 
interest  in  the  property  subject  to  attachment.  Phillips^ 
J.  dissenting.  Ladd  v.  Judson,  174  111.  344  (51  N.  E.  Rep, 
838;  66  Am.  St.  Rep.  267).  Ind.  Rev.  Stat.  1894,  §  764^ 
which  subjects  to  execution  sale  "lands  or  any  estate  or 
interest  therein,  holden  by  any  one  in  trust  for  or  to  the 
use  of  another,"  does  not  subject  to  execution  the  interests 
of  the  beneficiary  in  lands  devised  to  trustees  to  pay  the 
net  income  to  him  during  life,  and  convey  the  fee  to  his 
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children  at  his  death,  the. income  being  intended  to  provide 
for  the  support  of  the  beneficiary  and  his  family,  and  the 
trustees  having  full  power  to  sell  and  convey  and  account 
for  the  price  and  interest  in  the  same  manner.  Zimmerman 
V.  Makepeace,  152  Ind.  199  (52  N.  E.  Rep.  992).  Where  a 
solvent  grantor  conveys  his  property  to  a  trustee,  reserving 
to  himself  the  payment  to  him  from  time  to  time  during  his 
life  of  the  net  income  from  the  trust  estate,  subject  to  the 
necessary  expenses  of  the  trustee,  with  remainder  over,  and 
with  full  power  to  sell  in  the  trustee,  a  claim  of  a  subsequent 
creditor  may  be  satisfied  out  of  the  income  from  the  trust 
.  estate.  Parker,  C.  J.  and  O'Brien,  J.  dissenting.  Schenck 
V.  Barnes,  156  N.  Y.  316  (50  N.  E.  Rep.  967;  41  L.  R.  A. 
395).  Conn.  Gen.  Stat.,  §  893  contrued  and  applied — ^prop- 
erty subject  to  attachment.  Smith  v.  Gilbert,  71  Conn. 
149  (41  Atl.  Rep.  284;  71  Am.  St.  Rep.  163).  Particular 
interest  of  a  devisee  in  land  held  to  be  too  shifting  and  in- 
definite to  be  subject  to  levy  and  sale.  Hatcher  v.  Smith, 
103  Ga.  843  (31  S.  E.  Rep.  447). 

Sec.  288.  Estate  of  vendor  or  vendee  subject  to  execu« 
tion  sale.  A  judgment  debtor  holding  a  bond  for  a  deed  to 
land  upon  which  he  has  paid  nothing,  has  no  title  to  the  land 
or  equitable  right  which  can  be  levied  on  under  execution. 
Connecticut  Gen.  Stat.,  §  3034  applied.  Sweeney  v.  Pratt, 
70  Conn.  274  (39  Atl.  Rep.  182;  66  Am.  St.  Rep.  loi).  The 
same  is  held  in  Georgia.  Bradwell  v.  Bank  of  Bainbridge, 
103  Ga.  242  (29  S.  E.  Rep.  756).  Ga.  Code,  §§  5432,  5433 
construed  and  applied — ^property  subject  to  execution — land 
held  under  bond  for  title.  Green  v.  Hill,  loi  Ga.  258  (28  S. 
E.  Rep.  692).  A  vendee  under  an  executory  contract  ol 
purchase  who  has  paid  the  installments  of  purchase  money 
due,  but  is  indebted  for  a  part  of  the  purchase  price,  has  not 
a  perfect  equity,  nor  an  equity  of  redemption,  nor  a  vested 
legal  interest  in  possession,  within  the  meaning  of  Ala.  Code 
1886,  §  2892,  subjecting  such  interests  in  real  property  to 
levy  and  sale  under  execution  at  law ;  but  under  §  720,  subd. 
3,  a  court  of  chancery  has  power  to  subject  his  interest  in  the 
land  to  the  payment  of  his  debts.  Bank  of  Opelika  v.  Kizer, 
119  Ala.  194  (24  So.  Rep.  11).  The  first  part  of  the  fore- 
going statement  is  supported  by  Washington  v.  Bogart, 
119  Ala.  377  (24  So.  Rep.  245).     Construing  and  applying 
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Mo.  Rev.  Stat.  1889,  §  4915,  providing  that  "all  real  estate 
whereof  the  defendant,  or  any  person  for  his  use,  was  seized 
either  in  law  or  equity,  at  the  time  of  the  *  *  * 
rendition  of  the  judgment,  order  or  decree  whereon  execu- 
tion was  issued  or  at  any  time  thereafter,"  shall  be  liable 
to  be  "seised  and  sold  upon  *  *  *  execution  issued 
from  any  court  of  record,"  and  §  4917,  providing  that  the 
term  "real  estate"  as  used  in  said  section  "shall  be  con-« 
strued  to  include  all  right  and  interest  in  lands,  tenements 
and  hereditaments,"  it  is  held  that  a  vendor  who  has 
received  a  part  of  the  purchase  money  and  has  put  the  ven- 
dee in  possession  of  the  land,  under  a  contract  of  sale, 
retains  no  such  direct  beneficial  interest  in  the  land  as  is 
subject  to  sale  on  execution.  Sherwood  and  Robinson,  JJ., 
dissenting.  Jones  v.  Howard,  142  Mo.  117  (43  S.  W.  Rep» 
635;  64  Am.  St.  Rep.  546).  Citing,  Chisholm  v.  Andrews, 
57  Miss.  637;  Tally  v.  Reed,  'jz  N.  C.  336;  Adickes  v. 
Lowry,  15  S.  C.  132. 

Sec.  289.  Exemption  of  property  from  execution  sale» 
Unassigned  dower  cannot  be  sold  on  execution.  Hagan  v. 
Chapman,  i  Penn.  (Del)  445  (41  Atl.  Rep.  974).  Lands 
held  in  trust  for  another  cannot  be  levied  upon  and  sold  on 
execution  against  the  trustee  to  pay  his  debts.  Wright  v. 
Franklin  Bank,  59  O.  St.  80  (51  N.  E.  Rep.  876).  Lands 
acquired  by  a  judgment  debtor  charged  with  a  resulting 
trust  in  favor  of  a  third  party  who  paid  the  purchase  price 
are  not  subject  to  execution  sale  against  the  judgment 
debtor.  Dimmick  v.  Rosenfeld,  34  Or.  loi  (55  Pac.  Rep» 
100).  Where  an  exemption  is  claimed  on  account  of  prop- 
erty having  been  partly  paid  for  with  pension  money,  it  is 
incumbent  on  one  making  such  claim  to  show  not  only  that 
he  invested  his  pension  money  in  the  property,  but  the  exact 
amount  of  the  investment.  Lee  v.  Teeter,  106  la.  37  (75 
N.  W.  Rep.  655).  Property  dedicated  to  a  public  use  is  not 
subject  to  sale  under  execution  against  a  municipality,  un- 
less it  is  made  affirmatively  to  appear  that  its  use  has  been 
abandoned  or  lost  by  nonuser.  City  of  New  Orleans  v* 
Werlein,  50  La.  Ann.  125 1  (24  So.  Rep.  232). 

Sec.  290.  Issue  and  levy  of  execution.  Construing 
and  applying  Mo.  Rev.  Stat.  1889,  §  4895,  providing  that 
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"the  party  in  whose  favor  any  judgment,  order  or  decree  is 
rendered,  may  have  an  execution  in  conformity  therewith," 
it  is  held  that  the  plaintiff  and  his  attorney  has  exclusive 
right  to  control  the  issuance  of  an  execution,  and  they 
are  not  responsible  or  bound  by  any  subsequent  proceedings 
in  pursuance  of  an  execution  gratuitiously  issued  by  the 
clerk  without  any  order  from  either  of  them,  although  in  ac- 
cordance with  his  custom  to  issue  executions  on  judgments. 
Davis  V.  McCann,  143  Mo.  172  (44  S.  W.  Rep.  795).  Con- 
struing Hill's  Ann.  Or.  Laws,  §  269,  authorizing  the  filing  of 
a  transcript  of  a  judgment  in  the  clerk's  office  of  any  county 
in  the  state,  which  upon  being  docketed  becomes  a  lien  on 
all  property  of  the  party  against  whom  the  judgment  was 
given  within  the  county,  and  §  277,  which  authorizes  the 
issue  of  an  execution  at  the  same  time  to  different  counties, 
it  is  held  that  an  execution  can  issue  only  from  the  county 
in  which  the  judgment  was  rendered.  Lovelady  v.  Bur- 
gess, 32  Or.  418  (52  Pac.  Rep.  25).  The  court  say:  "This 
is  the  uniform  construction  given  to  similar  statutes  by  the 
courts  of  other  states,  and  is  the  only  one  consonant  with  the 
language  used.  Freem.  Ex'ns.  §§  13-15;  Shattuck  v.  Cox, 
97  Ind.  242 ;  Seaton  &  Son  v.  Hamilton  &  Co.,  10  la.  394 ; 
Furman  v.  Dewell,  35  la.  170;  Bostwick  v.  Benedict,  4  S. 
Dak.  414  (57  N.  W.  Rep.  78)." 

Applying  111.  Rev.  Stat.,  ch.  yy,  §§  I,  2,  it  is  held  that 
where  proceedings  on  appeal  operate  to  stay  the  issuance 
of  an  execution  the  time  consumed  in  such  stay  will  not 
be  considered  in  computing  the  time  given  by  the  statute 
for  issuing  an  execution.  Rock  Island  Nat.  Bank  v.  Thomp- 
son, 173  111.  593  (50  N.  E.  Rep.  1089;  64  Am.  St.  Rep.  137). 
Cal.  Code  Civ.  Proc,  §  685,  construed  and  applied — allow- 
ing execution  on  judgment  more  than  five  years  after 
entry — discretion  of  court.  Wheeler  v.  Eldred,  121  Cal. 
28  (53  Pac.  Rep.  431;  66  Am.  St.  Rep.  20).  Ga.  Code,  § 
2850,  construed  and  applied — levy  of  execution  on  home- 
stead property — affidavit  required.  Davis  v.  Taylor,  103 
Ga.  366  (30  S.  E.  Rep.  50).  Ga.  Code,  §  5426,  applied — 
notice  of  levy  of  execution.  Rosser  v.  Georgia  Pac.  Ry. 
Co.,  102  Ga.  164  (29  S.  E.  Rep.  171).  N.  C.  Code,  §§  443, 
444,  448,  construed  and  applied — issue  of  execution  to  other 
county — necessity  of  docketing  judgment.  Bernhardt  v. 
Brown,  122  N.  C.  587  (29  S.  E.  Rep.  884;  65  Am.  St.  Rep. 
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725).  An  indorsement  on  an  execution  "140  acres  land 
Brown  12th,"  is  insufficient  to  constitute  a  levy  under  S. 
C.  Gen.  Stat.  1893,  §  21 14.  Tyler  v.  Williams,  53  S.  C.  367 
(31  S.  E.  Rep.  298).  A  recent  statute  in  Tennessee  pro- 
vides that  "hereafter  whenever  any  execution,  issued  by  a 
justice  of  the  peace,  is  levied  on  real  estate,  and  ten  days 
from  the  date  of  the  levy  has  expired,  the  title  to  real 
estate  shall  not  be  affected  as  to  third  parties  until  said 
execution  or  the  papers  in  the  cause  are  filed  in  the  circuit 
court  of  the  county  in  which  the  land  lies."  Laws  1899, 
ch.  39,  p.  54. 

Sec.  291.  Return  of  execution.  Construing  Hill's 
Ann.  Or.  Laws,  §  149,  providing  that  "real  property  shall 
be  attached,  by  leaving  with  the  occupant  thereof,  or  if 
there  be  no  occupant,  in  a  conspicuous  place  thereon,  a 
copy  of  the  writ  certified  by  the  sheriff,"  it  is  held  that 
the  return  of  the  writ  need  not  state  that  the  property  at- 
tached was  that  of  the  defendant;  that  where  the  return 
shows  service  by  posting  a  copy  of  the  writ  "there  being 
no  occupant  thereof  on  the  premises,"  it  is  enough  for  the 
return  to  recite  that  a  copy  was  left  in  a  conspicuous  place 
without  pointing  out  the  place ;  and  a  recital  in  the  return 
of  the  words  quoted  above  will  not  be  construed  as  a  state- 
ment that  the  premises  were  actually  occupied,  but  that  the 
occupant  was  temporarily  absent  at  the  time  of  the  officer's 
visit.  Bank  of  Colfax  v.  Richardson,  34  Or.  518  (54  Pac. 
Rep.  359;  75  Am.  St.  Rep.  664).  Particular  description  in 
a  return  of  a  levy  of  an  execution  held  sufficient.  Elwell 
V.  New  England  Mortg.  Sec.  Co.,  loi  Ga.  496  (28  S.  E. 
Rep.  833).  Conn.  Gen.  Stat.,  §  1184,  construed  and  applied 
— return  and  recording  of  execution  levy.  Schroeder  v. 
Tomlinson,  70  Conn.  348  (39  Atl.  Rep.  4iB4).  Neb.  Code 
Civ.  Proc,  §  510,  requiring  the  return  of  an  execution 
within  60  days  is  not  applicable  to  orders  of  sale  issued 
on  decrees  of  foreclosure.  Jarrett  v.  Hoover,  54  Neb.  65 
(74  N.  W.  Rep.  429).  Iowa  Code,  §  3958 — return  of  execu- 
tion when  real  estate  is  sold — amended.  Laws  1900,  ch.  122, 
p.  90. 

Sec.  292.  Appraisement  and  notice  of  sale.  Objec- 
tions to  an  appraisement  on  account  of  its  being  too  high 
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or  too  low  must  be  made  before  the  sale  occurs.  Mills  v. 
Hamer,  55  Neb.  445  (75  N.  W.  Rep.  1105);  Hoover  v. 
Hale,  56  Neb.  67  (76  N.  W.  Rep.  457).  To  sustain  an  attack 
upon  a  sale  upon  the  ground  of  a  fraudulent  appraisement 
the  discrepancy  between  the  value  fixed  by  the  appraisement 
and  that  established  by  the  evidence  must  be  so  great  as 
in  and  of  itself  to  raise  the  presumption  of  fraud  in  making 
the  appraisement.  Iowa  Loan  &  T.  Co.  v.  Stimpson,  53 
Neb.  536  (74  N.  W.  Rep.  38).  There  is  no  provision  in 
the  Michigan  statutes  which  govern  in  sales  of  real  estate 
on  execution,  requiring  a  return  by  the  officer  to  the  court 
of  proof  of  publishing  or  posting  notices.  Grand  Rapids 
Nat.  Bank  v.  Kritzer,  116  Mich.  688  (75  N.  W.  Rep.  90). 

Sec.  293.    Power  of  officer — ^Time  and  manner  of  sale. 

An  officer  selling  property  on  execution  is  the  agent  of 
both  the  plaintiff  and  defendant,  owing  a  like  duty  to  each, 
and  in  order  to  protect  the  property  from  sacrifice  he  may 
return  the  execution  "no  sale  for  want  of  bidders."  Davis 
v.  McCann,  143  Mo.  172  (44  S.  W.  Rep.  795).  Construing 
Wis.  Rev.  Stat.  1878,  §  4220,  providing  that  a  judgment  of 
a  court  of  record  outlaws  at  the  end  of  20  years  from  the 
date  of  its  rendition,  and  §  2968,  providing  that  "in  no  case 
shall  an  execution  be  issued  or  any  proceedings  be  had  on 
any  judgment  after  20  years  from  the  time  of  rendition 
thereof,"  it  is  held  that  property  levied  on  within  the  20 
years  may  be  sold  after  that  time,  no  further  court  proceed- 
ings being  required  to  perfect  the  purchaser's  title.  -Mar- 
shall, J., dissenting.  Brown  v.  Hopkins,  loi  Wis.  498  {y'j  N. 
W.  Rep.  899).  Ind.  Rev.  Stat.  1894,  §§  765-769,  requiring 
an  officer  in  certain  cases  first  to  oflFer  the  rents  and  profits 
of  the  debtor's  real  estate  for  a  period  not  exceeding  seven 
years,  does  not  prevent  the  sale  of  the  fee  to  satisfy  a 
judgment,  though  the  rents  and  profits  for  seven  years 
exceed  in  value  the  amount'  of  the  judgment,  if  no  one  bid 
such  amount  therefor.  Marmon  v.  White,  151  Ind.  445 
(51  N.  E.  Rep.  930).  How.  Ann.  IMich  Stat.,  §  61 16,  pro- 
viding that  where  property  sold  on  execution  shall  consist 
of  several  known  lots,  tracts  or  parcels  of  land,  they  shall 
be  separately  exposed  for  sale,  contemplates  the  sale  of  land 
by  lot  or  government  subdivisions.  Wolf  v.  Holton,  117 
Mich.  321  (75  N.  W.  Rep.  762).    The  sale  of  property  en 


§  298, 294  EXECUTION  sales.  266 

masse  the  value  of  which  greatly  exceeds  the  amount  of 
the  execution  and  which  is  easily  susceptible  of  division 
without  any  attempt  on  the  part  of  the  officer  making  the 
sale  to  subdivide  the  same  and  without  his  offering  to  sell 
it  in  parcels,  is  void,  Forbes  v.  Hall,  io2  Ga.  47  (28  S. 
E.  Rep.  915;  66  Am.  St.  Rep.  152). 

« 

Sec.  294.  Certificate  of  sale — Sheriffs  deed — Confirma- 
tion. Wis.  Rev.  Stat.  1878,  §§  761,  3000,  construed  and  ap- 
plied— filing  and  indexing  duplicate*  certificates  of  sale. 
Phillips  V.  Hyland,  102  Wis.  253  (78  N.  W.  Rep.  431). 
An  erroneous  recital  in  a  sheriffs  deed  of  the  date  of  the 
execution  under  which  the  sale  was  made  does  not  invali- 
date the  deed.  Where  there  is  a  variance  between  the 
return  of  the  sheriflf  as  to  the  interest  of  defendant  levied 
upon  and  the  sheriffs  deed  as  to  the  property  sold  and 
conveyed,  the  deed  controls.  Davidson  v.  Kahn,ii9  Ala. 364 
(24  So.  Rep.  583).  Kan.  Gen.  Stat.,  1889,  par.  4557,  making 
a  sheriffs  deed  prima  facie  evidence  of  the  regularity  of 
the  sale  and  the  proceedings  therein,  is  repealed  by  Laws 
1893,  ch.  109.  Douglas  V.  Lowell,  60  Kan.  239  (56  Pac. 
Rep.  13).  Va.  Laws  1897-98,  p.  322 — effect  as  evidence 
of  deed  conveying  property  sold  on  execution  sale — 
amended.  Laws  1899- 1900,  p.  1247.  An  objection  to  the 
confirmation  of  a  sale  on  execution,  on  the  ground  of  a 
mere  irregularity  in  the  appraisement,  comes  too  late  when 
first  urged  after  the  return  of  such  completed  sale  by  the 
officer  conducting  the  same.  Best  v.  Zutavern,  53  Neb. 
619  (74  N.  W.  Rep.  81).  Facts  which  would  have  con- 
stituted a  defense  by  a  judgment  debtor  to  an  action  on 
account  of  which  the  sale  was  made,  cannot  be  asserted  as 
an  objection  to  its  confirmation.  Hoover  v.  Hale,  56  Neb. 
67  (76  N.  W.  Rep.  457).  In  Nebraska  it  is  held  that  the 
statutory  homestead  right  of  exemption  of  real  property 
is  not  a  proper  subject  for  consideration,  upon  proceedings 
for  the  confirmation  of  a  sale  of  an  alleged  homestead  on 
execution.  The  only  matter  settled  and  adjudicated  in  the 
proceedings  and  order  of  confirmation  is  as  to  the  pro- 
ceedings of  the  sheriff,  and  those  acting  under  and  with 
him,  in  the  levy,  appraisement,  advertising,  making  and 
returning  of  said  sale.  Best  v.  Zutavern,  53  Neb.  619  (74 
N.  W.  Rep.  81).     Overruling,  Berkley  v.  Lamb,  8  Neb.  392. 
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Sec.  395.  Title,  rights  and  liabilities  of  purchaser.  In 
Lpuisiana  an  adjudication  carries  to  the  purchaser  at  a 
sheriff's  sale  the  immovable  and  all  its  appurtenances,  in- 
cluding the  fruits  pending  the  seizure,  in  the  control  or 
possession  of  the  sheriff  at  the  date  of  the  adjudication; 
but  it  does  not  pass  to  the  purchaser  an  action  of  damages 
to  the' land  for  trespasses  committed  or  for  value  to  trees 
converted  by  the  trespassers  prior  to  the  acquisition  of  title 
by  the  purchaser.  Frank  v.  Magee,  50  La.  Ann.  1066  (23 
So.  Rep.  939).  Appurtenant  easements  pass  to  the  pur- 
chaser without  separate  appraisement,  advertisement  and 
sale.  Hoover  v.  Hale,  56  Neb.  67  (76  N.  W.  Rep.  457).  The 
title  acquired  by  a  plaintiff  at  a  sale  under  his  own  judgment 
is  affected  by  any  defect  in  the  proceedings  by  virtue  of 
which  the  judgment  is  reversed.  Purser  v.  Cady,  120  Cal. 
214  (52  Pac.  Rep.  489)  ;  Denfee  v.  Childs,  44  W.  Va.  155 
(30  S.  E.  Rep.  102).  For  further  discussion  of  this  sub- 
ject, see  chapter  on  Judicial  Sales.  The  doctrine  of  caveat 
emptor  applies  to  execution  sales,  and,  except  when  con- 
trolled by  the  registry  act,  the  purchaser  of  real  estate  at 
an  execution  sale  acquires  only  the  interest  which  the 
debtor  had  in  such  real  estate  when  the  lien  attached  under 
which  the  sale  was  made,  Peterborough  Sav.  Bank  v. 
Pierce,  54  Neb.  712  (75  N.  W.  Rep.  20).  Where,  at  the 
time  a  judgment  Hen  attaches  to  land,  the  record  title  to 
which  is  held  by  the  judgment  debtor,  he  is  in  fact  hold- 
ing it  for  another,  one  purchasing  it  at  a  subsequent  execu- 
tion sale  on  the  judgment  takes  subject  to  the  rights  of  the 
cestui  que  trust,  although  he  had  no  notice  of  them.  John 
B.  Hood  Camp  Confed.  Vets.  v.  De  Cordova,  92  Tex.  202 
(47  S.  W.  Rep.  522).  Applying  the  rule  that  there  is  no 
warranty  of  title  in  an  execution  sale  and  that  the  pur- 
chaser must  comply  with  his  bid  whether  the  property 
offered  for  sale  is  the  property  of  the  defendant  in  execu- 
tion or  not,  it  is  held  that  where  the  purchaser  is  the  plaintiff 
in  execution,  the  sheriff  will,  upon  a  proper  proceeding  by 
the  defendant  in  execution,  be  compelled  to  enter  the 
amount  of  the  bid  as  a  credit  upon  the  execution,  even 
though  the  purchaser  gets  no  title  to  the  property.  Pinks- 
ton  V.  Harrell,  106  Ga.  102  (31  S.  E.  Rep.  808;  71  Am.  St. 
Rep.  242).  A  purchaser  at  an  execution  sale  takes  subject 
to  the  equitable  rights  of  third  parties  of  which  he  has 
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notice.  Geishaker  v.  Pancoast,  57  N.  J.  Eq.  60  (40  Atl. 
Rep.  200).  Where  a  defect  which  renders  a  judgment  vqid 
is  apparent  on  its  face  a  purchaser  at  an  execution  sale 
thereunder  acquires  no  title,  Tenan  v.  Cain,  188  Pa.  St.  242 
(41  Atl.  Rep.  594)  ;  McCauley  v.  Williams,  122  N.  C.  293  (30 
S.  E.  Rep.  345)  ;  and  a  purchaser  at  a  sale  made  under  an 
execution  on  a  judgment,  the  lien  of  which  had  expired, 
acquires  nothing  thereby.  Beniost  v.  Rothschild,  145  Mo. 
399  (46  S.  W.  Rep.  1081).  A  judgment  creditor  who  levies 
upon  land  of  his  debtor,  upon  which  the  latter  has  executed 
an  unrecorded  mortgage,  and  bids  in  the  property  at  a 
sale  made  in  pursuance  of  such  levy  and  conceals  from  the 
other  bidders  and  junior  lienors  the  fact  that  the  mortgage 
was  fraudulent  as  to  him,  will  be  held  to  take  his  title 
subject  to  such  mortgage.  Belcher  v.  Curtis,  119  Mich. 
I  {yy  N.  W.  Rep.  310;  75  Am.  St.  Rep.  376).  The  protec- 
tion given  to  judgment  creditors,  who,  at  the  times  of  their 
judgments,  had  no  notice  actual  or  constructive  of  prior 
debts,  by  Ala.  Code  1896,  §  1005,  inures  to  the  benefit  of  the 
purchaser  at  an  execution  sale.  Hall  v.  Griffin,  119  Ala. 
214  (24  So.  Rep.  Tj^,  Where  land  is  sold  expressly  sub- 
ject to  a  senior  mortgage  which  is  unforeclosed,  the  title 
of  the  defendant  in  execution  is  completely  devested,  the 
purchaser  taking  subject  to  the  mortgage  lien,  and  the  sub- 
sequent satisfaction  of  such  lien  inures  to  the  benefit  of  the 
purchaser  and  does  not  revest  title  in  the  defendant  in  exe- 
cution, Glover  v.  Patton,  104  Ga.  17  (30  S.  E.  Rep.  414)  ;  and 
one  who  buys  land  at  an  execution  sale,  where  an  ap- 
parently valid  mortgage  has  been  deducted  as  a  prior  in- 
cumbrance for  the  purpose  of  appraisal,  is  thereby  estopped 
from  denying  the  validity  of  such'  mortgage,  Arlington  Mill 
&  Elev.  Co.  V.  Yates,  57  Neb.  286  {77  N.  W.  Rep.  677). 
Ala.  Code  1896,  §§  3506,  3507,  construed  and  applied — pur- 
chaser's right  to  possession  within  10  days  after  demand. 
Farley  v.  Nagle,  119  Ala.  622  (24  So.  Rep.  567).  Ga.  Code, 
§§  5468,  5469,  construed  and  applied — ^purchaser's  right 
to  possession  and  enforcement  thereof.  Suttles  v.  Sewell, 
105  Ga.  129  (31  S.  E.  Rep.  41). 

Sec.  296.  Validity  of  sales — Setting  aside.  A  mere 
stranger  to  the  title  to  land  sold  on  execution  who  is  not 
in  possession  thereof  has  no  right  to  attack  the  sale  because 
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of  excessiveness  in  the  levy.  Morris  v.  Rogers,  104  Ga.  705 
(30  S.  E.  Rep.  937).  Under  Ga.  Code,  §  4384,  a  sheriff 
cannot  purchase  at  his  own  sale  either  for  himself  or  as 
agent  of  another,  and  his  deed  executed  in  pursuance  of 
such  purchase  is  a  nullity.  Coleman  v.  Malcolm,  loi  Ga.  303 
(28  S.  E.  Rep.  861).  In  Missouri  a  sheriff's  deed  cannot  be 
set  aside  on  the  ground  that  property  might  have  been 
exempted  if  it  had  been  claimed,  but  was  not ;  nor  because 
the  officer  failed  to  notify  defendant  of  his  exemptions. 
Chance  v.  Norris,  143  Mo,  235  (44  S.  W.  Rep.  11 16).  A 
sheriff's  deed  made  in  pursuance  of  an  execution  sale  will 
not  be  cancelled  merely  because  the  purchaser  was  one  of 
the  appraisers  of  the  land  for  the  purpose  of  sale,  neither 
actual  fraud  being  charged  nor  offer  made  to  reimburse 
such  purchaser.  Best  v.  Zutavern,  53  Neb.  604  (74  N.  W. 
Rep.  64).  A  sale  under  a  judgment  lien  made  to  a  holder 
thereof  which  is  void  on  account  of  the  failure  to  appraise 
the  property  does  not  extinguish  the  lien  of  the  judgment 
so  as  to  prevent  another  sale  thereunder.  Touhey  v. 
Touhey,  151  Ind.  460  (51  N.  E.  Rep.  919;  68  Am.  St.  Rep. 
233).  The  right  to  object  to  a  resale  on  account  of  its 
being  made  under  an  ordinary  execution  to  satisfy  a  de- 
ficiency after  redemption  by  a  mortgagor,  instead  of  under  • 
an  alias  decretal  order  authorized  by  Ind.  Rev.  Stat.  1894, 
§  782,  is  waived  unless  made  before  the  sale.  Mitchell  v. 
Ringle,  151  Ind.  16  (50  N.  E.  Rep.  30;  68  Am.  St.  Rep. 
212).  Where  a  judgment  creditor  purchases  at  his  execu- 
tion sale  for  less  than  $200,  property  of  his  debtor  worth 
nearly  $2,000,  which  sale  was  procured  by  his  taking  ad- 
vantage of  the  ignorance  and  stupidity  of  his  debtor  and 
fraudulently  concealing  the  making  of  the  sale  from  him, 
it  will  be  set  aside.  Flaherty  v.  Cramer,  N.  J.  Eq. 
(41  Atl.  Rep.  482).  Where,  on  appeal  from  the  judgment 
of  a  justice  of  the  peace,  such  judgment  is  materially  re- 
duced and  the  defendant  satisfies  the  same,  the  appellate 
court  may  set  aside  a  sale  made  pending  the  appeal  at  which 
the  plaintiff  purchased  the  property.  Gobbi  v.  Refrano, 
33  Or.  26  (52  Pac.  Rep.  761). 

Sec.  297,    Attachment  sales — Miscellaneous  notes.    A 
sale  of  real  estate  under  attachment  proceedings  to  which 
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prior  lienors  are  not  parties  should  not  be  confirmed,  proper 
objection  being  made.  Schleutker  v.  Glade,  Ky. 
(45  S.  W.  Rep.  521 ;  20  Ky.  Law  Rep.  205).  Under  a  sale 
of  real  property  of  a  nonresident  defendant  appropriated 
by  attachment  proceedings,  a  purchaser  acquires  a  title 
which  cannot  be  collaterally  questioned  in  another  action, 
even  though  the  publication  of  notice  preceding  the  judg- 
ment in  the  attachment  proceedings  might  have  been  held 
defective  if  it  had  been  properly  assailed.  Brown  v.  Bose, 
55  Neb.  200  (75  N.  W.  Rep.  536;  70  Am.  St.  Rep.  379). 
Ind.  Rev.  Stat.  1894,  §  931,  applied — ^power  of  court  to  sell 
real  estate  under  order  of  attachment.  Runner  v.  Scott, 
150  Ind.  441  (50  N.  E.  Rep.  479).  A  valid  execution  sale 
may  be  had  for  a  balance  for  costs  remaining  due  on  an 
execution.  Tyler  v.  Williams,  53  S.  C.  367  (31  S.  E.  Rep. 
298).  In  Georgia,  as  against  a  bona  fide  purchaser  for 
value,  the  holder  of  a  judgment  must  commence  its  enforce- 
ment according  to  law  within  four  years  after  such  pur- 
chaser takes  possession.  Rosser  v.  Georgia  Pac.  Ry.  Co., 
102  Ga.  164  (29  S.  E.  Rep.  171). 


Executors  and  Administrators. 


EPITOME  OF  CASES. 

Sec.  298.  Contracts  and  conveyances  by  executors  and 
administrators.  An  executor  or  administrator  has  no  power 
to  bargain  with  an  attorney  to  give  him  a  legal  interest  or 
lien  on  lands  belonging  to  the  estate  as  compensation  for 
his  services,  so  as  to  bind  the  estate.  Bryan  v.  Craig,  64 
Ark.  438  (44  S.  W.  Rep.  348).  Citing,  Pike  v.  Thomas,  62 
Ark.  223  (35  S.  W.  Rep.  212)  ;  Tucker  v.  Grace,  61  Ark. 
410  (33  S.  W.  Rep.  530)  ;  Teal  v.  Terrell,  48  Tex.  491 ;  Austin 
V.  Munro,  47  N.  Y.  360;  Piatt  v.  Piatt,  105  N.  Y.  488  (12  N. 
E.  Rep.  22) ;  Schouler,  Ex'rs,  §§  256,  257,  and  note.  An 
executor  who  as  such  joins  in  the  execution  of  a  mortgage 
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upon  his  decedent's  real  estate  which  he  has  not  been  au- 
thorized by  the  proper  court  to  make,  binds  himself  in- 
dividually so  far  as  he  has  any  interest  in  the  property. 
Shrigley  v.  Black,  59  Kan.  487  ^53  Pac.  Rep.  477). 

Sec  299.  Sale  and  conveyance  under  a  power  of  sale 
in  a  wilL  An  executor  in  a  will  devising  one-third  of  the 
property  to  testator's  wife  and  the  remainder  to  trustees 
for  his  daughters,  takes  a  naked  power  to  sell  so  much  of 
the  property  as  is  necessary  to  settle  the  estate.  Labrot's 
Adm'r  v.  Seiler,        Ky.  (45  S.  W.  Rep.  102;  20  Ky. 

Law  Rep.  57).  A  will  devising  real  estate  in  trust  to  the 
testator's  executors,  to  pay  the  income  annually  to  his 
daughters  during  their  lives,  and  on  their  death,  "the  said 
trust  funds,  property  and  estate  is  to  be  paid  over  by 
said  trustees  to  the  children  of  my  said  daughters  in  equal 
shares  and  proportions,  and  so  to  their  respective  heirs," 
does  not  confer  on  the  executors  a  power  to  sell.  Potter 
V.  Ranlett,  116  Mich.  454  (74  N.  W.  Rep.  661).  Where  a 
testator's  will,  devising  all  his  property  to  his  wife  "for  her 
during  her  natural  life,"  the  undisposedof  remainder  to  be 
applied  to  the  payment  of  legacies  and  to  pass  to  his  chil- 
dren, appointed  her  **to  be  executrix  of  this  my  last  will 
and  testament  and  hereby  authorize  and  empower  her  to 
sell  and  convey  any  and  all  of  my  real  estate  and  personal 
property  of  which  I  may  die  seized,  using  her  own  discre- 
tion therein,"  it  is  held  that  such  widow  had  only  power 
to  sell  as  an  executrix  which  could  only  be  exercised  as 
required  by  an  administration  of  the  estate ;  and  a  convey- 
ance of  the  real  estate  by  her  for  a  nominal  pecuniary  con- 
sideration "and  the  further  consideration  of  services  ren- 
dered and  to  be  rendered,"  is  void.  Clark  v.  Clark,  172  111. 
355  (50  N.  E.  Rep.  loi).  When,  by  a  will,  a  power  of  sale 
is  given  to  executors,  to  be  exercised  with  the  consent  of 
the  widow,  signified  by  her  joining  in  and  becoming  a  party 
to  the  deed,  the  exercise  of  the  power  is  dependent  upon 
the  joining  by  the  widow  in  a  deed  as  prescribed  by  the 
testator,  and,  on  her  death  without  having  consented  in  the 
mode  prescribed,  the  power  is  gone.  Piersol  v.  Roop,  56 
N.  J.  Eq.  739  (40  Atl.  Rep.  124).  An  executor  cannot 
delegate  a  discretionary  power  to  sell  land  conferred  upon 
him  by  the  will,  but  he  may,  by  performance  of  some  of 
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the  discretionary  acts  himself  and  by  ratification,  make  a 
valid  sale  by  one  to  whom  he  has  executed  a  power  ol 
attorney  authorizing  him  as  his  attorney  in  fact  to  sell 
and  execute  conveyances.  Terrell  v.  McCown,  91  Tex.  231 
(43  S.  W.  Rep.  2).  Ga.  Civ.  Code,  §  4630,  does  not  apply 
to  a  sale  by  an  executor  under  the  authority  of  a  power 
conferred  by  a  will.  Harwell  v.  Foster,  102  Ga.  38  (28  S. 
E.  Rep.  967). 

Sec.  300.  Rights  and  liabilities  as  to  possession,  rents 
and  damages.  Where  a  decedent's  real  estate  is  not  needed 
for  the  payment  of  debts  or  legacies,  his  executor  or  ad- 
ministrator is  not  entitled  to  possession  of  it.  Volk  v. 
Stowell,  98  Wis.  385  (74  N.  W.  Rep.  118).  In  California 
it  is  held  that  one  claiming  land  as  an  heir  at  law  or 
devisee  cannot  maintain  ejectment  against  his  decedent's 
executor.  Plass  v.  Plass,  121  Cal.  131  (53  Pac.  Rep.  448). 
Under  Neb.  Comp.  Stat.,  ch.  23,  §  202,  providing  that  the 
administrator  of  an  estate  has  the  right  to  possession  of 
the  real  estate  of  which  the  decedent  died  seized,  and  may 
collect  the  rents,  issues  and  profits  thereof  until  the  final 
settlement  of  the  estate,  or  until  delivery  to  the  heir  or 
devisee  by  order  of  the  probate  court,  it  is  held  that  an 
heir  may  bring  and  maintain  an  action  of  ejectment  relative 
to  lands  of  which  his  ancestor  died  seized,  against  any  and 
all  persons  except  the  administrator  of  the  estate,  and  such 
as  have  a  right  or  rights  thereto  derived  from  the  admin- 
istrator ;  and  this  the  heir  may  do  during  the  pendency  of 
the  administration  proceedings,  and  prior  to  final  settle- 
ment or  any  decree  of  distribution.  Lewon  v.  Heath,  53 
Neb.  707  (74  N.  W.  Rep.  274).  Applying  How.  Ann.  Mich. 
Stat.,  §  5875,  giving  an  executor  possession  of  the  real 
estate  until  the  estate  is  settled,  or  until  delivered  over  by 
the  order  of  the  probate  court  to  the  heirs,  it  is  his  duty 
to  pay  the  taxes  and  to  prevent  the  property  from  being 
sold  for  taxes.  Long  v.  Landman,  118  Mich.  174  (76  N. 
W.  Rep.  374).  The  right  to  recover  damages  for  the  ap- 
propriation of  land  by  a  railroad  company  for  its  right  of 
way  is  a  chose  in  action,  which  can  only  be  enforced  by 
the  owner  of  the  lands,  and  passes  on  his  death  to  his 
personal  representatives  and  not  to  his  heirs.  Indianap- 
olis &  V.  R.  Co.  V.  Price,  153  Ind.  31  (53  N.  E.  Rep.  1018). 
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Sec  301.    Suits  by  executors  and  administrators.    An 

administrator  may  sue  to  set  aside  a  deed  executed  by  his 
decedent  in  fraud  of  his  creditors,  where  the  property  is 
needed  to  pay  debts.  Matthews  v.  Hutchings,  68  N.  H. 
412  (40  Atl.  Rep.  1063)  ;  Webb  v.  Atkinson,  122  N.  C.  683 
(29  S.  E.  Rep.  949) .  How.  Ann.  Mich.  Stat.,  §  5884,  making 
it  the  duty  of  administrators  when  there  is  a  deficiency  of 
assets  in  an  estate  to  take  steps  to  secure  so  much  as  shall 
be  necessary  to  pay  the  debts  of  the  estate,  from  any  prop- 
erty which  the  deceased  shall  have  conveyed  in  fraud  of 
creditors,  is  declarative  of  the  common  law  and  should 
be  liberally  construed.  This  statute  authorizes  the  ad- 
ministrator, when  necessary,  to  recover  property  paid  for 
by  the  decedent  and  conveyed  to  his  wife  in  fraud  of  his 
creditors.  Beith  v.  Porter,  119  Mich.  365  (78  N.  W.  Rep. 
336).  Ap  administrator  cannot  set  aside  a  conveyance  as 
fraudulent  when  none  of  the  debts  existing  against  the  es- 
tate were  in  existence  or  in  contemplation  at  the  time  of  its 
execution.  Wis.  Rev.  Stat.,  §  3832,  construed  and  applied. 
O'Malley  v.  O'Malley,  102  Wis.  639  (78  N.  W.  Rep.  753). 
Ind.  Rev.  Stat.,  §§  2486-2488,  construed  and  applied — power 
of  administrator  to  set  aside  fraudulent  conveyance  of  his 
decedent.  Jarrell  v.  Brubaker,  150  Ind.  260  (49  N.  E.  Rep. 
1050).  Under  Mo.  Rev.  Stat.  1889,  Art.  7,  §  129,  an  admin- 
istrator cannot  maintain  ejectment  for  the  possession  of 
land  or  a  suit  to  remove  a  cloud  from  the  title  thereto  in 
the  absence  of  an  order  from  the  probate  court  authorizing 
him  to  do  so.  Hall  v.  Farmers*  &  Merchants'  Bank,  145 
Mo.  418  (46  S.  W.  Rep.  1000).  Neb.  Comp.  Stat.,  ch.  23,  § 
202,  giving  an  administrator  or  executor  of  a  decedent  the 
right  to  possession  of  his  real  estate  until  the  estate  is 
settled,  does  not  invest  him  with  any  estate  or  interest  in 
such  realty,  and  he  cannot  maintain  an  action  for  partition. 
Phillips  V.  Dorris,  56  Neb.  293  (76  N.  W.  Rep.  555). 

Sec.  302.  Sales  to  pay  debts.  The  rule  of  caveat 
emptor  applies  to  sales  by  administrators  to  pay  debts. 
Shup  V.  Calvert,  174  111.  500  (51  N.  E.  Rep.  828).  The 
estate  of  a  grantor  who  held  a  vendor's  lien  on  land  has 
no  right  in  the  land  itself  which  can  be  subjected  to  a  sale 
to  pay  debts.  O'Connor  v.  Vineyard,  91  Tex.  488  (44  S. 
W.  Rep.  485).     In  Illinois  it  is  held  that  lands  owned  by 
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a  decedent  as  a  homestead  cannot  be  sold  to  pay  his  debts 
subject  to  the  homestead  rights  of  his  surviving  wife  and 
minor  children.  Mueller  v.  Conrad,  178  III.  276  (52  N.  E. 
Rep.  103 1).  A  defendant  in  proceedings  to  sell  land  alleged 
to  belong  to  a  decedent  to  pay  his  debts,  who  sets  up  a 
claim  of  ownership  to  the  land,  does  not  thereby  lose  his 
right  to  share  in  the  proceeds  thereof  as  to  any  valid  debt 
owing  to  him  by  the  estate,  upon  his  title  being  declared 
void  and  a  sale  of  the  land  ordered.  Davis  v.  Bowman, 
Tenn.  (46  S.  W.  Rep.  1039}.     ^d-  Code,  Art.  16, 

§  188 — sale  of  deceased  person's  real  estate  to  pay  debts — 
repealed  and  re-enacted  with  amendments,  Laws  1900,  ch. 
390,  p.  671.  Mich.  Comp.  Laws  1897,  §  9133 — sale  of  lands 
for  payment  of  debts    by  executors,  administrators    and 

guardians — amended,  Laws  1899,  No.  235,  p.  367. 

« 

Sec.  303.  Sales  to  pay  debts — Parties,  pleading  and 
practice.  An  administratrix's  sale  of  her  decedent's  land 
to  pay  debts  is  void  as  to  an  heir  of  the  decedent  who  is 
not  made  a  party  to  the  proceedings  to  sell,  although  the 
proceeds  were  applied  to  the  payment  of  the  decedent's 
debts.  Burr  v.  Bloemer,  174  111.  638  (51  N.  E.  Rep.  821). 
Applying  Ind.  Rev.  Stat.  1894,  §  2491,  it  is  held  that  the 
widow  and  heirs  of  a  decedent  are  necessary  parties,  and 
where  the  widow  of  a  deceased  heir  is  made  a  party  as  such 
it  is  not  necessary  that  she  should  also  be  made  a  party  as 
administratrix  of  her  husband's  estate.  Wood  v.  Wood, 
150  Ind.  600  (50  N.  E.  Rep.  573).  In  a  proceeding  by  an 
administrator  to  sell  the  property  of  his  decedent  to  pay 
debts  the  court  may  consider  a  cross  complaint  showing 
reason  why  one's  interest  should  be  sold  first,  and  may 
make  its  order  accordingly.  Galvin  v.  Britton,  151  Ind.  I 
(49  N.  E.  Rep.  1064).  Where  a  testator  has  devised  part 
only  of  his  estate,  creating  a  life  estate  with  remainder  over, 
in  a  sale  to  pay  debts,  his  undevised  realty  should  be  first 
sold,  then  the  devised  property  subject  to  the  life  estate 
and  last  the  life  estate.  Camp  Mfg.  Co.  v.  Liverman,  123 
N.  ^^7  (31  S.  E.  Rep.  346).  Ala.  Code  1896,  §§  171,  175, 
construed  and  applied — sale  by  executor  or  administrator — 
security  required  for  purchase  money — procedure  where 
sureties  of  purchaser's  notes  are  insufficient.  Howison  v. 
Oakley,  118  Ala.  215  (23  So.  Rep.  810).    Under  Ida.  Rev. 
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Stat.,  §  4831,  subd.  5,  an  appeal  may  be  taken  from  an  order 
denying  the  issuance  of  an  order  to  show  cause  why  the 
real  estate  of  a  decedent  should  not  be  sold  to  pay  debts. 
State  V.  Whelan,        Ida.  (53  Pac.  Rep.  2).     Ida.  Rev. 

Stat.,  §  5491,  construed  and  applied — sale  by  administrator 
— report  under  oath — confirmation  and  execution  of  con- 
veyance. People  V.  Cunningham,  Ida.  (53  Pac. 
Rep.  451).  Mo.  Rev.  Stat.  1865,  p.  498,  §  25,  construed  and 
applied — notice  of  proceedings  to  sell  land  to  pay  debts. 
Young  V.  Downey,  145  Mo.  250  (46  S.  W.  Rep.  1086;  68 
Am.  St.  Rep.  568).  Shannon's  Tenn.  Code,  §§  4102-4108, 
construed  and  applied — administration  of  insolvent  estates 
— sale  of  real  estate — solicitors'  fees.  Bank  of  Blount  Co. 
V.  Smith,        Tenn.          (48  S.  W.  Rep.  296). 

Sec.  304.  Validity  of  sales — Setting  aside.  Where  a 
probate  court  has  no  power  to  determine  a  question  of  title, 
an  order  by  it  to  sell  the  lands  of  a  third  person  to  pay  the 
debts  of  a  decedent  is  void,  though  the  real  owners  of  the 
property  were  parties  to  the  proceedings.  Gjerstadengen 
V.  Van  Duzen,  7  N.  D.  612  (76  N.  W.  Rep.  233 ;  66  Am.  St. 
Rep.  679).  A  sale  procured  by  fraudulent  connivance  with 
the  widow  of  a  decedent  occupying  his  lands  by  right  of 
quarantine  and  the  administrator  of  his  estate  whose  ap- 
pointment was  procured  by  false  representation,  upon  the 
application  of  such  administrator  which  falsely  represented 
the  facts  to  the  court,  at  which  sale  the  widow  purchases 
the  property,  is  void  as  between  the  heirs  at  law  of  the 
decedent  and  the  widow;  but  if  the  court  making  the  sale 
acquired  jurisdiction  a  subsequent  mortgagee  of  the  widow 
without  actual  notice  of  the  fraud,  is  not  chargeable  with 
notice  of  the  fraud  as  indicated  upon  the  face  of  the  applica- 
tion for  the  sale.  But  the  decedent's  heirs  are  entited  to 
a  remedy  over  against  the  administrator  and  widow,  sev- 
erally, for  the  amount  which  they  lost  by  reason  of  the 
fraudulent  proceedings.  LawsQp  v.  Acton,  57  N.  J.  Eq. 
107  (40  Atl.  Rep.  584).  Where  a  sale  is  made  upon  an 
irregular  and  defective  order  for  a  grossly  inadequate  price 
it  should  be  set  aside.     Underwood's  Adm'r  v.  Cartwright, 

Ky.  (47  S.  W.  Rep.  580;  20  Ky.  Law  Rep.  809). 

The  action  of  the  heirs  to  set  aside  a  sale  by  an  executor, 
if  the  grounds  exist,  is  not  suspended  because  of  the  will 
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of  the  deceased  which  the  heirs  attack  as  void.  Succession 
of  McDermott,  51  La.  Ann.  173  (24  So.  Rep.  787).  Heirs 
of  a  deceased  testator  are  estopped  to  recover  lands  sold 
and  conveyed  by  his  executor  where  it  appears  that  the 
sale  was  fairly  made  for  a  fair  value  and  they  were  fully 
informed  of  the  acts  of  the  executor  and  knowingly  re- 
ceived and  retained  the  proceeds  of  the  sale.  Crane  v. 
Lowe,  59  Kan.  606  (54  Pac.  Rep.  666).  Cal.  Code  Civ. 
Proc,  §§  1573,  1574,  construed  and  applied — limitation  on 
action  to  recover  real  estate  sold  by  administrator.  Dennis 
V.  Bint,  122  Cal.  39  (54  Pac.  Rep.  378;  68  Am.  St.  Rep.  17). 

Sec.  305.    Collateral  attack  upon  sales  and  conveyances. 

Where  a  court  has  jurisdiction  to  order  an  administrator's 
sale,  its  decree  cannot  be  collaterally  attacked  on  account 
of  irregularities  in  the  subsequent  proceedings.  Freidman  v. 
Shamblin,  117  Ala.  454  (23  So.  Rep.  821).  Where  the 
orders  of  a  probate  court  directing  and  approving  a  sale  of 
a  decedent's  land  and  a  deed-  from  the  clerk  of  the  court 
to  the  purchaser  are  exhibited,  the  presumption  will  be  in- 
dulged therefrom,  until  the  contrary  is  shown,  that  all  ante- 
cedent steps  requisite  for  a  sale  were  taken.  Young  v. 
Downey,  145  Mo.  250  (46  S.  W.  Rep.  1086;  68  Am.  St. 
Rep.  568).  Substantially  the  same  is  held  in  Michigan, 
Wheelock  v.  Lake,  117  Mich  11  (75  N.  W.  Rep.  140),  con- 
struing and  applying  How.  Ann.  Mich.  Stat.,  §  4045.  Pro- 
ceedings in  the  proper  court  by  an  administrator  to  sell  the 
land  of  his  decedent,  for  the  payment  of  debts  and  claims 
existing  against  the  estate,  stands  upon  the  same  ground 
as  does  an  ordinary  judicial  proceeding  in  a  court  of  superior 
jurisdiction,  and,  when  the  court  is  invested  with  jurisdic- 
tion over  the  subject-matter  and  the  parties  to  such  an 
action,  its  order  or  judgment  therein  will  be  protected 
against  a  collateral  attack,  however  erroneous  such  judg- 
ment or  order  may  be,  and  such  order  or  judgment  must 
stand  and  prevail  against  the  parties  thereto,  until  set  aside 
in  a  direct  proceeding  instituted  for  that  purpose.  Denton 
V.  Arnold,  151  Ind.  188  (51  N.  E.  Rep.  240)  ;  Thomas  v. 
Thompson,  149  Ind.  391  (49  N.  E.  Rep.  268).  A  mortgage 
made  by  an  executor  of  his  decedent's  property  pursuant  to 
a  license  obtained  from  the  proper  probate  court,  under 
How.  Ann.  Mich.  Stat.,  §  6105,  cannot  be  collaterally  at- 
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tacked,  where  the  allegations  of  the  petition  by  the  executor 
for  the  license  to  make  the  mortgage  were  sufficient  to 
authorize  such  license.  Long  v.  Landman,  Ii8  Mich.  174 
(76  N.  W.  Rep.  374).  Substantially  the  same  is  held  in  Cali- 
fornia, applying  Code  Civ.  Proc,  §  1578.  Stow  v.  Schief- 
ferly,  120  Cal.  609  (52  Pac.  Rep.  1000). 

Sec.  306.  Purchase  by  executor  or  administrator  at 
his  own  sale.  Under  Wis.  Rev.  Stat.,  §  3914,  where  an 
executor,  administrator  or  guardian  is  directly  or  indirectly 
interested  in  the  purchase  of  any  real  estate  sold  by  him 
in  his  official  capacity,  the  sale  is  voidable;  but  where  an 
administrator's  sale  is  voidable  on  account  of  his  interest 
in  the  purchase,  one  entitled  to  avoid  the  sale  for  this  rea- 
son cannot  maintain  ejectment  against  the  purchaser  until 
the  sale  is  set  aside  in  some  proper  action,  Gibson  v.  Gib- 
son, 102  Wis.  501  (78  N.  W.  Rep.  917).  Judgment  creditors 
of  a  decedent  may  sue  to  set  aside  a  sale  made  by  an  ex- 
ecutrix through  a  third  person  to  herself  or  to  impress  a 
trust  on  the  proceeds  of  the  property  arising  from  a  subse- 
quent sale  of  it  to  her.  Elting  v.  First  Nat.  Bank,  173  111. 
368  (50  N.  E.  Rep.  1095).  The  right  of  heirs  to  attack  an 
administrator's  sale  at  which  he  purchases,  reported  and 
confirmed  without  notice  to  them,  may  be  lost  by  their  ac- 
ceptance and  retention  of  the  purchase  money.  Smith  v. 
Lusk,  119  Ala.  394  (24  So.  Rep.  256).  How.  Ann.  Mich. 
Stat.,  §  6042,  construed  and  applied — validity  of  purchase 
by  executor  or  administrator  at  his  own  sale.  Litchfield 
v.  Tunnicliff,  118  Mich.  383  (76  N.  W.  Rep.  760). 
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Sec.  307.  Lawful  fence — Right  to  erect  fences — Ma- 
licious erection — Liability  of  owner  for  injury  by  barbed 
wire  fence.  For  Tennessee  statute  defining  what  shall  con- 
stitute a  lawful  fence,  when  constructed  of  wire,  see  Laws 
1899,  ch.  332,  p.  772 ;  when  constructed  of  paling  and  wire, 
see  Laws  1899,  ch.  374,  p.  878.  A  landowner,  regardless  of 
his  motives,  may  maintain  a  high  board  fence  on  his  own 
land  although  the  effect  of  it  is  to  shut  off  light  and  air 
from  his  neighbor's  windows.  Bordeaux  v.  Greene,  22 
Mont.  254  (56  Pac.  Rep.  218;  74  Am.  St.  Rep.  600).  Con- 
struing Me.  Laws  1893,  ch.  188,,  providing  that,  "any  fence 
or  other  structure  in  the  nature  of  a  fence,  unnecessarily 
exceeding  eight  feet  in  height,  maliciously  kept  and  main- 
tained for  the  purpose  of  annoying  the  owners  or  occupants 
of  adjoining  property,  shall  be  deemed  a  private  nuisance,*^ 
it  is  held  that  in  order  to  maintain  an  action  under  the 
statute  the  plaintiff  must  show  that  the  fence  is  "maliciously 
kept  and  maintained."  If  the  height  above  eight  feet  is 
shown  to  be  necessary,  there  can  be  no  liability,  no  matter 
what  might  be  the  motive  of  the  owner  in  erecting  the 
fence.  Lord  v.  Langdon,  91  Me.  221  (39  Atl.  Rep.  552). 
Citing,  Rideout  v.  Knox,  148  Mass.  368  (19  N.  E.  Rep. 
390;  12  Am.  St.  Rep.  560;  2  L.  R.  A.  81).  The  owner  of 
a  lot  at  the  corner  of  two  streets  which  run  at  right  angles 
to  each  other,  who  maintains  a  barbed-wire  fence  run  diagon- 
ally from  the  corner  of  his  house  to  the  corner  of  the  streets, 
does  not  violate  a  statute  (Mass.  Stat.  1884,  ch.  272,  §  i), 
prohibiting  the  maintenance  of  a  barbed-wire  fence  "along" 
the  sidewalk  upon  a  public  street;  nor  is  he  liable  for  in- 
juries resulting  to  a  trespasser  on  account  of  his  coming 
in  contact  with  such  fence.     Quigley  v.  Clough,  173  Mass. 
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429  (53  N.  E.  Rep.  884 ;  73  Am.  St.  Rep.  303 ;  45  L.  R.  A. 
500).  The  court  say:  '* Barbed  wire  is  well  known,  and 
has  been  widely  used  for  fencing,  as  more  efficient  than 
common  wire.  Not  only  does  experience  not  warrant  say- 
ing that  the  use  of  it  upon  a  man's  own  land  upon  which 
he  has  a  right  to  expect  people  not  to  trespass,  shows  an 
expectation  that  they  will  come  there,  and  an  intent  to 
hurt  them  when  they  do,  but  every  one  knows  the  contrary, 
— that  barbed  wire  has  been  used  by  hundreds  of  people 
who  had  no  malicious  intent.  It  is  or  has  been  a  common 
article  of  commerce,  and  the  use  of  it  simply  shows  an 
intent  to  make  it  more  difficult  to  pass  the  line  of  the  fence." 
South  Carolina  has  enacted  a  statute  regulating  the  con- 
struction of  barbed  wire  fences  along  public  highways. 
Laws   1900,  No.  260,  p.  455. 

Sec  308.  Partition  fences — Hedge  fences.  Where  a 
statute  (N.  C.  Laws  1885,  ch.  219)  authorizes  landowners 
to  dispense  with  their  outside  fences,  they  properly  may 
remove  partition  fences.  State  v.  Edmonds,  121  N.  C.  679 
(28  S.  E.  Rep.  545).  For  particular  acts  held  to  be  a  viola- 
tion of  an  injunction  against  the  erection  of  a  high  board 
partition  fence,  see  Lake  v.  Wolfe,  108  la.  184  (78  N.  W. 
Rep.  811).  la.  Code  1873,  §§  1490-1492,  construed  and  ap- 
plied— ^jurisdiction  of  fence  viewers.  Boyd  v.  Shoop,  107 
la.  10  {77  N.  W.  Rep.  482).  Ky.  Stat.,  §§  1783-1787,  con- 
strued and  applied — partition  fences — rights  of  adjoining 
owners  as  to  removal.  Clemmons  v.  Grow,  Ky. 
(43  S.  W.  Rep.  728;  19  Ky.  Law  Rep.  1544).  New  Jersey 
has  a  new  statute  concerning  the  care  and  maintenance  of 
partition  fences.     Laws  1900,  ch.  26,  p.  43. 

Where  the  statute  gives  one  the  right  to  maintain  a 
hedge  fence  as  a  partition  fence  but  makes  no  provision  as 
to  its  height  or  the  trimming  thereof,  one  who  plants  a 
hedge  fence  on  his  part  of  the  dividing  line  between  him  and 
an  adjoining  owner  is  not  liable  to  the  latter  for  allowing 
the  hedge  to  grow  so  that  his  land  is  shaded  and  encroached 
on  thereby,  nor  is  his  neglect  to  trim  such  fence  a  failure 
to  "repair  or  rebuild"  a  partition  fence  so  as  to  give  the 
fence  viewers  jurisdiction  under  la.  Code  1873,  §  1490. 
Kinney  v.  Kinney,  104  la.  703  (74  N.  W.  Rep.  688;  40  L. 
R.  A.  626).     The  court  say :     "This  same  Code  (Code  1873) 
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also  recognizes  a  hedge  fence  as  lawful,  and  provides  for 
its  cultivation,  by  allowing  the  owner  to  enter  upon  his 
neighbor's  land  for  this  purpose.  There  is  no  statute,  prior  . 
to  the  enactment  of  the  present  Code,  regulating  the  height 
of  such  a  fence,  nor  any  provision  requiring  the  owner  or 
any  other  person  to  trim  the  same.  Appellant  contends 
that  the  owner  of  the  hedge  has  no  right  to  use  more  of 
his  neighbor's  land  than  is  essential  for  the  purpose  of 
making  a  lawful  fence,  or  its  equivalent,  and  that  when  he 
does  this  he  is  liable  to  respond  in  damages.  The  right 
to  plant  the  hedge  upon  the  line  is  unquestioned,  and  de- 
fendant is  not  at  fault,  unless  it  be  in  failing  to  trim  and 
cut  down  the  hedge  to  such  a  height  that  it  will  answer  the 
purpose  of  a  lawful  fence.  As  the  statute  authorizes  the 
growth  of  such  a  fence  upon  the  division  line,  and  as  there 
is  no  express  requirement  upon  the  owner  to  trim  it,  such 
duty  arises,  if  at  all,  by  virtue  of  some  implied  obligation. 
The  rights  and  duties  of  adjacent  owners  of  land  with  re- 
spect to  partition  fences  is  purely  statutory,  and  as  the 
statute  expressly  provides  for  and  recognizes  hedge  fences, 
and  does  not  undertake  to  specify  their  height,  or  as  to 
how  they  shall  be  trimmed,  it  follows,  we  think,  that  neither 
party  can  hold  the  other  responsible  for  damages  incident 
to  the  natural  growth  of  the  hedge.  See  Musch  v.  Burk- 
hart,  83  la.  301  (48  N.  W.  Rep.  1025 ;  32  Am.  St.  Rep.  305 ; 
12  L.  R.  A.  484).  It  is  a  clear  case  of  damnum  absque 
injuria." 

Sec.  309.    Fencing  railroads — Statutes  construed.    The 

duty  of  a  railroad  to  fence  its  track  exists  only  as  a  result 
of  legislative  enactment.  Sinard  v.  Southern  Ry.  Co..  loi 
Tenn.  473  (48  S.  W.  Rep.  227).  Citing,  3  Elliott,  R.  R.,  §§ 
1 180,  1 181;  Campbell  v.  Railroad  Co.,  50  Conn.  128;  Clark 
V.  Railway  Co.,  34  W.  Va.  200  (12  S.  E.  .Rep.  505).  Ga. 
Code,  §  2243,  construed  and  applied — duty  of  railroad  com- 
pany to  Jtrect  cattle  guards.  Alabama  G.  S.  R.  Co.  v. 
Fowler,  104  Ga.  148  (30  S.  E.  Rep.  243)  ;  Southern  Ry.  Co. 
V.  Harrell,  104  Ga.  602  (30  S.  E.  Rep.  821).  Ky.  Stat.,  § 
1793,  requiring  persons  and  corporations  operating  rail-  ^ 
roads  to  "erect  and  maintain  cattle  guards  at  all  terminal 
points  of  fences  constructed  along  their  lines,  except  at 
points  where  such  lines  are  not  required  to  be  fenced  on 
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both  sides,  and  at  public  crossings,"  does  not  require  the 
erection  of  cattle  guards  at  the  points  at  which  the  road 
enters  and  leaves  a  farm ;  and  cattle  guards  erected  at  such 
points  may  be  removed  by  the  company.  McKee  v.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.'s  Receiver,  Ky.  (43 
S.  W.  Rep.  241 ;  19  Ky.  Law  Rep.  1270).  As  a  substitute 
for  Ky.  Stat.,  §  1795,  the  following  has  been  enacted: 
*'A11  laws  and  parts  of  laws  governing  the  construction  of 
farm  fences  are  held  hereby  to  apply  to  railroad  fences  in 
all  cases  where,  by  the  provision  of  this  act,  railroad  cor- 
porations are  required  to  fence  their  right  of  way."  Laws 
1900,  ch.  II,  p.  40.  Miss.  Code  1892,  §  3561,  construed  and 
applied — recovery  of  penalty  on  account  of  railroad's  failure 
to  erect  and  maintain  stock  gaps  and  cattle  guards.  Can- 
ton, A.  &  N.  R.  Co.  V.  French,  75  Miss.  939  (23  So.  Rep. 
357).  Under  the  statutes  of  Tennessee  it  is  held  that  a 
railroad  company  is  compelled  to  construct  wing  fences 
in  connection  with  its  cattle  guards  only  until  they  reach 
the  line  where  the  land  is  being  used  and  occupied  by  the 
adjoining  owner  although  its  easement  for  a  right  of  way 
extends  beyond  this  line.  Louisville  &  N.  R.  Co.  v.  Bigbee, 
100  Tenn.  204  (45  S.  W.  Rep.  671). 
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Sec.  310.  What  constitutes  a  fixture — ^Particular  cases. 
Evidence  which  merely  establishes  that  a  building  was 
erected  by  one  party  upon  the  land  of  another,  under  some 
kind  of  an  agreement  by  the  terms  of  which  the  party 
erecting  the  building  had  a  right  to  remove  it,  is  not  suf- 
ficient to  sustain  a  finding  that  the  building  was  real  prop- 
erty. Wheeler  v.  McFeron,  33  Or.  22  (52  Pac.  Rep.  993). 
A  house  erected  through  mistake  by  a  landowner  upon  the 
adjoining  land  of  another  was  held  to  be  a  fixture,  although 
it  was  merely  set  on  blocks.     Dutton  v.  Ensley,  21  Ind.  App. 
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46  (51  N.  E.  Rep.  380;  69  Am.  St.  Rep.  340).  Temporary 
corn  cribs  built  by  an  occupant  of  land  who  had  no  in- 
terest therein,  but  only  a  bare  license  or  permission  to 
occupy  it  for  a  particular  purpose,  will  be  treated  as  per- 
sonal property.  Fischer  v.  Johnson,  106  la.  181  (76  N.  W. 
Rep.  658).  Machiilery  placed  in  a  building,  firmly  at- 
tached to  and  connected  with  it  and  designed  for  the 
operation  of  a  mill  is  real  property  within  the  meaning  of 
the  "valued  insurance  policy"  law  of  Kansas.  Laws  1893, 
ch.'  102.  British- American  Assur.  Co.  v.  Bradford,  60  Kan. 
82  (55  Pac.  Rep.  335).  Stock  mantels  sold  separately,  made 
adaptive  to  any  kind  of  a  house,  and  which  support  them- 
selves without  any  fastenings,  or  may  be  fastened  merely 
by  screws  to  render  them  more  stable,  and  bath  tubs  rest- 
ing upon  legs  and  attachable  to  any  heating  system,  and 
a  hotwater  heater  attached  to  a  building  only  by  its  plumb- 
ing connections,  do  not  constitute  fixtures  as  matter  of  law, 
but  may  be  found  by  the  jury  to  be  removable.  Philadel- 
phia Mortg.  &  T.  Co.  V.  Miller,  20  Wash.  607  (56  Pac.  Rep. 
382;  ^2  Am.  St.  Rep.  138;  44  L.  R.  A.  559).  Where  the 
owner  of  land  upon  which  are  situated  fixtures  has  executed 
a  deed  of  trust  embracing  the  land  to  secure  his  debt  to 
another,  and  subsequently  makes  a  deed  of  trust  on  the 
fixtures  to  the  same  person  to  secure  the  same  debt,  it  does 
not  effect  a  legal  severance  of  them.  Best  v.  Hardy,  123 
N.  C.  226  (31  S.  E.  Rep.  391). 

Sec.  311.  Personal  property  attached  to  real  estate — 
SfFect  of  contract  reserving  title  or  fixing  character  of  prop- 
erty or  chattel  mortgage  to  secure  purchase  price.  In  Ala- 
bama it  is  held  that  a  vendor  of  chattels  intended  for  an- 
nexation to  the  freehold,  retaining  in  himself  the  title, 
and  expressly  stipulating  that  it  is  not  to  pass  except  upon 
the  condition  of  full  payment  of  the  price  by  the  vendee, 
the  chattels  having  been,  as  was  contemplated,  annexed 
to  the  freehold,  the  condition  remaining  unperformed,  can 
assert  and  maintain  his  title  against'  a  subsequent  bona  fide 
mortgagee  of  the  vendee,  upon  a  present  consideration, 
without  notice  of  the  right  and  title  of  the  vendor.  W. 
T.  Adams  Machine  Co.  v.  Interstate  Bldg.  &  L.  Ass'n,  119 
Ala.  97  (24  So.  Rep.  857).  Articles,  such  as  machinery, 
of  an  ambiguous  character  which  may  or  may  not  become 


288  EPITOME  OF  CASES.  g  811, 812 

attached  to  the  freehold,  according  to  circumstances,  will 
retain  their  character  of  personalty  by  virtue  of  a  contract 
between  the  vendor  and  vendee  to  that  effect,  when  the 
rights  of  innocent  purchasers  relying  on  their  apparent 
character  are  not  involved.  Arlington  Mill  &  Elev.  Co. 
V.  Yates,  57  Neb.  286  {jj  N.  W.  Rep.  677).  Approving 
and  following  this  case  the  same  court  holds  that  where 
one  purchases  an  engine  with  a  view  that  it  shall  be  placed 
in  a  flouring  mill  of  which  he  is  the  owner,  to  propel  the 
machinery  therein,  and  he  executes  a  chattel  mortgage  on 
such  engine  to  secure  the  payment  of  a  portion  of  the  pur- 
chase price,  he  thereby  evinces  his  intention  that  the  engine 
shall  retain  its  status  as  personalty,  even  though  physically 
atached  to  the  freehold  by  such  owner,  and  it  will  be  so 
regarded  by  the  courts  whenever  the  rights  of  innocent 
third  persons  will  not  be  prejudiced.  Edwards  &  Brad- 
ford Lum.  Co.  V.  Rank,  57  Neb.  323  (jy  N.  W.  Rep.  765; 
73  Am.  St.  Rep.  514).  Citing,  Ford  v.  Cobb,  20  N.  Y.  344; 
Eaves  v.  Estes,  10  Kan.  314  (15  Am.  Rep.  345) ;  Crip- 
pen  V.  Morrison,  13  Mich.  24;  Buzzell  v.  Cummirigs,  61 
Vt.  213  (18  Atl.  Rep.  93)  ;  Myrick  v.  Bill,  3  Dak.  284  (17 
N.  W.  Rep.  268)  ;  Simons  v.  Pierce,  16  O.  St.  215;  Sword  v. 
Low,  122  111.  487  (13  N.  E.  Rep.  826)  ;  Tibbetts  v.  Moore, 
23  CaK  208 ;  Bank  v.  Elmore,  52  la.  541  (3  N.  W.  Rep.  547)  ; 
Carpenter  v.  Walker,  140  Mass.  416  (5  N.  E.  Rep.  160). 

Sec.  312.    Right  to  fixtures — ^Vendor  and  vendee.    A 

vendee  having  knowledge  of  a  tenant's  rights  to  fixtures, 
before  paying  the  purchase  price,  takes  subject  thereto. 
Jones  V.  Cooley,  106  la.  165  (76  N.  W.  Rep.  652).  A  saw 
mill  erected  by  the  vendee  with  the  intention  that  it  should 
be  permanent,  will  be  treated  as  a  fixture  and  subject  to 
the  vendor's  lien  for  purchase  money.  Markle  v.  Stack- 
house,  65  Ark.  23  (44  S.  W.  Rep.  808).  A  reservation  in 
the  conveyance  of  a  factory  of  a  water-wheel  and  shaft  has 
the  effect  of  giving  them  the  character  of  chattels.  Straw 
V.  Straw,  70  Vt.  240  (39  Atl.  Rep.  1095).  Buildings  erected 
on  land  in  the  possession  of  a  vendee  by  a  third  person 
under  a  contract  with  such  vendee  permitting  the  builder 
to  remove  them,  of  which  the  vendor  had  notice,  may  be 
removed  upon  forfeiture  of  the  contract  being  declared  by 
the  vendor,  it  not  appearing  that  the  land  would  be  injured 
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thereby;  but  the  rule  is  different  as  to  additions  made  to 
buildings  on  the  land  under  a  like  contract  without  the 
knowledge  of  the  vendor,  and  the  removal  of  which  would 
operate  as  a  great  injury  to  the  building.  Brannon  v. 
Vaughn,  66  Ark.  87  (48  S.  W.  Rep.  909). 

Sec.  313.  Right  to  fixtures — Mortgagor  and  mortgagee 
— Lessor  and  lessee.  In  the  case  of  Monticello  Bank  v. 
Sweet,  64  Ark.  502  (43  S.  W.  Rep.  500),  the  supreme  court 
of  Arkansas  say:  "The  rule" generally  obtains  'that  fixtures 
laittached  to  the .  realty  after  the  execution  of  a  mortgage 
of  it  become  a  part  of  the  mortgage  security,  if  they  are 
attached  for  the  permanent  improvement  of  the  estate,  and 
not  for  a  temporary  purpose,  or  if  they  are  such  as  are 
regarded  as  permanent  in  their  nature.'  Bank  v.  Baumeis- 
ter,  87.  Ky.  6  (7  S.  W.  Rep.  170);  Crane  v.  Brigham,  11 
N.  J.  Eq.  29;  Winslow  v.  Insurance  Co.,  4  Mete.  (Mass.) 
306  (38  Am.  Dec.  368) ;  Potter  v.  Cromwell,  40  N.  Y.  287 
(100  Am.  Dec.  485)  ;  Wight  v.  Gray,  73  Me.  297;  Wood  v. 
Whelen,  93  111.  153;  Frankland  v.  Moulton,  5  Wis.  i;  Mc- 
Fadden  v.  Allen,  134  N.  Y.  489  (32  N.  E.  Rep.  21 ;  19  L. 
R.  A.  446)  ;  I  Ping.  Mortg.,  §  403 ;  i  Jones,  Mortg.,  §  433 ; 
Goff  V.  O'Conner,  16  111.  422."  Buildings  erected  on  mort- 
gaged lands  by  a  third  person  under  an  agreement  with 
the  mortgagor  who  was  in  possession,  by  which  the  right 
of  removal  was  reserved,  with  knowledge  of  and  without 
objection  from  the  mortgagee,  may  be  removed  by  the  per- 
son erecting  them  where  such  removal  in  no  way  impairs 
the  mortgagee's  original  security.  Paine  v.  McDowell, 
Vt.  (41  Atl.  Rep.  1042).    A  parol  agreement  outside 

the  lease  that  a  building  to  be  erected  by  the  lessee  should 
be  his  personal  property  and  that  he  should  have  the  right 
to  remove  the  same  may  be  shown.  Ryder  v.  Faxon,  171 
Mass.  206  (50  N.  E.  Rep.  631 ;  68  Am.  St.  Rep.  417).  Where 
a  lease  expressly  provides  that  improvements  made  by  a 
lessee  are  to  be  treated  as  chattels,  and  gives  him  the  right 
to  remove  the  same,  he  does  not  lose  the  right  to  remove 
improvements  made  by  subsequently  taking  a  new  lease 
on  the  premises  in  which  he  agrees  at  the  expiration  thereof 
to  deliver  the  premises  in  as  good  condition  and  order  as 
they  were  at  the  time  of  its  execution.  McCarthy  v.  True- 
macher,  108  la.  284  (78  N.  W.  Rep.  1104). 


FORCIBLE  ENTRY  AND  DETAINER. 


EPITOME  OF  CASES. 

Sec  314.  As  to  what  constitues  forcible  entry  and 
detainer.  A  sdrreptitious  entry  during  the  temporary  ab- 
sence of  the  owner  or  tenant,  against  the  will  of  said  owner 
or  tenant,  and  without  his  permission,  is  equivalent  to  a 
forcible  entry  against  his  will,  in  his  presence.  Tidwell 
V.  Chiricahua  Cattle  Co.,        Ariz.  (53  Pac.  Rep.  192). 

Construing  and  applying  S.  Dak.  Comp.  Laws,  §  6073,  subd. 
I,  providing  that  the  action  is  only  maintainable  "where  a 
party  by  force,  intimidation,  fraud  or  stealth  has  entered 
upon  the  prior  actual  possession  of  the  real  property  of 
another  and  detains"  the  same,  it  is  held  that  it  is  proper 
to  instruct  a  verdict  for  the  defendant,  where  it  appears 
that  at  a  time  when  the  plaintiff  was  not  in  possession, 
the  defendant  went  into  peaceable  possession  under  a  con- 
tract of  purchase  with  the  actual  occupant  and  party  hold- 
ing legal  title.  Torrey  v.  Berke,  ii  S.  Dak.  155  (76  N.  W. 
Rep.  302).  Citing,  Farmer  v.  Hunter,  45  Mich.  337  (7  N. 
W.  Rep.  904) ;  Worthington  v.  Woods,  22  Neb.  230  (34  N. 
W.  Rep.  368)  ;  Brown  v.  Beatty,  76  Ala.  250 ;  Moore  v. 
Agee,  7  Mo.  146;  Keller  v.  Klopfer,  3  Colo.  132;  Owen  v. 
Doty,  2,^  Cal.  502 ;  Dawson  v.  Dawson,  17  Neb.  671  (24  N. 
W.  Rep.  339).  One  who  has  entered  into  possession  of 
partnership  real  estate  under  a  contract  of  rental  with  one 
of  two  partners  cannot  be  dispossessed  by  such  partner 
by  a  writ  of  unlawful  detainer  where,  after  the  termina- 
tion of  such  contract  he  remains  in  possession  of  the  land 
under  a  contract  of  purchase  from  the  other  partner,  al- 
though the  partner  making  the  contract  of  sale  had  no 
written  power  of  attorney  from  his  co-partner  to  sell. 
Williams  v.  Scale,  103  Ga.  801  (30  S.  E.  Rep.  644).  Con- 
struing and  applying  Mansf.  Ark.  Dig.,  §  3348,  providing 
that  when  any  person  lawfully  and  peaceably  in  posses- 
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sion  of  land  "shall  fail  or  refuse  to  pay  rent  therefor  when 
due,  and  after  demand  made  in  writing  for  the  delivery  of 
the  possession  thereof,  *  *  *  such  person  sltall  be 
guilty  of  unlawful  detainer,"  it  is  held  that  the  giving  of 
such  notice  by  a  lessor  does  not  entitle  him  to  the  right  of 
immediate  eviction,  but  the  lessee  is  entitled  to  a  reason- 
able time  to  fulfill  his  contract  or  vacate  before  suit  is 
brought.  Battle  and  Hughes,  JJ.,  dissenting.  Geary  v. 
Parker,  65  Ark.  521  (47  S.  W.  Rep.  238;  53  S.  W.  Rep. 
567).  Under  this  statute  the  action  cannot  be  maintained 
where  the  relation  of  landlord  and  tenant  does  not  exist. 
Sanders  v.  Thornton,        Ind    Ter.  (48    S.    W.    Rep. 

1015). 

Sec.  315.  Who  may  maintain  the  action.  One  hold- 
ing under  a  deed  intended  as  a  mortgage  cannot  maintain 
the  action.  Tilleny  v.  Knoblauch,  73  Minn.  108  (75  N.  W. 
Rep.  1039).  In  order  to  maintain  an  action  of  forcible 
entry  and  detainer  under  Minn.  Gen.  Stat.  1894,  §§  6108, 
6109,  the  plaintiff  must  prove  that  he  or  his  grantor  was 
in  actual  and  peaceable  possession  of  the  premises  in  dis- 
pute ;  mere  constructive  possession  is  insufficient,  although 
an  actual  foothold  is  not  always  absolutiely  required.  O'Neill 
V.  Erickson,  ^2  Minn.  446  (75  N.  W.  Rep.  701).  Under 
Neb.  Code  Civ.  Proc,  §  1020,  the  action  lies  in  favor  of  a 
purchaser  at  a  judicial  sale  to  recover  possession  of  the 
premises  purchased,  when  the  judgment  debtor  was  in  pos- 
,  session  at  the  time  the  judgment  or  decree  was  rendered, 
by  virtue  of  which  the  sale  was  made.  Green  v.  Morse,  57 
Neb.  391  {*jy  N.  W.  Rep.  925;  73  Am.  St.  Rep.  518).  An 
action  of  forcible  entry  and  detainer  will  not  lie  before  a 
justice  of  the  peace  under  Okla.  Code  Civ.  Proc,  §§  167, 
168,  against  a  vendee  in  possession  who  has  made  default 
in  payment  of  the  purchase  price.  Smith  v.  Kirchner,  7 
Okla.   166  (54  Pac.  Rep.  439). 

Sec.  316.    Complaint — Defenses — Evidence — Damages* 

Applying  Mont.  Code  Civ.  Proc,  §  2081,  subd.  i,  making 
one  guilty  of  forcible  entry  and  detainer  who,  by  force  or 
by  menaces  or  threats  of  violence,  unlawfully  holds  or 
keeps  possession  of  any  real  property,  whether  the  same 
was  acquired  peaceably  or  otherwise,  it  is  held  that  a  com- 
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plaint  is  sufficient  where  it  alleges  that  the  defendant  hav- 
ing acquired  peaceable  possession  unlawfully  and  by  force 
holds  and  keeps  the  possession  from  the  plaintiff,  without 
alleging  a  demand  for  possession.  McCleary  v.  Crowley, 
22  Mont.  245  (56  Pac.  Rep.  227).  As  to  sufficiency  of 
indictment,  and  plea  of  former  jeopardy  in  prosecutions  for 
forcible  entry  and  detainer  in  North  Carolina,  see  State  v. 
Lawson,  123  N.  C.  740  (31  S.  E.  Rep.  667;  68  Am.  St.  Rep. 
844)  ;  State  v.  Robbins,  123  N.  C.  730  (31  S.  E.  Rep.  669; 
68  Am.  St.  Rep.  841).  A  defense  which  seeks  to  avoid,  on 
equitable  grounds,  the  deed  under  which  the  plaintiff  claims 
title  and  the  right  to  possession  is  not  permissible.  Dysart 
V.  Enslow,  7  Okla.  386  (54  Pac.  Rep.  550).  Ejectment 
brought  by  a  lessor  under  a  mistaken  conception  by  him  as 
to  his  remedy  will  not  bar  his  bringing  a  subsequent  action 
for  unlawful  detainer.  Agar  v.  Winslow,  123  Cal.  587  (56 
Pac.  Rep.  422;  69  Am.  St.  Rep.  84).  For  cases  determining 
particular  questions  of  evidence,  see  Flint  v.  Lovdal,  122 
Cal.  551  (55  Pac.  Rep.  424).  Questions  of  boundaries  or  title 
properly  cannot  be  tried  in  the  action,  but  title  may  be  in- 
quired into  sufficiently  to  determine  the  right  of  possession. 
McDonald  v.  Stiles,  7  Okla.  327  (54  Pac.  Rep.  487).  Where 
the  defendant's  unlawful  detention  prevents  the  plaintiff 
from  sowing  the  land  in  the  crop  for  which  it  is  suitable 
only,  such  fact  may  be  considered  in  estimating  the  plain- 
tiff's damages.  Case  v.  Hall,  Ind.  Ter.  (46  S.  W. 
Rep.  180). 

Sec.  317.  Practice— Statutes  construed.  Mont.  Code, 
Civ.  Proc,  §  2094  construed  and  applied — assessment  of 
damages.  McCleary  v.  Crowley,  22  Mont.  245  (56  Pac. 
Rep.  227).  Under  Okla.  Stat.  1893,  Art.  13,  §  67,  justices 
courts  have  exclusive  jurisdiction,  and  the  district  court 
has  no  jurisdiction  of  an  action  except  on  appeal  on  writ 
of  error  from  judgment  rendered  by  the  justice  of  the  peace. 
McDonald  v.  Stiles,  7  Okla.  327  (54  Pac.  Rep.  487).  In 
order  to  maintain  the  action  under  Okla.  Stat.  1893,  §  4805, 
it  is  only  necessary  for  the  plaintiff  to  establish  that  he  has 
a  clear  right  to  possession  at  the  time  the  notice  to  quit 
and  vacate  the  premises  was  given.  Dysart  v.  Enslow,  7 
Okla.  386  (54  Pac.  Rep.  550).  Purd.  Pa.  Dig.,  pp,  859,  860, 
§  115,  construed  and  applied — sufficiency  of  affidavit  to  stay 
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proceedings,  Downs  v.  McAllister,  184  Pa.  St.  372  (39  Atl. 
Rep.  230).  Hill's  Wash.  Code,  §  564  applied — recovery  of 
double  damages  by  plaintiff.  Hart  v.  Pratt,  19  Wash.  560 
(53  Pac.  Rep.  711).  A  statute  (2  Bal.  Wash.  Codes  and 
Stat.,  §  5534),  giving  the  plaintiff  writ  of  restitution  before 
judgment,  upon  his  filing  a  sufficient  bond  to  pay  all  costs 
that  may  be  adjudged  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  writ  of  restitution 
having  been  issued,  should  the  same  be  wrongfully  sued 
out,  is  constitutional  although  it  does  not  in  express  terms 
require  that  the  bond  should  provide  for  a  return  of  the 
property.  State  v.  Prather,  19  Wash.  336  (53  Pac.  Rep.  344; 
67  Am.  St.  Rep.  729). 


FRAUDULENT  CONVEYANCES. 


FLORY  V.  HOUCK. 

(186  Pa.  St.  263.) 

Conveyance  by  husband  to  wife  in  pursuance  of 
a  parol  antenuptial  contract— Validity  as  to  his  cred- 
itors. A  conveyance  from  a  husband  to  his  wife,  otherwise  fraudulent 
as  to  his  creditors,  cannot  be  sustained  by  relation  back  to  an  antenup- 
tial agreement  in  parol. 

Mitchell,  J. 

Sec.  318.  Conveyance  by  husband  to  wife  in  pursu- 
ance of  a  parol  antenuptial  contract — ^Validity  as  to  hiS} 
creditors.  The  substantial  question  which  must  control 
this  case  is  whether  a  deed  of  settlement  of  land  by  a  hus- 
band upon  his  wife,  which  at  the  time  of  execution  would 
be  void  against  creditors,  can  be  sustained  by  relation  back 
to  an  antenuptial  agreement  in  parol.  This  question  has 
been  the  subject  of  much  discussion  and  difference  of  opin- 
ion in  the  English  cases.  It  is  agreed  that,  before  the 
statute  of  frauds,  such  parol  agreements  were  valid  and 
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binding,  and  therefore  settlements  made  in  pursuance  of 
them  after  marriage  were  good,  even  against  existing  credit- 
ors. And  in  some  of  the  earlier  chancery  cases  there  was 
an  inclination  to  regard  the  recital  of  the  prior  parol  agree- 
ment in  the  deed  of  settlement  as  a  memorandum  in  writ- 
ing, such  as  required  by  the  statute  of  frauds,  and  there- 
fore to  make  the  validity  of  the  settlement  turn  on  the 
presence  or  absence  of  such  recital  in  the  deed.  But  in 
Warden  v..  Jones,  2  De  Gex  &  J.  76  Lord  Cranworth  said: 
"It  cannot  be  enough  merely  to  say  in  writing  that  there 
was  a  previous  parol  agreement.  It  must  be  proved  that 
there  was  such  an  agreement,  and  to  let  in  such  proof  is 
precisely  what  the  statute  meant  to  forbid."  And  in  Trow- 
ell  V.  Shenton,  L.  R.,  8  ch.  Div.  318,  Jessel,  M.  R.,  quot- 
ing the  foregoing  language,  said:  "In  that  short  passage 
the  lord  chancellor  disposed  of  all  the  other  authorities." 
He  accordingly  held  that,  as  the  parol  antenuptial  agree- 
ment could  not  have  been  enforced  against  the  husband, 
his  subsequent  deed  in  pursuance  of  it  was  voluntary 
within  the  statutes  of  Elizabeth  as  to  fraudulent  convey- 
ances, and  its  validity  must  be  judged  by  the  circumstances 
at  its  date.  This  has  been  accepted  as  the  settled  result 
of  the  English  authorities.  May,  Fraud,  Conv.  *382. 
In  1818,  before  either  of  the  decisions  cited,  and  while  the 
discussion  was  still  open  in  England,  the  question  came 
before  chancellor  Kent  in  the  leading  case  of  Reade  v.  Liv- 
ingston, 3  Johns,  ch.  481  (8  Am.  Dec.  520).  After  a  learned 
review  and  consideration  of  all  the  authorities  and  the 
principles  on  which  they  rested,  the  chancellor  reached  the 
same  conclusion  subsequently  arrived  at  in  England,  that 
the  parol  agreement  being  invalid  and  unenforceable  by 
reason  of  the  statute  of  frauds,  could  not  support  the  sub- 
sequent settlement.  The  later  New  York  cases  have  some- 
what modified  the  chancellor's  view  that  a  deed  of  settle- 
ment is  fraudulent  in  law  as  against  existing  debts  with- 
out regard  to  their  amount ;  and  it  appears  to  be  now  held 
that  the  intent  to  defraud  must  be  inferable  as  a  fact  from 
the  circumstances,  including  the  ratio  that  the  property 
settled  bears  to  the  husband's  estate  and  debts  at  the  time. 
See  Babcock  v.  Eckler,  24  N.  Y.  623,  and  Cole  v.  Tyler,  65 
N.  Y.  78.    This  latter  view  has  also  been  taken  in  other 
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States  and  may  be  said  now  to  prevail  generally.  Sexton 
V.  Wheaton,  i  Am.  Lead.  Cas.  17;  Kehr  v.  Smith,  20  Wall. 
31.  But  on  the  main  point  with  which  alone  we  are  now 
concerned,  the  opinion  of  Kent  in  Reade  v.  Livingston,  3 
Johns,  ch.  481  (8  Am.  Dec.  520),  has  been  generally  fol- 
lowed, and  is  now  practically  the  settled  doctrine.  "An 
antenuptial  contract,  of  which  no  note  in  writing  is  made 
until  after  the  marriage,  while  good  between  the  parties, 
is  not  binding  on  creditors  or  innocent  purchasers  interven- 
ing." 8  Am.  &  Eng.  Ency.  Law,  684,  tit.  "Frauds,  Statute 
of,"  IL,  3.  "A  postnuptial  settlement,  if  otherwise  void 
as  against  creditors,  will  not  be  saved  by  the  fact  that  it 
was  made  in  fulfillment  of  an  oral  antenuptial  contract; 
the  latter  has  no  effect  in  removing  the  voluntary  char- 
acter of  the  settlement:"  i  Reed,  St.  Frauds,  §  183.  "As 
against  creditors,  such  a  settlement  has  no  force."  Browne, 
St.  Frauds  (5th  Ed.  1895),  §  223,  note  i.  "Transfer  in 
consideration  of  a  parol  antenuptial  contract  is  not  within 
the  foregoing  exception  (of  moral  obligation)  and  is  merely 
voluntary."  Bump,  Fraud.  Conv.  (4th  Ed.),  §  276.  "The 
principle  that  a  conveyance  of  that  character  cannot  be 
supported  as  against  creditors  who  are  entitled  to  im- 
peach it,  by  proof  of  an  antenuptial  verbal  agreement, 
even  though  such  an  agreement  may  be  recited  in  the  con- 
veyance has  been  recognized  by  numerous  American  author- 
ities (citing  them)  and  may  now  be  considered  as  settled  in 
our  jurisprudence:"  Throop  on  Verb,  Agreem.,  §  734. 
See,  also,  Story,  Eq.  Jur.,  §  374;  2  Kent,  Comm.  173;  May, 
Fraud.  Conv.  *383.  The  results  of  the  decisions  thus 
stated  with  such  unanimity  by  the  text  writers  are  sufficient 
to  settle  the  general  question  in  the  absence  of  any  express 
adjudication  by  this  court.  Sackett  v.  Spencer,  65  Pa. 
89,  relied  on  by  appellant,  does  not  touch  the  point ;  for, 
although  the  syllabus  in  the  report  states  the  proposition 
broadly  that  "where  one  sells  land  by  parol  and  after- 
wards conveys,  no  one  can  gainsay  this,  although  he  was 
not  compellable  to  convey,"  yet  the  case  really  turned  on 
whether  the  husband  ever  had  any  interest  in  the  land 
which  could  have  availed  his  creditors.  The  defendant 
claimed  that  the  wife  furnished  the  money  that  paid  for  the 
land  from  her  separate  estate,  and  the  husband  held  the  title 
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only  to  secure  repayment  to  her  by  the  real  purchaser, 
Spencer.  The  jury  so  found,  and  in  the  opinion  of  this 
court  it  was  said  that  that  finding  controlled  the  case. 

The  English  decisions  above  cited  and  Reade  v.  Liv- 
ingston, 3  Johns.  Ch.  481  (8  Am.  Dec.  520),  arose  on  that 
portion  of  the  fourth  section  of  the  statute  (29  Car.  II.) 
which  requires  agreements  upon  consideration  of  marriage 
to  be  in  writing,  whether  relating  to  real  or  personal  prop- 
erty. This  section  is  not  in  force  in  Pennsylvania,  bpt 
that  fact  does  not  effect  the  present  question.  The  ob- 
jection here  is  not  to  the  consideration  of  marriage,  but  to 
the  conveyance  of  land  by  parol.  Contracts  of  which  mar- 
riage is  the  consideration  stand  in  this  state  upon  the 
same  basis  as  all  other  contracts,  and,  like  all  others,  when 
they  are  to  affect  the  title  to  land  they  are  required  to  be 
in  writing,  because  the  subject-matter  is  within  the  statute 
of  frauds,  and  there  is  nothing  in  the  statute  to  permit  a 
distinction  between  one  kind  of  consideration  and  another. 
What  the  statute  deals  with  is  not  the  consideration  but 
the  mode  of  proof.  Nor  can  settlements  in  pursuance  of 
such  parol  contracts  be  sustained  as  performance  of  a 
moral  obligation,  or  on  the  ground  that  the  marriage  itself 
is  such  part  performance*  as  equity  will  consider  sufficient 
to  take  the  case  out  of  the  statute.  The  latter  argument, 
if  it  were  an  open  question,  is  not  without  considerable 
force;  but  th3!  controlling  view  against  it  was  tersely 
expressed  by  Lord  Chancellor  Cottenham  in  Lassence  v. 
Tierney,  i  Mac.  &  Gord.  551,  "there  would  be  an  end  of 
the  statute  *  *  •  {f  marriage  be  part  performance 
every  parol  contract  followed  by  marriage  would  be  bind- 
ing." The  rule  is  now  universally  recognized  by  the  Amer- 
ican as  well  as  the  English  authorities.  "Consummation  of 
a  marriage  is  not  such  part  performance  as  will  take  the 
case  out  of  the  statute."  8  Am.  &  Eng.  Ency.  Law,  685,  tit. 
"Frauds,  Statute  of,"  II.,  3,  citing  the  decisions.  "When 
a  parol  contract  is  entered  into  in^consideration  of  mar- 
riage the  solemnization  of  the  marriage  is  not  such  a  part 
performance  as  will  take  the  case  out  of  the  statute."  Bisp. 
Eq-  §  385.  And  to  same  effect,  Reed,  St.  Frauds,  §  182; 
Throop,  Verb.  Agreem.  §  720;  May,  Fraud.  Conv.  ^372; 
Fry,  Spec.  Perf.  §  593.    Judgment  affirmed. 
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Sec.  319.  Conveyance  by  husband  to  wife  in  pursu- 
ance of  parol  antenuptial  contract. 

A  conveyance  of  land  by  a  husband  to  his  wife  in  pursuance  of 
an  antenuptial  contract  in  which  he  agreed  to  convey  the  land  to  her  in 
consideration  of  her  marrying  him  is  based  upon  a  valuable  considera- 
tion. Marmon  v.  White,  151  Ind.  445  (51  N.  E.  Rep.  930)  ;  Duygert  v. 
Remerschneider,  39  Barb.  417.  Under  the  Illinois  statute  of  frauds  it 
is  held  that  a  parol  antenuptial  agreement  by  a  husband  to  convey  land 
to  his  wife  in  consideration  of  her  marrying  him,  is  void.  Keady  v. 
White,  168  111.  76  (48  N.  E.  Rep.  314).  Sec,  also,  Richardson  v.  Rich- 
ardson, 148  III.  563  (36  N.  E.  Rep.  608;  26  L.  R.  A.  305).  And  under 
Va.  Code,  §  2459,  conveyances  upon  consideration  of  marriage  are  void 
as  to  existing  creditors.  Snyder  v.  GrandstaflF,  96  Va.  473  (31  S.  E.  Rep^ 
647;  70  Am.  St.  Rep.  863).  In  New  Jersey  it  is  held  that  where  a  hus- 
band in  compliance  with  a  parol  antenuptial  agreement,  made  in  consid- 
eration of  marriage,  conveys  real  estate  to  his  wife,  such  conveyance 
constitutes  a  mere  voluntary  settlement  and  cannot  stand  as  against 
his  creditors.  Manning  v.  Riley,  52  N.  J.  Eq.  39  (27  Atl.  Rep.  810). 
The  court  say :  "There  are  cases  where  parol  contracts  within  the  stat- 
ute of  frauds  may  be  taken  out  of  its  operation  by  part  performance 
and  thus  made  enforceable  in  equity.  Tht  special  grounds  upon  which 
relief  is  given  in  this  class  of  cases  is  that,  the  statute  being  designed 
to  prevent  fraud,  justice  should  not  permit  it  to  be  used  as  an  in- 
strument of  fraud  or  as  a  shield  by  the  frauddoer.  But  marriage^ 
standing  alone,  has  never  befti  regarded  as  sufficient  part  perform- 
ance of  an  antenuptial  parol  contract  to  withdraw  the  contract 
from  the  operation  of  the  statute."  An  alleged  antenuptial  agreement 
to  convey  certain  lots,  made  in  a  love  letter  which  no  one  saw  except 
the  husband  and  wife,  and  which  subsequently  was  destroyed,  the  prom- 
ise to  convey  having  been  made  after  the  engagement  to  marry,  is  in- 
valid as  against  the  husband's  creditor,  where  the  conveyance  was  not 
made  to  the  wife  until  long  after  the  marriage  when  the  husband  was> 
hard  pressed  with  debt,  and  it  was  not  shown  that  the  antenuptial  prom- 
ise was  made  in  consideration  of  marriage.  "A  prenuptial  promise  to- 
convey  which  will  support  a  subsequent  conveyance,  as  against  pre- 
existing creditors,  should  be  such  as  will  support  a  suit  for  specific  per- 
formance."   Le  Pard  v.  Russell,       N.  J.  Eq.  (39  Atl.  Rep.  1059). 
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Sec.  320.  Conveyances  made  with  intent  to  defraud — 
Effect  of  grantee's  knowledge  of  fraudulent  intent.  In 
California  a  conveyance  made  with  the  intent  to  defraud  the 
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grantor's  creditors  is  fraudulent  and ,  void,  though  the 
debtor  has  ample  property  to  pay  his  debts.  First  Nat. 
Bank  v.  Maxwell,  123  Cal.  360  (55  Pac.  Rep.  980;  69  Am. 
St.  Rep.  64).  Applying  Wis.  Rev.  Stat.  1878,  §  2320,  mak- 
ing void  every  conveyance  "made  with  intent  to  hinder, 
delay  or  defraud  creditors,"  it  is  held  that  a  mortgage  given 
and  received  with  such  an  intention  is  void  as  to  creditors, 
though  given  to  secure  an  honest  debt.  Zimmerman  v. 
Bannon,  loi  Wis.  407  {^^^  N.  W.  Rep.  735). 

Where  a  grantee,  who  is  innocent  at  the  time  he  re- 
ceives his  deed,  of  any  intent  on  the  part  of  the  grantor 
to  defraud  creditors,  learns  of  such  intent  before  final  pay- 
ment, he  makes  further  payments  to  such  grantor  at  his 
peril;  and  this  is  true  even  when  the  grantor  holds  the 
grantee's  negotiable  promissory  note,  not  yet  due,  for  such 
balance.  When  a  grantee  makes  further  payments  imder 
such  circumstances,  his  deed  will  be  set  aside  pro  tanto,  at 
the  suit  of  the  grantor's  creditors,  but  such  conveyance  will 
protect  such  grantee  for  all  payments  innocently  made,  and 
his  lien  on  the  premises  for  such  payments  will  be  supe- 
rior to  the  liens  of  the  judgment  creditors  of  the  grantor, 
wliose  judgments  are  junior  in  time  to  the  conveyance. 
Fluegel  V.  Henschel,  7  N.  Dak.  276  (74  N.  W.  Rep.  996 ;  66 
Am.  St.  Rep.  642).  The  court  say:  "It  is,  we  think,  the 
prevailing  and  correct  rule  that,  where  a  conveyance  is 
made  to  one  not  a  creditor,  and  the  grantee  knows  at  the 
time  that  the  grantor  intends  by  such  transfer  to  hinder, 
delay  or  defraud  his  creditors,  that  mere  consummation 
of  the  transfer  under  such  circumstances,  even  though 
based  upon  full  consideration,  is  such  a  participation  in  the 
fraud  by  the  vendee  as  will  invalidate  the  transfer  against 
existing  creditors.  Wood  v.  Chambers,  20  Tex.  247  (70 
Am.  Dec.  382) ;  Craig  v.  Zimmerman,  87  Mo.  475  (56  Am. 
Rep.  466)  ;  Chapel  v.  Clapp,  29  la.  191 ;  Liddle  v.  Allen,  90 
la.  738  (57  N.  W.  Rep.  603) ;  Biddinger  v.  Wiland,  67  Md. 
359  (10  Atl.  Rep.  202)  ;  Smith  v.  Collins,  94  Ala.  394  (10 
So.  Rep.  334)  ;  Bank  v.  Durant,  22  N:  J.  Eq.  35 ;  Hathaway 
V.  Brown,  18  Minn.  414  (Gil.  373) ;  Hough  v.  Dickinson,  58 
Mich.  89  (24  N.  W.  Rep.  809)  ;  Plow  Co.  v.  Sherman,  3  Okla. 
204  (41  Pac.  Rep.  623;  32  L.  R.  A.  3).  Did  the  grantee,  at 
the  time  of  the  transfer,  have  knowledge  of  such  facts  and 
circumstances  as  would  put  a  prudent  man  upon  inquiry. 
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• 

and  which  inquirjr,  if  reasonably  pursued,  would  have  de- 
veloped the  fraudulent  intent  of  th^  grantor  ?  In  law,  knowl- 
edge of  such  suspicuous  facts  or  circumstances  is  equivalent 
to  knowledge  of  whatever  might  have  been  learned  by  a 
reasonable  pursuit  of  the  inquiry  suggested.  Jones  v.  Heth- 
erinton,  45  la.  681 ;  Rindskopf.  v.  Myers,  87  Wis.  80.(57  N. 
W.  Rep.  967)  ;  Dyer  v.  Taylor,  50  Ark.  314  (7  S.  W.  Rep. 
258) ;  Holliday  Case,  27  Fed.  Rep.  830;  Dodd  v.  Gaines,  82 
Tex.  429  (18  S.  W.  Rep.  618)  ;  Iron  Works  v.  Bresnahan,  66 
Mich.  489  (33  N.  W.  Rep.  834)  ;  Hanchett  v.  Kimbark,  118 
111.  121  (7  N.  E.  Rep.  491).  But  there  is  great  danger  of 
pressing  this  rule  too  far.  The  law  casts  upon  the  vendee  no 
duty  to  inquire  into  the  motives  or  circumstances  of  his  ven- 
dor unless  he  is  in  possession  of  such  suspicions,  facts  or  cir- 
cumstances. State  V.  Merritt,  70  Mo.  276;  Baker  v.  Bliss, 
39  N.  Y.  70 ;  Stearns  v.  Gage,  79  N.  Y.  102 ;  Woodworth  v. 
Paige,  5  O.  St.  70;  Tuteur  v.  Chase,  66  Miss.  476  (16  So. 
Rep.  241) ;  Kemmerer  v.  Tool,  78  Pa.  St.  147." 

Sec.  321.  Conveyance  for  support  of  grantor.  A  con- 
veyance for  future  support  of  the  grantor  is  voluntary,  and 
the  grantee  has  the  burden  of  showing  that  the  grantor  had 
other  property  sufficient  to  pay  his  debts.  Seekel  v.  Winch, 
108  la.  102  (78  N.  W.  Rep.  821).  Where  part  of  the  con- 
sideration of  a  conveyance  fraudulent  as  to  creditors  was 
the  grantee's  promise  to  support  the  grantor  during  lite,  it 
may  be  sustained  as  a  mortgage  to  the  extent  of  the  reason- 
able value  of  the  grantee's  services.  Long  Branch  Bank- 
ing Co.  V.  Dennis,  56  N.  J.  Eq.  549  (39  Atl.  Rep.  689). 

Sec.  322.    Conveyances  in  fraud  of  marital  rights.    A 

conveyance  by  a  husband  of  his  land  reserving  to  himself 
a  life  estate,  made  for  the  purpose  of  defeating  his  wife's 
rights  as  heir,  will  be  set  aside  upon  her  application  after 
his  death.  Smith  v.  Smith,  24  Colo.  527  (52  Pac.  Rep.  790 ; 
65  Am.  St.  Rep.  251).  Where  a  man  and  woman  are  about 
to  enter  into  marriage  relations  with  each  other,  and  one 
represents  to  the  other  that  he  or  she,  as  the  case  may  be,, 
is  the  owner  of  certain  property  as  an  inducement  to  such 
marriage  and  such  representations  enter  into  and  operate 
as  a  part  of  the  consideration  or  inducement  to  the  con- 
summation of  the  marriage,  a  secret  and  voluntary  convey- 
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ance  of  the  property  made  on  the  eve  of  the  marriage  will 
be  held  fraudulent,  and  will  not  defeat  the  rights  under  the 
law  of  the  surviving  husband  or  widow  as  the  case  may  be, 
Bookout  V.  Bookout,  150  Ind.  63  (49  N.  E.  Rep.  824;  65  Am, 
St.  Rep.  350).  Where,  after  engagement,  and  on  the  eve  ol 
his  marriage  to  a  second  wife,  the  prospective  husband  con- 
veyed to  his  son  by  a  former  wife  his  homestead,  by  a  secret 
and  unrecorded  deed,  for  the  purpose  of  preventing  the 
homestead  right  pi  the  second  wife  in  the  land  from  vest- 
ing in  her  on  their  marrage,  which  would  have  been  the 
only  interest  she  could  have  asserted  in  his  real  estate  as 
his  survivor,  such  a  conveyance  is  fraudulent  and  void  as 
to  her  homestead  right  in  the  property,  and  it  is  not  valid- 
ated by  the  fact  that  the  husband  could  have  destroyed  such 
right  after  their  marriage  by  removal  from  the  premises,  nor 
by  the  fact  that  such  conveyance  to  the  son  was  a  reason- 
able settlement  on  him,  nor  that  she  would  receive  a  por- 
tion of  her  husband's  personal  estate.  Arnegaard  v.  Arne- 
gaard,  7  N.  Dak.  475  (75  N.  W.  Rep.  797;  41  L.  R.  A.  258). 
See  opinion  for  exhaustive  discussion  of  this  subject. 

Sec.  323.    Conveyances  between  husband  and  wife.   A 

voluntary  conveyance  by  a  husband  to  his  wife  of  land 
subject  to  execution  is  fraudulent  and  void  as  to  his  credit- 
ors, where  it  operates  seriously  to  impair  his  ability  to  pay 
his  debts.  Quinnipiac  Brewing  Co.  v.  Fitzgibbons,  71 
Conn.  80  (40  Atl.  Rep.  913)  ;  Bartels  v.  Kinninger,  144  Mo. 
370  (46  S.  W.  Rep.  163).  But  the  rule  is  otherwise  where, 
he  retains  an  amount  of  tangible  property  largely  more  than 
sufficient  to  pay  all  his  indebtedness.  Hume  &  Warwick 
Co.  V.  Condon,  44  W.  Va.  553  (30  S.  E.  Rep.  56) ;  Jaquith 
V.  Mass.  Baptist  Convention,  172  Mass.  439  (52  N.  E.  Rep. 
544).'  A  husband  may  convey  his  land  to  his  wife  in  pay- 
ment of  a  bona  fide  debt  due  from  him  to  her.  Parker  v. 
Barkenowitz,  116  Mich.  58  (74  N.  W.  Rep.  290)  ;  Beddow 
v.  Sheppard,  118  Ala.  474  (23  So.  Rep.  662)  ;  Blackmore 
V.  Crutcher,        Tenn.  (46  S.  W.  Rep.  310) ;  Gray  v. 

Folwell,  57  N.  J.  Eq.  446  (41  Atl.  Rep.  869) ;  Lamkin  v. 
Clary,  103  Ga.  631  (30  S.  E.  Rep.  596).  And  a  conveyance 
of  land  by  a  husband  to  his  wife  at  a  time  he  believes  him- 
self to  be  solvent  in  payment  of  a  debt  which  he  could  not 
be  compelled  to  pay  but  which  in  good  conscience  he  should 
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pay  to  her,  is  not  fraudulent,  Poynter  v.  Mallory,        Ky. 

(45  S.  W.  Rep.  1042 ;  20  Ky.  Law  Rep.  284)  ;  but  a 
conveyance  by  a  husband  to  his  wife  claimed  to  be  made 
in  payment  of  a  debt  to  her  is  without  consideration  and 
fraudulent  as  to  his  creditors,  where  there  was  no  con- 
sent or  understanding  on  her  part  that  the  conveyance 
should  discharge  the  debt.  Ames  v.  Dorrah,  76  Miss.  187 
(23  So.  Rep.  768;  71  Am.  St.  Rep.  522).  A  wife's  release 
of  her  inchoate  right  of  dower  in  certain  lands  will  be 
held  to  constitute  a  valuable  consideration  for  a  convey- 
ance of  other  lands  to  her  by  her  husband,  when  such  con- 
veyance is  assailed  as  a  fraud  on  his  creditors.  David 
Adler  &  Sons  Clothing  Co.  v.  Hellman,  55  Neb.  266  (75  N. 
W.  Rep.  877).  It  is  not  a  fraud  upon  his  creditors  for  an 
insolvent  husband  to  purchase  land  at  a  judicial  sale  with 
his  wife's  means  and  take  and  hold  the  title  for  her  benefit  or 
for  a  trust  that  she  should  direct.     Cook  v  Jones,        Tenn. 

(47  S.  W.  Rep.  14).  To  the  extent  an  insolvent  hus- 
band pays  the  purchase  price  for  lands  conveyed  to  his 
wife,  he  has  the  interest  of  a  cestui  que  trust  in  a  result- 
ing trust,  which  may  be  subjected  to  the  payment  of  his 
debts.  McGregor-Noe  Hardware  Co.  v.  Horn,  146  Mo. 
129  (47  S.  \V.  Rep.  957).  Payments  made  by  an  insolvent 
debtor  on  incumbrances  upon  his  wife's  land  are  fraudu- 
lent as  to  his  creditors,  and  a  lien  on  the  land  may  be  en- 
forced therefor  for  their  benefit.  Walsh  v.  Rosso,  N. 
J.   Eq.  (41    Atl.    Rep.   669).     Particular   conveyances 

from  husband  to  wife  held  to  be  a  fraud  upon  his  creditors. 
Minzeshimer  v.  Doolittle,  56  N.  J.  Eq.  206  (39  Atl.  Rep. 
386)  ;  Blue  V.  Schurtz,  115  Mich.  690  (74  N.  W.  Rep.  178) ; 
Carpenter  v.  Scales,        Tenn.  (48  S.  W.  Rep.  249) ; 

Stockslager  v.  Mechanics'  L.  &  Sav.  Inst.,  87  Md.  232  (39 
Atl.  Rep.  742)  ;  Le  Pard  v.  Russell,        N.  J.  Eq.  (39 

Atl.  Rep.  1059). 

Sec.  324.  Setting  aside  conveyance  from  husband  to 
wife — Burden  of  proof — ^Wife's  rights — Subsequent  credit- 
ors. Where  a  conveyance  by  a  husband  to  his  wife  is  as- 
sailed for  fraud  by  his  creditors,  the  burden  is  upon  her  to 
show  by  clear  and  satisfactory  evidence,  the  good  faith  of 
the  transaction.  Schott  v.  Machamer,  54  Neb.  514  (74  N. 
W.  Rep.  854) ;  David  Adler  &  Sons  Clothing  Co.  v.  Hell- 
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man,  55  Neb.  266  (75  N.  W.  Rep.  877) ;  Martin  v.  Reming- 
ton, 100  Wis.  540  (76  N.  W.  Rep.  614 ;  69  Am.  St.  Rep.  941)  ; 
Elyton  Co.  v.  Vance,  119  Ala.  315  (24  So.  Rep.  719) ;  Mc- 
Kensie  v.  Salyer,        Ky.  (43  S.  W.  Rep.  450) ;  Stock- 

slager  v.  Mechanics'  L.  &  Sav.  Inst.,  87  Md.  232  (39  Atl.  Rep. 
742).  In  setting  aside  a  conveyance  made  by  a  failing 
debtor  to  his  wife  for  a  grossly  inadequate  consideration,  it 
not  appearing  that  she  participated  in  the  fraud,  the  con- 
veyance should  be  sustained  to  the  extent  of  protecting  her 
inchoate  interests  and  paying  any  bona  fide  debts  due  her. 
First  National  Bank  v.  Smith,  149  Ind.  443  (49  N.  E.  Rep. 
376).  As  against  creditors  assailing  a  conveyance  of  a 
husband's  land  made  to  him  and  his  wife  through  the  inter- 
vention of  a  trustee,  she  is  entitled  to  a  Hen  for  money  fur- 
nished by  her  to  make  improvements  and  pay  liens  on 
the  property  where  she  furnished  such  money  in  good 
faith  and  in  consideration  of  the  title  being  so  placed. 
Marmon  v.  White,  151  Ind.  445  (51  N.  E.  Rep,  930). 
Subsequent  creditors  cannot  complain  of  a  conveyance 
made  by  a  husband  to  his  wife  as  a  gift  or  without 
adequate  consideration,  where  there  was  no  intent  to 
hinder  or  defraud  them,  Everist  v.  Pierce,  107  la.  44 
{^^  N.  W.  Rep.  508) ;  nor  does  the  fact  that  the  hus- 
band's labor  assisted  his  wife  in  purchasing  land  conveyed 
to  her  aflfect  her  title  to  it  or  give  his  subsequent  creditors 
any  right  to  subject  it  to  their  claims.  King  v.  Wells,  io6 
la.  649  {yj  N.  W.  Rep.  338). 

Sec.  325.  Crops,  improvements  and  profits  arising 
from  husband's  expenditure  of  money  and  labor  on  his  wife's 
land — Rights  of  his  creditors.  Where,  for  the  purpose  of 
defrauding  his  creditors,  a  husband  buys  land  and  has  it 
conveyed  to  his  wife  with  the  intention  of  paying  for  it  with 
the  proceeds  of  his  own  labor,  or  of  that  and  the  proceeds 
of  the  property,  crops  raised  by  him  on  such  land  are  sub- 
ject to  execution  to  pay  his  debts.  Turner-Looker  Co.  v. 
Garvey,        Ky.  (43  S.  W.  Rep.  202 ;  19  Ky.  Law,  Rep. 

1205).  Improvements  placed  by  the  husband  upon  the 
separate  real  estate  of  his  wife,  in  fraud  of  his  creditors, 
can  be  subjected  to  their  claims,  New  South  Bldg.  &  L. 
Ass'n  V.  Reed,  96  Va.  345  (31  S.  E.  Rep.  514;  70  Am.  St. 
Rep.  858)  ;  but  it  must  be  shown  that  they  were  placed 
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thereon  with  the  intent  to  delay,  hinder  and  defraud  such 
creditors.  Adams  v.  Irwin,  44  W.  Va.  740  (30  S.  E.  Rep. 
59)  ;  Billingsley  v.  Menear,  44  W.  Va.  651  (30  S.  E.  Rep. 
61).  The  fact  that  a  wife's  separate  property  has  increased 
very  largely  and  rapidly,  apparently  through  the  sagacity 
and  industry  of  her  husband,  does  not  give  his  creditors  a 
right  to  such  increments.  Martin  v.  Remington,  100  Wis» 
540  (76  N.  W.  Rep.  614;  69  Am.  St.  Rep.  941).  Where  a 
husband  is  entitled  to  his  support  from  land  held  by  him 
as  trustee  for  his  wife  and  children,  profits  arising  from  his 
operations  on  such  land  cannot  be  subjected  to  his  debts, 
where  it  is  not  shown  that  his  labor  and  management  con- 
tributed more  than  he  was  bound  to  contribute  to  the  sup- 
port of  his  family,  or  that  the  value  of  his  labor  was  more 
than  his  support.  Brown  v.  Brown's  Adm'r,  Ky. 
(47  S.  W.  Rep.  758;  20  Ky.  Law  Rep.  690). 

Sec.  326.  Conveyances  between  near  relatives.  In 
order  for  a  conveyance  executed  by  a  failing  debtor  to 
members  of  his  family  to  be  sustained  against  his  creditors 
on  the  ground  that  it  was  made  in  payment  of  debts  due 
the  grantees,  it  must  clearly  appear  that  the  alleged  debts 
were  recognized  bona  fide  obligations.  Schuberth  v.  Schillo, 
177  111.  346  (52  N.  E.  Rep.  319)  ;  Stoneburner  v.  Motley,  95 
Va.  784  (30  S.  E.  Rep.  364).  A  conveyance  by  a  mother 
to  her  son  will  not  be  set  aside  as  a  fraud  upon  a  creditor 
whose  claim  was  not  due  at  the  time  of  its  date,  where 
the  son  had  no  knowledge  of  his  mother's  intent  to  defraud 
such  creditor  and  paid  full  consideration  for  the  land. 
Hughes  V.  Noyes,  171  111.  575  (49  N.  E.  Rep.  703).  The 
fraudulent  character  of  a  conveyance  between  relatives  is 
not  established  by  proof  of  their  relationship  alone,  Conry 
V.  Benedict,  108  la.  664  (76  N.  W.  Rep.  840;  75  Am.  St. 
Rep.  282)  ;  but  children  of  an  insolvent  debtor  claiming 
under  deeds  made  by  him  to  them  in  payment  of  debts  due 
them  must,  as  against  his  creditors  be  able  to  point  out 
definitely  the  various  items  going  to  make  up  the  alleged 
indebtedness,  Bank  of  Colfax  v.  Richardson,  34  Or.  518  (54 
Pac.  Rep.  359;  75  Am.  St.  Rep.  664).  Where  creditors  of 
an  insolvent  debtor  assail  voluntary  conveyances  made  by 
him  to  members  of  his  family  the  burden  of  showing  the 
good  faith  of  the  transaction  is  upon  them.  Webb  v.  Atkin- 
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son,  122  N.  C.  683  (29  S.  E.  Rep.  949).  The  parties  to  such  a 
deed  are  held  to  a  fuller  and  stricter  proof  of  the  considera- 
tion, and  of  the  fairness  of  the  transaction  than  if  the  con- 
veyance was  between  strangers.  Butler  v.  Thompson,  45 
W.  Va.  660  (31  S.  E.  Rep.  960;  72  Am.  St.  Rep.  838).  See 
Clewis  V.  Malone,  119  Ala.  312  (24  So.  Rep.  767).  For  par- 
ticular conveyances  between  near  relatives  held  to  be  fraud- 
ulent as  to  creditors,  see  Long  Branch  Banking  Co.  y.  Den- 
nis, 56  N.  J.  Eq.  459  (39  Atl.  Rep.  689)  ;  Ridenour-Baker 
Grocery  Co.  v,  Monroe,  142  Mo.  165  (43  S.  W.  Rep.  633) ; 
Fischer  v.  Schultz,  98  Wis.  462  (74  N.  W.  Rep.  222). 

Sec.  327.  Voluntary  conveyances — Rules  for  deter- 
mining validity.  In  equity,  every  person  who  gives  no 
specific  security  for  the  payment  of  his  debts  is  deemed 
as  holding  his  property  in  trust  for  his  creditors ;  and  any 
conveyance  of  it  by  him,  without  consideration,  is  void  as 
to  his  creditors,  and,  as  to  them  he  is  considered  the  owner 
of  such  property,  and  all  grantees  thereof  who  take  as  vol- 
unteers, or  without  consideration,  or  who  take  the  same 
with  notice  of  the  trust,  are  considered  in  equity  trustees 
ex  maleficio  of  such  property,  and  may  be  made  to  answer 
to  creditors  for  said  property  or  for  its  value.  Ames  v. 
Dorrah,  76  Miss.  187  (23  So.  Rep.  768;  71  Am.  St.  Rep. 
522).  Notwithstanding  a  statute  (Wis.  Rev.  Stat.,  §  2077) 
abolishes  trusts  resulting  from  a  grant  to  one  where  the 
consideration  is  paid  by  another,  it  is  held  that,  if  the 
trustee  voluntarily  carries  out  and  executes  a  voidable 
trust  by  conveying  the  property,  as  he  is  morally  bound 
to  do,  such  conveyance  will  be  founded  upon  sufficient  con- 
sideration and  in  the  absence  of  fraud  will  be  held  valid 
even  as  against  the  creditors  of  the  trustee.  Martin  v. 
Remington,  100  Wis.  540  (76  N.  W.  Rep.  614;  69  Am.  St. 
Rep.  941). 

A  solvent  debtor  may  make  a  voluntary  conveyance. 
Cohen  v.  Parish,  105  Ga.  339  (31  S.  E.  Rep.  205).  A  grantee 
in  a  voluntary  conveyance  must  show,  as  against  a  creditor 
of  the  grantor,  who  is  such  at  the  date  of  the  conveyance, 
that  such  gp-antor  left  out  of  such  voluntary  conveyance 
property  easily  accessible  to  execution,  amply  sufficient,  in 
the  ordinary  course  of  events,  to  satisfy  his  then-existing 
legal  liabilities.     Golden  v.  Goode,  76  Miss.  400  (24  So. 
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Rep.  905).  The  question  whether  or  not  a  voluntary  con- 
veyance by  one  indebted  is  fraudulent  is  to  be  ascertained, 
not  from  the  mere  fact  of  indebtedness  at  the  time  alone, 
but  from  all  the  circumstances  in  the  case;  such  as  the 
intention  of  the  debtor,  the  proportionate  amount  and  value 
of  the  property  he  has  reserved  and  its  availability  for  the 
payment  of  debts.     Carpenter  v.  Scales,        Tenn.  (48 

S.  W.  Rep.  249).  The  court  say:  "Whether  the  prop- 
erty reserved  by  a  man  making  a  voluntary  conveyance 
will  be  deemed  ample  does  not  depend  entirely  on  the 
amount  and  value  of  it ;  hence  the  nature  and  situation  of 
the  property,  as  well  as  its  amount  and  value,  are  im- 
portant, and  to  be  considered.  Church  v.  Chapin,.  35  Vt. 
223.  The  property  must  be  so  circumstanced  that  neither 
delay,  difficulty,  nor  expense  need  be  encountered  before 
it  can  be  made  available  for  creditors.  Churchill  v.  Wells, 
7  Cold.  364.  The  property  reserved  by  the  donor  should 
not  only  be  ample,  but  it  should  be  accessible,  so  that  it 
may  be  conveniently  subjected  and  applied  by  creditors. 
This  rule  is  obviously  just,  because  the  creditors  are  not 
only  entitled  to  protection  for  their  debts,  but  that  their 
means  for  collecting  them  shall  not  be  hindered  and  de- 
layed. The  conveyance,  as  well  as  the  security  of  the 
creditors,  is  the  object  of  the  law's  protection.  Worthing- 
ton  V.  Bullitt,  6  Md.  172 ;  Levering  v.  Norvell,  9  Baxt.  176, 
184.  If  the  donor's  remaining  property  is  incumbered,  or 
consists  of  a  reversion  after  the  life  estate  of  an  infant 
or  of  the  life  estate  of  a  person  in  advanced  years  or  in 
feeble  health,  or  cannot  be  taken  in  execution,  or  in  its 
nature  is  unstable,  or  is  depreciating  commercial  paper,  or 
consists  of  accounts  and  bills  of  a  mercantile  house,  or  of 
the  remnants  of  a  stock  of  goods,*  it  is  not  sufficient. 
Worthington  v.  Bullitt,  6  Md.  172;  Wooters  v.  Osborn, 
yy  Ind.  513;  Edmunds  v.  Mister,  58  Miss.  765;  Williams 
V.  Banks,  11  Md.  198;  Strong  v.  Strong,  18  Beav.  408; 
Van  Wyck  v.  Seward,  18  Wend.  375 ;  Henderson  v.  Lloyd, 
3  Post.  &  F.  7 ;  Hunters  v.  Waite,  3  Grat.  26 ;  Blakeney  v. 
Kirkley,  2  Nott  &  McC.  544 ;  McClenachan's  Case,  2  Yeates, 
502;  Paulk  V.  Cooke,  39  Conn.  566;  Churchill  v.  Wells,  7 
Cold.  364.  If  a  party  possessed  of  real  estate,  and  also  of 
other  assets,  consisting  of  choses  in  action,  gives  away 
the  former,  and  leaves  his  creditors  to  resort  to  the  latter, 
where  their  remedy  may  be  precarious  and  difficult,  and 
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the  property  is  less  accessible,  the  conveyance,  of  necessity, 
operates  to  hinder  and  delay  creditors.  Cock  v.  Oakley, 
50  Miss.  628;  Blake  v.  Sawin,  lo  Allen.  340;  Worthington 
V.  Bullitt,  6  Md.  172.  When  the  property  reserved  is  not 
conveniently  accessible  to  creditors,  the  conveyance  is 
liable  to  be  set  aside,  although  the  donor  at  the  time  of 
the  gift  may  not  be  insolvent,  but  may  have  enough  prop- 
erty left,  in  some  form,  to  satisfy  all  his  debts.  Thomp- 
son V.  Webster,  7  Jur.  (N.  S.)  531  (4  De  Gex  &  J.  600) ; 
French  v.  French,  6  De  Gex,  M.  &  G.  95.  These  rules  are 
based  upon  the  ethical  principle  that  a  debtor's  first  con- 
sideration ought  to  be  his  creditors,  and  that  he  should 
do  nothing  to  their  disadvantage.  If  he  has  property,  he 
should  not  give  it  away  until  they  are  paid.  If  he  has 
more  than  enough  to  pay  creditors,  and  he  makes  a  vol- 
untary settlement  of  a  part,  he  must  reserve  enough  amply 
to  protect  them,  and  the  property  reserved  must  not  be 
that  which  is  of  most  doubtful  value  or  least  accessible. 
A  debtor  cannot  give  away  the  best  of  his  property,  and 
leave  to  his  creditors  the  worst;  nor  will  he  be  permitted 
to  hinder  and  delay  creditors  by  reserving  that  part  of  his 
property,  although  sufficient  ultimately  to  pay  them,  which, 
on  account  of  its  situation  and  character,  will  be  slow  in 
doing  so.  The  creditors'  right  of  payment  can  no  more  be 
hindered  and  delayed  by  a  voluntary  conveyance  than  de- 
feated altogether.     Both  are  fatal." 

Sec.  328.    Insolvency  of  debtor  as  affecting  his  deed. 

The  fact  that  a  corporation  is  insolvent  when  a  trust  deed 
is  authorized  and  executed  does  not  per  se  render  it  void. 
Singer  v.  Salt  Lake  City  Copper  Mfg.  Co.,  17  Utah,  143 
(53  Pac.  Rep.  1024;  70  Am.  St.  Rep.  773).  A  conveyance 
made  by  an  insolvent  debtor  for  an  adequate  and  valuable 
consideration  to  a  grantee  who  is  ignorant  of  the  debtor's 
insolvency,  will  not  be  set  aside  as  a  fraud  on  his  creditors, 
Tennent-Stribbling  Shoe  Co.  v.  Davie,  75  Miss.  447  (23  So. 
Rep.  188)  ;  and  in  Alabama  it  is  held  that  a  debtor,  although 
insolvent  or  in  failing  circumstances,  may  sell  a  part  or  the 
whole  of  his  property  to  one  of  his  creditors  in  payment  of 
a  bona  fide  antecedent  debt  in  amount  not  materially  less 
than  the  reasonable  value  of  the  property,  regardless  of 
the  fraudulent  intent  of  either  party,  Beddow  v.  Sheppard, 
118  Ala.  474  (23  So.  Rep.  662) ;  Morrow  v.  Campbell,  118 
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Ala.  330  (24  So.  Rep.  852).  Insolvency  of  a  debtor  whose 
conveyance  is  assailed  as  a  fraud  upon  his  creditors  need 
not  be  shown  to  have  existed  at  the  time  of  the  convey- 
ance, but  must  be  shown  to  exist  at  the  time  of  bringing 
the  action  to  set  it  aside.  Banning  v.  Purinton,  105  la.  642 
(75  N.  W.  Rep.  639).  For  a  discussion  as  to  what  con- 
stitutes such  insolvency  of  a  debtor  as  will  invalidate  his 
conveyance  as  a  fraud  on  his  creditors,  see  David  Adler  & 
Sons  Clothing  Co.  v.  Hellman,  55  Neb.  266  (75  N.  W. 
Rep.  877). 

Sec.  329.  Preference  of  creditors.  The  right  of  a  fail- 
ing debtor  to  prefer  creditors  is  recognized  in  Michigan, 
Minnesota,  Nebraska  and  New  Jersey.  Belding  Sav.  Bank 
V.  Moore,  118  Mich.  150  (76  N.  W.  Rep.  368)  ;  Dyson  v. 
Johnson,  74  Minn.  439  {^^  N.  W.  Rep.  236;  73  Am.  St. 
Rep.  358)  ;  Blair  State  Bank  v.  Stewart,  57  Neb.  58  {yy  N. 
W.  Rep.  370)  ;  Blair  State  Bank  v.  Stewart,  57  Neb.  64 
{yy  N.  W.  Rep.  372)  ;  Dresser  v.  Zabriskie,  N.  J.  Eq. 
(39  Atl.  Rep.  1066).  A  bank  holding  paper  for  col- 
lection merely,  charged  with  no  duty  other  than  its  due 
presentment,  if  it  discharges  that  duty  and  is  guilty  of  no 
misrepresentations  or  fraudulent  concealment,  is  not  for- 
bidden to  obtain  a  preference  for  a  debt  owing  to  itself 
from  the  same  debtor.  United  States  Bank  v.  Westervelt, 
55  Neb.  424  (75  N.  W.  Rep.  857).  A  preference  by  a  fail- 
ing debtor  in  favor  of  members  of  his  family  can  only  be 
sustained  when  it  clearly  appears  that  the  transaction  was 
made  in  good  faith,  Schuberth  v.  Schillo,  177  111.  346  (52 
N.  E.  Rep.  319)  ;  but  a  conveyance  of  lots  by  a  husband 
to  his  wife  to  pay  an  obligation  justly  due  to  her  is  not 
rendered  fraudulent  by  the  fact  that  the  husband  retains 
control  and  management  of  the  property.  Dresser  v.  Za- 
briskie, •  N.  J.  Eq.  (39  Atl.  Rep.  1066).  The  pro- 
vision in  W.  Va.  Laws  1895,  ch.  4,  declaring  certain  pref- 
erences of  creditors  void  and  making  them  inure  to  the 
benefit  of  all  creditors,  does  not  apply  to  transfers  and 
charges  in  existence  prior  to  the  passage  of  such  statute. 
Casto  V.  Greer,  44  W.  Va.  332  (30  S.  E.  Rep.  100).  Ga. 
Code,  §  2697,  construed  and  applied — preference  of  cred- 
itors.    Lamkin  v.  Clary,  103  Ga.  631  (30  S.  E.  Rep.  596). 

Sec.   330.    Preference   of   creditors — Conveyances   in 
coQtemplation  of  insolvency.    In  Iowa  it  is  held  that  a 
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mortgage  executed  and  delivered  to  a  mortgagee  who  re- 
ceives the  same  in  good  faith  and  without  any  knowledge 
of  a  contemplated  assignment  by  the  mortgagor  is  valid, 
when  recorded  before  the  assignment  although  executed 
at  the  same  time.     Creglow  v.  Eichhorn,        la.  {yy 

N.  W.  Rep.  526).  The  principle  of  this  case  is  supported 
by  Manton  v.  J.  F.  Seiberling  &  Co.,  107  la.  534  (78  N. 
W.  Rep.  194).  Mortgages  in  the  usual  course  for  cash 
advanced  the  debtor  are  not  within  the  scope  of  the  law  of 
Louisiana  presuming  fraudulent  preferences  from  the  mort- 
g^age  granted  within  three  months  preceding  the  insolvency. 
La.  Civ.  Code.  Art.  1986;  Rev.  Stat.,  §  1808,  construed  and 
applied.  Brashear  v.  Alexandria  Cooperage  Co.,  50  La. 
Ann.  587  (23  So.  Rep.  540).  Neb.  Comp.  Stat.  1897,  ch. 
6,  §§  42,  43.  forbidding  an  insolvent  or  one  contemplating 
insolvency  from  conveying  his  property  with  a  view  of  pre- 
venting it  from  coming  to  the  assignee  in  insolvency  or  for 
the  purpose  of  preferring  creditors,  within  30  days  before 
making  an  assignment,  do  not  invalidate  conveyances  made 
more  than  30  days  before  the  execution  of  a  deed  of  vol- 
untary assignment,  or  conveyances  made  as  a  preference 
within  such  30  days,  where  at  the  time  of  their  execution 
•an  assignment  was  not  contemplated  and  the  parties  to 
the  conveyance  had  no  intention  to  contravene  or  evade 
the  assignment  law.  Blair  State  Bank  v.  Stewart,  57  Neb. 
58  {yy  N.  W.  Rep.  370)  ;  57  Neb.  64  (yy  N.  W.  Rep.  372). 

Sec.  331.    Preferences  by  insolvent  corporations.    An 

insolvent  corporation  may  prefer  one  of  its  creditors  over 
another,  First  Nat.  Bank  v.  Garretson,  107  la.  196  {yy  N. 
W.  Rep.  856)  ;  Manton  v.  J.  F.  Seiberling  &  Co.,  107  la. 
534  (78  N.  W.  Rep.  194);  Grand  De  Tour  Plow  Co.  v. 
Rude  Bros.  Mfg.  Co.,  60  Kan.  145  (55  Pac.  Rep.  848)  ;  and 
in  the  second  case  cited  it  is  held  that  the  validity  of  such 
a  preference  is  to  be  determined  by  the  law  of  the  state 
where  the  property  is  situated,  and  not  by  that  of  where 
the  company  is  incorporated.  In  Indiana  an  insolvent  cor- 
poration may  prefer  one  or  more  of  its  creditors  by  making 
a  mortgage  on  its  real  estate,  and  this  rule  will  be  applied 
to  sustain  the  validity  of  such  a  mortgage  of  lands  situated 
in  that  state  made  by  a  corporation  organized  and  domiciled 
in  another  state  to  a  citizen  of  such  other  state,  where  the 
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Statute  law  of  such  foreign  state  does  not  expressly  in- 
validate it,  although  under  the  decisions  of  its  highest 
courts,  applying  the  principles  of  the  common  law,  such  a 
mortgage  would  be  held  invalid  in  that  state.  Nathan  v. 
Lee,  152  Ind.  232  (52  N.  E.  Rep.  987;  43  L.  R.  A.  820). 

Sec.  332.  Property  exempt  from  execution  or  held  in 
trust.  There  can  be  no  fraudulent  conveyance  of  property 
exempt  from  execution.  Kozminski  v.  Kuzniak,  118  Mich. 
621  {yy  N.  W.  Rep.  242) ;  Baker  v.  Hines,  Ky. 
(43  S.  W.  Rep.  452 ;  19  Ky.  Law  Rep.  1354) ;  Bartels  v. 
Kinninger,  144  Mo.  370  (46  S.  W.  Rep.  163)  ;  Carroll  v. 
Dawson,      '   Ky.  (46  S.  W.  Rep.  222;  20  Ky.  Law 

Rep.  349) ;  Gray  v.  Patterson,  65  Ark.  373  (46  S.  W.  Rep, 
730;  67  Am.  St.  Rep.  937).  Homestead  lands  exempt  from 
the  existing  claims  of  his  creditors  voluntarily  conveyed 
from  a  husband  to  his  wife  do  not  become  liable  for  such 
debts  by  subsequently  losing  their  homestead  character. 
Bank  of  Bladen  v.  David,  53  Neb.  608  (74  N.  W.  Rep.  42). 
Where  the  value  of  land  conveyed  by  a  husband  to  his 
wife  over  and  above  incumbrances  thereon  does  not  exceed 
the  $600  exemption  given  him  by  statute  and  the  value 
of  one  third  thereof  to  which  his  wife  had  an  inchoate 
right,  it  cannot  be  set  aside  by  creditors.  Marmon  v. 
White,  151  Ind.  445  (51  N.  E.  Rep.  930).  But  to  the  ex- 
tent the  value  of  the  property  conveyed  exceeds  these  ex- 
emp'tions  it  is  fraudulent.  Nelson  v.  Cottingham,  152  Ind. 
135  (52  N.  E.  Rep.  702).  In  the  case  of  Town  of  Brook- 
field  V.  Sawyer,  68  N.  H.  406  (39  Atl.  Rep.  257),  the  Supreme 
Court  of  New  Hampshire  while  recognizing  the  majority 
of  decisions  as  being  to  the  contrary,  especially  approves 
the  case  of  Currier  v.  Sutherland,  54  N.  H.  475^  in  which 
it  was  held  that  a  conveyance  of  property  which  is  exempt 
from  attachment  or  levy  may  be  fraudulent  and  void  as  to 
creditors ;  that  the  right  of  homestead  being  personal  to  the 
parties  in  whom  it  exists,  is  not  assignable  and  cannot  be 
set  up  as  a  defense  by  a  fraudulent  grantee ;  and  that  such 
grantee  cannot  recover  possession  against  the  creditor  of 
the  grantor  who  has  taken  the  homestead  on  execution. 
A  written  declaration  by  one  holding  the  legal  title  to  land, 
recognizing  the  existence  of  a  trust  in  favor  of  another 
created  by  previous  express  parol  agreement  made  at  the 
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time  the  title  vested  is  valid  as  against  the  creditors  of  the 
party  executing  it  whose  claims  arose  prior  to  the  acquisi- 
tion of  the  property  and  without  any  reliance  upon  it. 
lauch  V.  De  Socarras,  56  N.  J.  Eq.  538  (39  Atl.  Rep.  370). 

Sec.  333.  Force  and  effect  of  fraudulent  conveyance 
between  parties  to  it.  A  conveyance  executed  in  fraud  of 
creditors  is  good  between  the  parties,  and  one  claiming  title 
thereunder  may  enforce  his  right  to  redeem  from  a  mort- 
gage subsequently  executed.  Pierce  v.  Le  Monier,  172 
Mass.  508  (S3  N.  E.  Rep.  125).  Neither  a  party  to  an 
instrument  executed  to  defraud  creditors  nor  his  grantee 
or  assignee  with  notice  can  maintain  an  action  for  its  can- 
cellation, Brown  v.  Carpenter,  57  N.  J.  Eq.  23  (41  Atl.  Rep^ 
562)  ;  Billingsley  v.  Menear,  44  W.  Va.  651  (30  S.  E.  Rep. 
61) ;  and  the  fact  that  a  possible  claim  against  a  grantor^ 
to  defeat  which  he  conveys  his  property  to  another,  never 
matures,  does  not  relieve  him  and  his  heirs  from  being 
bound  by  such  a  conveyance.  Kihlken  v.  Kihlken,  59  O. 
St.  106  (51  N.  E.  Rep.  969). 

Sec.  334.  Rights  of  subsequent  creditors.  Where  a 
conveyance  is  set  aside  as  fraudulent  as  to  existing  credit- 
ors, it  usually  follows  that  such  conveyance  falls  as  ta 
subsequent  creditors.  Ames  v.  Dorrah,  76  Miss.  187  (23 
So.  Rep.  768;  71  Am.  St.  Rep.  522).  Citing,  Thompson  v. 
Dougherty,  12  Serg.  &  R.  448;  Coolidge  v.  Melvin,  42  N. 
H.  510;  Hagerman  v.  Buchanan,  45  N.  J.  Eq.  292  (17  AtL 
Rep.  946)  ;  Carlisle  v.  Rich,  8  N.  H.  44 ;  Bump.  Fraud  Conv. 
pp.  314,  317.  A  voluntary  conveyance  with  intent  to  defraud 
antecedent  creditors  is  void  as  to  subsequent  creditors^ 
Carpenter  v.  Scales,  Tenn.  (48  S.  W.  Rep.  249)^ 

A  deed  executed  by  a  husband  to  his  wife  at  a  time  when 
he  was  not  in  debt,  in  consideration  of  her  caring  for  his 
enfeebled  mother  which  she  did,  will  not  be  set  aside  as  a 
fraud  upon  his  subsequent  creditors  on  account  of  its  re- 
maining unrecorded.  Otis  v.  Sprague,  118  Mich.  61  (76 
N.  W.  Rep.  154).  In  order  for  subsequent  creditors  to 
impeach  a  voluntary  conveyance  by  their  debtor,  they  must 
show  the  existence  of  an  intention  on  his  part  to  defraud 
them.  New  South  Bldg  &  L.  Ass'n  v.  Reed,  96  Va.  345 
(31  S.  E.  Rep.  514;  70  Am.  St.  Rep.  858);  Barkworth  v. 
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Palmer,  ii8  Mich.  50  (76  N.  W.  Rep.  151);  Bronson  v. 
Vaughan,  44  W.  Va.  406  (29  S.  E.  Rep.  1022).  An  intent 
to  defraud  subsequent  creditors  may  be  shown  by  a  volun- 
tary conveyance  of  all  the  grantor's  property  with  a  view 
of  engaging  in  or  continuing  hazardous  enterprises,  and  with 
a  view  of  escaping  responsibilities  for  loss  which  reason- 
ably may  be  contemplated  in  such  enterprises.  Minze- 
sheimer  v.  Doolittle,  56  N.  J.  Eq.  206  (39  Atl.  Rep.  386). 
Where  a  conveyance  is  made  for  the  purpose  of  hindering 
a  single  creditor  who  is  afterward  paid  in  full,  and  there 
were  no  other  concurrent  creditors  who  might  have  been 
hindered  or  delayed,  and  there  was  no  immediate  intention 
of  engaging  in  a  hazardous  business  and  becoming  indebted, 
a  creditor  who  becomes  so  years  afterwards  cannot  set  up 
the  old  fraud  in  avoidance  of  the  conveyance.  Gray  v. 
Filwell,  57  N.  J.  Eq.  446  (41  Atl.  Rep.  869).  No  intent 
to  defraud  creditors  being  shown,  one  who  conveys  her 
land  in  trust  reserving  the  income  to  herself  has  no  such  in- 
terest in  the  body  of  the  estate  as  can  be  subjected  to  the 
payment  of  subsequent  debts  on  account  of  the  fact  that 
the  trust  deed  provides  for  the  disposition  of  the  property 
in  such  manner  as  she  may  by  her  will  direct  and  gives  the 
trustees  power  to  sell  with  her  consent,  the  proceeds  either 
to  be  retained  by  them  or  paid  over  to  her,  Crawford  v. 
Langmaid,  171  Mass.  309  (50  N.  E.  Rep.  606) ;  but  a  trust 
created  by  conveyance  and  reconveyance  to  the  grantor  of 
real  estate  for  his  own  life  with  power  to  receive  rents  and 
profits  for  his  own  benefit  and  to  sell  and  otherwise  dis- 
pose of  the  property  without  accounting  for  the  proceeds, 
with  remainder  after  his  life  estate  to  his  daughters  in  case 
the  property  is  not  disposed  of  by  him,  is  void  in  favor  of 
his  subsequent  creditors,  Scott  v.  Keane,  87  Md.  709  (40 
Atl.  Rep.  1070;  42  L.  R.  A.  359).  A  conveyance  made  to 
defraud  the  creditors  of  a  grantor  is  valid  against  a  subse- 
quent purchaser  for  valuable  consideration  with  notice  of 
the  first  conveyance.  Quimby  v.  Williams,  67  N.  H.  489 
(41  Atl.  Rep.  862 ;  68  Am.  St.  Rep.  685). 

Sec.  335.    Setting  aside — ^Who  may  maintain  the  action. 

An  administrator  may  sue  to  set  aside  a  deed  executed  by 
his  decedent  in  fraud  of  his  creditors,  where  the  property 
is  needed  to  pay  debts.     Matthews  v.  Hutchings,  68  N.  H. 
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412  (40  Atl.  Rep.  1063)  ;  Webb  v.  Atkinson,  122  N.  C.  683 
(29  S.  E.  Rep.  949).  A  receiver  of  an  insolvent  corpora- 
tion may,  in  behalf  of  its  creditors,  disaffirm  acts  of  the 
corporation  and  maintain  actions  to  set  aside  transfers  and 
conveyances  of  the  corporate  property  made  in  fraud  of 
their  rights.  Washington  Mill  Co.  v.  Sprague  Lum'.  Co., 
19  Wash.  165  (52  Pac.  Rep.  1067).  A  receiver  appointed  in 
proceedings  supplementary  to  execution  may  maintain  an 
action  to  set  aside  a  fraudulent  transaction  of  the  execu- 
tion debtor.  Pender  v.  Mallett,  123  N.  C.  57  (31  S.  E.  Rep. 
351).  Under  Mo.  Rev.  Stat.  1889,  §  571  an  attaching 
creditor  may-maintain  an  action  to  set  aside  any  fraudulent 
conveyance  affecting  any  property  attached  by  him,  with- 
out first  exhausting  his  remedy  at  law.  Mansur  &  Teb- 
betts  Imp.  Co.  v.  Jones,  143  Mo.  253  (45  S.  W.  Rep.  41). 
A  surety  on  an  official  bond  is  a  creditor  of  the  principal 
and  has  all  the  rights  of  such  as  against  a  conveyance  by 
such  principal  in  fraud  of  his  creditors.  Ames  v.  Dorrah, 
76  Miss.  187  (23  So.  Rep.  768;  71  Am.  St.  Rep.  522).  A 
creditor  who  has  knowledge  of  his  debtor's  fraudulent  con- 
veyance of  her  property  in  violation  of  an  agreement  be- 
tween them  does  not  waive  his  right  to  assail  such  convey- 
ance by  subsequently  taking  from  the  debtor  a  new  note 
and  a  mortgage  on  other  property.  First  Nat.  Bank  v. 
Maxwell,  123  Cal.  360  (55  Pac.  Rep.  980;  69  Am.  St.  Rep. 
64). 

Sec.  336.  Setting  aside— Reducing  claim  to  judgment 
— ^Exhausting  legal  remedies.  Under  Kan.  Gen.  Stat.  1889, 
ch.  14,  §§  6,  7,  a  purchase  of  land  and  a  payment  of  the 
consideration  therefor  by  one  who  causes  it  to  be  conveyed 
to  another,  vests  the  title  in  the  latter,  subject  to  a  trust  in 
favor  of  the  creditors  of  the  former  as  to  whom  such  con- 
veyance is  presumed  to  be  fraudulent ;  but  before  a  creditor 
can  maintain  an  action  to  enjoin  the  holder  of  the  title  to 
the  property  from  conveying  it,  he  must  reduce  his  claim 
against  the  debtor  to  judgment.  State  Bank  v.  Chatten, 
59  Kan.  303  (52  Pac.  Rep.  893).  The  last  proposition 
stated  above  is  supported  by  Harrison  v.  Shaffer,  60  Kan. 
176  (55  Pac.  Rep.  881).  Under  Ala.  Code  1896,  §  818,  a 
simple  contract  creditor  may  maintain  an  action  to  set  aside 
a  fraudulent  conveyance  of  his  debtor  without  first  exhaust- 
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ing  his  legal  remedy  to  a  return  of  nulla  bona,  whether  the 
debtor  be  living  or  dead.  Freeman  v.  Pullen,  119  Ala.  235 
(24  So.  Rep.  57).  The  statute  of  West  Virginia  against 
fraudulent  conveyances  gives  an  absolute  right  to  a  creditor 
to  a  suit  in  equity  to  annul  a  fraudulent  conveyance;  and 
he  is  not  compelled  first  to  subject  other  property  of  the 
debtor  by  execution  or  otherwise.  Hoffman  v.  Flemings 
43  W.  Va.  762  (28  S.  E.  Rep.  790). 

Sec.  337*  Setting  aside-^omplaint.  A  bill  by  a  part- 
nership creditor  may  join  several  separate  fraudulent  grant- 
ees and  grantors  and  attack  conveyances  made  by  debtors 
as  partners  and  as  individuals,  without  being  open  to  the 
objection  of  multifariousness.  Steiner  Land  &  Lumber 
Co.  V.  King,  118  Ala.  546  (24  So.  Rep.  35).  In  Illinois  it  is 
not  necessary  to  allege  an  execution  returned  "no  prop- 
erty found."  Andrews  v.  Donnerstag,  171  111.  329  (49  N. 
E.  Rep.  558).  A  complaint  by  creditors  to  set  aside  a 
mortgage  as  fraudulent  must  show  that  the  debtor's  interest 
in  the  property  over  and  above  the  mortgage  is  insufficient 
to  satisfy  their  claims.  Hill  v.  Denneney,  106  la.  726  {^yj 
N.  W.  Rep.  472).  It  must  describe  the  land  embraced 
in  the  fraudulent  conveyance  with  such  certainty  as  a  de- 
cree based  on  such  description  would  be  effective  without 
extraneous  evidence.  Sheffer  v.  Hines,  149  Ind.  413  (49 
N.  E.  Rep.  348).  A  receiver  may  be  appointed  in  an  action 
to  set  aside  a  fraudulent  conveyance  of  the  equity  of 
redemption  where  the  owner  is  in  possession  and  receiving 
the  rents,  and  the  complaint  need  not  aver  the  nature  and 
amount  of  the  incumbrances  on  the  land,  but  it  is  sufficient 
to  allege  a  fraudulent  transfer  of  the  debtor's  equity  and 
the  insolvency  of  both  the  debtor  and  his  grantee.  Free- 
man V.  Stewart,  119  Ala.  158  (24  So.  Rep.  31).  The  insolv- 
ency of  the  grantor  is  sufficiently  shown  by  an  allegation 
that  at  the  time  of  the  conveyance  and  at  the  time  of  the 
bringing  of  the  suit  he  had  not  sufficient  property  sub- 
ject to  execution  to  pay  the  plaintiff's  debts.  Vansickle  v. 
Shenk,  150  Ind.  413  (50  N.  E.  Rep.  381).  For  particular 
complaint  held  sufficient  see  Andrews  v.  Donnerstag,  171 
111.  329  (49  N.  E.  Rep.  558). 

Sec.  338.  Setting  aside— Parties.  A  mere  contract 
creditor  and  a  judgment  creditor  may  join  in  a  bill  to  reach 
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property  fraudulently  conveyed  by  their  common  debtor. 
Steiner  Land  &  Lumber  Co.  v.  King,  ii8  Ala.  546  (24  So. 
R^P-  35)-  I"  New  Jersey  it  is  held  that  where  a  judgment 
creditor  has  commenced  an  action  to  set  aside  a  fraudulent 
conveyance,  other  judgment  creditors  cannot  be  made  par- 
ties plaintiff,  with  his  consent,  and  share  in  the  benefit  of 
the  proceedmgs  over  the  objection  of  the  defendant.  lauch 
V.  De  Socarras,  56  N.  J.  Eq.  524  (39  Atl.  Rep.  381).  Prior 
mortgagees  are  not  necessary  parties.  Freeman  v.  Stewart, 
1 19  Ala.  158  (24  So.  Rep.  31).  But  where  an  alleged  fraudu- 
lent grantee  assumed  the  payment  of  a  prior  mortgage  on 
the  premises  the  holder  thereof  is  a  proper  party  defend- 
ant. Smiser  v.  Stephens-Wolford  Go's  Assignee,  Ky. 
(45  S.  W.  Rep.  357;  20  Ky.  Law  Rep.  501). 

Sec.  339.  Setting  aside— Liens  and  priorities  acquired 
by  creditor  bringing  the  action.  The  mere  filing  of  a  bill 
by  a  judgment  creditor  to  set  aside  a  trust  deed  as  fraudu- 
lent does  not  give  him  a  lien  on  the  property,  where  the 
charge  of  fraud  is  not  sustained.  McClurg  v.  McSpadden, 
loi  Tenn.  433  (47  S.  W.  Rep.  698).  In  Michigan  it  is  held 
that  a  filing  of  a  creditor's  bill  in  aid  of  execution,  to  reach 
land  conveyed  by  a  judgment  debtor  in  fraud  of  his  credit- 
ors, does  not  create  a  lien  on  the  property;  and  upon  his 
death  the  action  abates.  Beith  v.  Porter,  119  Mich.  365  (78 
N.  W.  Rep.  336).  See  opinion  for  collation  of  numerous 
authorities  to  the  contrary.  The  holder  of  a  judgment 
which  is  not  a  lien  on  the  lands  conveyed  by  the  judgment 
debtor  in  fraud  of  his  creditors,  who  causes  ah  execution  to 
be  levied  thereunder  on  such  land  and  proceeds,  and  the 
same  is  returned  unsatisfied,  does  not  acquire  a  lien  prior 
to  the  equitable  lien  of  a  junior  judgment  creditor  obtained 
by  his  filing  a  bill  in  equity  to  set  aside  the  conveyance. 
Union  Nat.  Bank  v.  Lane,  177  111.  171  (52  N.  E.  Rep.  361 ; 
69  Am.  St.  Rep.  216).  Where  a  judgment  creditor  of  a 
fraudulent  grantee  of  land  subjects  the  land  to  the  pay- 
ment of  his  claim  without  knowledge  of  the  frau4ulent 
character  of  his  title,  and  before  any  steps  are  taken  by  the 
creditors  of  the  fraudulent  grantor,  he  is  entitled  to  priority. 
Applegate  v.  Applegate,  107  la.  312  (78  N.  W.  Rep.  34). 
The  court  refers  to  the  following  cases :  Robinson  v.  Mon- 
joy,  7  N.  J.  L.  173 ;  Gibbs  v.  Chase,  10  Mass.  125 ;  Parker  v. 
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Freeman,  2  Tenn.  Ch.  612 ;  Susong  v.  Williams,  i  Heisk. 
625;  Budd  V.  Atkinson,  30  N.  J.  Eq.  530;  Powell  v.  Ivey, 
88  N.  C.  256;  Chapin  v.  Pease,  10  Conn.  69  (25  Am.  Dec. 

56). 

Sec.  340.  Setting  aside — Protection  to  grantee — Re- 
turn of  consideration  or  giving  lien  for  it.  An  alleged 
fraudulent  grantee  who  seeks  to  defend  his  conveyance  on 
the  ground  that  he  is  a  good-faith  purchaser  for  a  valuable 
consideration,  must  allege  facts  showing  him  to  be  such, 
and  not  mere  conclusions.  Freeman  v.  Stewart,  119  Ala. 
158  (24  So.  Rep.  31).  A  grantee  in  a  conveyance  of  prop- 
erty executed  to  defraud  the  grantor's  creditors,  paying  full 
value  in  cash  and  notes  therefor,  who  afterwards  at  the 
debtor's  request  mortgaged  the  property  and  used  the 
money  realized  in  paying  a  bona  fide  debt  of  the  debtor 
who  credited  the  grantee's  notes  with  the  amount,  will  be 
held  relieved  from  claims  of  other  creditors  to  the  extent 
of  such  payment.  Sprague  v.  Ryan,  11  S.  Dak.  54  (75  N. 
W.  Rep.  390).  Citing,  Murphy  v.  Briggs,  69  N.  Y.  446. 
Where  a  conveyance  not  intentionally  fraudulent,  or  for 
which  the  grantee  pays  a  valuable  consideration,  is  set  aside 
by  the  grantor's  creditors  equity  will  protect  the  grantee 
to  the  extent  of  refunding  his  purchase  money  or  allowing 
the  conveyance  to  stand  as  security  for  it.  Rosenbaum  v» 
Davis,        Tenn.  (48  S.  W.  Rep.  706)  ;  Carpenter  v» 

Scales,        Tenn.  (48  S.  W.  Rep.  249).    When,  in  a 

court  of  equity,  a  deed  is  sought  to  be  set  aside  as  voluntary 
and  fraudulent  as  against  creditors,  and  the  evidence  is 
not  sufficient  to  induce  the  court  to  void  the  deed  absolutely,, 
but  is  sufficient  to  excite  a  well  founded  suspicion  as  to  the 
adequacy  of  the  consideration  and  the  fairness  of  the  trans- 
action, the  court  will  permit  the  conveyance  to  stand  only 
as  security  for  the  consideration  actually  given.  Withrow 
V.  Warner,  56  N.  J.  L.  795  (40  Atl.  Rep.  721 ;  67  Am.  St. 
Rep.  504).  To  the  same  effect  is  the  case  of  Joseph  M. 
Smith  Co.  V.  O'Brien,  57  N.  J.  Eq.  365  (41  Atl.  Rep.  492). 
Where,  pending  an  action  by  the  creditors  of  an  insolvent 
debtor  to  set  aside  a  conveyance  made  by  him  in  fraud  of 
their  rights  to  another  creditor,  the  consideration  paid  by 
the  grantee  is  returned  to  him  and  afterwards  a  judgment 
is  rendered  setting  aside  the  conveyance,  the  plaintiffs  can- 
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not  by  amended  complaint'  also  recover  such  consideration. 
Zell  Guano  Co.  v.  Heatherly,  45  W.  Va.  311  (31  S.  E.  Rep. 
932). 

Sec.  341.  Setting  aside — ^Practice.  Applying  Ga. 
Code,  §  2695,  which  declares  in  substance  that  every  con- 
veyance had  or  made  with  the  intention  to  delay  or  defraud 
creditors,  and  such  intention  known  to  the  party  taking, 
shall  be  void,  it  is  held  that  in  an  action  to  cancel  a  fraudu- 
lent conveyance  it  is  error  to  charge  that  if  the  debtor  made 
a  conveyance  with  the  intention  to  "delay,  hinder  and  de- 
fraud" his  creditors,  it  would  be  void,  as  the  acts  avoiding 
the  conveyance  should  have  been  stated  disjunctively. 
Evans  v.  Coleman,  loi  Ga.  152  (28  S.  E.  Rep.  645).  A 
conveyance  assailed  as  a  fraud  upon  the  grantor's  cred- 
itors cannot  be  sustained  by  the  grantees  showing  that 
the  property  ivas  originally  purchased  and  paid  for  by  them, 
and  the  title  was  conveyed  to  the  grantor  merely  for  the 
purpose  of  preventing  their  creditors  from  reaching  it 
Cloud  V.  Malvin,  108  la.  52  (75  N.  W.  Rep.  645 ;  45  L.  R.  A. 
209).  One  acquiring  a  mortgage  on  property  conveyed  to  de- 
fraud creditors,  from  a  party  to  the  fraud  pending  an  action 
by  a  single  conttact  creditor  to  set  aside  such  fraudulent 
conveyance,  takes  subject  to  the  judgment  rendered  in  such 
action.  Wild  v.  Noblesville  B.  L.  F.  &  S.  Ass'n,  153  Ind. 
5  (S3  N.  E.  Rep.  944).  A  fraudulent  grantor  made  a  party 
to  an  action  subjecting  the  property  he  has  conveyed  to 
the  claims  of  creditors,  who  fails  to  assert  a  right  of  home- 
stead therein  in  such  action  cannot  afterward  assert  such 
right.  Traders'  Nat.  Bank  v.  Schorr,  20  Wash,  i  (54  Pac. 
Rep.  543;  ^2,  Am.  St.  Rep.  17).  Citing,  Hill  v.  Lancaster, 
88  Ky.  338  (11  S.  W.  Rep.  74).  Upon  the  setting  aside  of 
the  debtor's  fraudulent  conveyance  he  cannot  claim  a  home- 
stead in  lands  involved,  where  a  homestead  had  been  pre- 
viously allotted  to  him  in  other  lands,  to  which  he  has 
taken  no  exception.  Marshburn  v.  Lashlie,  122  N.  C.  237 
(29  S.  E.  Rep.  371). 

Sec.  342.  Setting  aside — ^Proof  of  fraud — ^Evidence. 
If  a  transaction  which  is  assailed  as  a  fraud  upon  creditors 
is  capable  of  two  constructions,  one  that  comports  with 
honesty,  and  one  with  dishonesty,  the  former  should  be 
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adopted  by  the  court.  Gray  v.  Folwell,  57  N.  J.  Eq.  446 
(41  Atl.  Rep.  869) ;  Farmers'  Bank  v.  Worthington,  145 
Mo.  91  (46  S.  W.  Rep.  745).  Under  Neb.  Comp.  Stat.,  ch. 
32,  §  20,  fraudulent  intent  is  a  question  of  fact.  Omaha 
Coal,  C.  &  L.  Co.  V.  Suess,  54  Neb.  379  (74  N.  W.  Rep. 
620)  ;  Schott  V.  Machamer,  54  Neb.  514  (74  N.  W.  Rep. 
854)  ;  United  States  Nat.  Bank  v.  Westervelt,  55  Neb.  424 
(75  N.  W.  Rep.  857)  ;  David  Adler  &  Sons  Clothing  Co. 
V.  Hellman,  55  Neb.  266  (75  N.  W.  Rep.  877).  A  grantee's 
testimony  as  to  the  indebtedness  from  the  grantor  to  him 
ivill  not  be  rejected  because  the  former,  in  sworn  returns 
to  the  assessor,  stated  that  he  had  no  credits.  Conry  v. 
Benedict,  108  la.  664  (76  N.  W.  Rep.  840;  75  Am.  St.  Rep. 
282).  Fraud  on  the  part  of  a  grantee  purchasing  land  in 
good  faith  from  one  disposing  of  it  to  defraud  his  creditors 
is  not  established  by  the  fact  that  he  bought  land  for  $40 
an  acre  for  which  his  grantor  had  formerly  asked  $50. 
Farmers'  Bank  v.  Worthington,  145  Mo.  91  (46  S.  W.  Rep. 
745)'.  For  cases  determining  particular  questions  as  to  the 
admissibility  of  evidence,  see  Coulter  v.  Lumpkin,  100  Ga. 
784  (28  S.  E.  Rep.  459)  ;  Taylor  v.  Mallory,  96  Va.  18  (30 
S.  E.  Rep.  472).  Particular  evidence  held  sufficient  to 
show  that  a  conveyance  was  a  fraud  on  creditors.  Hay  v. 
Marsh,  152  Ind.  651  (51  N.  E.  Rep.  1053)  ;  Sheboygan  Boot 
&  Shoe  Co.  V.  Miller,  99  Wis.  527  (75  N.  W.  Rep.  87) ; 
Hunt  V.  Johnson,  105  la.  311  (75  N.  W.  Rep.  103)  ;  Bank  of 
Charleston  National  Banking  Ass'n  v.  Dowling,  52  S.  C. 
345  (29  S.  E.  Rep.  788)  ;  Mansur  &  Tebbetts  Imp.  Co.  v. 
Jones,  143  Mo.  253  (45  S.  W.  Rep.  41)  ;  Glasgow  Mill  Co. 
V.  Burnes,  144  Mo.  192  (45  S.  W.  Rep.  1074).  Particular 
evidence  held  insufficient  to  show  that  a  conveyance  was 
fraudulent  as  to  creditors.  Eddy  v.  Wearin,  105  la.  387 
(75  N.  W.  Rep.  177)  ;  Banning  v.  Purinton,  105  la.  642 
(75  N.  W.  Rep.  639)  ;  Cloud  v.  Malvin,  108  la.  52  (75  N. 
W,  Rep.  645 ;  45  L.  R.  A.  209)  ;  Bond  v.  btryker,  73  Minn. 
265  (76  N.  W.  Rep.  26)  ;  Cowart  v.  Epstein,  loi  Ga.  i 
(29  S.  E.  Rep.  270)  ;  Merchants'  Bank  v.  Belt,  Va. 
(30  S.  E.  Rep.  467) ;  Farmers'  &  Merchants'  Nat.  Bank  v. 
Hemdon,        Tenn.  (46  S.  W.  Rep.  550)  ;  Walters  v. 

Brown,        Tenn.  (46  S.  W.  Rep.  'jyy)  ;  Polk  v.  Boggs, 

122  Cal.  114  (54  Pac.  Rep.  536). 
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Sec.  343.  Setting  aside— Proof  of  fraud — Presump- 
tions  and  inferences — ^Burden  of  proof.  Fraud  is  not  es- 
tablished by  showing  a  mere  probability  that  the  grantee 
did  not  have  at  the  time  of  the  conveyance  the  amount  of 
money  which  he  claims  to  have  paid  for  the  land.  Farmers' 
Bank  v.  Worthington,  145  Mo.  91  (46  S.  W.  Rep.  745).  A 
debtor  being  unable  to  pay  a  debt  when  called  upon  by  his 
creditor,  a  presumption  arises  that  he  could  not  have  done 
so  at  any  previous  time,  and  an  intervening  conveyance  of 
property  is  considered  fraudulent  and  void;  and  it  is  in- 
cumbent on  the  party  holding  such  property,  and  insist- 
ing upon  such  claim,  to  show  that  such  debtor,  at  the  time 
of  the  conveyance,  retained  other  specific  property,  readily 
accessible,  and  ample  for  the  discharge  of  all  his  debts. 
Ames  V.  Dorrah,  76  Miss.  187  (23  So.  Rep.  768 ;  71  Am.  St. 
Rep.  522).  When  there  are  facts  not  satisfactorily  ex- 
plained from  which  the  law  infers  fraud,  they  will  defeat 
the  title  of  the  grantee  even  where  there  is  no  actual  fraud. 
McGee  v.  Wells,  52  S.  C.  472  (30  S.  E.  Rep.  602).  The 
proposition  that  "fraud  must  be  proved  and  not  presumed" 
is  to  be  understood  only  as  affirming  that  a  contract  law- 
ful and  honest  on  its  face  must  be  treated  as  such,  until 
it  is  shown  to  be  otherwise  by  evidence,  either  positive  or 
circumstantial.  Fraud  may  be  inferred  from  facts  cal- 
culated to  establish  it.  Bronson  v.  Vaughan,  44  W.  Va. 
406  (29  S.  E.  Rep.  1022).  Where  a  grantee  in  an  alleged 
fraudulent  conveyance  denies  an  allegation  of  fraud  on  the 
part  of  the  grantor  and  himself,  the  burden  of  proving  the 
fraud  is  upon  the  plaintiff.  Farmers'  Bank  v.  Worthington, 
145  Mo.  91  (46  S.  W.  Rep.  745).  Although  the  burden  of 
proving  that  a  deed  was  fraudulent  in  fact  is  upon  the 
creditor  seeking  to  set  it  aside,  if  his  claim  is  older  than 
the  deed,  the  burden  of  proof  is  on  the  grantee  to  show 
the  payment  of  a  valuable  consideration  for  the  deed,  or 
if  the  deed  was  executed  for  the  payment  of  existing  debts, 
to  prove  the  validity  of  such  debts,  notwithstanding  recitals 
in  the  deed  favorable  to  him  as  to  these  matters.  Butler 
V.  Thompson,  45  W.  Va.  660  (31  S.  E.  Rep.  960;  72  Am. 
St.  Rep.  838). 

Sec.  344.    Setting  aside — Proof  of  fraud — Declarations 
of  grantor — ^Evidence  of  his  reputation.    A  declaration  of 
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the  grantor  made  subsequent  to  his  conveyance  showing 
its  fraudulent  character  is  admissible  against  him,  but  not 
against  his  grantee,  to  show  his  motive  or  purpose  in  mak- 
ing the  conveyance.  Vansickle  v.  Shenk,  150  Ind.  413  (50 
N.  E.  Rep.  381).  Citing,  Bruker  v.  Kelsey,  ^2  Ind.  51; 
Hogan  V.  Robinson,  94  Ind.  138;  Hunsinger  v.  Hofer,  no 
Ind.  390  (11  N.  E.  Rep.  463);  Stowell  v.  Hazelett,  66  N, 
Y.  635;  Hairgrove  v.  Millington,  8  Kan.  480;  White  v. 
Perry,  14  W.  Va.  66 ;  Brittain  v.  Crowther,  4  C.  C.  A.  341 
(54  Fed.  Rep.  295)  ;  Bump,  Fraud.  Conv.  (4th  Ed.),  §  599. 
Applying  Ga.  Code,  §  5179,  it  is  held  that  where  a  con- 
veyance which  a  father  procured  to  be  made  to  himself  in 
trust,  for  his  daughter  is  assailed  as  a  fraud  upon  his  cred- 
itors, his  declarations  at  the  time  of  the  conveyance  as  to 
his  reason  for  having  the  conveyance  so  made,  are  admis- 
sible on  the  question  of  intention.  Coken  v.  Parish,  105 
Ga.  339  (31  S.  E.  Rep.  205).  Evidence  of  the  grantor's 
reputation  for  honesty  and  fair  dealing  is  not  admissible. 
Vansickle  v.  Shenk,  150  Ind.  413  (50  N.  E.  Rep.  381). 
Citing,  Insurance  Co.  v.  Jachnichen,  no  Ind.  59  (10  N. 
E.  Rep.  636;  59  Am.  Rep.  194)  ;  Elliott  v.  Russell,  92  Ind. 
526;  Gebhart  v.  Burkett,  57  Ind.  378  (26  Am.  Rep.  61); 
Church  V.  Drummond,  7  Ind.  17;  Rogers  v.  Lamb,  3  Blackf. 
155 ;  Gunderson  v.  Richardson,  56  la.  56  (8  N.  W.  Rep.  683 ; 
41  Am.  Rep.  81) ;  Barton  v.  Thompson,  56  la.  571  (9  N. 
W.  Rep.  899;  41  Am.  Rep.  119)  ;  Fowler  v.  Insurance  Co., 
6  Cow.  674  (16  Am.  Dec.  460) ;  Porter  v.  Seiler,  23  Pa.  St. 
424  (62  Am.  Dec.  341)  :  Thompson  v.  Bowie,  4  Wall.  471 ; 
Smets  V.  Plunket,  i  Strob.  372;  Sturgeon  v.  Sturgeon,  4 
Ind.  App.  232  (30  N.  E.  Rep.  805)  ;  Gutzwiller  v.  Lackman, 
23  Mo.  168. 

Sec.  345.  Setting  aside— Proof  of  fraud — Sufficiency 
of  unsupported  testimony  of  grantor.  A  conveyance  will 
not  be  set  aside  as  fraudulent  on  the  unsupported  testi- 
mony of  the  grantor  that  he  executed  it  for  the  purpose  of 
defrauding  his  creditors.  Straw-Ellsworth  Mfg.  Co.  v.  Cain, 
20  Wash.  351  (55  Pac.  Rep.  321).  The  court  say:  "In 
some  jurisdictions — notably  in  Alabama — it  is  held  that  the 
motive  or  intent  of  a  party  in  the  execution  of  a  written 
instrument  cannot  be  proved  or  disproved  by  his  own  testi- 
mony, but  must  be  inferred  from  the  facts  and  circum- 
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stances  surrounding  and  characterizing  the  transaction. 
Coal  City  Coal  &  Coke  Co.  v.  Hazard  Powder  Co.,  loS  Ala. 
218  (19  So.  Rep.  392).  See,  also,  McCormick  v.  Joseph^ 
'jj  Ala.  236,  and  Wheless  v.  Rhodes,  70  Ala.  419.  But  in 
courts  where  it  is  held  that  a  party  to  an  instrument  may 
testify  as  to  his  motive  or  intent  in  executing  it — and  which 
seems  to  be  the  general  rule — his  testimony  is  regarded 
merely  as  an  expression  of  his  opinion  as  to  the  character 
of  the  transaction,  and,  if  it  is  not  coi^roborated  by  other 
evidence;  it  is  entitled  to  but  little  weight.  Bump,  Fraud. 
Conv.  (4th  Ed.),  §  618;  Atwood  v.  Impson,  20  N.  J.  Eq. 
150;  Work  V.  Ellis,  50  Barb.  512;  GrifEn  v.  Marquardt,  21 
N.  Y.  121;  Kittering  v.  Parker,  8  Ind.  44.  In  the  last- 
mentioned  case  a  bill  was  filed  to  set  aside  a  conveyance^ 
alleged  to  have  been  fraudulently  executed,  and  the  court 
therei  held  that  the  uncorroborated  testimony  of  the  only 
witness  to  fraud  in  the  vendee,  and  who  was  implicated  by 
his  own  testimony  as  a  participant  in  the  fraud,  was  not 
sufficient  to  set  aside  the  conveyance,  and  that  in  such 
cases  the  witness  ought  to  be  strongly  corroborated  in 
order  to  authorize  such  a  decree.  In  Griffin  v.  Marquardt, 
21  N.  Y.  121,  the  question  was  whether  an  assignor  in 
trust  for  creditors  had  made  an  assignment  for  the  pur- 
pose of  gaining  time  to  pay  his  creditors  and  protect  his 
endorsers,  and  the  assignor  was  asked  this  question :  'Why 
did  you  make  an  assignment?*  And  he  answered :  *I  made 
the  assignment  for  the  purpose  of  gaining  time  to  pay  my 
creditors.  *  *  *  i  wanted  to  protect  my  indorsers.  I 
made  the  assignment  to  pay  my  debts.'  This  testimony 
is  very  much  like  the  testimony  of  the  Cains  in  this  in- 
stance, and  it  was  there  argued  by  counsel  that  the  indis- 
putable testimony  established  the  fact  of  fraud  beyond  con- 
troversy, but  the  court  held  otherwise  and  remarked :  'There 
is  no  force  in  the  suggestion.  Had  Marquardt  testified 
unqualifiedly  that  his  sole  purpose  in  making  the  assign- 
ment was  to  gain  time  to  pay  his  creditors,  it  would  not 
have  been  testimony  so  conclusive  in  its  nature  as  to  have 
constrained  the  judge  who  tried  the  cause,  regardless  of 
all  the  other  evidence  in  the  case,  to  find  against  the  bona 
fides  of  the  assignment.  The  short  answer  is  that  what 
we   are  pointed  to  was  mere   evidence   addressed  to  the 
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judge,  establishing  no  fact  conclusively,  but  to  be  weighed 
and  considered  with  the  other  evidence  in  the  case,  in  pass- 
ing upon  and  determining  the  question  of  an  actual  fraud- 
ulent intent.  That  it  was  the  testimony  of  the  assignor 
gave  no  conclusive  character  to  it  in  the  establishment 
of  a  fact.'  And  in  Atwood  v.  Impson,  20  N.  J.  Eq.  150, 
where  the  question  was  as  to  whether  a  bill  of  sale  of 
chattels  was  intended  to  defraud  creditors,  the  learned 
chancellor  observed  that  *it  would  be  dangerous  to  allow  a 
solemn  written  instrument  to  be  overthrown  for  fraud  by 
the  unsupported  evidence  of  a  participator  in  that  fraud;' 
and  also  stated  that  one  of  the  parties  by  testifying  to  his 
own  fraudulent  act,  fixed  himself  with  infamy,  and  impaired 
his  credit  as  a  witness.  We  think  that  the  principle  an- 
nounced in  the  foregoing  authorities  is,  and  ought  to  be,  the 
law.  The  title  to  property  would  be  extremely  uncertain  if 
it  could  be  devested  by  the  uncorroborated  testimony  of  a 
party  to  the  conveyance.  The  fact  that  a  party  to  a  solemn 
written  instrument  attempts  to  impeach  it  as  fraudulent 
necessarily  constrains  one  to  look  upon  his  testimony  with 
more  or  less  of  suspicion." 

Sec.  346.  Badges  of  fraud — ^Withholding  instrument 
from  record.  A  deed  absolute  on  its  face  executed  in  good 
faith  will  not  be  held  fraudulent  simply  because  it  was 
intended  as  a  mortgage,  McFarlane  v.  Louden,  99  Wis.  620 
(75  N.  W.  Rep.  394 ;  67  Am.  St.  Rep.  883)  ;  but  a  mortgage 
executed  without  any  consideration  for  the  alleged  purpose 
of  preserving  the  property  from  any  loss  which  the  mort- 
gagor might  thereafter  incur,  will  be  held  fraudulent  as  to 
his  creditors.  Brown  v.  Carpenter,  57  N.  J.  Eq.  23  (41  Atl. 
Rep.  562).  A  conveyance  by  a  debtor  of  all  his  property 
pending  an  action  against  him  for  debt,  is  a  badge  of  fraud. 
Butler  V.  Thompson,  45  W.  Va.  660  (31  S.  E.  Rep.  960;  72 
Am.  St.  Rep.  838).  A  grossly  inadequate  consideration  is 
a  badge  of  fraud,  but  it  is  error  to  instruct  that  it  alone  will 
warrant  the  jury  in  setting  the  deed  aside.  McGee  v.  Wells, 
52  S.  C.  472  (30  S.  E.  Rep.  602).  The  fact  that  a  convey- 
ance is  made  to  pay  a  debt  of  the  grantor  which  is  barred 
by  the  statute  of  limitations  does  not  of  itself  render  the 
deed  fraudulent,  but  it  is  a  proper  circumstance  to  con- 
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sider.    Gentry  v.  Field,  143  Mo.  399  (45  S.  W.  Rep.  286) ; 
Schuberth  v.  Schillo,  177  111.  346  (52  N.  E.  Rep.  319). 

Withholding  a  deed  from  record  does  not  affect  the 
question  of  its  being  fraudulent,  the  grantor  not  having 
thereby  obtained  credit.  Gentry  v.  Field,  143  Mo.  399 
(45  S.  W.  Rep.  286)  ;  American  T.  &  Sav.  Bank  v.  McGfetti- 
gan,  152  Ind.  582  (52  N.  E.  Rep.  793;  71  Am.  St.  Rep.  345). 
The  principle  of  this  case  is  supported  by  Boone  Co.  Nat. 
Bank  v.  Newkirk,  144  Mo.  472  (46  S.  W.  Rep.  606).  But 
a  vendee  who,  by  an  agreement  or  understanding  with 
his  vendor,  withholds  from  record  and  keeps  secret  his  deed 
of  conveyance  to  valuable  property,  and  allows  the  vendor 
still  to  hold  himself  out  as  owner,  cannot,  if  the  vendor  be- 
comes insolvent,  set  up  his  title  to  the  property  against 
one  who  has  in  good  faith  parted  with  his  goods  and  credited 
the  vendor  in  the  belief  that  he  is  still  the  owner  of  such 
property.  Bunch  v.  Schaer,  66  Ark.  98  (48  S.  W.  Rep.  1071). 
Particular  case  in  which  the  withholding  of  a  deed  from 
record  was  held  not  to  be  a  badge  of  fraud.  McFarlane 
V.  Louden,  99  Wis.  620  (75  N.  W.  Rep.  394;  67  Am.  St. 
Rep.  883).  Particular  evidence  held  insufficient  to  show 
that  a  deed  given  by  a  failing  debtor  to  secure  a  bona  fide 
debt  was  withheld  from  record  by  an  agreement  between 
the  parties.  Boone  Co.  Nat.  Bank  v.  Newkirk,  144  Mo. 
472  (46  S.  W.  Rep.  606). 

Sec.  347*  Miscellaneous  notes.  Where  a  deed  is 
fraudulent  as  to  the  grantor's  creditors  when  made,  it  can- 
not thereafter  be  purged  of  such  fraud  by  any  act  of  his. 
Gentry  v.  Field,  143  Mo.  399  (45  S.  W.  Rep.  286).  A  con- 
veyance by  an  insolvent  debtor  of  all  the  property  owned 
by  him,  an  equity  of  redemption  in  a  tract  of  land,  in  trust 
to  secure  future  repairs  thereon  which  neither  add  to  nor 
enhance  the  value  of  the  land,  will  be  held  void  under  W. 
Va.  Code,  ch.  74,  §  2.  Lawyer  v.  Barker,  45  W.  Va.  468 
(31  S.  E.  Rep.  964).  A  conveyance  by  a  corporation  of 
all  its  property  to  a  new  corporation  organized  by  its  stock- 
holders IS  ineffectual  as  against  the  creditors  of  the  first 
corporation.  Vance  v.  McNabb  Coal  &  Coke  Co., 
Tenn.  (48  S.  W.  Rep.  235).    A  trust  to  place  one's 

property  beyond  the  reach  of  creditors,  while  retaining  full 
enjoyment  of  the  income  and  revenues  therefrom  through 
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the  instrumentality  of  a  trustee,  cannot  be  created  even 
by  a  married  woman  or  a  woman  in  contemplation  of  mar- 
riage. Brown  v.  McGill,  87  Md.  161  (39  Atl.  Rep.  613; 
39  L.  R.  A.  806;  67  Am.  St.  Rep.  334). 


HOMESTEAD. 


EPITOME  OF  CASES. 

Sec.  348.  Who  may  claim  a  homestead.  An  unmar- 
ried man  living  with  his  sisters  whom  he  supports  is  a 
"householder  having  a  family"  and  is  entitled  to  claim  a 
homestead  under  111.  Stat.,  ch.  52,  §  i.  Wike  v.  Garner, 
179  111.  257  (S3  N.  t.  Rep.  613;  70  Am.  St.  Rep.  102).  In 
South  Carolina  it  is  held  that  a  widower  living  in  a  house 
on  his  land  who  was  the  recognized  head  of  a  household 
composed  of  himself,  his  adopted  daughter  and  her  hus- 
band, is  entitled  to  a  homestead  exemption.  Wagener  v. 
Parrott,  51  S.  C.  489  (29  S.  E.  Rep.  240;  64  Am.  St.  Rep. 
695).  A  widower  residing  with  his  married  daughter,  be- 
tween whom  and  her  husband  there  had  been  neither  an 
actual  nor  a  legal  severance  of  the  marriage  bond,  and 
for  whose  support  the  husband  is  still  legally  and  morally 
bound  to  provide,  is  not  a  housekeeper  with  a  family  within 
the  meaning  of  the  Kentucky  homestead  law.  Louisville 
Banking  Co.  v.  Anderson,        Ky.  (44  S.  W.  Rep.  636; 

19  Ky.  Law  Rep.  1839).  The  fact  that  an  adult  daughter 
is  a  part  owner  of  the  premises  on  which  her  parents  re- 
side, but  does  not  reside  with  her  parents,  but  aids  her 
brother  in  supporting  them,  does  not  constitute  her  the 
head  of  a  family  so  as  to  enable  her  to  claim  a  homestead 
in  such  premises,  under  Mo.  Rev.  Stat.  1889,  §  5435. 
ORidenour-Baker  Grocery  Co.  v.  Monroe,  142  Mo.  165  (43 
S.  W.  Rep.  633).  The  death  of  one's  wife  and  the  removal 
of  all  his  children  does  not  operate  to  defeat  his  right  to 
a  homestead  so  long  as  he  resides  at  the  old  home.     Gray 
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V.  Patterson,  65  Ark.  373  (46  S.  W.  Rep.  730;  67  Am.  St. 
Rep.  937) ;  Gowdy  v.  Johnson,        Ky.  (47  S.  W.  Rep. 

624;  44  L.  R.  A.  400;  20  Ky.  Law  Rep.  997).  A  man  66 
years  old,  although  hale  and  hearty,  is  entitled  to  a  home- 
stead exemption  under  Ga.  Civ.  Code,  §  5912,  allowing  this 
right  to  "every  aged  or  infirm  person."  Allen  v.  Pearce, 
loi  Ga.  316  (28  S.  E.  Rep.  859;  65  Am.  St.  Rep.  306).  The 
court  say:  "The  right  is  to  every  aged  or  infirm  person. 
If  he  be  aged,  he  is  entitled  to  the  exemption,  whether  he 
be  infirm  or  not.  So,  if  he  be  infirm,  he  has  the  right  to 
it,  without  regard  to  his  age.  It  would  be  difficult  to 
designate  an  exact  period  of  life  when  one  might  with  cer- 
tainty be  said  to  have  become  aged;  yet  there  are  certain 
ages  fixed  by  our  statutes,  which,  when  attained,  relieve  a 
man  of  some  of  the  burdens  of  citizenship.  After  he 
reaches  the  age  of  50  years,  he  is  no  longer  subject  to  road 
duty ;  and  after  he  is  60  years  old  he  is  relieved  of  poll  tax, 
and,  at  his  option,  of  jury  service.  It  has  been  held  in  an 
English  case  that  persons  50  years  of  age  are  aged.  Pom- 
eroy  v.  Will  way,  42  Ch.  Div.  510."  Applying  Cal.  Code 
Civ.  Proc,  §§  1465,  1476,  it  is  held  that  a  homestead  should 
be  set  aside  to  an  insolvent  in  the  same  manner  as  if  he 
were  dead.  In  re  Herbert's  Estate,  122  Cal.  329  (54  Pac. 
Rep.  1 109). 

Sec.  349*    In  what  lands  a  homestead  may  be  claimed. 

A  homestead  may  be  claimed  in  lands  in  which  a  debtor 
holds  only  a  life  estate.     Donahue  v.  Mutual  Life  Ins.  Co., 
Ky.  (46  S.  W.  Rep.  211;  20  Ky.  Law  Rep.  357). 

The  undivided  interest  of  a  tenant  in  common  is  a  suf- 
ficient estate  to  support  a  claim  of  homestead.  Wike  v. 
Garner,  179  111.  257  (53  N.  E.  Rep.  613 ;  70  Am.  St.  Rep. 
102).  A  tenant  in  common  in  the  exclusive  possession  of 
the  common  estate  may  claim  a  homestead  therein  as 
against  creditors,  but  he  cannot  assert  such  right  against 
the  demand  of  his  cotenants  to  be  let  into  joint  possession. 
Hertz  V.  Buchmann,  177  111.  553  (53  N.  E.  Rep.  67).  In 
Iowa  it  IS  held  that  a  homestead  right  does  not  depend 
upon  a  title  in  fee  simple,  but  it  may  attach  to  property 
held  under  a  lease,  or  under  a  bond  or  contract  for  a  deed. 
Johnson  Co.  Sav.  Bank  v.  Carroll,        la.  (78  N.  W. 

Rep.  247).    Under  Shannon's  Tenn.  Code,  §§  3798,  3800- 
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3802  (Mill.  &  V.  Code,  §§  2935-2938),  a  homestead  being 
allowable  in  the  first  instance  to  the  head  of  the  family 
alone  and  assignable  only  in  real  estate  owned  by  the 
person  occupying  that  position,  it  is  held  that  during  the 
lifetime  of  the  husband  a  homestead  cannot  be  assigned 
in  a  wife's  separate  estate.  Producers'  Nat.  Bank  v.  Cum- 
berland Lum.  Co.,  100  Tenn.  389  (45  S.  W.  Rep.  981).  In 
Alabama  it  is  held  that  a  husband  may  assert  against  his 
creditor  a  homestead  in  property  upon  which  he  and  his 
wife  have  maintained  the  necessary  residence,  which  was 
acquired  by  her  by  exchanging  property  he  conveyed  to 
her  without  consideration  at  the  time  he  was  indebted  to 
such  creditor.  Head,  J.,  dissenting.  Yates  v.  Adams,  119 
Ala.  243  (24  So.  Rep.  547;  72  Am.  St.  Rep.  910).  Mo. 
Laws  1887,  p.  197,  construed  and  applied — homestead  in 
lands  acquired  by  descent  or  devise.  Loring  v.  Groomer, 
142  Mo.  I  (43  S.  W.  Rep.  647). 

Sec.  350.    Lands  acquired  in  exchange  for  homestead* 

The  exemption  of  a  new  homestead  acquired  with  the  pro- 
ceeds of  an  old  one,  given  by  la.  Code  1873,  §§  2000,  2001, 
extends  only  to  the  value  of  the  old  homestead,  and  the 
new  homestead  to  the  extent  it  exceeds  such  old  home- 
stead is  liable  for  debts  contracted  before  it  was  occupied 
in  the  character  of  a  homestead.  Blue  v.  Heilprin,  105  la. 
608  (75  N.  W.  Rep.  642).  One  claiming  a  homestead  in 
lands  on  account  of  it  having  been  purchased  with  the  pro- 
ceeds of  a  former  homestead  must  clearly  establish  the 
necessary  facts  to  uphold  such  claim.  Johnson  Co.  Sav. 
Bank  v.  Carroll,        la.  (78  N.  W.  Rep.  247).     For  par- 

ticular case  in  Georgia  as  to  whether  land  purchased  with 
the  income  of  a  homestead  becomes  homestead  property, 
see  Kiser  v.  Dozier,  102  Ga.  429  (30  S.  E.  Rep.  967;  66  Am. 
St.  Rep.  184). 

Sec.  351.  Occupancy  and  use  necessary.  In  Alabama 
it  is  held  that  the  owner  of  land  which  he  has  leased  to 
another  may  create  a  homestead  therein  by  a  subsequent 
contract  with  his  lessee,  by  which  he  resides  in  a  part  of 
the  house  on  the  land  and  cultivates  a  part  of  the  ground. 
Dowling  v.  Home,  117  Ala.  242  (23  So.  Rep.  74),  The 
purchase  of  land  for  a  home,  followed  by  the  erection  of  a 
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house  thereon  and  the  occupation  of  the  property  as  a 
homestead  within  a  reasonable  time,  is  sufficient  to  sustain 
a  homestead  claim,  although  the  claimant  may  have  had  an 
intervening  intention  to  sell  the  property  and  invest  the 
money  in  another  place.  Wike  v.  Garner,  179  111.  257  (53 
N.  E.  Rep.  613;  70  Am.  St.  Rep.  102).  Occupancy  as  a 
residence,  and  value,  are  the  only  limitations  placed  upon 
a  homestead  by  the  statutes  of  Idaho;  and  the  fact  that 
the  homestead  is  occupied  in  whole  or  in  part  as  a  hotel 
does  not  deprive  it  of  any  of  the  benefits  or  immunities 
prescribed  by  the  statutes,  so  long  as  it  is  used  and  occupied 
by  the  owner  as  a  home  and  residence  of  himself  and  fam- 
ily, and  is  within  the  limitations  of  the  statute  as  to  value. 
Kiesel    v.    Clemens,        Ida.  (56    Pac.    Rep.    84).     In 

Kansas  a  homestead  may  be  acquired  by  the  purchase  of 
land  with  the  intention  of  occupying  and  claiming  the  same 
as  a  homestead,  followed  by  actual  occupancy  of  a  part  of  it 
and  the  erection  of  improvements,  although  a  tenant  held 
a  lease  of  the  land  and  occupied  the  greater  part  of  it  for 
several  months  after  possession  was  taken  by  the  owner. 
Upton  V.  Coxen,  60  Kan.  i  (55  Pac.  Rep.  284;  72  Am.  St. 
Rep.  341).  To  constitute  a  homestead  under  Vt.  Stat.,  § 
2179,  there  must  be  a  dwelling  owned  by  the  house-keeper 
or  head  of  the  family,  or  one  in  process  of  erection,  and 
actually  used  or  set  apart  and  kept  for  a  home  and  an 
abiding  place  for  the  family ;  and  so  far  as  use  or  occupa- 
tion is  determinative  of  the  location  of  the  homestead  in  land 
used  in  connection  with  the  dwelling,  the  husband's  acts 
and  intentions  control.  Thorp  v.  Thorp,  70  Vt.  46  (39  Atl. 
Rep.  245).  Particular  occupancy  held  to  give  one  a  home- 
stead in  a  40-acre  tract  of  land,  under  the  laws  of  Missis- 
sippi.   Hinds  V.  Morgan,  75  Miss.  509  (23  So.  Rep.  35). 

Sec  352.  Amount  of  land  claimed — Statutes  con- 
strued.  An  estate  of  homestead  cannot  be  more  extensive 
than  the  interest  in  the  land  to  which  it  attaches.  Hertz 
V.  Buchmann,  177  111.  553  (53^  N.  E.  Rep.  67).  Under  the 
statutes  of  Montana  a  homestead  may  be  declared  to  the 
extent  of  $2,500  in  value  in  a  tract  of  land  exceeding  that 
amount  in  value.  Civ.  Code,  §§  1670,  1701,  1703,  construed 
and  applied.  Mitchell  v.  McCormick,  22  Mont.  249  (56 
Pac.  Rep.  216).    In  Nebraska  a  debtor's  homestead  ex- 
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emption  is  limited  in  quantity  to  two  contiguous  lots  in  an 
incorporated  city,  town  or  village;  if  outside  of  such  cor- 
poration, to  i6o  acres  of  land ;  and  in  either  case,  in  value, 
to  $2,ooo.  Beach  v.  Reed,  55  Neb.  605  (76  N.  W.  Rep.  22). 
Under  Utah  Comp.  Laws  1888,  §  3429,  as  amended  by  Laws 
1896,  ch.  71,  §  II,  a  judgment  debtor  may  select  a  home- 
stead consisting  of  land  and  appurtenances  in  one  or  more 
pieces  in  different  localities  of  the  same  or  different  coun- 
ties in  the  state,  not  exceeding  in  value  $1,500  for  the  judg- 
ment debtor,  $500  for  his  wife,  and  ;^25o  for  each  other 
member  of  his  family.  Kimball  v.  Salisbury,  17  Utah,  381 
(S3  Pac.  Rep.  1037).  ^^  selecting  and  setting  apart  a  home- 
stead under  Cal.  Code  Civ.  Proc,  §§  1465,  1476,  it  is  held 
that  in  fixing  the  valuation  of  the  homestead  premises, 
liens  and  incumbrances  of  any  character  are  not  an  element 
entering  into  the  question.  In  re  Herbert's  Estate,  122  Cal. 
329  (54  Pac.  Rep.  1109).  Construing  and  applying  Tex. 
Const.,  Art.  16,  §  51,  providing  that  the  amount  and  value 
of  a  homestead  is  to  be  determined  by  whether  it  is  in  a 
town  or  city  or  in  the  country,  it  is  held  that  in  arriving 
at  a  conclusion  as  to  whether  the  land  is  located  in  a  city, 
town  or  village,  the  fact  of  incorporation  is  not  of  con- 
trolling influence,  and  will  not  of  itself  determine  that  the 
land  is  or  is  not  within  the  limits  of  a  city  or  town ;  but  a 
homestead  may  be  within  the  corporate  limits  of  a  city  or 
town  and  still  be  a  rural  homestead,  or  it  may  be  actually 
within  the  limits  of  a  town  or  village  not  incorporated  and 
be  an  urban  homestead.  And  a  rural  homestead  may  be 
converted  into  an  urban  homestead  by  an  extension  of  the 
boundaries  of  a  city  without  the  consent  of  the  owner,  and 
when  such  a  change  is  made  the  extent  of  the  owner's 
homestead  in  such  a  case  must  be  determined  by  the  con- 
stitution applicable  thereto,  when  the  question  arises. 
Wilder  v.  McConnell,  91  Tex.  600  (45  S.  W.  Rep.  145). 
Particular  evidence  held  sufficient  to  show  that  a  tract  of 
land  claimed  as  a  homestead  is  urban  in  its  character  and 
within  the  platted  portion  of  a  city.  Mead  v.  Marsh,  74 
Minn.  268  (77  N.  W.  Rep.  138).  la.  Code,  §  2978 — extent 
of  homestead — amended.  Laws  1900,  ch.  119. 

"Sec.  353*    Selection,  allotment  and  declaration  of  home- 
stead.   The  truth  of  the  statutory  essentials  of  the  declara- 
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tion  of  a  homestead  is  not  established  by  their  mere  re- 
cital in  such  declaration.  Apprate  v.  Faure,  121  Cal.  466 
(53  Pac.  Rep.  917).  A  mistake  of  mere  judgment  by  apr 
praisers  as  to  the  value  of  land  allotted  as  a  homestead  is 
not  sufficient  ground  for  setting  aside  the  allotment.  Gowdy 
V.  Johnson,        Ky.  (47  S.  W.  Rep.  624;  44  L.  R.  A. 

400;  20  Ky.  Law  Rep.  997).  Where  one  claiming  a  home- 
stead in  land  makes  no  selection  thereof  and  fails  to  assert 
any  specified  claim  in  his  pleadings  in  an  action  to  subject 
the  land  to  execution,  it  is  the  duty  of  the  court  to  fix  his 
homestead  right.  Fischer  v.  Schultz,  98  Wis.  462  (74  N. 
W.  Rep.  222).  The  selection  of  a  homestead  made  by  a 
wife  living  apart  from  her  husband,  in  lands  owned  by  her, 
will  not  be  set  aside  on  his  petition  on  the  ground  that  the 
lands  selected  are  from  the  roughest  and  most  unproductive 
of  her  land,  there  being  no  evidence  that  the  selection  was 
made  in  bad  faith.  Ehrck  v.  Ehrck,  106  la.  614  (76  N. 
W.  Rep.  793;  68  Am.  St.  Rep.  330).  Where  a  homestead 
set  apart  under  N.  C.  Laws  1885,  ch.  347,  has  appreciated  in 
value  since  its  allotment,  the  proper  remedy  of  the  creditor 
is  by  proceedings  in  equity.  Shoaf  v.  Frost,  121  N.  C.  256 
(28  S.  E.  Rep.  412).  An  increase  in  the  value  of  a  home- 
stead will  not  authorize  a  revaluation  and  re-assessment, 
where  there  has  been  no  rapid  or  extraordinary  increase  of 
value  or  unreasonable  outlay  on  the  premises.  Gowdy  v. 
Johnson,        Ky.  (47  S.  W.  Rep.  624 ;  44  L.  R.  A.  400 ; 

20  Ky.  Law  Rep.  997). 

Ala.  Code  1886,  §  2521,  construed  and  applied — filing 
•claim  of  homestead.  Rodgers  v.  Lackland,  117  Ala.  599 
(23  So.  Rep.  489).  The  fact  that  a  wife  joins  her  husband 
in  the  selection  of  a  homestead  which  under  the  statute 
(Cal.  Civ.  Code,  §§  1238-1262)  could  be  made  by  him  alone, 
<loes  not  invalidate  it.  Simonson  v.  Burr,  121  Cal.  582  (54 
Pac.  Rep.  87).  A  married  woman's  declaration  of  home- 
stead under  Cal.  Civ.  Code,  §  1263,  is  insufficient  where 
it  does  not  contain  a  statement  "showing  that  her  hus- 
band had  not  made  such  declaration  and  that  she  therefore 
makes  the  declaration  for  their  joint  benefit."  Cunha  v. 
Hughes,  122  Cal.  iii  (54  Pac.  Rep.  535;  68  Am.  St.  Rep. 
2t).  Ga.  Code,  §§  2018,  2019,  2022,  construed  and  applied 
— setting  apart  homestead  on  application  of  married 
woman.    Pegram  v.  Hancock,  105  Ga.  185  (31  S.  E.  Rep. 
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419).  Ga.  Code,  §§  2830,  2834,  2838,  construed  and  applied 
— allotment  of  homestead — presumptions  as  to  regularity 
of  proceedings.  Dunagan  v.  Stadler,  loi  Ga.  474  (29  S. 
E.  Rep.  440),  overruling,  Falls  v.  Crawford,  76  Ga.  35,  and 
Mabry  v.  Johnson,  85  Ga.  340  (11  S.  E.  Rep.  771).  Ta 
entitle  one  to  the  benefit  of  a  homestead  in  Idaho  the  pro- 
visions of  the  statute  as  to  execution  and  filing  of  the  decla- 
ration of  homestead  must  be  strictly  complied  with,  and  the 
filing  of  a  declaration  which  is  not  acknowledged  and  certi- 
fied as  required  by  statute  does  not  constitute  the  prop- 
erty filed  on  a  homestead.  Ida.  Rev.  Stat.,  §§  3070,  3073, 
construed  and  applied.  Burbank  v.  Kirby,  Ida. 
(55  Pac.  Rep.  295).  Construing  and  applying  la.  Code 
^897,  §  2977,  providing  that  "the  homestead  must  embrace 
the  house  used  as  a  home  by  the  owner  thereof,  and  if  he 
has  two  or  more  houses  used  by  him  at  different  times  and 
places,  he  may  select  which  he  will  retain  as  his  home- 
stead," it  is  held  that  the  selection  of  a  house  not  used  as 
a  homestead  is  ninauthorized  and  void,  but  such  selection 
does  not  operate  as  an  abandonment  of  homestead  rights 
in  a  house  used  as  a  homestead.  Knorr  v.  Lohr,  108  la. 
186  (78  N.  W.  Rep.  904).  N.  C.  Const.,  Art.  10,  §  2;  Code, 
§  503*  construed  and  applied — selection  of  homestead —  duty 
of  appraisers.  McGowan  v.  McGowan,  122  N.  C.  145  (29 
S.  E.  Rep.  372).  N.  C.  Code,  §504;  Bat.  Rev.,  ch.  55,  §  26; 
Laws  1885,  ch.  359,  construed  and  applied — filing  allotment 
of  homestead — ^judgment  lien — limitations.  Bevan  v.  Ellis,. 
121  N.  C.  224  (28  S.  E.  Rep.  471).  Mich.  Comp.  Laws  1897^ 
§§  10364,  10365 —  proceedings  under  levy  when  homestead 
has  not  been  defined— duty  of  officer — amended.  Laws  1899,^ 
No.  218,  p.  338. 

Sec.  354.  Selection  of  homestead  by  occupation  and 
use.  Construing  Utah  Const.,  Art.  22,  §  i,  providing  that 
"the  legislature  shall  provide  by  law  for  the  selection  by 
each  head  of  a  family  of  a  homestead,"  and  Laws  1896,  p. 
213,  providing  that  "if  the  debtor  be  the  head  of  a  family 
there  shall  be  a  further  exemption  of  a  homestead,  to  be 
selected  by  the  judgment  debtor,  consisting  of  lands  and 
appurtenances,"  it  is  held  that  where  a  judgment  debtor 
owns  real  estate  which  does  not  exceed  in  value  the  amount 
of  homestead  exemption,  the  occupation  and  use  of  the  said 
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real  estate  for  the  benefit  of  the  family  is  a  sufficient  se- 
lection. Kimball  v.  Salisbury,  17  Utah,  381  (53  Pac.  Rep. 
1037) ;  Kimball  v.  Salisbury,  19  Utah,  161  (56  Pac.  Rep. 
973).  In  the  last  case  the  court  say:  "In  the  majority 
opinion  of  this  court  in  the  case  of  Kimball  v,  Salisbury, 
17  Utah,  381  (53  Pac.  Rep.  1040),  this  language  is  used: 
^If  the  premises  owned  or  occupied  by  the  debtor  as  a  home- 
stead are  worth  less  than  the  limit  fixed  by  the  statute  as 
exempt  to  the  head  of  the  family,  they  are  exempt' from  ex- 
ecution without  any  necessity  on  the  party  of  the  debtor 
formally  to  select  them  as  a  homestead  and  any  sale  thereof 
upon  execution  will  not  affect  the  title  to  such  exempted 
homestead,  or  deprive  the  actual  owner  or  occupant  thereof 
of  his  homestead  rights  therein.  In  such  a  case,  the  "se- 
lection" of  a  homestead  by  the  judgment  debtor  is  suf- 
ficiently manifest  by  the  fact  of  his  ownership,  residence, 
use  or  occupation  as  such,  and  a  sale  thereof  under  execu- 
tion may  be  set  aside  as  a  cloud  upon  the  title.'  And  the 
following  cases  are  referred  to  in  support  of  that  view: 
Thomas  v.  Dodge,  8  Mich.  51 ;  Beecher  v.  Baldy,  7  Mich. 
488 ;  Riggs  V.  Sterling,  60  Mich.  643  (27  N.  W.  Rep.  705 ; 
I  Am.  St.  Rep.  554)  ;  Scofield  v.  Hopkins,  61  Wis.  370  (21 
N.  W.  Rep.  259) ;  Green  v.  Marks,  25  111.  204 ;  Conklin  v. 
Foster,  57  111.  104.  In  each  of  the  cases  referred  to  the  real 
estate  in  controversy  was  the  home  place,  on  which  was 
situated  the  dwelling  house  of  the  debtor,  in  which  he  re- 
sided with  his  family.  The  same  doctrine  is  held  in  the 
case  of  Hubbell  v.  Canady,  58  111.  425.  Many  other  cases 
hold  the  same  way. 

"In  the  case  of  Kimball  v.  Salisbury,  17  Utah,  381  (53 
Pac.  Rep.  1040),  Judge  Bartch  dissented,  and  in  his  dis- 
senting opinion,  while  he  did  not  dispute  the  correctness 
of  the  cases  quoted  by  the  majority  of  the  court,  under 
the  facts  which  they  each  disclosed,  he  denied  their  appli- 
cation to  the  case  under  consideration,  because  the  facts  in 
that  case  differed  from  the  facts  in  the  cases  quoted.  He 
announced  his  views  regarding  the  matter  in  this  language : 
^It  will  be  noticed  that  both  the  constitution  and  statute 
provide  for  a  homestead  to  be  selected  by  the  head  of  the 
family.  Doubtless,  under  these  instruments,  where  the  land 
is  owned  and  occupied  by  the  judgment  debtor  and  his 
family,  such  ownership  and  occupancy  will  be  notice  to  all 
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the  world  of  their  homestead  rights.  So,  likewise,  where 
the  land  is  used  by  the  judgment  debtor  and  his  family  so 
openly  and  notoriously  with  the  homestead  as  to  impart 
notice  to  the  public  that  it  is  being  used  as  a  part  of  the 
homestead,  such  use  will  be  notice  to  the  judgment  creditor 
that  it  forms  a  part  of  the  homestead,  and  in  neither  of 
such  cases  will  any  other  selection  be  necessary  to  protect 
the  rights  of  the  judgment  debtor/  The  statement  made 
in  the  first  sentence  quoted  from  the  majority  opinion  is 
too  broad,  for  the  reason  that  real  property  is  frequently 
purchased  for  other  than  homestead  purposes.  It  is  ex- 
tensively dealt  in  by  those  engaged  in  real-estate  specula- 
tions, without  regard  to  its  use  as  a  homestead.  The 
sentence  which  follows  the  one  above  referred  to  properly 
states  the  correct  rule  on  the  subject.  The  same  rule  is 
also  stated  in  the  dissenting  opinion,  with  the  addition  that 
the  occupation  of  the  homestead  must  be  *so  open  and  no* 
torious  as  to  impart  notice  to  the  public/ 

"The  term  'selected'  is  not  used  by  the  statute  in  its 
general  sense.  As  defined  by  Webster  the  term  means 
*to  choose  and  take  from  a  number;  to  take  by  preference 
from  among  others.'  Where  the  head  of  the  family  owns 
several  parcels  of  real  estate  which  are  of  less  value  than 
the  limit  of  value  fixed  by  the  statute,  he  can  make  no  se- 
lection, within  the  strict  meaning  of  that  term,  unless  he 
should  select  less  than  the  statute  permits.  No  such 
abridgement  of  the  homestead  right  as  this  would  import 
was  contemplated  by  the  legislature.  In  no  case,  except 
where  the  claimant  owns  real  estate  of  greater  value  than 
the  limit,  can  a  selection  be  made  without  curtailing  the 
right  granted  by  the  statute.  Beecher  v.  Baldy,  7  Mich. 
488;  Thomas  v.  Dodge,  8  Mich.  51;  Thomp.  Homest.  & 
Ex.,  §§  652,  653.  See,  also,  cases  cited  by  this  court  in 
Kimball  v.  Salisbury,  17  Utah,  381  (53  Pac.  Rep.  1040). 
The  term  'selected'  was  therefore  used  in  the  statute  in  a 
sense  different  from  that  which  its  general  meaning  in- 
dicates. It  was  used  in  the  sense  of  'designation,'  'appro- 
priation,' or  'choice,' — all  of  which  indicate  the  idea  of  'se- 
lection,' not  in  its  general,  but  special,  meaning.  Webster 
defines  the  term  'designation'  thus:  'Selection  and  ap- 
pointment for  a  purpose ;  allotment ;  the  act  of  designating 
or  pointing  out;'  and  'appropriation'  thus:     'The  act  of 
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setting  apart  or  assigning  to  a  particular  use,  in  exclusion 
of  all  others ;  application  to  a  special  use  or  purpose,  as  of  a 
piece  of  ground  for  a  park/ 

"The  constitution  of  Michigan  (Art.  i6,  §  2)  provided 
as  follows :  'Every  homestead  not  exceeding  forty  acres  of 
land,  and  the  dwelling  house  thereon,  and  the  appurte- 
nances, to  be  selected  by  the  owner  thereof,  shall  be  exempt.'. 
In  the  case  of  Beecher  v.  Baldy,  7  Mich.  488,  the  claimant 
owned  a  tract  of  land  which  did  not  exceed  the  quantity 
exempted,  on  which  he  lived,  and  said  tract  was  all  the 
land  owned  by  him.  There  was  no  law  providing  how  a 
selection  should  be  made.  In  the  opinion  of  the  court,  this 
language  is  used:  *In  such  a  case  no  "selection"  in  any 
sense  of  the  term,  is,  we  think,  required,  either  by  the  con- 
stitution or  the  law.  But,  if  any  "selection"  in  such  case 
is  required,  it  must  be  in  some  sense  of  the  term  which 
renders  it  possible.  It  can  only  be  possible  in  such  case 
by  using  the  terms  in  the  sense  of  choosing  out  or  select- 
ing a  place  of  residence  from  the  great  mass  of  property  in 
the  state,  without  reference  to  the  township  of  any,  except 
the  particular  tract;  in  other  words,  that  the  party  has 
chosen  to  obtain  and  occupy  this  particular  place  as  a 
homestead,  instead  of  purchasing  and  residing  elsewhere 
in  the  state.' " 

Sec.  355.  Exemption  of  homestead  from  debts.  Under 
S.  Dak.  Comp.  Laws,  §  5104,  a  homestead  is  exempt  from 
sale  for  a  mechanic's  lien.  Morgan  v.  Beuthein,  10  S.  Dak. 
650  (75  N.  W.  Rep.  204;  66  Am.  St.  Rep.  733).  In  Ne- 
braska a  homestead  whose  value  after  deducting  incum- 
brances does  not  exceed  $2,000  is  exempt  from  seizure  and 
sale  for  the  satisfaction  of  its  owner's  ordinary  debts. 
Bank  of  Bladen  v.  David,  53  Neb.  608  (74  N.  W.  Rep.  42)  ; 
Horbach  v.  Smiley,  54  Neb.  217  (74  N.  W.  Rep.  623)  ; 
Beach  v.  Reed,  55  Neb.  605  (76  N.  W.  Rep.  22).  Judgments 
are  not  liens  on  lands  occupied  as  homesteads  where  the 
debtors'  interests  do  not  exceed  that  amount.  Farmers' 
L.  &  T.  Co.  V.  Schwenk,  54  Neb.  657  (74  N.  W.  Rep.  1063). 
Construing  and  applying  the  statutes  of  Washington  (2 
Hill's  Code,  §§  481-485),  creating  and  protecting  the  home- 
stead, it  is  held  that  a  general  judgment  Hen  does  not  op- 
erate upon  or  attach  to  premises  which  constitute  a  home- 
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stead.  Traders'  Nat.  Bank  v.  Schorr,  20  Wash,  i  (54  Pac. 
Rep.  543;  72  Am.  St.  Rep.  17).  An  execution  sale  of  the 
homestead  will  be  enjoined  where  it  is  shown  that  nothing 
could  be  realized  thereby  for  the  substantial  benefit  of  the 
execution  creditor.  Koen  v.  Brill,  75  Miss.  870  (23  So. 
Rep.  481;  65  Am.  St.  Rep.  633).  Crops  grown  on  land 
which  has  been  duly  and  regularly  set  apart  as  a  home- 
stead are  not  subject  to  an  execution  issued  on  a  foreclosure 
of  a  mortgage  executed  individually  by  the  head  of  the 
family  to  secure  certain  advances  made  after  the  homestead 
was  set  apart,  and  alleged  to  have  been  made  to  enable 
such  mortgagor  to  produce  the  crops  levied  on.  Ga. 
Const.,  Art.  9,  §  2;  Code,  §  2848,  construed  and  applied. 
Martin  v.  Davis,  104  Ga.  633  (30  S.  E.  Rep.  753).  The 
grantee  of  a  homestead  holds  it  free  from  any  debt  from 
which  it  was  exempt  while  in  the  hands  of  the  grantor. 
Morgan  v.  Beuthein,  10  S.  Dak.  650  (75  N.  W.  Rep.  204; 
66  Am.  St.  Rep.  733).  la.  Code,  §§  2976,  2979,  applied — 
exhaustion  of  other  property  before  sale  of  homestead  on 
execution.  Kilmer  v.  Gallaher,  107  la.  676  (78  N.  W.  Rep. 
68s). 

Sec.  356.  Debts  for  which  a  homestead  is  liable — ^Lien 
of  judgment  for  alimony.  The  homestead  law  in  force 
when  the  debt  is  created  governs  proceedings  to  enforce 
a  judgment  rendered  thereon.  Horbach  v.  Smiley,  54  Neb. 
217  (74  N.  W.  Rep.  623).  The  right  to  a  homestead  in 
land  is  subject  to  the  claimant's  agreement  to  pay  the  pur- 
chase price,  Jackson  v.  Phillips,  57  Neb.  189  {JJ  N.  W.  Rep. 
683)  ;  Longmaid  v.  Coulter,  123  Cal.  208  (55  Pac.  Rep. 
791)  ;  but  in  order  to  subject  a  homestead  to  the  payment 
of  borrowed  money  used  in  its  purchase,  it  must  be  shown 
that  the  money  was  borrowed  for  the  purpose  of  buying 
the  homestead,  Mitchell  v-.  McCormick,  22  Mont.  249  (56 
Pac.  Rep.  216).  Minn.  Const.,  Art.  i,  §  12,  providing  that 
all  exempted  property  "shall  be  lia^ble  to  seizure  and  sale 
for  any  debt  incurred  to  any  person  for  work  done  or 
materials  furnished  in  the  construction  or  improvement  of 
the  same,"  is  self-executing,  and  has  the  effect  of  subject- 
ing property  exempt  from  other  debts  to  seizure  and  sale 
for  the  debts  specified,  in  the  ordinary  manner  of  sale  and 
execution;  and  this  rule  applies  to  claims  for  which  the 
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holders  have  the  additional  remedy  of  enforcing  a  me- 
chanic's lien.  Nickerson  v.  Crawford,  74  Minn.  366  (y^  N. 
W.  Rep.  292;  73  Am.  St.  Rep.  354).  To  the  same  effect  is 
the  case  of  Bagley  v.  Peffer,  76  Minn.  236  (78  N.  W.  Rep. 

A  judgment  for  alimony  in  favor  of  a  wife  rendered  in 
an  action  for  divorce  is  a  lien  on  the  family  homestead  the 
title  whereof  is  in  the  husband.  Best  v.  Zutavern,  53  Neb. 
604  (74  N.  W.  Rep.  64).  The  court  say:  "The  husband's 
right  to  an  exempt  homestead  cannot,  we  think,  be  asserted 
against  the  wife,  who  has  been  forced  by  his  aggression  to 
leave  his  domicile,  and  who,  in  an  action  for  divorce,  has 
obtained  a  judgment  for  alimony  against  him.  The  home- 
stead law  is  a  family  shield,  and  cannot  be  employed  by 
either  spouse  to  wrong  the  other.  The  supreme  court  of 
Kansas,  under  a  statute  which  authorized  the  court  upon 
granting  a  divorce  to  award  the  wife  such  share  of  the 
husband's  real  or  personal  estate  as  shall  be  just  and  reas- 
onable, held  that  the  court  has  power  to  award  the  wife 
possession  of  the  family  homestead,  the  title  to  which  is  in 
him.  Brandon  v.  Brandon,  14  Kan.  342.  And  in  a  later 
case  it  was  decided  by  the  same  court  that  a  decree  which 
was  declared  to  be  a  lien  on  all  the  husband's  realty  was 
a  valid  lien  on  the  family  homestead.  Blankenship  v. 
Blankenship,  19  Kan.  159.  The  logic  of  these  decisions  is 
that  exemption  statutes  are  not  designed  to  protect  the 
husband  against  the  wife's  claim  for  alimony.  To  the 
same  effect  are  the  cases  of  Mahoney  v.  Mahoney,  59  Minn. 
347  (61  N.  W.  Rep.  334),  and  Daniels  v.  Morris,  54  la.  369 
(6  N.  W.  £Rep.  532)." 

Sec.  357.  Abandonment,  loss  or  waiver  of  homestead. 
In  California  a  homestead  once  created  is  not  abandoned 
by  the  claimant's  ceasing  to  reside  upon  the  premises;  and 
it  can  only  be  abandoned  in  a  way  pointed  out  in  §§  1243, 
1244,  Civ.  Code.  Simonson  v.  Burr,  121  Cal.  582  (54  Pac. 
Rep.  87).  In  determining  the  question  of  abandonment  of 
a  homestead  when « the  question  of  residence  is  doubtful, 
it  should  be  so  determined  as  will  best  secure  the  rights 
of  creditors  and  others  having  dealings  with  the  party. 
Schultz  V.  Barrows,  8  Okla.  297  (56  Pac.  Rep.  1053).  Con- 
struing and  applying  Cal.  Civ.  Code,  §§  1243,  1244,  provid- 
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ing  that  the  homestead  of  a  married  claimant  can  be 
abandoned  only  by  a  declaration  of  abandonment  or  a 
grant  thereof,  executed  and  acknowledged  by  both  the  hus- 
band and  wife,  and  recorded  in  the  proper  office,  it  is  held 
that  a  contract  of  separation  between  the  husband  and 
wife  duly  executed,  acknowledged  and  recorded,  providing 
for  a  division  of  their  property  in  a  certain  manner  and 
for  a  conveyance  of  land  claimed  as  a  homestead  by  the 
wife  to  her  husband  which  conveyance  was  subsequently 
executed,  will  effect  an  abandonment  of  such  homestead 
by  both  of  them,  although  the  contract  did  not  refer  to 
the  property  as  a  homestead.  In  re  Winslow's  Estate,  121 
Cal.  92  (53  Pac.  Rep.  362).  Under  Arkansas  Constitution 
of  1874,  and  the  statutes  which  provide  how  the  home- 
stead exemption  may  be  selected,  the  failure  to  claim  the 
homestead  under  them,  before  the  land  constituting  it  is 
condemned  to  be  sold  to  pay  a  debt,  is  no  waiver  of  the 
homestead  claim.  •  Bunch  v.  Keith,  64  Ark.  654  (44  S.  W. 
Rep.  452).  In  Missouri  the  right  to  claim  a  homestead 
in  lands  is  waived  where  it  is  not  duly  asserted  before 
their  sale  on  execution.  Chance  v.  Norris,  143  Mo.  235 
(44  S.  W.  Rep.  1 1 16).  Unless  a  party  has  actual  notice  of 
a  levy  on  and  sale  of  his  homestead,  his  failure  to  assert 
his  rights  is  not  a  waiver  of  them.  Kimball  v.  Salisbury, 
19  Utah,  161  (56  Pac.  Rep.  973).  Where  a  party  to  pro- 
ceedings to  sell  lands  of  a  decedent  in  aid  of  assets  fails 
to  assert  his  claim  of  homestead  therein,  he  cannot  sub- 
sequently assert  it  against  a  purchaser  at  the  sale.  Culler 
V.  Crim,  52  S.  C.  574  (30  S.  E.  Rep.  635)  ;  Haddon  v.  Len- 
hardt,  54  S.  C.  88  (31  S.  E.  Rep.  883).  A  waiver  of  a 
homestead  right,  even  though  such  right  be  inchoate  only, 
is  valid  and  will  be  binding  upon  the  person  making  the 
waiver  when  the  right  becomes  complete.  Prather  v. 
Smith,  loi  Ga.  283  (28  S.  E.  Rep.  857).  A  husband  and 
wife  cannot  assert  a  homestead  in  lands  which  they  have 
induced  another  to  purchase  by  representing  that  they  had 
reserved  a  homestead  in  other  lands.  Copeland  v.  Burkett^ 
Tenn.  (45  S.  W.  Rep.  533).     A  wife's    right    of 

homestead  is  not  defeated  where  she  remains  in  occupancy, 
by  her  husband  abandoning  her  and  living  elsewhere. 
Morrill  v.  Skinner,  57  Neb.  164  {jy  N.  W.  Rep. '375).  The 
right  to  claim  an  exemption  of  homestead  insurance  money 
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may  be  waived  by  the  transfer  thereof  to  another  in  sat- 
isfaction of  a  debt.  Potter  v.  Northrup  Banking  Co.,  59 
Kan.  455  (53  Pac.  Rep.  520).  S.  C.  Const.,  Art.  3,  §  28, 
concerning  the  waiver  of  a  homestead  does  not  have  a 
retroactive  effect.  Bank  of  Orangeburg  v.  Kohn,  52  S.  C. 
120  (29  S.  E.  Rep.  625). 

Sec.  358.  Abandonment  by  conveyance  or  removal. 
An  absolute  conveyance  operates  to  waive  a  honfiestead 
right.  Brown  v.  Clinton,  N.  H.  *  (41  Atl.  Rep.  286). 
In  Kentucky  it  is  held  that  if  an  instrument  presumes  to 
convey  the  entire  estate,  and  the  wife  is  a  party  grantor 
to  it,  then  it  operates  as  a  waiver  of  the  homestead  exemp- 
tion in  the  land  conveyed.  Hays  v.  Froman,  Ky. 
(45  S.  W.  Rep.  87;  20  Ky.  Law  Rep.  53).  A  temporary 
removal  from  a  homestead  with  the  intention  of  returning 
does  not  constitute  an  abandonment  of  it.  Anderson  v. 
Davis,  18  Utah,  200  (55  Pac.  Rep.  363).  A  temporary  re- 
moval of  a  husband  who  leaves  his  wife  and  children  in 
possession  of  the  homestead  in  the  state  of  his  residence, 
to  another  state  with  the  intention  of  seeking  a  location 
there,  does  not  operate  as  an  abandonment  of  his  home- 
stead until  he  has  gained  a  domicile  elsewhere.  Carroll 
v.  Dawson,        Ky.  (46  S.  W.  Rep.  222;  20  Ky.  Law 

Rep.  349).  The  continued  absence  of  a  homestead  claimant 
and  his  family  from  their  residence  for  a  year  at  a  time 
does  not  constitute  an  abandonment  of  the  homestead  right, 
when  it  appears  that  such  absence  was  in  the  line  of  their 
employment,  but  with  the  continuous  bona  fide  intention 
on  their  part  to  return  and  live  upon  or  occupy  the 'prem- 
ises as  a  homestead  at  such  time  when  duty  did  not  call 
them  elsewhere.  Such  bona  fide  intention  to  make  the 
premises  their  home  protects  the  homestead.  Kimball  v. 
Salisbury,  17  Utah,  381  (53  Pac.  Rep.  1037).  Citing,  Kaed- 
ing  V.  Joachimstahl,  98  Mich. 78  (56  N.  W.  Rep.  iioi)  ;  Wap. 
Homest.  187;  McMillan  v.  Warner,  38  Tex.  411;  Riggs  v. 
Sterling,  60  Mich.  643  {2.y  N.  W.  Rep.  705 ;  i  Am.  St.  Rep. 
554)  ;  Evans  v.  Railroad  Co.,  68  Mich.  602  (36  N.  W.  Rep. 
687) ;  Wagon  Co.  v.  Kennedy,  75  Tex.  212  (13  S.  W.  Rep. 
28) ;  Thomp.  Homest.  &  Ex.,  §  272 ;  McClenaghan  v.  Mc- 
Eachernj  47  S.  C.  446  (25  S.  E.  Rep.  296)  ;  Bunker  v.  Pa- 
quette,  37  Mich.  79.    A  temporary  removal  from  his  home- 
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stead  by  an  aged  person  living  alone  thereon,  occasioned 
by  his  necessities,  does  not  operate  as  an  abandonment  of 
it,  Gray  v.  Patterson,  65  Ark.  373  (46  S.  W.  Rep.  730;  67 
Am.  St.  Rep.  937)  ;  but  the  removal  by  aged  parents  of  their 
dwelling  house  from  their  "homestead  to  their  son's  land 
on  account  of  their  need  of  his  care  "by  reason  of  their 
age,  sickness  and  infirmities,"  was  held  to  constitute  an 
abandonment  of  their  homestead  where  such  removal  had 
existed  for  16  months  and  there  was  no  definite  purpose 
on  their  part  to  resume  their  residence  on  the  land.  Ma- 
guire  V.  Hanson,  105  la.  215  (74  N.  W.  Rep.  776).  Where 
the  owner  of  a  homestead  removed  therefrom  to  go  to  live 
with  his  daughter  with  no  intention  of  returning,  and  soon 
thereafter  deeded  it  to  her  in  consideration  of  her  support- 
ing him  for  life,  he  was  held  to  have  abandoned  his  home- 
stead. Chambers  v.  Jackson,  106  la.  6  (75  N.  W.  Rep. 
663).  Where  a  person  having  a  homestead  in  a  farm  re- 
moved to  town  where  he  established  a  residence  with  the 
intention  of  selling  the  farm  and  with  no  intention  of  re- 
turning to  it  unless  he  failed  to  make  a  sale,  he  will  be 
held  to  have  abandoned  his  homestead.  Conway  v. 
Nichols,  106  la.  358  (76  N.  W.  Rep.  681 ;  68  Am.  St.  Rep. 

311). 

Sec.  359.    Conveyance  and  incumbrance  of  homestead. 

Under  Fla.  Const.,  Art.  10,  §  4,  only  those  who  are  without 
children  can  dispose  of  their  homestead  by  will.  Walker 
v.  Redding,  40  Fla.  124  (23  So.  Rep.  565).  Ga.  Code,  § 
2847,  construed  and  applied — ^sale  of  homestead — ^necessity 
of  confirmation.  Willingham  v.  Richardson,  106  Ga.  65  (31 
S.  E.  Rep.  799).  In  Kentucky  one  occupying  land  as  a 
homestead  has  power  to  sell  and  dispose  of  the  same  for 
a  valuable  consideration,  without  his  wife  uniting  in  the 
contract  of  sale.    Gullett  v.  Arnett,        Ky.  (44  S.  W. 

Rep.  957;  19  Ky.  Law  Rep.  1892).  In  Vermont  a  hus- 
band may  convey  by  his  sole  deed  a  portion  of  the  land 
upon  which  his  homestead  is  located  so  long  as  he  leaves 
the  dwelling  and  land  used  in  connection  with  it,  of  suf- 
ficient value  to  give  his  widow  the  benefit  of  the  full  home- 
stead exemption.    Thorp  v.  Thorp,  70  Vt.  46  (39  Atl.  Rep. 

245). 
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Sec.  360.  Conveyance  and  incumbrance  of  homestead 
— Necessity  of  joint  conveyance  of  husband  and  wife.  In 
Alabama  a  husband's  conveyance  of  a  right  of  way  over  a 
homestead,  in  which  his  wife  does  not  join,  is  void  and 
cannot  operate  as  an  estoppel  or  otherwise  against  him. 
Cowan  V.  Southern  Ry.  Co.,  ii8  Ala.  554  (23  So.  Rep.  754). 
Under  Sand.  &  H.  Ark  Dig.,  §  3713,  a  conveyance  of  the 
homestead  in  which  the  wife  does  not  join,  is  void.  A 
statute  (Ark.  Act,  Apr.  13,  1893),  validating  conveyances 
of  homesteads  defective  by  reason  of  the  failure  of  the 
wife  to  join  with  her  husband,  will  not  be  enforced  so  as  to 
affect  vested  rights.  Bluff  City  Lum.  Co.  v.  Bloom,  64 
Ark.  492  (43  S.  W.  Rep.  503).  Under  Cal.  Civ.  Code,  § 
1241,  subd.  3,  a  mortgage  executed  and  acknowledged  by 
both  husband  and  wife  is  paramount  to  a  homestead  right, 
although  not  recorded.  Duncan  v.  Curry,  124  Cal.  106  (56 
Pac.  Rep.  898).  Applying  Cal.  Civ.  Code,  §  1242,  requir- 
ing instruments  conveying  or  incumbering  a  homestead 
to  be  executed  and  acknowledged  by  both  the  husband  and 
wife,  it  is  held  that  the  husband  cannot  dedicate  the  home- 
stead to  public  use  without  the  wife's  consent.  City  and 
County  of  San  Francisco  v.  Grote,  120  Cal.  59  (52  Pac. 
Rep.  127;  41  L.  R.  A.  335;  65  Am.  St.  Rep.  155).  A  lease 
by  the  husband  alone  under  which  the  lessees  may  remove 
all  the  timber  growing  upon  land  set  apart  as  a  homestead, 
is  within  Ga.  Code  1882,  §  5212,  providing  that  the  debtor 
shall  not,  after  the  homestead  is  set  apart,  alienate  or  in- 
cumber the  property  so  exempted,  but  it  may  be  sold  by  the 
debtor  and  his  wife,  if  any,  jointly,  with  th'e  sanction  of 
the  judge  of  the  superior  court  of  the  county  where  the 
debtor  resides  or  the  land  is  situated,  the  proceeds  being 
re-invested  upon  the  same  uses.  Prichett  v.  Davis,  loi 
Ga.  236  (28  S.  E.  Rep.  666;  65  Am.  St.  Rep.  298).  In 
Illinois  a  conveyance  of  a  homestead  by  the  husband  alone 
is  a  nullity;  and  a  subsequent  abandonment  of  the  home- 
stead if  not  made  in  pursuance  of  the  conveyance  does 
not  pass  the  title  to  his  grantee.  Gray  v.  Schofield,  175 
111.  36  (51  N.  E.  Rep.  684).  A  deed  of  trust  of  a  homestead 
by  a  husband  alone  does  not  convey  it  to  the  extent  in  value 
of  $1,000,  although  made  for  the  use  of  his  wife.  Donahoe 
V.  Chicago  Cricket  Club,  177  111.  351  (52  N.  E.  Rep.  351). 
In  Kansas  it  is  held  that  while  there  must  be  a  joint  con- 
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sent  of  the  husband  and  wife  to  the  alienation  of  the  home- 
stead, the  written  consent  of  the  one  not  vested  with  the 
legal  title  is  not  absolutely  essential.  Matney  v.  Linn,  59 
Kan.  613  (54  Pac.  Rep.  668).  A  joinder  by  the  guardian 
of  an  insane  spouse  is  insufficient.  Locke  v.  Redmond, 
59  Kan.  773  (5^  Pac.  Rep.  97).  In  Kentucky  a  husband 
cannot  incumber  his  homestead  by  a  mortgage  unless  his 
wife  join  in  its  execution,  regardless  of  the  character  of  his 
estate  in  the  land  or  from  whom  or  how  he  acquired  it. 
Donahue  v.  Mutual  Life  Ins.  Co.,        Ky.  (46  S.  W. 

Rep.  211 ;  20  Ky.  Law  Rep.  357).  Under  Mich.  Const.,  Art. 
16,  §  2 ;  How.  Ann.  Stat.,  §  7722,  a  contract  for  the  sale  of 
a  homestead  is  void  unless  signed  by  both  the  husband 
and  wife.  Webster  v.  Warner,  119  Mich.  461  (78  N.  W. 
Rep.  552).  A  conveyance  by  a  husband  alone  of  the  home- 
stead during  his  wife's  absence  therefrom,  she  having  been 
driven  away  b}'^  his  cruelty,  is  void  and  is  not  validated  by  a 
subsequent  decree  of  divorce.  An  abandonment  by  a  hus- 
band or  wife  of  the  homestead  does  not  validate  a  previous 
conveyance  of  it  without  the  other's  signature.  Rogers  v. 
Day,  115  Mich.  664  (74  N.  W.  Rep.  190;  69  Am.  St.  Rep. 
593).  In  Nebraska  a  conveyance  of  the  homestead  not 
acknowledged  by  both  husband  and  wife  is  void.  Inter- 
state Sav.  &  L.  Ass'n  v.  Strine,  58  Neb.  133  (78  N.  W.  Rep. 
377).  Particular  agreement  held  to  subject  a  wife's  home- 
stead to  the  payment  of  a  mortgage  in  the  execution  of 
which  she  did  not  join.  Morrill  v.  Skinner,  57  Neb.  164 
(^TJ  N.  W.  Rep.  375).  In  Tennessee  a  homestead  can  be 
alienated  only  by  the  joint  deed  of  the  husband  and  wife. 
Bank  of  Cookville  v.  Brier,        Tenn.  (43  S.  W.  Rep. 

140).  Applying  Vt.  Stat.,  §  2189,  providing  that  no  home- 
stead nor  interest  therein  shall  be  conveyed  by  the  owner 
thereof,  if  a  married  man,  unless  the  wife  join  in  such 
conveyance,  it  is  held  that  a  lease  by  the  husband  alone  of 
the  homestead  and  personal  property  is  valid  as  to  the  per- 
sonal property;  and  he  may  be  held  liable  in  damages  for 
a  breach  of  his  covenant  for  quiet  enjoyment  in  such  lease. 
Welch  v.  Miller,  70  Vt.  108  (39  Atl.  Rep.  749).  Constru- 
ing and  applying  Wis.  Rev.  Stat.,  §  2203  providing  that 
**no  mortgage  or  other  alienation  by  a  married  man  of  his 
homestead,  exempt  by  law  from  execution,  shall  be  valid  or 
of  any  effect  as  to  such  homestead  without  the  signature  of 
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his  wife  to  the  same,"  it  is  held  that  a  husband's  deed  to 
the  homestead  is  void  although  it  reserves  the  use  of  the 
homestead  to  himself  and  wife  during  their  lives,  where 
such  reservation  is  coupled  with  an  agreement  that  the 
grantee  shall  have  a  home  in  the  dwelling  and  use  the  land 
in  common  with  the  grantor,  although  such  use  is  under 
the  direction  of  the  grantor.  Town  v.  Gensch,  loi  Wis. 
445  (76  N.  W.  Rep.  iog6). 

Sec.  361.  Rights  of  surviving  husband,i»  wif e  or  chil- 
dren. The  homestead  rights  of  a  widow  cannot  extend  to 
lands  in  which  her  husband  held  only  a  life  estate.  Arrants 
V.' Crumley,        Tenn.  (48  S.  W.  Rep.  342);  Hertz  v. 

Buchmann,  177  111.  553  (53  N.  E.  jRep.  67).  In  Alabama 
if  a  decedent's  homestead  is  less  than  the  statutory  exemp- 
tion his  widow  has  a  right  to  occupy  it  without  making  any 
formal  claim.  Jackson  v.  Wilson,  117  Ala.  432  (23  So.  Rep.* 
521)  ;  Garland  v.  Bostick,  118  Ala.  209  (23  So.  Rep.  698) ; 
Brooks  V.  Johns,  119  Ala.  412  (24  So.  Rep.  345).  Ala.  Code 
1896,  §§  2097,  2098  construed  and  applied — setting  apart 
homestead  to  widow.  Brooks  v.  Johns,  119  Ala.  412  (24 
So.  Rep.  345).  Ala.  Code  1886,  §  2543;  Code  1896,  §  2101, 
construed  and  applied — homestead  rights  of  widow  and 
minor  children.  Garland  v.  Bostick,  118  Ala.  209  (23  So. 
Rep.  698).  The  right  of  a  wife  to  succeed  to  the  homestead 
estate  of  her  husband,  under  Ark.  Const.  1874,  Art.  9,  §  6, 
is  not  forfeited  by  her  abandonment  of  him  and  living  in 
adultery  in  another  state.  Duffy  v.  Harris,  65  Ark.  251  (45 
S.  W.  Rep.  545 ;  67  Am.  St.  Rep.  925 ;  40  L.  R.  A.  750) .  See 
opinion  for  citation  of  conflicting  authorities.  A  probate 
homestead  set  apart  under  Cal.  Code,  Civ.  Proc,  §§  1465, 
1468  to  a  surviving  wife  and  children,  may  be  sold,  all  the 
adults  interested  concurring  and  proper  proceedings  being 
had  as  to  the  minors.  In  re  Hamilton's  Estate,  120  Cal. 
421  (52  Pac.  Rep.  708).  Cal.  Code,  Civ.  Proc,  §§  1465,  1468, 
1474  construed  and  applied— effect  of  husband's  death, 
upon  homestead  selected  by  his  wife  in  his  separate  prop- 
erty. Weinreich  v.  Hensley,  121  Cal.  647  (54  Pac.  Rep. 
254).  Cal.  Civ.  Code,  §  1265;  Code,  Civ.  Proc,  §  1468  con- 
strued and  applied— distribution  of  real  estate  set  apart  to 
a  surviving  husband  as  a  homestead.  In  re  Matheny's 
Estate,  121  Cal.  267  (53  Pac  Rep.  800).    In  Florida  a  home- 
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Stead  is  not  assets  in  the  hands  of  an  administrator;  nor 
in  the  absence  of  a  valid  will  can  it  be  rightfully  in  the  con- 
trol, custody  or  possession  of  an  executor  as  such;  and  a 
decree  against  such  executor  foreclosing  a  mortgage  upon 
it  to  which  the  surviving  children  of  the  owner  were  not 
made  parties,  is  not  binding  on  them.  Walker  v.  Redding, 
40  Fla.  124  (23  So.  Rep.  565).  In  Georgia  upon  the  death 
of  her  husband  a  wife  may  elect  either  to  retain  the  home- 
stead set  apart  by  him  or  take  a  year's  support  out  of  the 
homestead  prcjperty,  Miller  v.  Crozier,  105  Ga.  54  (31  S. 
E.  Rep.  122) ;  and  an  allowance  made  for  the  support  of  a 
widow  and  her  minor  children  should  be  deducted  from 
her  subsequent  claim  of  homestead,  Donaldson  v.  Ander- 
son, 104  Ga.  673  (30  S.  E.  Rep.  883).  111.  Rev.  Stat.  ch.  52, 
§§  I,  2,  exempting  homesteads  to  the  extent  in  value  of 
$1,000  from  the  laws  of  conveyance,  descent  and  devise  and 
extending  such  exemption  after  the  death  of  the  house- 
holder, "for  the  benefit  of  the  husband  or  wife  surviving, 
so  long  as  he  or  she  continues  to  occupy  such  homestead, 
and  of  the  children  until  the  youngest  child  becomes  21 
years  of  age,"  does  not  prevent  a  husband  from  devising  to 
his  wife  an  absolute  life  estate  in  lands  in  which  he  claims  a 
homestead  and  where  she  accepts  such  a  devise  she  takes 
the  premises  under  the  will  and  her  right  to  them  during 
life  is  not  affected  by  her  removal  therefrom.  Carr  v.  Carr^ 
177  111.  454  (52  N.  E.  Rep.  732).  Under  la.  Code  1873,  §§ 
2007,  2008  a  widow  who  takes  a  distributive  share  in  her 
husband's  estate  thereby  devests  her  homestead  right,  and  it 
becomes  subject  to  debts  previously  contracted.  Ben- 
jamin V.  Doerscher,  105  la.  391  (75  N.  W.  Rep.  330).  The 
liability  of  a  surety  is  a  debt  within  the  meaning  of  la.  Code, 
§  2985  providing  that  the  "homestead  descends  to  the  issue 
of  either  the  husband  or  wife  according  to  the  rules  of 
descent,  unless  otherwise  directed  by  will,  and  is  to  be  held 
by  such  issue  exempt  from  any  antecedent  debts  of  their 
parents  or  their  own."  Merchants'  Nat.  Bank  v.  Eyre,  107 
la.  13  {yy  N.  W.  Rep.  498).  For  particular  case  as  to  the 
homestead  rights  of  a  widow  and  heirs  in  Kentucky,  see 
Hogan  V.  Hogan,         Ky.  (44  S.  W.  Rep.  953 ;  19  Ky. 

Law.  Rep.  i960).  Minn.  Gen.  Stat.  1894,  §  4470,  construed 
and  applied — descent  of  homestead — right  of  surviving 
husband  or  wife.     Penstock  v.  Hewitt's  Estate,  75  Minn. 
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2  {yj  N.  W.  Rep.  420).  The  statutes  of  Missouri  do  not 
g^ve  a  surviving  husband  a  homestead  in  his  deceased  wife's 
land.  Richter  v.  Bohnsack,  144  Mo.  516  (46  S.  W.  Rep. 
748).  Neb.  Comp.  Stat.  1897,  ch.  36,  §  17  applied — rights 
of  surviving  husband  or  wife  in  the  homestead.  Finders 
v.  Bodle,  58  Neb.  57  (78  N.  W.  Rep.  480)  ;  Cooley  v.  Jansen, 
54  Neb.  33  (74  N.  W.  Rep.  391).  Tex.  Const.  1876,  Art. 
16,  §  52  providing  that  the  homestead  of  the  decedent  shall 
not  be  partitioned  among  the  heirs  during  the  lifetime  of  the 
surviving  spouse,  does  not  affect  rights  which  have  vested 
in  heirs  before  its  adoption,  demons  v.  demons,  92  Tex. 
66  (45  S.  W.  Rep.  996).  In  Tennessee  a  widow's  home- 
stead right  may  be  conveyed  by  her  before  it  has  been 
assigned.    Tucker  v.  Tucker,  100  Tenn.  310  (45  S.  W.  Rep. 

344). 

Sec.  362.  Miscellaneous  notes.  The  possession  of  a 
homestead  cannot  be  disturbed  by  a  receiver  appointed 
pending  foreclosure  proceedings.  Chadron  L.  &  Bldg.  Ass'n 
V.  Smith,  58  Neb.  469  (78  N.  W.  Rep.  938).  A  husband  and 
wife  properly  may  join  in  an  action  to  enjoin  the  sale  of 
their  homestead,  although  the  legal  title  to  it  rests  in  one 
of  them,  where  it  was  purchased  with  the  money  of  both. 
Anderson  v.  Davis,  18  Utah,  200  (55  Pac.  Rep.  363).  In 
Kansas  it  is.  held  that  a  husband's  contingent  interest  in 
lands  occupied  with  his  wife  as  a  homestead  and  to  which 
she  holds  the  legal  title  does  not  rise  to  the  rank  of  an 
estate ;  it  is  only  a  right  of  occupancy  with  the  restriction 
upon  the  wife's  power  to  alienate  the  property  without  his 
consent.     Matney  v.  Linn,  59  Kan.  613  (54  Pac.  Rep.  668). 
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Sec  363.  Power  of  legislature  to  destroy  a  husband's 
vested  rights  in  his  wife's  land.  A  husband's  right  to 
curtesy  in  his  wife's  land'which  has  become  vested  by  birth 
of  issue  cannot  be  destroyed  by  a  subsequent  legislative 
enactment.     Mitchell  v.  Violett,  *       Ky.  (47  S.  W, 

Rep.  19s;  20  Ky.  Law  Rep.  378).  In  the  same  state  it  is 
held  by  a  divided  court  that  the  right  of  a  husband  to  use 
his  wife's  land  with  power  to  rent  it  for  three  years  at  a 
time  and  to  receive  the  rent,  given  by  a  statute  (Gen.  Stat, 
ch.  52,  Art.  2,  §  i),  in  force  when  they  were  married  and 
the  property  was  acquired,  is  a  vested  right  of  which  the 
legislature  cannot  subsequently  deprive  him  by  a  statute, 
(Ky.  Stat.  1894,  §  2127),  declaring  that  marriage  shall  give 
to  the  husband  no  interest  in  his  wife's  property.  Rose  v. 
Rose,        Ky.  (46  S.  W.  Rep.  524;  41  L.  R.  A.  353; 

20  Ky.  Law  Rep.  417).  See  conflicting  opinions  in  this 
case  for  exhaustive  discussion  of  the  subject. 

Sec.  364.  Antenuptial  contracts  and  marriage  settle- 
ments. The  courts  look  with  favor  upon  antenuptial 
agreements  and  marriage  settlements,  and  generally  hold 
that  they  are  to  be  liberally  interpreted  so  as  to  carry  out 
the  intent  of  the  parties.  Matney  v.  Linn,  59  Kan.  613  (54 
Pac.  Rep.  668).  The  validity  of  an  antenuptial  contract  be- 
tween persons  contemplating  marriage  cannot  be  assailed 
on  account  of  the  fact  that  is  was  reduced  to  writing  after 
their  marriage.  Buffington  v.  Buffington,  151  Ind.  200 
(51  N.  E.  Rep.  328).  A  provision  in  an  antenuptial  con- 
tract that  separate  property  belonging  to  the  wife  at  the 
time  of  her  marriage  or  subsequently  acquired  by  her 
should  remain  her  sole  and  exclusive  property,  and  that  she 
could  dispose  of  it  by  will  does  not  deprive  the  husband 
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of  his  right  to  inherit  from  the  wife  upon  her  death  in- 
testate. Kistler  v.  Ernst,  60  Kan.  243  (56  Pac.  Rep.  18) 
An  antenuptial  contract  in  which  the  wife  "releases  any 
and  all  claims  to  the  property  of"  her  husband  waives  her 
right  to  an  allowance  of  $500  out  of  his  estate  given  by 
Ind.  Rev.  Stat.  1894,  §  2424.  Buffington  v.  Buffington,  151 
Ind.  200  (51  N.  E.  Rep.  328).  Where  a  man  and  woman 
upon  the  eve  of  their  marriage,  having  full  knowledge  of 
the  possessions  of  each  other,  enter  into  an  antenuptial  con* 
tract  which  declares  that  it  is  "for  the  purpose  of  arranging 
all  questions  of  property,"  and  which  makes  a  reasonable 
provision  for  the  future  wife  in  case  she  survive  her  hus- 
band, such  a  contract  will  bar  her  asserting  any  statutory 
rights  of  a  widow,  although  it  is  not  sufficient  as  a  statutory 
jointure.  Ind.  Rev.  Stat.  1894,  §§  2644,  2653,  2661,  applied. 
Kennedy  v.  Kennedy,  150  Ind.  636  (50  N.  E.  Rep.  756). 
Construing  an  antenuptial  contract  by  which  it  was  agreed 
that  an  80-acre  farm  and  the  accumulations  thereof,  on  the 
death  of  both  parties  to  the  contract  should  be  divided  in 
equal  shares  between  the  five  sons  of  the  wife  by  a  former 
husband  and  whatever  children  should  be  born  to  the 
parties  to  the  contract,  it  is  held  that  the  word  "accumula- 
tions" does  not  include  land  subsequently  purchased  and 
deeded  to  the  husband,  whether  paid  for  from  the  products 
of  the  land  mentioned  in  the  contract  or  not;  but  that 
the  word  "accumulations"  as  used  in  the  contract  included 
only  improvements  and  betterments  on  the  land  itself,  and 
whatever  would  pass  with  the  original  tract  as  a  better- 
ment or  accretion.  Haenky  v.  W^ishaar,  59  Kan.  206  (52 
Pac.  Rep.  437). 

Sec.  365.    Conveyances  between  husband  and  wife. 

In  Kentucky  a  wife  cannot  convey  land  directly  to  her 
husband,  Vicroy  v.  Vicroy,        Ky.  (45  S.  W.  Rep.  75 ; 

20  Ky.  Law  Rep.  47)  ;  but  she  may  convey  her  real  estate 
to  her  husband  through  a  third  party,  Wicks  v.  Dean, 
Ky.  (44  S.  W.  Rep.  397) ;  19  Ky.  Law  Rep.  1708). 

Although  a  conveyance  of  land  in  Rhode  Island  made  in 
1849  '^y  ^  husband  directly  to  his  wife  was  void  at  law,  it 
operated  to  pass  to  her  the  equitable  title,  the  legal  title 
remaining  in  her  husband ;  and  upon  her  death  he  took  an 
estate  in  curtesy,  upon  the  termination  of  which  her  heirs 
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could  enforce  a  conveyance  of  the  legal  title  to  them.  Ball 
V.  Ball,  20  R.  I.  520  (40  Atl.  Rep.  234).  For  construction 
of  particular  deed  of  separation,  see  Ragor  v.  Brenock,  175. 
111.  494  (SI  N.  E.  Rep.  888). 

Sec  366.  Conveyances  to  husband  and  wife— Estates 
by  entireties.  Under  la.  Code,  §  2923,  a  conveyance  to  a 
husband  and  wife  makes  them  tenants  in  common,  Bader 
V.  Dyer,  106  la.  715  (yy  N.  W.  Rep.  469;  68  Am.  St.  Rep. 
332) ;  but  in  Michigan  such  a  conveyance  creates  an  estate 
in  entirety,  Doane  v.  Feather's  Estate,  119  Mich.  6gi  (78  N. 
W.  Rep.  884).  In  Pennsylvania  it  is  held  that  such  an 
estate  may  be  created  in  a  chattel  as  well  as  in  realty,  In 
re  Parry's  Estate,  188  Pa.  St.  33  (41  Atl.  Rep.  448 ;  68  Am. 
St.  Rep.  847) ;  and  in  Wisconsin  it  is  held  that  a  note  and 
mortgage  securing  it  made  to  a  husband  and  wife,  pass 
to  the  survivor  upon  the  death  of  either.  Feidler  v.  Howard^ 
99  Wis.  388  (75  N.  W.  Rep.  163;  67  Am.  St.  Rep.  865). 
Citing,  Draper  v.  Jackson,  16  Mass.  4&).  A  conveyance  of 
land  to  a  husband  and  wife  as  tenants  by  entireties,  cannot 
be  assailed  as  fraudulent  by  his  creditors  except  by  pro- 
ceedings to  set  aside  the  deed.  Dickey  v.  Converse,  117 
Mich.  449  (76  N.  W.  Rep.  80;  y2  Am.  St.  Rep.  568).  A  hus- 
band and  wife  may  jointly  mortgage  an  estate  held  by  them 
by  entireties  to  secure  the  payment  of  their  note  given  for 
money  borrowed  to  pay  off  incumbrances  on  the  land  and 
to  purchase  other  lands  to  be  held  by  them  in  the  same 
manner;  and  there  is  a  presumption  they  execute  such  in- 
strument as  principals.  Magel  v.  Milligan,  150  Ind.  582 
(50  N.  E.  Rep.  564;  65  Am.  St.  Rep.  382).  Crops  raised  on. 
land  held  by  the  husband  and  wife  as  tenants  by  entireties, 
are  not  subject  to  execution  against  the  husband,  in  the 
absence  of  an  agreement  between  them  as  to  the  owner- 
ship of  the  crops.  Dickey  v.  Converse,  117  Mich.  449  (76- 
N.  W.  Rep.  80;  72  Am.  St.  Rep.  568).  The  reversal  of  a 
judgment  making  an  assessment  against  land  held  by  a 
husband  and  wife  as  tenants  by  entireties,  upon  an  appeal 
taken  by  the  husband  alone,  operates  to  release  the  land 
from  the  lien  of  the  assessment  as  to  both  the  husband  and 
wife.  Humberd  v.  Collings,  20  Ind.  App.  93  (50  N.  E.  Rep. 
314). 
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Sec  367.  Inchoate  interests.  A  wife's  inchoate  inter- 
est in  her  husband's  land  given  by  Ind.  Rev.  Stat.  1894,  § 
2652,  attaches  at  the  time  of  his  seisin,  and  she  may  claim 
the  benefit  of  an  after-acquired  title  accruing  to  him  on 
account  of  covenants  of  his  grantor;  and  applying  §  2660, 
providing  that  **no  act  or  conveyance  performed  or  executed 
by  the  husband  without  the  assent  of  the  wife,  evidenced 
by  her  acknowledgment  thereof  in  the  manner  required 
by  law,  nor  any  sale,  disposition,  transfer  or  incumbrance 
of  the  husband's  property  by  virtue  of  any  decree,  execu- 
tion or  mortgage  to  which  she  shall  not  be  a  party  (except 
as  provided  otherwise  in  this  act)  shall  prejudice  or  extin- 
guish the  right  of  the  wife  to  her  one-third  of  his  lands, 
*  *  *  or  preclude  her  from  a  re^covery  thereof  if  other- 
wise entitled  thereto,"  it  is  held  that  the  purchaser  under 
foreclosure  of  a  purchase  money  mortgage  given  by  the 
husband  alone  holds  the  land  subject  to  the  right  of  the 
wife's  redemption.  Frain  v.  Burgett,  152  Ind.  55  (50  N. 
E.  Rep.  873)  ;  Rownd  v.  State,  152  Ind.  39  (52  N.  E.  Rep. 
395).  Under  Ind.  Rev.  Stat.  1894,  §  2656,  a  wife's  inchoate 
interest  in  her  husband's  lands  is  subject  to  his  mortgage 
thereon  given  for  purchase  money.  Brunson  v.  Henry, 
152  Ind.  310  (52  N.  E.  Rep.  407).  Where,  pending  an  action 
with  lis  pendens  filed  to  specifically  enforce  her  husband's 
separate  contract  for  the  sale  of  his  land  which  cannot  affect 
lier  inchoate  interest  because  she  did  not  join  in  the  con- 
tract, his  .wife  joins  with  him  in  the  conveyance  of  the 
land  to  a  third  person  who  subsequently  re-conveys  to  her 
husband,  her  rights  then  become  subject  to  any  decree  ren- 
dered in  such  action.  Sharts  v.  Holloway,  150  Ind.  403  (50 
N.  E.  Rep.  386). 


Sec.  368.  Effect  of  divorce  on  real  property  rights 
Power  of  court.  A  husband  and  wife  become  tenants  in 
common  of  community  property  upon  decree  of  divorce 
where  no  order  is  made  concerning  such  property.  South- 
western Mfg.  Co.  V.  Swan,  Tex.  Civ.  App.  (43  S. 
W.  Rep.  813).  A  divorce  from  bed  and  board,  and  division 
of  the  property  between  the  parties,  pursuant  to  Wis.  Rev. 
Stat.,  §§  2364,  2369,  terminates  the  relation  of  the  parties 
as  regards  property  rights,  including  dower  and  home- 
stead, except  as  preserved  in  the  decree,  in  all  respects  the 
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same  as  a  divorce  from  the  bonds  of  matrimony,  accompa- 
nied by  the  same  circumstances.  Gallager  v.  Gallager,  loi 
Wis.  202  (J^  N,  W.  Rep.  145).  A  husband's  deed  to  a 
homestead  void  on  account  of  the  want  of  his  wife's  signa- 
ture is  not  validated  by  a  subsequent  decree  of  divorce. 
Rogers  v.  Day,  115  Mich.  664  (74  N.  W.  Rep.  190;  69  Am. 
St.  Rep.  593).  A  wife's  jointure  is  not  forfeited  by  a  divorce 
granted  her  husband  for  her  fault.  Saunders  v.  Saunders, 
144  Mo.  482  (46  S.  W.  Rep.  428).  In  Indiana  it  is  held  that 
in  an  action  for  divorce  the  court  has  jurisdiction  to  deter- 
mine and  adjust  all  property  rights  between  the  parties, 
and  a  decree  of  divorce  in  such  case  constitutes  an  adjudi- 
cation of  all  such  rights.  Murray  v.  Murray,  153  Ind.  14 
(53  N.  E.  Rep.  946).  In  an  action  for  divorce  it  is  proper 
to  decree  the  conveyance  of  specified  real  estate  as  alimony,, 
although  it  was  held  jointly  by  the  husband  and  wife  as  a 
homestead.  Reeves  v.  Reeves,  117  Mich.  527  (76  N.  W. 
Rep.  4).  In  an  action  wherein  the  marriage  between  two- 
parties  is  found  to  be  void  because  one  of  the  parties  had 
a  husband  or  wife  living  at  time  of  the  invalid  marriage,, 
and  a  decree  of  nullity  is  entered,  the  court,  while  it  can- 
not grant  alimony  as  such,  has  authority  to  make  an  equit- 
able division  of  the  property  jointly  accumulated  by  the 
parties  while  they  lived  together  as  husband  and  wife. 
Werner  v.  Werner,  59  Kan.  399  (53  Pac.  Rep.  127;  68  Am. 
St.  Rep.  372;  41  L.  R.  A.  349).  Where  a  husband  has  no 
control  over  or  right  to  interfere  with  the  separate  estate 
of  his  wife,  except  the  right  of  ingress,  egress  and  regress 
to  it,  when  she  is  in  actual  possession  of  it,  he  properly  may 
be  restrained,  pending  a  divorce  suit,  from  interfering  with 
such  estate  and  from  receiving  the  rents  therefrom.  Rob- 
inson V.  Robinson,  123  N.  C.  136  (31  S.  E.  Rep.  371).  An 
abandoned  wife  who  afterwards  obtains  a  divorce  may  by 
subsequent  adverse  possession  acquire  title  to  land  of  which 
her  husband  made  her  a  parol  gift  at  the  time  he  abandoned 
her.    Ross  v»  McCain,  145  Mo.  271  (46  S.  W.  Rep.  955). 


IMPROVEMENTS. 


EPITOME  OF  CASES. 

Sec  369.  Occupying  claimants.  The  right  of  an  oc^ 
cupant  in  good  faith  to  recovery  for  improvements  is  stat- 
utory ;  and  in  Michigan  there  is  no  provision  of  the  statute* 
which  gives  the  maker  of  betterments  any  relief  at  law 
except  in  actions  of  ejectment.  How.  Ann.  Mich.  Stat., 
§  7836,  construed  and  applied.  Lemerand  v.  Flint  &  P. 
M.  R.  Co.,  117  Mich,  309  (75  N,  W.  Rep.  763),  In  the 
absence  of  express  agreement  to  the  contrary,  a  mort- 
gagee of  real  estate  is  not  liable  to  the  occupant  thereof 
for  improvements  made  by  him  on  the  premises,  in  pur- 
suance of  an  agreement  with  the  owner  that  he  would  pay 
the  occupant  for  the  improvements  so  made.  Murphey  v. 
Illinois  Trust  &  Sav.  Bank,  57  Neb.  519  {77  N.  W.  Rep. 
1 102).  An  abutting  owner  erecting  improvements  on  land 
dedicated  by  a  previous  grantor  as  a  public  street,  through 
mistake,  and  before  the  dedication  which  was  in  doubt 
had  been  judicially  determined,  is  entitled  to  compensa- 
tion for  his.  improvements  upon  final  opening  of  the  street. 
Broumel  v.  White,  87  Md.  521  (39  Atl.  Rep.  1047).  A  ven- 
dee who  has  been  dispossessed  on  account  of  his  default 
forfeiting  his  contract  cannot  claim  the  benefit  of  the 
Nebraska  occupying  claimants  act  (Comp.  Stat.  1897,  ch. 
63).  Whiteman  v.  Perkins,  56  Neb.  181  (76  N.  W.  Rep. 
547).  Neb.  Comp.  Stat.  ch.  63,  §§  7-10,  construed  and 
applied — procedure  unJer  ^ccuping  claimants  law.  Trox- 
ell  V.  Stephens,  57  Neb.  329  {77  N.  W.  Rep.  781). 

Sec.  370.  Recovery  for  improvements  made  by  occu- 
pant under  color  of  title— What  constitutes  sufficient  color 
of  title.  Construing  S.  Dak.  Comp.  Laws,  §  5455,  provid- 
ing that  "in  an  action  for  the  recovery  of  real  property,  upon 
which  permanent  improvements  have  been  made  by  a  de- 
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fendant  or  those  under  whom  he  claims,  holding  under 
color  of  title  adversely  to  the  claim  of  the  plaintiff,  in  good 
faith,  the  value  of  such  improvements  must  be  allowed  as  a 
counterclaim  by  such  defendant,"  it  is  held  that  a  void 
tax  deed  constitutes  sufficient  color  of  title  to  give  the 
defendant  holding  in  good  faith  thereunder  the  right  to 
recover  for  his  improvements.  Parker  v.  Vinson,  ii  S, 
Dak.  381  {:jy  N.  W.  Rep.  1023).  Citing,  Blackw.  Tax 
Titles  §§  473,  503,  505;  Zwietusch  v.  Watkins,  61  Wis. 
615  (21  N.  W.  Rep.  821)  ;  Wheeler  v.  Merriman,  30  Minn. 
372  (15  N.  W.  Rep.  665) ;  Smith  v.  Shattuck,  12  Or.  362  (7 
Pac.  Rep.  335)  ;  Ricker  v.  Butler,  45  Minn.  545  (48  N.  W. 
Rep.  407)  ;  Railway  Co.  v.  Allfree,  64  la.  500  (20  N.  W. 
Rep.  779) ;  Colvin  v.  McCune,  39  la.  502."  Applying  a 
similar  statute  in  Wisconsin  (Rev.  Stat.  1878,  §  3096),  it  is 
held  that  one  holding  an  invalid  certificate  of  homestead 
entry  has  not  "color  of  title"  which  entitles  him  to  recover 
for  improvements.  Whitcomb  v.  Provost,  102  Wis.  278 
(78  N.  W.  Rep.  432).  See  chapter  on  Public  Lands  for  ex- 
tensive quotations  from  this  case.  Construing  a  similar 
statute  in  Michigan  (How.  Ann.  Stat.,  §  7836),  it  is  held  that 
the  fact  that  a  deed  limits  the  premises  to  a  particular  use 
does  not  prevent  its  constituting  color  of  title.  Petit  v. 
Flint  &  P.  M.  R.  Co.,  119  Mich.  492  (78  N.  W.  Rep.  554;  75 
Am.  St.  Rep.  417).  In  this  case  upon  the  subject  of  good 
faith,  the  court  say:  "The  good  faith  intended  by  this 
statute  means  honest  belief  of  the  occupant  in  his  right 
or  title,  and  there  was  testimony  in  this  case  tending  to 
show  that  the  agents  of  defendant  acted  in  good  faith  in 
entering  into  and  retaining  possession.  The  fact  that  dili- 
gence might  have  shown  defendant  that  he  had  no  title  does 
not  necessarily  negative  good  faith.  Griswold  v.  Bragg, 
19  Blatchf.  94  (6  Fed.  Rep.  342)  ;  Bank  v.  Hudson,  iii  U. 
S.  66  (4  Sup.  Ct.  Rep.  303)  ;  Cole  v.  Johnson,  53  Miss.  94; 
Rawson  v.  Fox,  65  111.  200." 

Sec.  371.  Improvements  on  public  lands.  A  home- 
stead settler  who  makes  improvements  upon  a  tract  of 
government  land  and  whose  entry  is  afterwards  cancelled 
may  remove  the  same  from  the  land  after  it  has  been 
awarded  to  an  adverse  settler.  Winans  v.  Beidler,  6  Okla. 
603  (52  Pac.  Rep.  405).     In  support  of  its  holding  the  court 
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cite  Crocker  v.  Donovan,  i  Okla.  165  (30  Pac.  Rep.  374), 
and  say:  "We  think  most  of  the  courts  hold  to  the 
doctrine  that  improvements  upon  government  land  may  be 
sold  and  transferred  by  the  party  placing  them  there.  Tur- 
ney  v.  Saunders,  4  Scam.  527;  People  v.  Shearer,  30  Cal. 
656.  And  it  has  been  uniformly  and  repeatedly  held  \fy  the 
courts  that  improvements  on  the  public  land  are  not  an 
interest  in  the  real  estate,  in  the  meaning  of  the  statute 
of  frauds.  Frear  v.  Hardenbergh,  5  Johns.  272  (4  Am.  Dec. 
356)  ;  Clark  v.  Shultz,  4  Mo.  235 ;  Pierson  v.  David,  i  la. 
26."  In  Wisconsin  it  is  held  that  a  holding  under  an  in- 
valid certificate  of  homestead  entry  is  not  under  "color  of 
title,"  within  the  meaning  of  Rev.  Stat.  1878,  §  3096,  so  as 
to  entitle  a  recovery  for  improvements  by  a  defendant  in 
ejectment.  Whitcomb  v.  Provost,  102  Wis.  278  (78  N.  W. 
Rep.  432). 

Sec.  372.  Improvements  by  grantees  and  mortgagees. 
One  cannot  defeat  the  lien  given  a  bona  fide  purchaser 
for  improvements  by  S.  C.  Code,  §  1958,  by  asserting  a 
claim  of  homestead  in  the  premises.  Const.  Art.  3,  §  28 
applied.  Wilson  v.  Counts,  52  S.  C.  218  (29  S.  E.  Rep. 
649).  A  grantee  in  a  quitclaim  deed  of  an  inclosed  strip 
of  land  forming  a  part  of  the  graded  right  of  way  for  a 
railroad  track  cannot  recover  for  the  planting  of  the  same 
in  fruit  trees,  upon  the  railroad  company  subsequently  tak- 
ing possession  of  the  land.  Lemerand  v.  Flint  &  P.  M.  R. 
Co.  117  Mich.  309  (75  N.  W.  Rep.  763).  A  grantee  whose 
conveyance  was  without  fraudulent  intent  but  which  is 
held  to  be  fraudulent  as  to  the  grantor's  creditors,  because 
without  valuable  consideration,  is  entitled  to  a  first  lien  for 
the  value  of  the  lasting  improvements  he  has  made  on  the 
premises,  after  deducting  a  reasonable  rent,  less  taxes  paid 
on  the  land.     Bartram  v.   Burns,        Ky.  (43   S.   W. 

Rep.  248;  19  Ky.  Law  Rep.  1295 J.  In  an  accounting  be- 
tween a  mortgagor  and  mortgagee,  upon  redemption,  the 
mortgagee  may  have  an  allowance  for  repairs  which  are 
necessary  to  preserve  the  premises  and  to  make  the  prop- 
erty tenantable.  Bradley  v.  Merrill,  Me.  (40  Atl. 
Rep.  132). 

Sec.  373.  Improvements  by  tenants  and  cotenants.  A 
tenant  cannot  make  permanent  improvements  and  charge 
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the  landlord  therefor  without  the  latter's  consent.  Windon 
V.  Stewart,  43  W.  Va.  711  (28  S.  E.  Rep.  776).  Fixtures 
and  improvements  placed  on  mortgaged  property  by  a 
lessee  of  the  morgagor  which,  by  the  terms  of  the  lease, 
were  to  belong  to  the  lessee  with  the  right  to  remove  the 
same,  are  his  property  and  he  may  sell  and  convey  them 
to  the  mortgagor,  and  where,  as  a  part  of  the  same  trans- 
action, the  mortgagor  conveys  them  to  a  trustee  to  secure 
the  purchase  money  due  on  account  of  them  the  original 
mortgagee  has  no  interest  in  them.  Belvin  v.  Raleigh 
Paper  Co.,  123  N.  C.  138  (31  S:  E.  Rep.  655).  Where  a 
lease  stipulates  that  at  the  expiration  thereof  the  lessor  is 
to  pay  to  the  lessee  the  value  of  a  wharf  to  be  built  by  him, 
such  value  to  be  determined  by  appraisers  appointed  in  a 
manner  provided  for  in  the  lease  the  value  of  the  wharf 
at  the  termination  of  the  lease  is  meant.  J.  F.  Hart  Lum. 
Co.  V.  Everett  Land  Co.,  20  Wash.  71  (54  Pac.  Rep.  767). 
A  tenant  in  common  who  has  made  improvements  upon  the 
common  property  at  his  own  expense  which  have  enhanced 
the  value  of  the  property,  is  entitled  to  them  or  their  value, 
upon  partition,  Leavitt  v.  Locke,  68  N.  H.  17  (40  Atl.  Rep. 
395)  ;  Fenton  v.  Wendell,  116  Mich.  45  (74  N.  W.  Rep.  384; 
^2  Am.  St  Rep.  502) ;  Carson  v.  Broady,  56  Neb.  648  {J7 
N.  W.  Rep.  80;  71  Am.  St.  Rep.  691)  ;  but  a  tenant  in  com- 
mon in  possession  who  claims  the  benefit  of  improvements, 
on  partition,  cannot  object  to  being  charged  with  rent. 
Fenton  v.  Wendell,  116  Mich.  45  (74  N.  W.  Rep.  384;  72 
Am.  St.  Rep.  502). 

Sec.  374.  Improvements  by  grantee  or  lessee  of  life 
tenant*  Improvements  incident  to  its  business  erected  by 
a  railroad  company  while  occup)dng  land  under  a  grant  from 
one  having  a  life  estate  therein,  belong  to  the  company  and 
may  be  removed  by  it  upon  the  termination  of  the  life 
estate.  Charleston  &  W.  C.  Ry.  Co.  v.  Hughes,  105  Ga.  i 
(30  S.  E.  Rep.  972;  70  Am.  St.  Rep.  17).  Improvements 
erected  by  the  lessee  of  a  life  tenant  upon  the  termination 
of  the  lease  by  the  death  of  the  latter  belong  to  the  re- 
mainderman. Jones  V.  Shufflin,  45  W.  Va.  729  (31  S.  E. 
Rep.  975;  72  Am.  St.  Rep.  848).  The  court  say:  "As  to 
the  second  question,  the  law  is  well  settled  that  the  remain- 
derman is  entitled  to  the  property  with  all  improvements 
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thereon  at  the  expiration  of  the  life  tenancy.  In  the  case 
of  White  V.  Arndt,  i  Whart.  91,  it  is  held:  *(i)  Even  as 
between  landlord  and  tenant,  fixtures  erected  by  the  latter, 
and  which  he  is  entitled  to  remove,  must  be  removed  dur- 
ing the  term;  after  the  expiration  of  the  term  the  tenant 
can  neither  remove  them  nor  recover  their  value  from  the 
landlord.  (2)  This  rule  prevails  more  strictly  between 
tenant  for  life  or  his  lessee  and  the  remainderman,  the 
latter  of  whom  is  not  bound  by  any  agreement  between  the 
tenant  for  life  and  his  lessee  under  which  the  lessee  may 
have  erected  buildings  on  the  land.'  Haflick  v.  Stober,  ii 
O.  St.  482;  Austell  V.  Swann,  74  Ga.  278;  Dean  v.  Feely, 
69  Ga.  804.  The  plaintiff,  being  entitled  to  the  remainder, 
and  not  having  consented  to  the  lease,  is  in  no  wise  bound 
thereby,  and  the  improvements  come  to  her  as  though  they 
had  been  placed  thereon  by  a  stranger.  If  a  building  is 
erected  on  land  against  the  will  of  the  landowner,  or  with- 
out his  consent,  it  becomes  realty  and  cannot  be  removed 
therefrom  without  the  commission  of  waste.  Bonney  v. 
Foss,  62  Me.  248;  Cannon  v.  Copeland,  43  Ala.  252;  Dart 
v.  Hercules,  57  111.  446;  Honzik  v.  Delag^se,  65  Wis.  494 
{2^  N.  W.  Rep.  171 ;  56  Am.  Rep.  634)." 

Sec.  375.  Miscellaneous  notes.  A  husband  holding- 
the  legal  title  to  lands  purchased  with  his  wife's  money 
cannot  claim  compensation  for  improvements  made  thereon, 
as  against  her  and  her  heirs.  Boynton  v.  Miller,  144  Mo. 
681  (46  S.  W.  Rep.  754).  Where  movable  erections  are 
made  by  one  having  no  estate  in  the  land,  and  hence  no  inter* 
est  in  enhancing  its  value,  by  permission  or  license  of  the 
owner,  an  agreement  that  the  structures  shall  remain  the 
property  of  the  person  making  them  will  be  implied,  in 
the  absence  of  any  other  facts  or  circumstances  tending 
to  show  a  different  intention.  Fischer  v.  Johnson,  106  la. 
181  (76  N.  W.  Rep.  658).  Where  one  through  a  mistake 
which  was  the  result  of  his  own  negligence  and  the  fault 
of  no  one  else,  built  a  house  upon  a  lot  of  another  supposing 
that  he  was  erecting  the  same  upon  his  own  adjoining  lot, 
the  house  becomes  a  part  of  the  lot  upon  which  it  was  built 
and  the  absolute  property  of  the  owner  thereof.  Mitchell 
V.  Bridgeman,  71  Minn.  360  (74  N.  W.  Rep.  142). 


INFANTS  AND  INSANE  PERSONS. 


EPITOME  OF  CASES. 

Sec.  376.  Validity  of  contracts  and  deeds  of  insane 
persons.  A  confirmed  lunatic  cannot  make  a  binding  con- 
tract, Hanley  v.  National  Loan  &  Inv.  Co.,  44  W.  Va.  450 
(29  S.  E.  Rep.  1002)  ;  and  an  instrument  executed  by  an  in* 
fant  for  the  purpose  of  affecting  his  title  to  real  estate  is 
not  admissible  in  evidence  against  him,  Clapp  v.  Byrnes, 
155  N.  Y.  535  (50  N.  E.  Rep.  277).  In  the  case  of  McAnaw 
V.  Tiffin,  143  Mo.  667  (45  S.  W.  Rep.  656),  the  supreme 
court  of  Missouri  say :  "As  to  whether  or  not  the  deed  of 
an  insane  person,  made  before  inquest,  is  void,  or  only  void- 
able, the  authorities  are  in  conflict.  It  was  held  in  Dexter 
v.  Hall,  15  Wall,  9;  In  re  Desiloer  5  Rawle,  iii  (28  Am. 
Dec.  645)  ;  and  Van  Drusen  v.  Sweet,  51  N.  Y.  378,  that  the 
deed  of  an  insane  person  is  void;  but  the  great  weight  of 
modern  authority  is  to  the  eflfect  that  such  a  deed  is  void- 
able only,  at  the  instance  of  the  grantor's  guardian  there- 
after appointed,  his  heirs  or  legal  representatives.  Wells 
V.  Association,  126  Mo.  630  (29  S.  W.  Rep.  607) ;  Arnold 
V.  Iron  Works,  i  Gray,  434;  Crawford  v.  Scovell,  94  Pa. 
St.  48  (39  Am.  Rep.  766)  ;  Gribben  v.  Maxwell,  34  Kan.  8 
(7  Pac.  Rep.  584)  ;  Burnham  v.  Kidwell,  113  111.  425;  Copen- 
raht  V.  Kienby,  83  Ind.  18 ;  Fay  v.  Burditt,  81  Ind.  433  (42 
Am.  Rep.  142)  ;  Riggan  v.  Green,  80  N.  C.  236  (30  Am. 
Rep.  Tj')  ;  Breckenridge's  Heirs  v.  Ormsby,  I  J.  J.  Marsh, 
236  (19  Am.  Dec.  71)." 

Sec.  377.    Affirmance^  and  disaffirmance  of  contracts. 

A  person  making  a  contract,  in  form  and  substance,  while 
under  mental  incapacity,  may  subsequently,  when  rational, 
so  act  as  to  constitute  a  ratification  equivalent  to  an  express 
agreement,  which  will  be  binding  upon  him,  especially  if 
he  retain  and  enjoy  the  fruit  thereof.  *  Whitcomb  v.  Hardy, 
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73  Minn.  285  (76  N.  W.  Rep.  29).  Where  an  infant,  pur- 
chasing land  with  others  takes  the  conveyance  of  it  to  him- 
self as  trustee  and  executes  a  note  for  the  purchase  price 
in  the  same  manner,  fails  for  five  years  after  arriving  at  his 
majority  to  disaffirm  the  contract,  and  in  the  meanwhile 
exercises  his  ownership  over  the  land,  he  cannot  escape 
liability  on  the  note  because  of  his  infancy.  Mission 
Ridge  Land  Co.  v.  Nixon,        Tenn.  (48  S.  W.  Rep. 

405).  Particular  evidence  held  sufficient  to  show  an  affirm- 
ance of  a  title  bond  executed  by  an  infant.  Barlow  v.  Rob- 
inson, 174  111.  317  (51  N.  E.  Rep.  1045).  A  conveyance 
of  land  executed  by  an  insane  person  before  the  appoint- 
ment of  a  guardian  for  him  is  not  disaffirmed  by  his 
guardian  subsequently  inventorying  the  property  as  belong- 
ing to  his  ward,  collecting  the  rents  therefrom,  and  begin- 
ning a  suit  to  annul  the  deed  as  a  cloud  upon  the  title  to 
the  property,  where  the  ward  dies  pending  the  action  which 
was  not  prosecuted  further  by  any  one.  McAnaw  v.  Tiffin, 
143  Mo.  667  (45  S.  IW.  Rep.  656). 

Sec.  378.  Judicial  sale  of  lands  of  infants  and  insane 
persons.  Courts  of  equity  have  no  inherent  power  to  sell 
the  lands  of  infants  and  can  do  so  only  as  statutes  enable 
them.  Hoback  v.  Miller,  44  W.  Va.  635  (29  S.  E.  Rep. 
1014).  Oil  and  gas  being  a  part  of  the  realty  in  and  under 
which  they  exist,  the  interest  of  an  infant  or  insane  person 
therein  can  only  be  sold  or  leased  by  decree  of  court  as 
provided  by  statute.  Wilson  v.  Youst,  43  W.  Va.  826  (28 
S.  E.  Rep.  781 ;  39  L.  R.  A.  292)  ;  South  Penn  Oil  Co.  v.  Mc- 
Intyre,  44  W.  Va.  296  (28  S.  E.  Rep.  922).  A  court  having 
jurisdiction  of  minors  and  their  estate  may  for  their  benefit 
order  the  sale  of  a  homestead  held  by  them  as  a  descended  or 
transmitted  homestead  from  a  deceased  homesteader.  Battle 
J.,  dissenting.  Merrill  v.  Harris,  65  Ark.  355  (46  S.  W.  Rep. 
538;  67  Am.  St.  Rep.  929;  41  L.  R.  A.  714).  The  right  of 
minors  in  a  probate  homestead  set  apart  under  Cal.  Code, 
Civ  Proc,  §§  1465,  1468,  may  be  sold  by  their  guardian  for 
their  benefit,  by  proper  proceedings  under  §§  1777,1778.  In  re 
Hamilton's  Estate,  120  Cal.421  (52  Pac.  Rep.  708).  A  serious 
depreciation  in  an  infant's  property  accompanied  by  indica- 
tions of  a  further  decrease  in  its  value,  will  authorize  a 
court  to  convert  it  into  more  profitable  property.     Gorman 
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V.  Mullins,  172  111.  349  (50  N.  E.  Rep.  222).  A  sale  of  real 
estate  made  by  a  conservator  of  an  insane  person,  although 
regularly  and  fairly  conducted  and  for  a  fair  price,  may  be 
set  aside  and  a  resale  ordered  by  the  court,  subject  to  whose 
approval  the  sale  was  made.  Jennings  v.  Dunphy,  174  111. 
86  (50  N.  E.  Rep.  1045).  Applying  2  N.  Y.  Rev,  Stat.,  p. 
195,  §  176,  providing  that  the  real  estate  of  an  infant  shall 
not  be  "sold,  leased  or  disposed  of  in  any  manner  against 
the  provisions  of  a  last  will,  or  of  any  conveyance,  by  which 
such  estate  or  term  was  devised  or  granted  to  such  infant,** 
it  is  held  that  a  sale  of  an  infant's  land  by  order  of  court, 
in  violation  of  the  terms  of  the  will  devising  it  to  him, 
is  void  for  want  of  jurisdiction  and  such  a  decree  can  be 
collaterally  attacked.  O'Donoghue  v.  Boies,  159  N.  Y.  87 
(53  N.  E.  Rep.  537).  The  special  statutory  jurisdiction 
given  a  surrogate's  court  by  N.  Y.  Code,  CiV.  Proc,  §§ 
2472,2822-2860,  over  the  guardianship  and  property  of  in- 
fants, does  not  empower  it  to  authorize,  directly  or  indi' 
rectly,  the  investment  of  an  infant's  money  in  real  estate. 
In  re  Bolton,  159  N.  Y.  129  (53  N.  E.  Rep.  756).  Debts 
incurred  by  a  guardian  of  an  infant  in  an  unauthorized  con- 
tinuation of  his  ward's  business  are  not  binding  upon  the 
latter's  estate,  and  N.  Y.  Code,  Civ.  Proc,  §  2348,  giving  a 
court  jurisdiction  to  sell,  mortgage  or  lease  the  real  estate 
of  an  infant  when  his  personal  property  and  the  income 
from  his  real  estate  are  "insufficient  for  the  payment  of 
his  debts  or  for  the  maintenance  and  necessary  education 
of  himself  and  his  family,"  does  not  give  a  court  jurisdiction 
to  mortgage  such  real  estate  to  pay  such  unauthorized 
debts;  and  such  ward  may  collaterally  attack  a  decree 
authorizing  the  execution  of  such  mortgage  by  showing 
the  collusion  of  the  guardian  and  creditor  in  its  procure- 
ment. Warren  v.  Union  Bank,  157  N.  Y.  259  (51  N.  E. 
Rep.  1036;  43  L.  R.  A.  256;  68  Am.  St.  Rep.  777).  The 
petroleum  oil  underlying  a  tract  of  land  which  has  been 
devised  to  a  life  tenant  who  is  in  possession,  and  which 
is  to  go  to  certain  infant  children  after  the  decease  of  the 
life  tenant,  may  be  sold,  upon  the  petition  of  the  guardian 
of  said  infants,  under  tKe  provisions  of  chapter  82  of  West 
Virginia  Code,  or  leased ;  and  the  life  tenant  will  be  entitled 
to  the  interest  on  the  royalty  during  the  continuance  of  the 
life  estate,  and  then  the  residue  or  corpus  of  the  royalty 
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will  be  paid  to  the  remaindermen.  Wilson  v.  Youst,  43 
W.  Va.  826  (28  S.,E.  Rep.  781 ;  39  L.  R,  A.  292).  In  a  pro- 
ceeding by  a  committee  of  an  insane  person  under  W.  Va. 
Code,  ch.  83,  to  sell  the  undivided  interest  of  such  person 
in  the  oil  and  gas  underlying  a  tract  of  land,  his  cotenants 
are  not  necessary  or  proper  parties.  South  Penn.  Oil  Co. 
V.  Mclntyre,  44  W.  Va.  296  (28  S.  E.  Rep.  922).  Where 
a  general  guardian  who,  by  a  statute  (How.  Ann.  Mich. 
Stat.,  §§  6323,  6325),  is  authorized  to  act  for  an  infant  heir, 
represents  her  in  proceedings  by  an  administrator  to  sell 
land,  a  guardian  ad  litem  is  not  necessary.  Wheelock  v. 
Lake,  117  Mich,  ii  (75  N.  W.'Rep.  140).  Particular  irregu- 
larities in  a  judicial  sale  of  an  infant's  land  held  insufficient 
to  constitute  a  defense  to  an  action  for  the  purchase  price 
against  the  purchaser.  Harris  v.  Brown,  123  N.  C.  419  (31 
S.  E.  Rep.  877). 

Sec  379.  Guardians— Actions  by— Powers  in  respect 
to  ward's  real  estate*  An  action  of  ejectment  affecting  the 
lands  of  infafits  is  properly  brought  by  the  guardian  in 
their  name.  Duck  Island  Club  v.  Bexstead,  174  111.  435  (51 
N.  E.  Rep.  831).  Under  W.  Va.  Code,  ch.  58,  §  37,  it  is  the 
duty  of  the  committee  of  an  insane  person  to  sue  for  injur- 
ies done  to  the  real  or  personal  property  of  his  ward.  John- 
son V.  Chapman,  43  W.  Va.  639  (28  S.  E.  Rep.  744).  Where 
the  statute  (Ind.  Rev.  Stat.  1894,  §§  2676,  2682,  2685) 
charges  a  guardian  with  the  management  of  his  ward's 
estate  for  the  best  interest  of  the  ward  and  requires  him 
to  file  a  valuation  of  the  ward's  real  estate  and  give  bond 
for  the  rents  and  profits  thereof,  he  may  maintain  an  action 
to  enjoin  injury  to  his  ward's  real  estate,  notwithstanding 
the  provisions  of  §§  256,  257,  providing  for  an  infant  bring- 
ing suit  by  his  next  friend.  Kinsley  v.  Kinsley,  150 
Ind.  67  (49  N.  E.  Rep.  819).  A  guardian  may  expend  the 
rents  of  his  ward's  real  estate  in  satisfying  incumbrances 
against  it.  Switzer  v.  Switzer,  57  N.  J.  Eq.  421  (41  Atl. 
Rep.  486).  In  West  Virginia  a  guardian  may  lease  the 
land  of  his  ward,  either  by  private  contract  or  by  public 
outcry;  and  in  case  of  a  lease  made  in  good  faith  by  him 
for  a  rental  believed  by  him  to  be  fair,  he  cannot  be 
charged  with  a  higher  rental,  unless  it  be  so  inadequate 
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as  to  carry  the  conviction  of  bad  faith.  Windon  v.  Stewart, 
43  W.  Va.  711  (28  S.  E.  Rep.  776). 

Sec.  380.  Miscellaneous  notes.  A  sale  made  under  a 
judgment  obtained  against  one  who  was  two  years  after  its 
confirmation  declared  to  be  insane,  will  not  be  set  aside 
where  it  appears  that  he  was  going  at  large,  and  attended 
without  restraint  to  his  own  affairs  at  the  time  of  and  up 
to  and  after  the  confirmation  of  the  sale.    Spurlock  v.  Noe, 

Ky.  (43  S.  W.  Rep.  231 ;  39  L.  R.  A.  775).    In  the 

absencje  of  fraud  in  the  procurement  of  the  contract,  one 
cannot  recover  damages  for  being  induced  to  trade  his 
property  merely  because  he  was  "mentally  incapable  of 
reasonably  and  properly  managing  and  conducting  his  own 
business  aflFairs,"  but  he  must  show  that  he  had  not  suffi- 
cient capacity  to  understand  the  nature  and  consequences 
of  his  own  act.  Devereaux  v.  Hubbard,  117  Mich.  119  (75 
N.  W.  Rep.  450).  Va.  Code,  §  2615 — how  leases  on  behalf 
of  persons  under  disability  may  be  made — amended,  Laws 
1 899- 1 900,  p.  770. 
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Sec.  381.    Insurable  interest — Insurance  by  life  tenant. 

A  husband  conveying  lands  to  his  wife  on  condition  that 
he  is  to  have  the  possession  and  use  of  the  same  during 
coverture,  has  an  insurable  interest  in  the  property.  Jacobs 
V.  Mutual  Ins.  Co.,  52  S.  C.  no  (29  S.  E.  Rep.  533)-  Where 
a  life  tenant,  without  any  intention  of  providing  protection 
for  the  remainderman,  insures  his  life  estate  for  an  amount 
equal  to  the  fee,  no  trust  results,  either  in  the  whole  amount 
or  in  that  part  of  it  in  excess  of  the  value  of  the  life 
estate,  for  the  benefit  of  the  remainderman ;  nor  can  the  life 
tenant  be  compelled  to  apply  the  excess  in  rebuilding  the 
property.     Spalding  v.  Miller,        Ky.  (45  S.  W.  Rep. 
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462;  20  Ky.  Law  Rep.  131).  The  court  expressly  approves 
and  quotes  at  length  the  case  of  Harrison  v.  Pepper,  166 
Mass.  288,  reported  in  full  in  Ballards'  Law  Real  Prop., 
Vol.  V,  §§  402,  403. 

Sec.   382.    Rights  of  mortgagee  as  to  insurance.    A 

mortgagee  cannot  assert  an  equitable  lien  on  the  proceeds 
of  an  insurance  policy  taken  out  in  the  name  of  the  mort- 
gagor long  after  the  execution  of  the  mortgage,  where  the 
evidence  fails  clearly  to  establish  a  valid  agreement  on  the 
part  of  the  mortgagor  to  insure  for  the  benefit  of  the  mort- 
gagee. Swearingen  v.  Hartford  Ins.  Co.,  52  S.  C.  309  (29 
S,  E.  Rep.  722).  But  if  a  mortgagor  is  bound,  by  covenant 
or  otherwise,  to  insure  *the  mortgaged  premises  for  the  bet- 
ter security  of  the  mortgagee,  the  latter  will  have  an  equit- 
able lien  upon  the  money  due  on  a  policy  taken  out  by  the 
mortgagor  and  payable  to  himself,  to  the  extent  of  the 
mortgagee's  interest  in  the  property  destroyed.  Aetna  Ins. 
Co.  V.  Thompson,  68  N.  H.  20  (40  Atl.  Rep.  396;  73  Am. 
St.  Rep.  552).  Citing,  Wheeler  v.  Insurance  Co.,  loi  U. 
S.  439,  442 ;  Bank  v.  Benson,  24  Pick.  204 ;  Dunlop  v.  Avery, 
23  Hun.  509;  Nichols  v.  Baxter,  5  R.  I.  491;  Cromwell  v. 
Insurance  Co.,  44  N.  Y.  43  (4  Am.  Rep.  641)  ;  Miller  v.  Aid- 
rich,  31  Mich.  408;  Stearns  v.  Insurance  Co.,  124  Mass.  61. 
Premiums  paid  by  a  mortgagee  for  insurance,  upon  the 
failure  of  the  mortgagor  to  insure  the  property,  may  be 
included  with  the  debt  upon  foreclosure  of  the  mortgage 
where  it  so  provides.  Germania  Sav.  Bank  v.  Lemley,  50 
La.  Ann.  1289  (23  So;  Rep.  874).  Where  a  mortgage  does 
not  pass  title  the  mortgagee  cannot,  before  its  foreclosure, 
assert  any  claim  to  the  proceeds  of  an  insurance  policy  on 
the  mortgaged  premises,  without  showing  some  equitable 
reason  entitling  him  to  do  so,  such  as  the  insolvency  of  the 
mortgagor.     Ennis  v.  Haralson,  loi  Ga.  282  (28  S.  E.  Rep. 

839). 

Sec.  383.  Mortgage  clause  in  policy — Force  and  effect 
of  conditions  in.  A  policy  which  is  void  between  the  par- 
ties to  it  by  reason  of  fraud  in  obtaining  it,  pr  by  reason 
of  violation  of  its  provisons,  is  not  revived,  nor  is  a  new 
and  valid  contract  made,  by  attaching  to  the  void  policy  an 
agreement  for  the  benefit  of  the  mortgagee,  unless  there  be 
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a  new  consideration  for  it.  Baldwin  v.  German  Ins.  Co., 
105  la.  379  (75  N.  W.  Rep.  326).  Where  an  insurance 
policy  stipulated  that  "if,  with  the  consent  of  this  company, 
an  interest  under  this  policy  shall  exist  in  favor  of  a  mort- 
gagee, *  *  *  the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such  provisions  and 
conditions  of  insurance  relating  to  such  interest  as  shall 
be  written  upon,  attached,  or  appended  thereto,"  it  is  held 
that  a  mortgagee  subsequently  asserting  rights  under  a 
mortgage  clause  or  slip  attached  to  the  policy  is  bound  onl)* 
by  such  conditions  as  appear  in  the  mortgage  clause. 
Queen  Ins.  Co.  v.  Dearborn  Sav.  L.  &  Bldg  Ass'n,  175  111. 
115  (51  N.  E.  Rep.  717).  Stipulations  contained  in  an  in- 
surance policy  and  a  mortgage  clause  attached  thereto, 
issued  upon  mortgaged  property,  are  valid  and  may  be 
enforced  by  the  insurer,  which  terminate  the  contract  of 
insurance  upon  a  change  of  ownership  unless  the  policy  is 
assigned  with  the  written  consent  of  the  insurer,  and  which 
provide  that  the  policy  would  not  be  invalidated  by  any 
act  or  negligence  of  the  mortgagor,  but  that  if  the  insurer 
paid  the  mortgagee,  claiming  that  as  to  the  mortgagor  no 
liability  existed,  it  should  be,  to  the  extent  of  the  payment, 
subrogated  to  the  rights  of  the  mortgagee.  Insurance  Co. 
of  N.  Amer.  v.  Martin,  151  Ind.  209  (51  N.  E.  Rep.  361). 
See  opinion  for  exhaustive  collation  of  authorities. 

Sec.  384.  Validity  of  insurance  on  buildings  used  for 
illegal  and  immoral  purposes.  The  mere  fact  that  a  house 
is  let  to  and  occupied  by  a  lewd  person  which,  with  the 
knowledge  of  the  owner,  is  to  be  used  by  her  for  pur- 
poses of  prostitution,  does  not  of  itself  avoid  a  policy  of 
insurance  issued  thereon  in  favor  of  the  owner.  The  con- 
tract of  insurance  is  not  so  connected  with  the  contract 
of  rental  as  to  prevent  in  case  of  loss  the  maintenance  of  an 
action  on  the  policy  by  the  owner.  Phenix  Ins.  Co.  v.  Clay, 
loi  Ga.  331  (28  S.  E.  Rep.  853;  65  Am.  St.  Rep.  307).  The 
court  say :  "To  def ^t  the  action  on  the  policy,  it  is,  there- 
fore, necessary  to  show  that  the  policy  is  itself  an  immoral 
contract,  and  against  public  policy,  as  tending  to  promote 
the  business  of  maintaining  a  lewd  house.  The  policy  was 
for  a  valuable  and  legal  consideration,  and  for  what  appears 
on  its  face  to  be  a  good  and  lawful  purpose.    It  was  made. 
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not  to  protect  the  business  of  keeping  a  lewd  house,  but  to 
protect  the  property  of  the  owner  of  the  building.  Even 
were  the  owner  the  person  conducting  this  illegal  business, 
the  policy  would  be  issued  to  him,  not  as  one  engaged  in 
such  business,  but  as  the  owner  of  the  property  insured; 
not  to  protect  him  against  the  consequences  of  the  illegal 
business,  but  against  accident  to  his  property.  For  this 
reason  the  present  case  is  to  be  distinguished  from  de- 
cisions cited  in  which  policies  of  lottery  and  marine  insur- 
ance have  been  held  void.  The  distinction  is  well  drawn  in 
the  case  of  Insurance  Co.  v.  De  Graff,  12  Mich.  124,  by 
Campbell,  J.,  a  part  of  whose  opinion  is  here  adapted  to  the 
present  case.  The  insurance  of  a  lottery  ticket  requires  that 
the  lottery  be  drawn  in  order  to  attach  the  insurance  on  tha 
risk.  Where  a  ship  is  insured  for  an  illegal  voyage,  that  voy- 
age is  the  only  one  upon  which  the  insurance  would  apply, 
and  the  underwriter  becomes  thus  directly  a  party  to  the 
illegal  act.  In  some  cases  the  insurance  is  against  loss  by  for- 
feiture or  penalty  incurred  by  reason  of  the  illegal  trade,  and 
the  purpose  and  object  of  the  insurance  are,  therefore,  a 
violation  of  law.  In  some  of  the  cases,  again,  the  insured 
property  is  liable  to  seizure  and  forfeiture,  and  a  doubt 
arises  as  to  whether  the  assured  has  an  insurable  interest. 
To  make  analogous  to  these  the  case  of  an  insurance  on 
property  used  for  immoral  purposes  the  insurance  must  be 
against  the  consequences  of  a  breach  of  the  law,  as  would 
be  the  case  if  this  policy  in  express  terms  insured  the 
party  maintaining  a  lewd  house  against  loss  by  fire  or 
penalty  incurred  by  reason  of  the  illegal  business.  The 
policy,  as  in  fact  made,  differs  widely  from  this,  for,  as  we* 
have  seen,  it  insured  against  loss  by  fire,  and  not  against 
the  consequences  of  the  unlawful  conduct  of  the  assured. 
The  owner  could,  without  violating  the  policy,  use  his 
house  for  any  other  and  lawful  purpose  which  would  not 
increase  the  hazard.  The  contract  does  not  require  that 
the  property  shall  be  devoted  to  any  one  use,  and,  as  it 
is  susceptible  of  lawful  uses,  the  company  cannot  be  held 
to  have  contracted  concerning  it  in  an  unlawful  manner, 
unless  the  contract  is  itself  for  an  illegal  purpose.  It  is 
clear,  then,  that  the  purpose  and  object  of  the  contract  of 
insurance  are  not  in  contravention  of  the  public  interest, 
and  the  sole  remaining  question  is  whether  that  contract 
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is  against  public  policy,  as  tending  to  promote  an  illegal 
and  immoral  business. 

"Were  insurance  policies  not  enforceable  when  issued 
on  buildings  used  as  houses  of  prostitution,  the  owners 
of  such  buildings  might  be  less  willing  to  have  them 
so  used.  To  hold  such  policies  good  and  binding  might,, 
therefore  while  holding  out  absolutely  no  aid  to  such 
uses,  indirectly  and  negatively  encourage  owners  to  let 
their  buildings  for  immoral  purposes.  A  consequence  so- 
negative  in  its  character,  so  remote  in  its  effect,  is  one 
which  cannot  be  said,  in  law,  to  promote  or  to  tend  ta 
promote  the  maintenance  of  these  houses.  Such  policy  of 
insurance  can  be  said  to  promote  the  illegal  business  only 
by  failing  to  discourage  it,  to  aid  it  only  by  declining  to- 
throw  obstacles  in  its  way ;  and  certainly  this  is  not  a  case 
'free  from  doubt,  where  an  injury  to  the  public  interest 
clearly  appears.'  See  3  Joyce,  Ins.  §§  2536,  2537.  To  re- 
fuse to  enforce  transactions  relating  to  property  used  by  the 
:)wner  for  immoral  purposes,  unless  such  transactions  tended 
positively  to  discourage  such  illegal  use,  would  be  to  in- 
fringe on  the  property  rights  of  the  owner,  and  to  extend 
the  penalty  beyond  that  prescribed  by  law.  The  statute 
which  forbids  the  maintenance  of  a  lewd  house  does  not 
subject  the  builffing  to  any  forfeiture,  but  renders  him  who 
maintains  the  lewd  house  guilty  of  a  misdemeanor,  and 
personally  liable  for  a  penalty.  The  rights  of  the  owner 
in  his  property  are  not,  therefore,  lessened ;  for  the  penalty 
relates  to  Ins  person,  and  not  to  the  house.  If  an  insur- 
ance policy  on  a  building  used  as  a  house  of  prostitution 
will  not  be  enforced  by  the  courts,  why  should  they  not 
also  refuse  to  enforce  a  contract  for  the  sale  of  the  build- 
ing? For,  while  to  allow  the  sale  of  the  house  would  not  * 
encourage  its  illegal  use,  yet  to  disallow  the  sale  would  dis- 
courage such  use  fully  as  much  as  a  refusal  to  accord  insur- 
ance rights.  Without  doubt,  this  would  be  an  effort  to- 
invade  the  province  of  the  legislative  branch  of  our  gov- 
ernment, by  extending  and  increasing  the  penalties  im- 
posed for  the  illegal  act  in  question.  Further,  to  hold  that 
a  policy  of  insurance  on  a  lewd  house  is  contrary  to  public 
policy,  as  tending  to  promote  the  keeping  of  a  lewd  house, 
would  be  to  require,  not  only  that  a  contract  shall  not  tend 
to  promote  an  immoral  or  illegal  act  or  business,  but  that 
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it  shall  tend  positively  to  discourage  any  unlawful  acts  in 
connection  with  the  property  to  which  it  relates.  For  such 
position  we  believe  that  no  authority  can  be  found." 

Sec.  385.  Forfeiture  clauses  in  policy—Effect  of  viola- 
tion— Conditions  against  additional  insurance  and  involv- 
ing the  property  in  litigation.  The  violation  of  a  condition 
for  the  benefit  of  the  insurer  does  not  render  the  policy  abso- 
lutely void  unless  he  chooses  to  take  advantage  of  the 
forfeiture.  Home  Fire  Ins.  Co.  v.  Kuhlman,  58  Neb.  488 
(78  N.  W.  Rep.  936).  A  condition  in  a  policy  forbidding 
additional  insurance  does  not  apply  to  insurance  procured 
by  a  subsequent  vendee  who  has  possession  under  an  execu- 
tory contract  to  purchase  the  insured  property.  DeWitt 
V.  Agricultural  Ins.  Co.,  157  N.  Y.  353  (51  N.  E.  Rep. 
977).  A  condition  avoiding  a  policy  in  case  litigation 
''shall  be  commenced  affecting  the  title"  to  the  property 
is  valid,  though  the  insured  is  in  no  way  responsible  for 
the  litigation;  and  the  commencement  of  an  action  to 
enforce  a  mechanic's  lien  against  the  property  is  a  violation 
of  such  condition.  Smith  v.  St.  Paul  Fire  &  M.  Ins.  Co.,  106 
la.  225  (76  N.  W.  Rep.  676)  ;  but  in  Nebraska  it  is  held  that 
an  action  brought  without  the  consent  of  the  insured  to 
foreclosure  a  mortgage  covering  the  insured  property  does 
not  violate  a  condition  in  the  policy  providing  that  it  should 
be  void  "if  the  property  insured  be  or  become  involved  in 
litigation  without  notice  to  and  with  the  consent  of  the 
company  endorsed  hereon,"  Farmers'  &  Merchants*  Ins, 
Co.  V.  Newman,  58  Neb.  504  (78  N.  W.  Rep.  933). 

Sec.  386.  Conditions  in  policy  against  change  in  in- 
sured's title — Liens  and  incumbrances.  A  condition  in  an 
insurance  policy  that  it  shall  cease  to  be  in  force  "in  case 
any  change  shall  take  place  in  the  title  of  the  assured,"  is 
a  valid  and  reasonable  provision,  and  such  a  provision  is 
violated  by  a  transfer  of  the  legal  title  from  the  assured 
to  his  wife  although  under  an  agreement  that  she  is  to 
hold  such  title  in  trust  for  him,  Farmers'  &  Merchants' 
Ins.  Co.  V.  Jensen,  56  Neb.  284  (76  N.  W.  Rep.  577 ;  44  L. 
R.  A.  861) ;  58  Neb.  522  (78  N.  W.  Rep.  1054) ;  but  the 
same  court  holds  that  a  condition  prohibiting  a  sale,  trans- 
fer or  any  change  in  the  title  or  possession  of  insured  part- 
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nership  personal  property  has  no  application  to  a  sale  or 
transfer  by  one  partner  to  another  of  his  interest  in  the 
partnership  property.  Phenix  Ins.  Co.  v.  Holcombe,  57 
Keb.  622  (78  N.  W.  Rep.  300;  73  Am.  St.  Rep.  532).  A 
contract  to  sell  property  in  the  nature  of  a  bond  for  a  deed, 
upon  which  no  payment  has  been  made  nor  possession  de- 
livered, and  which  contains  a  clause  giving  either  party  the 
right  to  recede  from  the  contract  on  the  payment  of  a 
specified  sum  as  liquidated  damages,  does  not  violate  a 
condition  forfeiting  an  insurance  policy  "if  any  change 
take  place  in  the  title,  ownership  or  possession"  of  the  prop- 
erty. Pringle  v.  Des  Moines  Ins.  Co.,  107  la.  742  (^jy  N.  W. 
Rep.  521).  A  policy  containing  a  condition  that  it  shall 
be  invalid  unless  incumbrances  upon  the  property  are  rep- 
resented to  the  company  and  expressed  in  writing  in  the 
policy,  is  rendered  void  by  the  failure  of  the  insured  tc> 
inform  the  insurer  of  the  existence  of  a  mortgage  on  the 
property.  Baldwin  v.  German  Ins.  Co.,  105  la.  379  (75 
N.  W.  Rep.  326).  A  mechanic's  lien  is  an  incumbrance  on 
property  within  the  meaning  of  a  condition  avoiding  an 
insurance  policy  "if  the  property  or  any  part  thereof  shall 
be  sold,  transferred  or  incumbered."  Smith  v.  St.  Paul 
Fire  &  M.  Ins.  Co.,  106  la.  225  (76  N.  W.  Rep.  676).  A 
condition  against  an  increase  of  incumbrances  is  not  broken 
by  a  mere  change  in  the  form  of  an  existing  incumbrance^ 
Farmers'  &  Merchants'  Ins.  Co.  v.  Newman,  58  Neb.  504 
(78  N.  W.  Rep.  933).  Where,  by  the  execution  of  a  new 
mortgage  embracing  the  insured  property  and  other  prop- 
erty of  the  insured,  there  has  been  such  a  change  in  incum- 
brances as  to  render  the  policy  void  according  to  the  terms 
thereof,  the  court  will  not  enter  into  a  speculation  on  the 
relative  values  of  the  two  tracts  or  the  probable  manner  of 
enforcement  of  the  mortgage  to  ascertain  if  the  risk  has 
been  increased.  Johansen  v.  Home  Fire  Ins.  Co.,  54  Neb. 
548  (74  N.  W.  Rep.  866). 

Sec.  387.  Condition  in  policy  against  vacancy  oi- 
premises.  The  term  "unoccupied,"  as  used  in  a  policy  oi: 
fire  insurance,  should  be  given  a  fair  and  reasonable  con- 
struction, such  as  was  contemplated  by  the  parties  when 
the  contract  was  made.  Home  Fire  Ins.  Co.  v.  Peyson, 
54  Neb.  495  (74  .N.  W.  Rep.  960).     Construing  a  clause  in 
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an  insurance  policy  exempting  the  insurer  from  liability 
in  case  the  property  is  "vacant,  unoccupied  or  uninhabited," 
it  is  held  that  such  condition  must  be  construed  to  mean 
that,  if  the  house  insured  should  cease  to  be  used  as  a  place 
of  habitation  or  for  living  purposes  the  policy  should  be 
null  and  void ;  and  it  is  violated  where  the  insured  permits 
the  property  to  become  wholly  vacant  except  one  room 
used  by  him  for  storing  his  household  goods  which  he 
designs  to  remove,  there  being  no  use  of  the  property  by 
him  as  a  place  of  habitation.  Home  Ins.  Co.  v.  Boyd,  19 
Ind.  App.  173  (49  N.  E.  Rep.  285).  See  opinion  for  col- 
lation of  numerous  cases  on  this  subject.  A  building 
described  in  an  insurance  policy  as  a  boarding  house  will 
be  treated  as  a  dwelling  in  applying  a  condition  as  to  occu- 
pancy ;  and  where  such  a  building  is  unoccupied  it  will  be 
treated  as  vacant,  regardless  of  the  fact  that  it  is  left  in 
charge  of  a  person  living  in  the  same  inclosure.  Burner's 
Adm'r  v.  German-American  Ins.  Co.,        Ky.  (45  S. 

W.  Rep.  109;  20  Ky.  Law  Rep.  71).  Control  and  use  of 
buildings  by  a  tenant  without  his  living  therein  does  not 
amount  to  an  occupancy  within  the  meaning  of  a  condi- 
tion in  an  insurance  policy  providing  that  it  shall  be  null 
and  void  if  the  building  insured  "be  or  become  vacant  or 
unoccupied."  Stoltenberg  v.  Continental  Ins.  Co.,  106  la. 
56s  (76  N.  W.  Rep.  835;  68  Am.  St.  Rep.  323).  The  court 
say:  "Occupancy  of  a  house  implies  its  actual  use  as  a 
dwelling  house ;  and  that  of  a  barn,  its  use  as  is  ordinarily 
incident  to  a  barn  belonging  to  an  occupied  house.  The 
insurer  has  a  right  to  the  care  involved  in  such  an  occu- 
pancy. Ashworth  v.  Insurance  Co.,  112  Mass.  422  (17  Am. 
Rep.  117).  A  house  is  unoccupied  when  no  one  is  living 
in  it.  Cook  v.  Insurance  Co.,  70  Mo.  612  (35  Am.  Rep. 
438)  ;  Insurance  Co.  v.  Padfield,  78  111.  169 ;  Feshe  v.  Insur- 
ance Co.,  74  la. '677  (39  N.  W.  Rep.  87) ;  Dennison  v.  Insur- 
ance Co.,  52  la.  457  (3  N.  W.  Rep.  500)  ;  Sexton  v.  Insurance 
Co.,  69  la.  99  (28  N.  W.  Rep.  462)  ;  Herrman  v.  Insurance 
Co.,  85  N.  Y.  163 ;  Weidert  v.  Insurance  Co.,  19  Or.  261  (24 
Pac.  Rep.  242;  20  Am.  St.  Rep.  809)."  Particular  policy 
held  void  on  account  of  violation  of  condition  against 
vacancy.  Baldwin  v.  German  Ins.  Co.,  105  la.  379  (75 
N.  W.  Rep.  326). 
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Sec.  388.    Condition    in   policy    against    vacancy    of 
premises — Construction  pending  removal  of  occupant.    It 

was  held  that  where  a  tenant  commenced  to  remove  from 
a  dwelling. at  about  9  o'clock  of  the  morning  of  a  certain 
day,  intending  in  good  faith  to  complete  his  removal  on  that 
day,  the  premises  would  not  be  regarded  as  "vacant"  where 
a  small  portion  of  his  goods  remained  in  the  house  at  noon 
at  which  time  it  was  destroyed  by  fire.  Insurance  Co.  of 
North  America  v.  Coombs,  19  Ind.  App.  331  (49  N.  E.  Rep. 
471).  To  the  same  effect  in  the  case  of  Omaha  Fire  Ins.  Co. 
V.  Sinnott,  54  Neb.  522  (74  N.  W.  Rep.  955).  In  the  first  case 
the  court  say :  "The  occupation  of  a  dwelling  house  is  living 
in  it,  its  inhabitants  being  human  beings.  Its  occupation 
does  not  require  that  some  person  must  live  in  it  every 
moment,  but  that  there  must  not  be  a  cessation  of  occu- 
pancy for  any  considerable  period  of  time.  Whether  a 
house  is  occupied  or  vacant  must  depend  upon  the  facts  of 
each  particular  case.  A  long  list  of  adjudicated  cases  might 
be  cited,  holding  that,  under  stated  facts,  properties  therein 
described  were  vacant;  and  a  large  number  cited  in  which 
the  courts  have  held  that  property,  under  the  facts  therein 
set  out,  was  not  vacant.  To  do  so,  however,  would  not  be 
profitable,  because  in  them  the  courts  have  applied  practi- 
cally the  same  principle  of  law  to  different  statements  of 
facts.  In  Doud  v.  Insurance  Co.,  141  Pa.  St.  47  (21  Atl. 
Rep.  505;  23  Am.  St.  Rep.  263),  the  court  held  that  some 
cessation  of  occupancy  was  necessarily  incident  to  a  change 
of  tenant,  and  reasonable  time  must  be  allowed  to  make 
such  change.  In  Insurance  Co.  v.  Buckstaff,  38  Neb.  146 
(56  N.  W.  Rep.  695;  41  Am.  St.  Rep.  724),  the  supreme 
court  of  Nebraska  held  that  where  one  occupying  an  in- 
sured building  partially  moved  out  the  day  before  the  fire, 
leaving  in  the  building  a  portion  of  the  furniture,  the 
premises  were  not  vacant,  within  the  meaning  of  the  policy ; 
citing  a  number  of  cases.  In  Eddy  v.  Insurance  Co.,  70  la. 
472  (30  N.  W.  Rep.  808),  the  tenant  had  moved  out,  and  the 
landlord  had  taken  possession,  and  was  cleaning  it  up,  and 
preparing  to  move,  but  had  not  moved  into  it,  when  it 
was  destroyed  by  fire;  and  the  court  held  that  the  house 
was  not  vacant.  Vide,  to  the  same  effect,  Insurance  Co.  v. 
Tucker,  92  111.  64.  In  Insurance  Co.  v.  Kyle,  124  Ind.  132 
(24  N.  E.  Rep.  727;  19  Am.  St.  Rep.  77;  9  L.  R.  A.  81),  it 
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was  held  that  a  house  from  which  a  tenant  or  owner  had 
removed,  leaving  therein  some  trifling  articles  of  furniture, 
with  no  definite  intention  of  removing  them,  must  be  re- 
garded as  unoccupied.  In  said  cause  the  policy  of  insurance 
upon  a  dwelling  house  was  conditioned  to  become  void  if 
the  house  should  become  vacant.  The  tenant  moved  out 
of  the  building  on  the  26th  day  of  March.  After  he  had 
moved,  the  parties  to  whom  the  owner  had  previously 
rented  made  improvements  on  the  premises,  intending  to 
move  into  the  house  on  April  ist.  The  improvements  were 
completed  on  March  30th.  The  proposed  tenant  put  some 
hay  in  the  loft  of  the  stable  on  the  premises,  and  buried 
some  potatoes  near,  the  house.  The  house  was  destroyed 
on  March  31st.  The  tenant  had  not  moved  mto  it.  The 
court  held  that  the  house  was  vacant,  within  the  meaning 
of -the  policy.  In  the  note  to  Moore  v.  Insurance  Co.,  64 
N.  H.  140  (6  Atl.  Rep.  27;  10  Am.  St.  Rep.  390),  a  great 
number  of  illustrative  cases  are  collected.  We  think  it 
may  fairly  be  said  that  in  the  cases  in  which  dwelling  houses 
have  been  held  to  be  vacant  by  the  removal  of  tenants 
therefrom,  where  they  have  left  a  portion  of  their  property, 
the  articles  were  either  so  inconsiderable  in  value  as  to  pre- 
clude the  idea  that  the  owner  would  return  for  them,  or 
that  they  were  left  with  the  consent  of  the  landlord,  with- 
out a  definite  time  for  their  removal." 

Sec.  389.  Waiver  of  forfeiture  clauses  in  policy.  A 
forfeiture  arising  on  account  of  a  violation  of  a  condition 
in  a  policy  may  be  waived  by  the  insurer.  Home  Fire  Ins. 
Co.  V.  Kuhlman,  58  Neb.  488  (78  N.  W.  Rep.  936).  Where 
the  agent  of  an  insurance  company  having  knowledge  of 
facts  entitling  it  to  enforce  a  forfeiture  of  the  policy,  fails 
to  notify  the  insured  within  a  reasonable  time  of  the  inten- 
tion of  the  company  to  cancel  the  policy,  such  delay  is 
evidence  tending  to  show  a  waiver.  Horton  v.  Home  Ins. 
Co.,  122  N.  C.  498  (29  S.  E.  Rep.  944;  65.  Am.  St.  Rep.  717). 
A  condition  against  vacancy  is  waived  where  the  insurer 
issues  a  policy  with  knowledge  of  an  existing  vacancy.  Ger- 
man Ins.  Co.  V.  Frederick,  57  Neb.  538  {jj  N.  W.  Rep. 
1 106).  Particular  evidence  held  sufficient  to  show  waiver 
of  a  condition  against  vacancy.  Wilson  v.  Commercial 
Union  Assur.  Co.,  51  S.  C.  540  (29  S.  E.  Rep.  245 ;  64  Am. 
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St.  Rep.  700).  Particular  evidence  held  insufficient  to 
show  a  waiver  against  vacancy.  Quinsigamond  Lake  S. 
Co.  v.  Phoenix  Ins.  Co.,  172  Mass.  367  (52  N.  E.  Rep.  531). 

Sec.  390.  Liability  of  agent  of  insurer  on  contract  to 
act  as  agent  of  insured.  An  agent  of  a  fire  insurance  com- 
pany authorized  to  contract  for  insurance  in  its  behalf 
cannot,  without  the  company's  consent,  become  in  his  in- 
dividual character  the  agent  for  the  property  owner  who 
desires  to  obtain  insurance  in  that  company;  and  such  an 
agent  cannot  be  made  individually  liable  to  a  property 
owner  for  damages  arising  from  the  breach  of  a  contract, 
either  general  or  special,  to  which  the  company  itself  is  not 
a  party,  and  which  is  made  "as  agent"  by  the  person  first 
referred  to,  whereby  he  undertakes  to  keep  the  property  of 
the  other  covered  by  insurance  in  that  company,  or  to  re- 
new, upon  the  expiration  thereof,  a  particular  policy  already 
in  existence,  the  party  seeking  the  insurance  undertaking 
on  his  part  to  pay  the  premiums  whenever  bills  for  the 
same  are  presented.  Ramspeck  v.  Pattillo,  104  Ga.  772 
(30  S.  E.  Rep.  962;  6g  Am.  St.  Rep.  197).  Citing,  Croghan 
v.  Underwriters'  Agency,  53  Ga.  109;  Rice  v.  Wood,  113 
Mass.  133  (18  Am.  Rep.  459);  Farnsworth  v.  Hemmer,  i 
Allen,  494  (79  Am.  Dec.  756). 

Sec.  391.  Recovery  in  case  of  total  loss — ^What  is  a 
"total  loss."  Construing  Neb.  Comp.  Stat.,  ch.  43,  §  43, 
providing  that  in  the  case  of  the  total  destruction  of  prop- 
erty without  criminal  fault  on  the  part  of  the  insured,  "the 
amount  of  the  insurance  written  in  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the  property  in- 
sured, and  the  true  amount  of  loss  and  measures  of  dam- 
ages," the  supreme  court  of  that  state  in  the  case  of  Home 
Fire  Ins.  Co.  v.  Weed,  55  Neb.  146  (75  N.  W.  Rep.  539), 
say:  "This  provision  has  been  construed  by  the  court 
more  than  once,  and  the  uniform  holdings  have  been  that, 
where  there  has  been  a  total  loss  by  fire  of  insured  realty, 
a  clause  in  the  policy  limiting  the  amount  of  recovery  to  a 
sum  less  than  the  amount  written  in  the  contract  of  insur- 
ance is  invalid,  and  will  not  be  enforced.  Insurance  Co. 
V.  Bean,  42  Neb.  537  (60  N.  W.  Rep,  907;  47  Am.  St.  Rep. 
711)  ;  Insurance  Co.  v.  Bachler,  44  Neb.  549  (62  N.  W.  Rep. 
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911).  Where  there  are  several  concurrent  policies  of  insur- 
ance upon  real  property,  written  with  the  consent  of  the 
respective  companies,  and  the  property  insured  is  wholly 
destroyed  by  fire,  each  company  is  liable  for  the  full  amount 
if  its  policy.  Oshkosh  Gaslight  Co.  v.  Germania  Fire  Ins. 
Co.,  71  Wis.  454  (37  N.  W.  Rep.  819;  5  Am.  St.  Rep.  233) ; 
Havens  v.  Insurance  Co.,  123  Mo.  403  (27  S.  W.  Rep.  718; 
45  Am.  St.  Rep.  570;  26  L.  R.  A.  107)  ;  Insurance  Co.  v. 
Leslie,   47   O.    St.   409    (24   N.    E.    Rep.    1072;    9   L.    R. 

A.  45)." 

The  destruction  by  fire  of  the  roof,  interior,  woodwork, 

sashes  and  glass  of  a  building  with  some  damage  to  the 
outer  walls,  does  not  constitute  a  "total  destruction"  within 
the  meaning  of  that  phrase  in  an  insurance  policy,  where  the 
foundation  of  the  outer  walls  are  left  standing  and  the 
building  can  be  restored  to  its  original  condition  for  one- 
third  its  value  in  such  condition.  Corbett  v.  Spring  Gar- 
den Ins.  Co.,  155  N.  Y.  389  (50  N.  E.  Rep.  282 ;  41  L.  R.  A. 
318).  The  court  say :  "Total  destruction  within  the  mean- 
ing of  the  policy,  must  mean  the  complete  destruction  of  the 
insured  property  by  fire,  so  that  nothing  of  value  remains 
of  it  as  distinguished  from  a  partial  loss,  where  the  prop- 
erty is  damaged,  but  not  entirely  destroyed.  This  does 
not  mean  that  the  materials  of  which  the  building  was 
composed  were  all  utterly  destroyed  or  obliterated,  but 
that  the  building,  though  some  part  of  it  may  be  left  stand- 
ing, has  lost  its  character  as  a  building,  and,  instead  thereof, 
has  become  a  broken  mass,  or  so  far  in  that  condition  that 
it  cannot  properly  any  longer  be  designated  as  a  building. 
When  that  has  occurred,  then  there  is  a  total  destruction 
or  loss.  A  total  loss  does  not  mean  an  absolute  extinction. 
It  is  not  necessary  that  all  the  parts  and  material  com- 
posing the  building  are  absolutely  and  physically,  destroyed, 
but  the  inquiry  always  is  whether,  after  the  fire,  the  thing 
insured  still  exists  as  a  building.  Wood,  Ins.,  §  107;  2 
May,  Ins.,  p.  967,  §  421a. ;  Ostr.  Ins.  (2nd  Ed.),  p.  670,  §  610 ; 
Bid.  Ins.,  §  1375;  Joyce,  Ins.,  §§  3025,  3030;  Beach  Ins.,  § 
890 ;  Black's  Law  Diet.,  'Total  Loss.'  "  A  statute  in  Louis- 
iana provides  that  the  valuation  of  property  named  by  the 
insurer  in  an  insurance  policy  "shall  be  conclusively  taken 
to  be  the  true  value  of  the  property,**  in  case  of  its  p?/  tial 
or  total  destruction.     Laws  1900,  No.  135,  p.  209. 
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Sec.  392.  Miscellaneous  notes.  A  title  insurance  com- 
pany which  undertakes  to  investigate  a  title  and  prepare 
a  proper  conveyance  for  a  proposed  purchaser  is  liable  to 
him  for  damages  resulting  from  the  negligence  of  its  em- 
ployees. Ehmer  v.  Title  Guar.  &  T.  Co.,  156  N.  Y.  10  (50 
N.  E.  Rep.  420).  Insurance  of  a  lessor's  interest  in  the 
premises  on  which  the  lessee  also  had  procured  insurance 
for  the  lessor's  benefit  as  the  lease  required  him  to  do  will 
cover  such  part  of  the  loss  insured  against  as  remains  after 
the  application  of  the  policies  taken  by  the  lessee,  where 
they  fail  to  cover  the  whole  loss  because  of  a  stipulation  in 
them  for  prorating  with  all  other  insurance  on  the  premises. 
Sun  Ins.  Office  v.  Varble,        Ky.  (46  S.  W.  Rep.  486; 

41  L.  R.  A.  792;  20*  Ky.  Law  Rep.  556). 


IRRIGATION. 


EPITOME  OF  CASES. 

Sec.  393*  Appropriation — Extent  of  right  and  prior- 
ities* Under  Mont.  Civ.  Code,  §§  1880,  1881,  an  appropria- 
tion of  water  must  be  made  for  some  useful  or  beneficial 
purpose;  merely  permitting  the  excess  of  water  appropri- 
ated by  a  land  owner  for  a  beneficial  purpose  to  flow  over 
his  land  without  any  intention  to  use  it  for  irrigation  pur- 
poses does  not  give  him  any  right  to  it.  Power  v.  Switzer, 
21  Mont.  523  (55  Pac.  Rep.  32).  An  appropriator  can  hold, 
as  against  one  subsequent  in  right,  only  the  maximum 
quantity  of  water  which  he  shall  devote  to  a  beneficial 
use  at  some  time  within  the  period  by  which  his  right 
otherwise  would  be  barred  for  nonuser.  Smith  v.  Haw- 
kins, 120  Cal.  86  (52  Pac.  Rep.  139).  Where  a  party  diverts 
the  water  of  a  stream,  the  appropriation,  intention  of  the 
appropriator,  use,  and  beneficial  purpose  are  the  tests  which 
determine  the  rights  acquired,  and,  if  more  water  is  diverted 
than  is  necessary  for  the  beneficial  purpose  intended,  the 
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excess  may  be  appropriated  by  a  subsequent  appropriator 
for  a  useful  purpose,  to  an  extent  necessary  for  his  use. 
Hague  V.  Nephi  Irr.  Co.,  i6  Utah,  421  (52  Pac.  Rep.  765; 
67  Am.  St.  Rep.  634;  41  L.  R.  A.  311).  A  priority  to 
waters  for  irrigation  confers  no  right  to  appropriate  them 
for  storage  in  any  greater  quantity  or  at  any  other  time 
than  they  could  be  appropriated  for  irrigation,  as  against 
another  appropriator,  whose  right  is  subsequent  to  the  ap- 
propriation for  irrigation,  but  prior  to  that  for  storage. 
Colorado  Milling  &  Elevator  Co.  v.  Larimer  &  Weld  Irr. 
Co.,  26  Colo.  47  (56  Pac.  Rep.  185).  The  rights  of  a  prior 
appropriator  from  a  stream  cannot  be  impaired  by  subse- 
quent appropriations  of  water  from  its  tributaries — Strick- 
ler  V.  City  of  Colorado  Springs,  16  Colo.  61  (26  Pac.  Rep. 
313 ;  25  Am.  St.  Rep.  245)  ; — and  this  doctrine  is  applicable 
to  the  subsequent  appropriation  of  water  from  a  tributary 
which  enters  the  main  stream  below  the  point  where  the 
prior  appropriator  makes  his  diversion,  when  the  result 
from  such  appropriation  from  the  tributary  is  to  require 
the  prior  appropriator  to  surrender  the  right  to  additional 
water  for  the  purpose  of  supplying  appropriations  senior  to 
his  below  the  point  where  such  tributary  joins  the  main 
stream.  Platte  Valley  Irr.  Co.  v.  Buckers  Irr.  M.  &  Imp. 
Co.,  25  Colo.  77  (53  Pac.  Rep.  334) ;  Water  Supply  & 
Storage  Co.  v.  Larimer  &  W.  Res.  Co.,  25  Colo.  87  (53  Pac. 
Rep.  386).  A  prior  appropriator  cannot  complain  of  a  sub- 
sequent diversion  by  another,  so  long  as  his  demartds  are 
satisfied.  North  Powder  Milling  Co.  v.  Coughanour,  34 
Or.  9  (54  Pac.  Rep.  223).  When  the  relative  priority  in 
which  water  rights  exist  is  determined,  it  is  immaterial 
whether  or  not  the  stream  furnishes  a  sufficient  supply  for 
all.    Hunting  v.  Porter,        Ariz.  '(54  Pac.  Rep.  584). 

Junior  appropriators  cannot  complain  of  the  method  of 
distribution  adopted  by  those  having  prior  water  rights, 
or  the  extent  of  acreage  irrigated,  so  long  as  the  latter 
actually  use  the  water  and  do  not  divert  more  than  their 
priority,  entitles  them  to  use.  Cache  la  Poudre  Irr.  Co.  v. 
Larimer  &  Weld  Res.  Co.,  25  Colo.  144  (53  Pac.  Rep.  318; 
71  Am.  St.  Rep.  123).  For  particular  case  determining 
priorities,  see  Cache  la  Poudre  Res.  Co.  v.  Water  Sup.  & 
S.  Co.,  25  Colo.  161  (S3  Pac.  Rep.  331;  71  Am.  St.  Rep. 
131;  46  L.  R.  A.  175). 
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Sec.  394.  Change  of  use  or  place  of  diversion — ^Waste 
waters.  An  appropriator  of  water  can  change  his  use  or 
place  of  diverting  water  only  when  the  rights  of  others  will 
not  be  injuriously  affected.  Hague  v.  Nephi  Irr.  Co.,  i6 
Utah,  421  (52  Pac.  Rep.  765;  67  Am.  St.  Rep.  634;  40  L. 
R.  A.  311)  ;  Power  v.  Switzer,  21  Mont.  523  (55  Pac.  Rep. 
32).  Construing  and  applying  Utah  Comp.  Laws,  §§  2780, 
2785;  Laws  1897,  p.  227,  it  is  held  that  an  appropriator  of 
water  from  a  natural  source  of  supply,  when  there  are 
subsequent  appropriators,  who  need  the  water,  and  actually 
have  less  than  the  quantity  they  appropriated,  cannot  divert 
it  to  uses  other  than  those  for  which  it  was  appropriated, 
by  giving  it  away  or  wasting  it.  The  unappropriated 
waters  of  natural  streams  or  other  natural  sources  of  supply 
may  be  appropriated  to  be  used  or  sold  for  any  useful  pur- 
pose, and  the  quantity  named  may  be  sufficient  for  the 
greatest  need;  but  such  as  it  not  actually  required  must 
rem^Lin  or  go  back  into  the  stream  for  the  use  of  subse- 
quent appropriators,  in  the  order  of  their  rights.  Manning 
V.  Fife,  17  Utah,  232  (54  Pac.  Rep.  in).  Waste  waters 
of  an  irrigating  stream,  which  are  returned  to  the  main 
stream  or  its  tributaries,  become  a  part  of  the  waters  of 
the  main  stream  and  tributaries,  as  though  never  diverted, 
and  inure  to  the  benefit  of  the  appropriators,  in  the  order 
of  their  appropriations.  Water  Supply  &  Storage  Co.  v. 
Larimer  &  Weld  Res.  Co.,  25  Colo.  87  (53  Pac.  Rep.  386). 

Sec.  395.    Abandonment — ^Adverse  use  of  water.    The 

fact  that  one  entitled  to  use  with  others  a  water  right, 
does  not  use  the  full  amount  to  which  he  is  entitled  does 
not  operate  as  an  abandonment  of  the  part  not  used,  where 
such  excess  is  used  by  his  cotenants  and  lessees.  Cache 
la  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Res.  Co.,  25  Colo. 
144  (53  Pac.  Rep.  318;  71  Am.  St.  Rep.  123).  An  abandon- 
ment of  water,  to  be  adverse,  must  be  accompanied  by  all 
the  elements  required  to  make  out  an  adverse  possession. 
Smith  V.  North  Canyon  Water  Co.,  16  Utah,  194  (52  Pac. 
Rep.  283).  See  opinion  for  particular  use  of  water  right  held 
to  preclude  the  presumption  of  an  abandonment.  When 
there  is  sufficient  water  in  the  river  to  supply  all  parties, 
there  can  be  no  such  thing  as  adverse  use  of  the  water  to 
start  the  statute  of  limitations  running.  Each  is  entitled  to 
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the  use  of  the  water,  and  it  is  only  when  the  water  becomes 
so  scarce  that  all  of  the  parties  cannot  be  supplied,  and 
that  one  appropriator  takes  water  which  by  priority  belongs 
to  another  appropriator,  that  there  is  an  adverse  use.  The 
statute  commences  to  run  from  the  time  when  such  ad- 
verse use  is  made  of  the  water,  the  adverse  use  being  only 
of  that  water  which  the  prior  party  is  entitled  to.  When 
there  is  a  sufficiency  of  water  in  the  river,  the  prior  appro- 
priator is  not  entitled  to  the  water  used  by  the  subsequent 
appropriator,  and  the  subsequent  appropriator  can  use  under 
his  appropriation  without  being  an  adverse  user.  Egan  v. 
Estrada,        Ariz.  (56  Pac.  Rep.  721). 

Sec.  396.  Actions  and  adjudications  concerning  water 
rights.  Several  persons  affected  by  thq  wrongful  diversion 
of  the  waters  of  an  irrigation  ditch  may  join  in  an  action 
to  enjoin  such  diversion.  Brown  v.  Farmers'  High-Line 
Canal  &  Reservoir  Co.,  26  Colo.  66  (56  Pac.  Rep.  183). 
For  particular  case  deciding  who  are  proper  parties  to  an 
action  to  enjoin  a  diversion  of  water,  see  Bliss  v.  Gray- 
son, 24  Nev.  422  (56  Pac.  Rep.  231).  A  complaint  to  de- 
termine water  rights  which  clearly  and  distinctly  alleges 
ownership,  invasion  of  right  and  injury  is  sufficient  with- 
out distinct  allegations  as  to  the  manner  in  which  the 
plaintiff  acquired  his  right.  Hague  v.  Nephi  Irr.  Co.,  16 
L'tah,  421  (52  Pac.  Rep.  765;  67  Am.  St.  Rep.  634;  41  L. 
R.  A.  311).  A  complaint  to  establish  a  water  right  which 
alleges  a  contract  providing  for  the  right  to  take  water  for 
the  permanent  irrigation  of  160  acres  of  land  is  not  insuf- 
ficient, on  account  of  indefiniteness  as  to  amount.  McLure 
V.  Koen,  25  Colo.  284  (53  Pac.  Rep.  1058).  Particular  com- 
plaint held  to  state  a  cause  of  action  for  enjoining  a  diver- 
sion of  water.  Brown  v.  Farmers'  High-Line  Canal  & 
Reservoir  Co.,  26  Colo.  66  (56  Pac.  Rep.  183).  Applying 
Cal.  Code  Civ.  Proc,  §  442,  it  is  held  that  a  cr.oss  com- 
plaint to  adjudicate  rights  in  property  and  against  parties 
not  properly  involved  in  the  principal  action  will  not  be 
allowed.  Lewis  v.  Fox,  122  Cal.  244  (54  Pac.  Rep.  823). 
A  defendant  may  file  a  cross  complaint  and  have  rights 
adjudicated  thereon  even  after  nonsuit  of  the  plaintiff. 
Taylor  v.  Bartholomew,        Ida.  (56  Pac.  Rep.  325). 

As  to  jurisdiction  of  proceedings  to  determine  priorities 
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where  a  water  district  extends  into  two  or  more  counties, 
see  Presbyterian  College  v.  Poole,  25  Colo.  50  (52  Pac. 
Rep.  1103).  ^lills*  Ann.  Colo.  Stat.,  §§  2401,  2403,  con- 
strued and  applied — adjudication  of  priorities — ^jurisdiction 
of  court— definiteness  of  decree.  Broadmoor  Dairy  &  L. 
S.  Co.  V.  Brookside  Water  &  Imp.  Co.,  24  Colo.  541  (52 
Pac.  Rep.  792).  A  plaintiff  to  whom  there  has  been  de- 
creed a  prior  right  to  a  certain  amount  of  water  cannot 
complain  of  an  indefiniteness  in  that  part  of  the  decree  fix- 
ing a  defendant's  rights.  Power  v.  Switzer,  21  Mont.  523 
(SS  Pac.  Rep.  32).  A  court  decreeing  the  priorities  of  ap- 
propriators  of  water  cannot  stipulate  the  particular  manner 
and  times  each  appropriator  shall  use  the  water.  McGin- 
ness  V.  Stanfield,        Ida.  (55  Pac.  Rep.  1020).     Partic- 

ular judgment  held  ijot  authorized  by  the  pleadings.    Wood 
V.  Etiwanda  Water  Co.,  122  Cal.  152  (54  Pac.  Rep.  726). 
For  cases  determining  particular  questions  as  to  the  ad- 
missibility of  evidence,  see  Kleyenstuber  v.  Robinson, 
Ariz.  (52  Pac.  Rep.   1117) ;  Williams  v.  Harter,  121 

Cal.  47  (53  Pac.  Rep.  405).  As  to  rules  governing  courts 
adjudging  priorities,  see  X.  Y.  Irrigating-Ditch  Co.  v.  Buf- 
falo Creek  Irr.  Co.,  25  Colo.  529  (55  Pac.  Rep.  720). 

Sec.  397.  Conveyance  of  water  rights.  Where  water 
rights,  and  the  ditch  through  which  they  are  enjoyed,  are 
owned  by  tenants  in  common,  who  form  a  corporation, 
which  issues  shares  of  stock  representing  both  the  water 
rights  and  the  ditch,  a  transfer  of  its  shares  operates  as  a 
transfer  of  both  the  water  rights  and  the  ditch.  There 
may  be  a  sale  of  a  water  right,  separate  from  the  land  and 
an  application  of  the  water  to  the  lands,  so  long  as  the 
rights  of  others  are  not  infringed.  Cache  la  Poudre  Irr. 
Co.  V.  Larimer  &  Weld  Res.  Co.,  25  Colo.  144  (53  Pac.  Rep. 
318;  71  Am.  St.  Rep.  123).  A  conveyance  of  a  ditch  by 
the  owner  of  it  operates  as  a  conveyance  of  water  rights 
acquired  by  him  by  the  use  of  the  ditch.  Williams  v.  Har- 
ter, 121  Cal.  47  (53  Pac.  Rep.  405).  A  water  right  incident 
and  beneficial,  to  the  enjoyment  of  land  may  pass  "as  an 
appurtenance  where  such  clearly  appears  to  have  been  the 
intention  of  the  parties  to  the  contract  or  conveyance.  Gel- 
wicks  V.  Todd,  24  Colo.  494  (52  Pac.  Rep.  788)  ;  Smith  v. 
North  Canyon  Water  Co.,  16  Utah,  194  (52  Pac.  Rep.  283) ; 
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Travelers'  Ins.  Co.  v.  Childs,  25  Colo.  360  (54  Pac.  Rep. 
1020).  Where  an  appropriation  of  water  has  been  dis- 
tinctly made  to  irrigate  land  for  a  particular  purpose,  a 
grantee  of  the  land  with  the  appurtenant  water  right  is 
limited  in  his  use  of  it  to  that  particular  purpose.  North 
Powder  Milling  Co.  v.  Coughanour,  34  Or.  9  (54  Pac.  Rep. 
223).  Particular  description  in  a  deed  of  a  water  ditch 
held  sufficient.  Williams  v.  Harter,  121  Cal.  47  (53  Pac. 
Rep.  405).  For  construction  of  particular  conveyance  of  a 
water  right,  see  Smith  v.  Williams,        Cal.  (55  Pac. 

Rep.  600). 

Sec.  398.    Miscellaneous    notes— Statutes    construed. 

The  maintenance  of  dams  or  other  obstructions,  for  the 
purpose  of  diverting  waters  to  be  used  for  irrigation,  and 
the  diversion  thereof  for  such  purposes,  so  as  materially 
to  diminish  the  amount,  or  even  consume  the  entire  quan- 
tity, flowing  in  a  stream,  is  not  of  itself  a  nuisance,  where 
it  is  shown  that  such  dams  and  obstructions  are  main- 
tained, and  such  diversion  made,  for  a  long  number  of 
years,  under  a  bona  fide  claim  of  right.  Bliss  v.  Grayson, 
24  Nev.  422  (56  Pac.  Rep.  231).  Canal  companies  and 
others  using  water  for  irrigation  are  liable  for  injury  re- 
sulting from  their  negligence  in  tlie  construction  and  main- 
tenance of  ditches  or  in  the  disposition  of  surplus  water. 
North  Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L.  Canal  Co., 
16  Utah,  246  (52  Pac.  Rep.  168 ;  67  Am.  St.  Rep.  607 ;  40  L. 
R.  A.  851) ;  Lisonbee  v.  Monroe  Irr.  Co.,  18  Utah,  343  (54 
Pac.  Rep.  1009;  72  Am.  St.  Rep.  784).  One  succeeding  to 
the  interests  of  a  tenant  in  common  in  an  irrigation  ditch 
cannot  recover  damages  from  his  cotenants  for  negligent 
acts  in  which  his  grantor  participated,  but  he  may  recover 
for  their  negligence  in  matters  from  which  his  predecessor 
had  been  relieved  of  all  responsibility.  Crowder  v.  Mc- 
Donnell, 21  Mont.  367  (54  Pac.  Rep.  43).  Mandamus  will 
lie  against  an  irrigation  company  to  compel  it  to  comply 
with  its  contract  to  furnish  water.  People  v.  Farmers* 
High-Line  C.  &  Res.  Co.,  25  Colo.  202  (54  Pac.  Rep.  626). 
For  construction  of  particular  water  right  contracts,  see 
Consolidated  Canal  Co.  v.  Mesa  Canal  Co.,  Ariz. 
(S3  Pac.  Rep.  575) ;  Fairbanks  v.  Rollins,        Cal.  (54 

Pac.  Rep.  79) ;  Mayberry  v.  Alhambria  Addition  Water 
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Co.,  125  Cal.  444  (S4  Pac.  Rep.  530)  ;  People  v.  Farmers' 
High-Line  C.  &  Res.  Co.,  25  Colo.  202  (54  Pac.  Rep.  626)  ; 
Hewitt  V.  San.  Jacinto  &  P.  Irr.  Dist.,  124  Cal.  186  (56  Pac. 
Rep.  893).  For  cases  determining  the  powers  and  rights 
of  particular  canal  companies,  see  North  Point  Consol.  Irr. 
Co.  V.  Utah  &  S.  L.  Canal  Co.,  16  Utah,  246  (52  Pac.  Rep. 
168;  67  Am.  St.  Rep.  607;  40  L.  R.  A.  851).  Transfer  of 
stock  in  irrigation  company.  Spurgeon  v.  Santa  Ana  Val. 
Irr.  Co.,  120  Cal.  71  (52  Pac.  Rep.  140;  39  L.  R.  A.  701). 
The  "farm  drainage  act"  of  Illinois  (Laws  1885,  p.  77) 
does  not  affect  common  law  easements  for  drainage  exist- 
ing between  landowners.  Wessels  v.  Colebank,  174  111. 
618  (51  N.  E.  Rep.  639).  I  Ballinger's  Ann.  Wash.  Codes, 
§§  4154,  4155  (i  Hiirs  Code,  §§  1772,  1773),  construed  and 
applied — ^power  of  irrigation  companies  to  condemn  land. 
Prescott  Irrigation  Co.  v.  Flathers,  20  Wash.  454  (55  Pac. 
Rep.  635).  Utah  Comp.  Laws,  §§  3463,  4566,  construed 
and  applied — mixing  impure  water  with  or  befouling  water 
used  for  irrigation,  a  nuisance.  KortlT  Point  Consol.  Irr. 
Co.  V.  Utah  &  S.  L.  Canal  Co.,  16  Utah,  246  (52  Pac.  Rep. 
168;  67  Am.  St.  Rep.  607;  40  L.  R.  A.  851). 
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EPITOME  OF  CASES. 

Sec.  399.  Appraisement  of  property.  Applying  the 
rule  that  public  officers  are  presumed  to  perform  their  duty, 
it  is  held  in  Louisiana  that,  in  the  absence  of  clear  proof 
of  fraud  or  unfairness,  a  judicial  sale  will  not  be  set  aside 
on  account  of  the  property  being  appraised  too  low,  where 
the  evidence  of  several  competent  witnesses  supports  the 
appraisement.  Erwin  v.  Chaflfe,  51  La.  Ann.  41  (24  So. 
Rep.  596).  A  master  commissioner  appointed  in  Nebraska 
to  make  a  judicial  sale  has  authority  to  administer  an  oath 
to  the  appraisers.     Northwestern   Mut.   Life   Ins.  Co.  v. 
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Mullvahill,  53  Neb.  538  (74  N.  W.  Rep.  78) ;  George  v. 
Keniston,  57  Neb.  313  {^^  N.  W.  Rep.  772).  There  is  no 
statute  in  Nebraska  requiring  notice  to  be  given  the  debtor 

"  of  the  making  of  an  appraisement.     Iowa  Loan  &  T.  Co. 

.'  V.  Stimpson,  53  Neb.  536  (74  N.  W.  Rep.  38).  Under  Neb. 
Code  Civ.  Proc,  §  495,  it  is  error  for  a  sheriff  to  cause 
real  estate  to  be  reappraised  before  he  has  twice  advertised 
and  offered  it  for  sale,  unless  the  first  appraisement  has 
been  set  aside  by  the  court.  Beardsley  v.  Higman,  58  Neb. 
257  (78  N.  W.  Rep.  510).  For  further  construction  of  Ne- 
braska statutes  as  to  appraisement  of  property,  see  section 
on  Appraisement,  in  chapter  on  Mortgages.  Where  an  ap- 
praisement is  required  to  be  made  upon  actual  view  of  the 
premises  by  the  appraisers,  an  appraisement  made  by  a 
mere  entry  on  one  corner  of  a  240-acre  tract  at  a  distance 
of  one-half  mile  from  the  house  and  outbuildings  is  not  a 
substantial  compliance  with  the  law.  Miller  v.  Loving,  59 
Kan.  485  (53  Pac.  Rep.  476).  The  court  say:  "It  would 
be  difficult  to  announce  an  exact  rule  declaring  how  minute 
an  inspection  they  must  make,  but  it  may  be  said,  in  general 
terms,  that  they  must  see  the  whole  property,  and  from 
actual  view  obtain  such  knowledge  as  will  enable  them  to 
form  an  independent  judgment  as  to  its  value.  It  may 
not  be  necessary  to  measure  each  field,  or  to  take  an  in- 
ventory of  all  that  is  upon  the  land,  but  they  should  see 
and  observe  what  improvements  there  are,  and  in  a  gen- 
eral way  ascertain  the  extent  and  condition  of  the  parts 
covered  by  growing  crops,  and  the  size  and  character  of 
buildings,  orchards,  wells  and  other  improvements.  In 
brief,  their  view  should  enable  them  intelligently  to  ap- 
praise the  property.  Alfred  v.  Bank,  48  Kan.  124  (29  Pac. 
Rep.  471)." 

Sec.  400.  Notice,  manner  and  terms  of  sale.  A  mere 
clerical  error,  self-corrective,  in  the  notice  of  a  judicial  sale 
will  not  affect  it.  Long  v.  Perine,  44  W.  Va.  243  (28  S. 
E.  Rep.  701).  Judicial  sales  must  be  conducted  by  the 
sheriff  or  other  persons  authorized  by  the  court,  and  such 
person  cannot  delegate  his  authority  to  another.  Penn 
Mut.  L.  Ins.  Co.  v.  Creighton  Theatre  Bldg.  Co.,  54  Neb. 
228  (74  N.  W.  Rep.  583).  Under  Ky.  Civ.  Code,  §  696,  it 
is  reversible  error  for  a  court  to  direct  real  property  to  be 
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sold  upon  a  credit  of  less  than  six  months.  McKensie  v. 
Salyer,        Ky.  (43  S.  W.  Rep.  450;  19  Ky.  Law  Rep. 

1414).  111.  Rev.  Stat.,  ch.  40,  §  20,  construed  and  applied — 
sale  of  property  under  decree  for  alimony  or  liiaintenance 
subject  to  future  installments — power  of  court.  Hender- 
son V.  Craig,  179  111.  395  (53  N.  E.  Rep.  736).  In  New 
Jersey  a  judicial  sate  which  has  been  duly  confirmed  and 
which  otherwise  is  regular  is  not  invalidated  by  an  omis- 
sion or  irregularity  in  regard  to  the  advertising  of  the 
same.    Laws  1900,  ch.  125,  p.  315. 

Sec  401.  Confirmation.  A  court  will  not  confirm  a 
sale  where  the  bidder  has  sold  his  bid  at  an  advance  unless 
the  advance  paid  or  to  be  paid  inures  to  the  benefit  of  the 
parties  to  the  suit.  Camp  v.  Bruce,  96  Va.  521  (31  S,  E. 
Rep.  901 ;  70  Am.  St.  Rep.  873).  A  court  properly  may  re- 
fuse to  confirm  a  sale  made  under  its  decree  upon  discovery 
that  it  has  no  jurisdiction  to  enter  such  decree  against  a 
party  resisting  confirmation.  Baldwin  v.  Burt,  54  Neb.  287 
{74  N.  W.  Rep.  594).  In  Nebraska  objections  to  the  con- 
firmation of  a  sale  must  specifically  indicate  the  irregularity 
complained  of,  or  they  will  be  disregarded.  Murphy  v.  Gunn, 
54  Neb.  670  {74  N.  W.  Rep,  1065) ;  and  objections  to  the 
confirmation  of  a  sale  of  real  estate  not  urged  in  the  lower 
court  are  not  available  on  appeal,  Philadelphia  Mort.  &  T. 
Co.  V.  Mockett,  55  Neb.  323  (75  N.  W.  Rep.  845) ;  Toscaa 
V.  Devries,  57  Neb.  276  ijj  N.  W.  Rep.  669).  Neb.  Code 
Civ.  Proc,  §  510,  requiring  the  return  of  an  execution  within 
60  days  is  not  applicable  to  an  order  of  sale  issued  under 
a  judicial  decree,  and  it  is  not  a  valid  objection  to  the  con- 
firmation of  a  judicial  sale  that  the  order  of  sale  under 
which  it  was  made  was  not  returned  within  60  days  from 
the  date  of  its  issuance.  Amoskeag  Sav.  Bank  v.  Robbins, 
53  Neb.  776  (74  N.  W.  Rep.  261) ;  Jarrett  v.  Hoover,  54 
Neb.  65  (74  N.  W.  Rep.  429)  ;  Clark  &  Leonard  Inv,  Co.  v. 
Hamilton,  54  Neb.  95  {74  N.  W.  Rep.  430). 

Sec.  403.  Title  and  rights  of  purchaser.  The  rule  of 
caveat  emptor  applies  to  judicial  sales.  Hammond  v. 
Chamberlain  Banking  House.  58  Neb.  445  (78  N.  W,  Rep. 
71SJ :  Kimball  v.  Salisbury,  19  Utah,  161  (56  Pac.  Rep. 
973).     Title  acquired  by  purchase  at  a  sale  on  a  judgment 
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foreclosing  a  lien  relates  back  to  the  date  of  the  sale.  Pur- 
ser V.  Cady,  120  Cal.  214  (52  Pac.  Rep.  489).  A  deed  for 
real  estate  executed  by  an  officer  of  a  court  pursuant  to 
its  order  confirming  a  judicial  sale  previously  made,  takes 
effect  by  relation  on  the  day  of  the  sale,  and  vests  in  the 
purchaser  the  intermediate  rents.  Jashenosky  v.  Volrath, 
59  O.  St.  540  (53  N.  E.  Rep.  46;  69  Am.  St.  Rep.  786). 
The  death  of  the  purchaser  at  a  sheriff's  sale  before  con- 
firmation thereof  does  not  avoid  the  sale,  but  it  may  be 
confirmed  by  the  court  and  a  deed  ordered  on  the  motion 
of  any  party  interested  as  if  such  death  had  not  occurred. 
Cronkhite  v.  Buchanan,  59  Kan.  541 '  (53  Pac.  Rep.  863 ;  68 
Am.  St.  Rep.  379).  A  purchaser  at  a  judicial  sale  is  not 
protected  by  W.  Va.  Code,  ch.  132,  §  8,  where  the  record 
of  the  suit  shows  that  necessary  parties  interested  in  the 
property  sold  were  not  before  the  court  when  the  sale  was 
ordered  and  confirmed.  Peck  v.  Chambers,  44  W.  Va.  270 
(28  S.  E.  Rep.  706).  For  particular  case  determining  the 
rights  of  parties  where  an  attorney  purchases  at  a  judicial 
sale  property  in  which  his  client  is  interested,  se^  Olson  v. 
Lamb,  56  Neb.  104  (76  N.  W.  Rep.  433 ;  71  Am.  St.  Rep. 
670). 

Sec.  403.    Liability  of  purcfiaser  for  failure  to  com- 
plete purchase.    The  failure  of  a  purchaser  to  pay  his  bid 

may  be  sufficient  ground  for  vacating  the  sale,  but  it  does 
not  render  the  sale  void.  Gosmont  v.  Gloe,  55  Neb.  709 
(76  N.  W.  Rep.  424).  In  order  to  subject  a  purchaser  to 
any  liability  for  failure  to  complete  his  purchase,  it  must 
be  shown  that  his  bid  was  accepted.  Howison  v.  Oakley, 
118  Ala.  215  (23  So.  Rep.  810).  A  purchaser  whose  bid 
is  accepted  impliedly  agrees  that  in  case  of  his  failure  to 
comply  therewith  the  property  may  be  resold  and  he  will 
be  liable  for  any  deficiency  and  the  costs  of  the  resale.  In 
case  of  resale  he  is  entitled  to  have  the  second  sale  made 
within  a  reasonable  time  and  on  the  same  or  equally  bene- 
ficial terms  as  the  first,  and  he  is  liable  for  the  difference 
between  the  amount  bid  at  the  first  sale  and  the  price 
brought  at  the  second,  together  with  the  costs  of  the  sec- 
ond sale,  and  these  items  constitute  the  complete  measure 
of  damages;  but  where  there  is  no  resale  the  implied 
agreement  as  to  the  measure  of  damages  is  no  longer  bind- 
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ing,  but  there  may  be  a  recovery  of  the  actual  damages 
sustained  by  the  purchaser's  default.  Howison  v.  Oakley, 
1x8  Ala.  215  (^3  So.  Rep.  8io).  In  an  action  against  a 
purchaser  at  a  sheriff's  sale  who  refuses  to  complete  his 
purchase,  to  recover  the  difference  between  his  bid  and 
the  sum  realized  at  a  second  sale,  he  cannot  complain  of 
an  informality  in  the  court's  striking  off  an  acknowledg- 
ment of  the  deed  executed  to  him  which  was  occasioned  by 
his  refusal  to  complete  his  purchase.  Hughes  v.  Miller, 
i86  Pa.  St.  375  (40  Atl.  Rep.  492). 

Sec.  404.  Relief  to  purchaser  upon  failure  of  title- 
Effect  of  reversal  of  decree.  Where,  through  a  mistake,  a 
purchaser  at  a  judicial  sale  gets  a  quantity  of  land  ma- 
terially less  than  intended,  he  is  entitled  to  a  pro  rata  re- 
duction in  the  price.  Cooper  v.  Hargis'  Adm'r,  Ky. 
(45  S.  W.  Rep.  112;  20  Ky.  Law  Rep.  41).  Where  a 
purchaser  of  property  under  a  misapprehension  of  the  rep- 
resentations of  the  officer  selling  it  believes  that  he  is  get- 
ting a  clear  title,  when  in  fact  the  property  is  subject  to  a 
prior  lien,  which  he  discovers  before  confirmation  of  the 
sale,  his  ordinary  remedy  is  an  application  to  the  court  to 
be  released  from  his  bid.  Hammond  v.  Chamberlain  Bank- 
ing House,  58  Neb.  445  (78  N.  W.  Rep.  718). 

Where  a  party  to  a  decree  has  an  interest  in  the  debt, 
because  of  which  the  land  is  sold,  purchases  land  sold  under 
such  decree,  his  title  falls  with  the  reversal  of  the  decree. 
Denfee  v.  Childs,  44  W.  Va.  155  (30  S.  E.  Rep.  102).  The 
court  say:  "Section  8,  ch.  132,  Code  1891,  says  that  the 
purchaser's  title  shall  not  be  affected  by  the  reversal  of 
the  decrees.  As  this  question  stands,  unaffected  by  any 
statute,  as  the  law  has  been  stated  by  the  United  States 
supreme  court  and  by  courts  very  generally,  a  stranger  to 
the  suit,  purchasing  upon  the  faith  of  a  decree  in  the  public 
courts  of  the  country,  where  the  court  has  jurisdiction  of 
the  subject  and  the  parties,  and  the  parties  whose  title  is 
affected  are  before  the  court,  cannot  be  disturbed  in  his 
title  by  the  reversal  of  the  decree.  This  is  a  plain  prin- 
ciple of  policy  and  justice.  Per  Baldwin,  J.,  in  Voorhees 
v.  Bank,  10  Pet.  449;  Gray  v.  Brignardello,  i  Wall,  627; 
Thompson  v.  Tolmie,  2  Pet.  168 ;  McGoon  v.  Scales,  9  Wall. 
23 ;  Ror.  Jud.  Sales,  §  608 ;  Bank  of  U.  S.  v.  Bank  of  Wash- 
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ington,  6  Pet.  8.     In  Virginia  earlier  cases  are  to  the  re- 
verse, and  the  tendency  of  the  current  of  decision  is  the 
reverse.    Durrett  v.  Davis,  24  Grat.  317.    Perhaps  it  is  more 
correct  to  say  that  it  is  an  open  question,  though  some 
late  cases  favor  the  rule  above  stated.    Cocke  v.  Gilpin,  1 
Rob.  (Va.)  41 ;  per  Lee,  J.,  in  Parker  v.  McCoy,  10  Grat. 
605;  per  Moncure,  J.,  in  Durrett  v.  Davis,  24  Grat.  317, 
and  Daniel  v.  Leitch,  13  Grat.  210;  opinion  in  Zirkle  v. 
McCue,  26  Grat.  517,  527.      See,  on  the  subject,  opinion 
in  Hull  V.  Hull,  26  W.  Va.  30.      Now  it  is  regulated  by. 
statute,  ch.  132,  §  8.     Cases  holding  title  good  by  reason 
of  statute:    Coopfer  v.  Hepburn,  15  Grat.  569;  Capehart 
V.  Dowery,  10  W.  Va.  130.    Where  the  error  is  not  in  the 
decree  ordering  the  sale,  but  that  confirming  it,  §  8,  ch. 
132,  does  not  protect  the  purchaser's  title,  and  it  falls  upon 
the  reversal  of  the  decree.     Sinnett  v.  Crolle,  4  W.  Va. 
600.    This  case  is  a  recognition  that  the  law  in  this  state 
is  that,  but  for  a  statute,  the  title  of  the  purchaser  would 
fall  upon  reversal  of  the  decree.     Where  necessary  parties 
are  not  before  the  court,  the  statute  does  not  protect  the 
purchaser's  title,  but  it  falls  with  reversal.     Turk  v.  Skiles, 
38  W.  Va.  404  (18  S.  E.  Rep.  561).    Though  a  stranger 
purchasing  is  protected  by  the  statute,  it  was  certainly  the 
law  before  it  that,  if  a  party  interested  under  the  decree 
were  the  purchaser,  his  title  would  fall  with  its  reversal. 
Buchanan  v.  Clark,  10  Grat.  164;  Bart.  Ch.  Prac.  1095;  2 
Daniell,  Ch.  Prac.  1276.      In  Galpin  v.  Page,  18  Wall,  374, 
Justice  Field,  though  expressing  dissatisfaction  with  it,  ad- 
mits that  such  is  the  law.     I  am  of  the  opinion  that  said 
statute  will  not  protect  the  title  of  a  purchaser  who  is  a 
party  and  the  owner  of  the  debt  decreed  against  the  land 
for  which  the  land  is  sold.     Merely  being  a  party  would 
not  alone  disturb  his  purchase,  but,  if  the  decree  goes  to 
b\5  benefit,  it  is  otherwise.    The  same  reason  does  not 
exist  for  protecting  him  as  an  innocent  third  person.     He 
moves  the  proceeding.     Shall  they  who  procure  an  erron- 
eous decree,  and  under  it  get  the  defendant's  property,  hold 
fast  to  the  fruits  of  that  erroneous  decision?    Must  not 
he  make  restitution  of  all  he  yet  has  in  hand?    Justice 
would  say  so.      'A  party  obtaining  any  advantage  through 
the  judgment  before  reversal  must  restore  what  he  got 
to  the  other  party  after  reversal,'  said  the  court  in  Rey- 
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nolds  V.  Harris,  14  Cal.  680  (76  Am.  Dec.  459).  The  su- 
preme court  of  Missouri  said:  The  restitution  to  which 
the  party  is  entitled  upon  the  reversal  of  an  erroneous 
judgment  is  of  everything  which  is  still  in  the  possession 
of  his  adversary.  Where  a  man  recovers  land  in  a  real 
action,  and  takes  possession  or  acquires  title  to  land  or 
goods  by  sale  under  execution  and  the  judgment  is  after- 
wards reversed,  so  far  as  he  is  concerned,  his  title  is  at  an 
end,  and  the  land  or  goods  must  be  restored  in  specie; 
not  the  value  of  them,  but  the  things  themselves.  There 
is  an  exception  where 'the  sale  is  to  a  stranger  bona  fide, 
or  where  a  third  person  has  bona  fide  acquired  some  col- 
lateral right  before  reversal.'  Gott  v.  Powell,  41  Mo.  416. 
See  Bank  of  U.  S.  v.  Bank  of  Washington,  6  Pet.  8;  Ror. 
Jud.  Sales,  §  1142;  12  Am.  &  Eng.  Enc.  Law,  229,  note; 
Corwith  V.  Bank,  11  Wis.  430  (86  Am.  Dec.  793).  The 
Texas  court  said  such  a  purchaser  is  one  with  notice  of 
the  error  in  the  judgment.  Stroud  v.  Casey,  25  Tex.  740 
(78  Am.  Dec.  556)  ;  Gould  v.  Sternberg,  128  111.  510  (21 
N.  E.  Rep.  628) ;  Welcker  v.  Staples,  88  Tenn.  49  (12  S. 
W.  Rep.  340;  17  Am.  St.  Rep.  869);  2  Freem.  Judgm.,  § 
482.  I  cannot  think  the  act  was  intended  to  reverse  this 
principle,  and  aid  the  party  active  in  the  procurement  of  a 
wrong  decree  or  judgment,  in  perpetuating  that  wrong, 
and  reaping  the  fruits  of  that  wrong,  made  at  his  instance, 
and  thus  promoting  injustice.  The  purpose  of  the  statute 
was  to  reverse  what  Has  been  the  rule  in  Virginia, — ^that 
in  every  instance  of  reversal  the  title  was  annulled,  no  mat- 
ter whether  the  purchaser  was  a  party  or  a  stranger  to  the 
case, — and  it  was  not  intended  to»go  so  far  as  to  protect 
the  party  procuring  the  erroneous  decree  for  a  debt,  and 
purchasing  under  it.  Since  writing  above,  I  have  found 
Martin  v.  Smith,  25  W.  Va.  585,  holding  that,  where  the 
purchaser  is  a  party,  the  sale  will  be  set  aside." 

Sec.  405.    Vacation  of  sale  on  offer  to  increase  bid. 

A  sale  of  property  for  its  market  value  regularly  made 
will  not  be  vacated  to  enable  an  interested  party  to  ad- 
vance the  purchaser's  bid,  where  he  negligently  failed  to 
attend  the  sale.  Colonial  &  U.  S.  Mortg.  Co.  v.  Sweet,  65 
Ark.  152  (45  S.  W.  Rep.  60;  67  Am.  St.  Rep.  910).  The 
court  say:    "In  Graffam  v.  Burgess,  117  U.  S.  180,  191  (6 
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Sup.  Ct.  Rep.  686,  692),  Mr.  Justie  Bradley,  speaking  for 
the  court  said:  *It  was  formerly  the  rule  in  England,  in 
chancery  sales,  that,  until  confirmation  of  the  master's  re- 
port, the  bidding  would  be  opened  upon  a  mere  offer  to 
advance  the  price  10  per  centum.  *  *  *  But  Lord  El- 
don  expressed  much  dissatisfaction  with  this  practice  of 
opening  biddings  upon  a  mere  offer  of  an  advanced  price, 
as  tending  to  diminish  confidence  in  such  sales,  to  keep 
bidders  from  attending,  and  to  diminish  the  amount  realized. 
*  *  *  Lord  Eldon's  views  were  finally  adopted  in  Eng- 
land in  the  sale  of  land  by  auction  act  of  1867  (3^  &  31 
Vict.,  ch.  48,  §  7).  *  *  *  In  this  country  Lord  Eldon's 
views  were  adopted  at  an  early  day  by  the  courts,  and  the 
rule  has  become  almost  universal  that  a  sale  will  not  be 
set  aside  for  inadequacy  of  price,  unless  the  inadequacy  be 
so  great  as  to  shock  the  conscience,  or  unless  there  be 
additional  circumstances  against  its  fairness;  being  very 
much  the  rule  that  always  prevailed  in  England  as  to 
setting  aside  sales  after  the  master's  report  had  been  con- 
firmed.' It  is  well  settled  by  the  weight  of  authority  that 
there  is  no  duty  resting  upon  a  court  to  set  aside  a  sale  of 
land  for  the  purpose  of  allowing  an  interested  party  to  ad- 
vance the  bid  of  the  purchaser,  where  the  sale  is  in  ac- 
cordance with  the  decree  directing  it,  and  the  property  sold 
has  brought  its  market  value,  and  the  purchaser  and  those 
conducting  or  controlling  it  have  committed  no  fraud,  un- 
fairness, or  other  wrongful  act  injurious  to  the  sale,  and 
there  is  no  occurrence,  or  'special  circumstance,  affording, 
as  in  other  cases,  a  proper  ground  for  equitable  relief,'  and 
that  appellate  courts  should  not  interfere  with  or  set  aside 
orders  of  the  court  confirming  it.  4  Kent,  Comm.  (13th 
Ed.)  Marg.,  p.  192;  2  Jones,  Mortg.  (5th  Ed.),  §§  1640, 
1670,  1676,  and  cases  cited;  i  Sugd.  Vend.  (7th  Ed.)  Per- 
kins' Notes,  93;  Babcock  v.  Canfield,  36  Kan.  437  (13  Pac. 
Rep.  787)  ;  Adams  v.  Haskell,  10  Wis.  123 ;  Duncan  v.  Dodd, 
2  Paige,  99;  Insurance  Co.  v.  Oakley,  9  Paige,  259." 

Sec.  406.    Setting  aside  sale — ^Fraud  and  irregularities. 

To  set  aside  a  sale  for  fraud  and  conspiracy,  suit  must  be 
brought  within  a  reasonable  time  after  the  discovery  of 
such  fraud.  Three  years'  delay  was  held  to  bar  the  right 
to  relief.    Williams  v.  Maxwell,  45  W.  Va.  297  (31  S.  E. 
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Rep.  909).  The  failure  of  an  officer  to  index  a  certificate 
of  sale  filed  in  his  office  as  required  by  statute  (Wis.  Rev. 
Stat.,  §§  761,  3000)  does  not  invalidate  the  sale.  Phillips 
v.  Hyland,  102  Wis.  253  (78  N.  W.  Rep.  431).  An  execu- 
tion sale  will  not  be  set  aside  on  the  ground  that  it  was 
made  for  more  than  the  amount  due  on  the  judgment 
which  resulted  from  the  judgment  creditor's  failure  to 
credit  on  the  judgment  moneys  paid  to  an  attorney  where 
it  appears  that  such  judgment  creditor  had  no  knowledge 
of  the  payment  and  the  attorney  claimed. the  money  in 
payment  of  a  debt  due  from  the  judgment  debtor  to  him. 
Moore  v.  Jenks,  173  111.  157  (50  N.  E.  Rep.  698).  A  judicial 
sale  is  not  void  because  the  sheriff,  in  making  his  return 
thereof,  by  mistake  recites  that  he  received  the  order  of 
sale  on  a  date  different  from  that  on  which  he  actually  re- 
ceived it.  Beardsley  v.  Higman,  58  Neb.  257  (78  N.  W. 
Rep.  510). 

Sec.   407.    Setting   aside   sale — Inadequacy   of   price. 

Mere  inadequacy  of  price  is  not  sufficient  ground  for  set- 
ting aside  a  sale,  Sheppard  v.  Messenger,  107  la.  717  iJ7 
N.  W.  Rep.  515)  ;  especially  against  a  bona  fide  purchaser 
for  value  from  the  purchaser  at  the  sale,  Phillips  v.  Hy- 
land, 102  Wis.  253  (78  N.  W.  Rep.  431).  A  sale  of  land 
worth  $25  per  acre  for  about  15  cts.  per  acre  is  so  un- 
conscionable that  it  will  be  set  aside.  .  Davis  v.  McCann, 
143  Mo.  172  (44  S.  W.  Rep.  795).  In  Pennsylvania,  it  is 
held  that  after  a  sheriff's  sale  has  been  confirmed,  the  pur- 
chase money  paid  and  the  deed  duly  acknowledged  in  open 
court  and  delivered  to  the  purchaser,  it  is  too  late  to  have 
the  sale  set  aside  on  account  of  inadequacy  of  price  or  be- 
cause the  advertisement  of  it  failed  specially  to  mention 
important  facts  affecting  the  value  of  the  land.  Media 
Title  &  T.  Co.  V.  Kelly,  185  Pa.  St.  131  (39  Atl.  Rep.  832; 
64  Am.  St.  Reo,  618) 

%cc.  408.    Guardians*  sales — Power  of  court — Validity. 

/-polying  R.  I.  Gen.  Laws,  ch.  196,  §§  24,  34,  35  and  37, 
v-bich  authorize  the  sale  of  a  ward^s  real  estate  for  his  sup- 
port or  for  any  other  purpose  beneficial  to  him ;  or  in  case 
"he  personal  estate  and  income  from  the  real  estate  is  in- 
Mifficient  to  support  him ;  and  which  authorize  probate 
courts  to  allow  guardians  reasonable  sums  expended  by 
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them  for  the  comfortable  support  of  wards,  it  is  held  that 
the  court  may  approve  a  guardian's  expenditures  for  his 
ward's  education  and  support  in  excess  of  the  ward's  in- 
come, and  order  a  sale  of  his  realty  to  reimburse  the  guar- 
dian. East  Greenwich  Inst,  for  Sav.  v.  Shippee,  20  R.  I. 
650  (40  Atl.  Rep.  872).  Citing,  Bellamy  v.  Thornton,  103 
Ala.  404,  408  (15  So.  Rep.  833) ;  Long  v.  Norcom,  37  N.  C. 
354;  Roseborough  v.  Roseborough,  3  Baxt.  314;  Hobbs  v. 
Harlan,  10  Lea  268  (43  Am.  Rep.  309)  ;  Jarrett  v.  Andrews, 
7  Bush.  311 ;  Karney  v.  Bale,  56  Ind.  542 ;  Cummins  v.  Cum- 
mins, 29  111.  452 ;  Hyland  v.  Baxter,  98  N.  Y.  610 ;  Schouler, 
Dom.  Rel.  (4th  Ed.),  §  338,  and  cases  cited.  Cal.  Code 
Civ.  Proc,  §§  1537,  1781,  1791,  construed  and  applied — 
petition  by  guardian  for  sale  of  wards'  estate — sufficiency 
of  order  of  sale.  In  re  Hamilton's  Estate,  120  Cal.  421 
(52  Pac.  Rep.  708). 

A  guardian's  sale  is  void  where  his  bond  has  not  been 
executed  and  approved  by  the  judge  as  required  by  Neb. 
Comp.  Stat.,  ch.  23,  §  54.  Bachelor  v.  Korb,  58  Neb.  122 
(78  N.  W.  Rep.  485).  A  sale  procured  by  a  guardian  to 
pay  a  claim  due  him  from  his  ward's  estate,  a  great  part 
of  which  is  ficticious,  at  which  the  guardian  purchases  the 
property  indirectly  through  his  brother  is  voidable,  and  any 
one  having  an  interest  in  the  transaction  may  maintain  a 
bill  in  equity  to  rescind  it.  Gaylord  v.  Goodell,  173  Mass. 
140  (53  N.  E.  Rep.  275).  Applying  2  N.  Y.  Rev.  Stat.,  p.  326, 
§  58,  forbidding  a  guardian  from  purchasing  at  a  sale  of  his 
ward's  real  estate  except  for  the  benefit  or  in  behalf  of 
such  ward,  it  is  held  that  where  a  guardian  purchases  at 
such  a  sale  in  his  own  name,  the  burden  is  upon  him  to 
show  that  it  was  done  for  the  benefit  of  his  ward.  O'Don- 
oghue  V.  Boies,  159  N.  Y.  87  (53  N.  E.  Rep.  537).  The 
rule  of  caveat  emptor  applies  to  a  purchaser  at  a  guardian's 
sale.  Bachelor  v.  Korb,  58  Neb.  122  (78  N.  W.  Rep.  485). 
Wards,  on  becoming  of  age,  are  not  estopped  from  ques- 
tioning the  validity  of  a  sale  of  their  real  estate  made  by 
their  guardian  because  he  applied  the  proceeds  of  such  sale 
to  their  maintenance  and  education.  Bachelor  v.  Korb, 
58  Neb.  122  (78  N.  W.  Rep.  485).  Citing,  Wilkinson  v. 
Filby,  24  Wis.  441 ;  Requa  v.  Holmes,  26  N.  Y.  338 ;  Rowe 
V.  Griffiths,  78  N.  Y.  20. 
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Sec.  409.  Guardians'  sales — Validity  where  guardian 
fails  to  take  the  statutory  oath.  Construing  and  applying 
Neb.  Comp.  Stat.,  ch.  23,  §  55,  providing  that  "such  guar- 
dian shall  also,  before  fixing  on  the  time  and  place  of  sale, 
take  and  subscribe  an  oath/'  it  is  held  that  the  failure  of 
a  guardian  to  take  and  subscribe  the  oath  as  provided  by 
statute  renders  a  sale  void.  Bachelor  v.  Korb,  58  Neb. 
122  (78  N.  W.  Rep.  485).  The  court  say:  "The  statute 
of  Wisconsin  on  the  subject  under  consideration  provides 
that  the  guardian  shall,  'before  fixing  on  the  time  and  place 
of  sale,  take  and  subscribe  an  oath,'  etc.  In  Blackman  v. 
Baumann,  22  Wis.  611,  a  guardian  was  licensed  by  the 
court  to  sell  his  ward's  real  estate  for  the  latter's  educa- 
tion and  maintenance.  The  sale  occurred  on  the  loth  of 
December,  1850.  The  guardian  took  and  subscribed  the 
oath  required  by  statute  on  the  same  day.  The  court  said : 
*For  it  appears  that  the  guardian  did  not  take  the  oath 
until  the  day  the  sale  was  made;  in  other  words,  he  did 
not  take  it  "before  fixing  on  the  time  and  place  of  sale," 
as  required  by  this  section.  But  it  is  said,  inasmuch  as  it 
appears  that  the  proper  oath  was  taken  by  the  guardian 
before  the  sale  was  actually  made,  that  this  should  be 
deemed  a  sufficient  compliance  with  the  statute  upon  that 
matter.  The  provision,  however,  is  peremptory  that  the  oath 
required  shall  be  taken  before  fixing  on  the  time  and  place 
of  sale.  Can  the  court  say  in  view  of  language  so  explicit, 
that  the  oath  need  not  be  taken  before  fixing  on  the  time 
and  place  of  sale,  but  may  be  taken  at  any  subsequent  time? 
We  think  the  court  has  no  right  to  take  such  liberties  with 
the  statute,  and  disregard  a  requirement  so  plainly  ex- 
pressed, even  to  sustain  a  sale  otherwise  regular.  To  do 
so  would  be  assuming  the  province  of  the  lawmaking  power. 
We  are  therefore  unable  to  see  upon  what  principle  the 
sale  in  this  case  can  be  held  valid.'  And  it  was  ruled  in 
that  case  that,  because  the  oath  was  not  taken  and  sub- 
scribed by  the  guardian  before  he  fixed  upon  the  time  and 
place  of  his  sale,  the  latter  was  absolutely  void.  To  the 
same  effect  are  Williams  v.  Reed,  5  Pick.  480;  Parker  v. 
Nichols,  7  Pick.  11 1;  Campbell  v.  Knights,  26  Me.  224  (45 
Am.  Dec.  107) ;  Cooper  v.  Sunderland,  3  la.  114  (67  Am. 
Dec.  52)  ;  Ryder  v.  Flanders,  30  Mich.  336.  Indeed,  there 
seems  to  be  no  conflict  among  the  authorities  that  the 
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failure  of  the  guardian  to  take  and  subscribe  the  oath  be- 
fore he  fixes  upon  the  time  and  place  of  the  sale  renders 
the  sale  void." 

Sec  410. .  Miscellaneous  notes.  Under  Shannon's 
Tenn.  Code,  §  969,  upon  a  sale  of  real  estate  under  a  judicial 
decree  all  taxes  accruing  before  the  confirmation  of  the 
sale  should  be  paid  out  of  the  proceeds.  -  Rogers  v.  Rogers, 
loi  Tenn.  428  (47  S.  W.  Rep.  701).  In  Virginia  it  is  er- 
roneous to  decree  a  sale  of  land  until  the  liens  binding  it, 
their  amounts,  and  the  order  of  their  priorities  have  been 
established.    Carnahan  v.  Ashworth,        Va.  (31  S.  E. 

Rep.  65).  In  West  Virginia  it  is  error  to  decree  a  sale 
of  land  for  debt  without  giving  a  reasonable  time  for  pay- 
ment before  sale.  The  length  of  time  is  within  the  sound 
discretion  of  the  court.  King  v.  Burdett,  44  W.  Va.  561 
(29  S.  E.  Rep.  loio).  A  private  statute  (N.  C.  Laws  1897, 
ch.  152)  authorizing  the  sale  and  conveyance  of  land  pre- 
viously devised  in  a  certain  manner,  in  a  way  not  author- 
ized by  the  judicial  decisions,  is  an  infringement  of  the 
legislative  upon  the  judicial  powers  and  is  unconstitutional. 
Miller  v.  Alexander,  122  N.  C.  718  (30  S.  E.  Rep.  125). 
One  who  takes  an  assignment  of  a  purchaser's  bid  at  a 
judicial  sale  and  thereafter  requests  that  a  motion  be  made 
that  he  complete  the  purchase,  in  order  that  he  may  sub- 
mit certain  objections  to  the  court,  so  far  submits  himself 
to  the  jurisdiction  of  the  court  as  to  be  subject  to  its 
orders  in  the  matter.  Archer  v.  Archer,  155  N.  Y.  415  (50 
N.  E.  Rep.  55;  63  Am.  St.  Rep.  688). 
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Sec.  411*  As  to  when  the  relation  exists.  One  em- 
ployed at  a  fixed  monthly  salary  to  manage  and  superintend 
a  farm  who  does  not  share  in  the  profits  or  bear  any  of 
the  losses  is  merely  a  hired  man  and  not  a  tenant,  although 
he  has  full  control  and  management  of  the  farm.  Tod- 
hunter  V.  Armstrong,  Cal.  (53  Pac.  Rep.  446). 
Under  Ala.  Code  1896,  §  2712,  the  relation  of  landlord  and 
tenant  does  not  exist  where  the  owner  of  land  furnishes 
tools  to  cultivate  it  to  another  who  is  to  have  a  share  of 
the  crop  as  his  interest.  Ragsdale  v.  Kinney,  119  Ala.  454 
(24  So.  Rep.  443).  Where,  upon  the  sale  of  land  it  is 
agreed  that  the  vendor  shall  remain  in  possession  until  a 
fixed  time,  when  he  shall  surrender  possession  to  the  ven- 
dee, the  relation  of  landlord  and  tenant  exists  between 
them.  Prichard  v.  Tabor,  104  Ga.  64  (30  S.  E.  Rep.  415). 
Where  a  trustee  holding  premises  under  a  deed  as  security 
for  several  creditors,  with  the  consent  of  all  parties  con- 
cerned, permits  one  of  their  number  to  go  into  possession, 
the  relation  of  landlord  and  tenant  exists  between  such 
creditor  and  the  trustee.  Candler  v.  Mitchell,  119  Mich, 
464  (78  N.  W.  Rep.  551).  Particular  agreement  held  to 
create  the  relation  of  landlord  and  tenant.  Mundy  v.  War- 
ner, 61  N.  J.  L.  395  (39  Atl.  Rep.  697). 

Sec.  412.  Estoppel  to  deny  title.  A  tenant  cannot  dis- 
pute his  landlord's  title  without  first  surrendering  posses- 
sion to  the  landlord.  Dasher  v.  Ellis,  102  Ga.  830  (30  S. 
E.  Rep.  544).  A  tenant  taking  a  lease  under  seal,  signed 
by  both  parties,  cannot,  as  long  as  he  remains  in  possession, 
deny  his  landlord's  title,  even  though  such  tenant  was  in 
possession  when  the  lease  was  made,  and  he  claims  that 
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he  was  at  that  time  the  true  owner.  In  order  to  remove 
the  estoppel  he  must  surrender  the  possession.  Sage  v. 
Halversen,  72  Minn.  294  (75  N.  W.  Rep.  229).  The  estop- 
pel of  a  tenant  to  deny  his  landlord's  title  is  applicable  to 
every  case  in  which  possession  of  land  has  been  obtained 
by  permission  of  the  owner,  and  in  recognition  of  his  title. 
Carson  v.  Broady,  56  Neb.  648  {yy  N.  W.  Rep.  80;  71  Am. 
St.  Rep.  691).  One  who  becomes  a  tenant  of  an  occupant 
of  a  town  site  lot  before  the  legal  title  has  passed  from 
the  government,  is  estopped  from  in  any  way  questioning 
his  landlord's  title.  Shy  v.  Brockhause,  7  Okla.  35  (54  Pac. 
Rep.  306).  A  lessee  of  tide  lands  from  an  upland  owner 
who  by  his  covenants  admits  the  latter's  title  is  estopped 
to  deny  such  title  on  the  ground  that  the  lessor  was  not 
in  possession  when  the  lease  was  executed,  without  showing 
a  superior  title  in  himself.  Tullis  v.  Tacoma  Land  Co.,  19 
Wash.  140  (52  Pac.  Rep.  1017).  One  whose  occupancy 
under  a  contract  of  purchase  is  in  the  nature  of  a  tenancy 
and  her  husband  whose  possession  is  in  her  right,  cannot 
show,  in  an  action  of  ejectment  against  them,  as  against 
her  landlord,  title  in  another,  acquired  through  her  wrong. 
Hubbard  v.  Shepard,  117  Mich.  25  (75  N.  W.  Rep.  92;  ^2, 
Am.  St.  Rep.  548).  If  one  claiming  title  to  land  takes 
a  lease  to  the  same  under  a  different  title  he  cannot  after- 
\^ard  deny  the  landlord's  title  although  he  continues  to  hold 
over  after  his  lease  has  expired,  unless  the  landlord  have 
notice  of  an  adverse  claim  by  some  act  open  and  notorious. 
Bodkin  v.  Arnold,  45  W.  Va.  90  (30  S.  E.  Rep.  154).  A 
void  agreement  to  pay  rent  cannot  be  made  the  basis  of 
an  estoppel.  Clary  v.  O'Shea,  72  Minn.  105  (75  N.  W. 
Rep.  115;  71  Am.  St.  Rep.  465).  A  tenant  is  not  estopped 
to  show  that  his  landlord's  title  or  right  to  possession  has 
terminated  since  the  making  of  the  lease.  Tilleny  v.  Knob- 
lauch, 73  Minn.  108  (75  N.  W.  Rep.  1039).  In  Order  for 
one  in  possession  of  premises  who  is  named  as  a  lessee  in 
a  lease  to  be  estopped  from  denying  the  title  of  the  lessor, 
it  must  appear  that  he  has  either  obtained  or  retained  pos- 
session under  and  by  virtue  of  the  lease.  Ireton  v.  Ireton, 
59  Kan.  92  (52  Pac.  Rep.  74).  The  rule  that  there  is  no 
estoppel  where  the  lease  is  procured  through  mistake,  fraud 
or  trick  of  the  lessor  does  not  apply  to  a  fraudulent  omis- 
sion of  a  stipulation  in  a  contract  between  the  lessor  and 
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lessee  where  such  provision  would  not  have  changed  the 
character  of  the  instrument  as  a  lease.  Forgy  v.  Harvey, 
151  Ind,  507  (51  N.  E.  Rep.  1066). 

Sec  413.  Forfeiture.  A  landlord  entitled  to  enforce  a 
forfeiture  against  his  tenant  cannot  enforce  it  as  to  a  por- 
tion of  the  premises  and  waive  it  as  to  the  remainder. 
Ocean  Grove  Land  Ass'n  v.  Berthall,  62  N.  J.  L.  88  (40 
Atl.  Rep.  779).  Mere  indulgence  or  silent  acquiescence  on 
the  part  of  the  lessor  will  not  be  construed  as  a  waiver  of 
a  condition  of  forfeiture.  Island  Coal  Co.  v.  Combs,  152 
Ind.  379  (53  N.  E.  Rep.  452).  The  right  to  prosecute  an 
action  to  enforce  a  forfeiture  of  a  lease  on  account  of  the 
lessee's  covenant  as  to  the  use  of  the  premises,  is  not  waived 
by  the  landlord's  acceptance  of  rent  up  to  the  time  of  the 
trial.    Cleve  v.  Mazonni,        Ky.  (45  S.  W.  Rep.  88; 

19  Ky.  Law  Rep.  2001).  The  estoppel  of  a  lessor  to  claim 
a  forfeiture  on  account  of  a  particular  breach  of  a  cov- 
enant against  subletting  does  not  extend  to  subsequent 
breaches.  Farr  v.  Kenyon,  20  R.  I.  376  (39  Atl.  Rep.  241). 
Under  Ind.  Rev.  Stat.  1894,  §  7099,  the  successors  in  in- 
terest of  a  lessor  may  enforce  a  forfeiture  of  the  lease. 
Island  Coal  Co.  v.  Combs,  152  Ind.  379  (53  N.  E.  Rep.  452). 

Sec.  414.  Tenancy  at  will — ^Tenancy  at  sufferance-^ 
Termination.  Wherever  there  is  an  ownership  of  land 
on  the  one  hand  and  an  occupation  by  permission  on  the 
other,  a  tenancy  at  will  arises  by  implication  from  the  vol- 
untary acts  of  the  parties.  Utah  Optical  Co.  v.  Keith,  18 
Utah,  464  (56  Pac.  Rep.  155).  N.  H.  Pub.  Stat.,  ch.  246, 
§  I,  applied — ^rights  and  duties  of  tenant  at  will.  Tuttle 
V.  Langley,  68  N.  H.  464  (39  Atl.  Rep.  488).  One  occupy- 
ing premises  as  a  tenant  at  will  becomes  a  tenant  at  suf- 
ferance upon  the  sale  thereof,  but  he  cannot  be  sued  as  a 
trespasser  or  for  possession  until  he  has  been  notified  and 
given  a  reasonable  time  to  remove  his  possessions.  Lash 
V.  Ames,  171-  Mass.  487  (50  N.  E.  Rep.  996).  A  tenancy 
at  will  is  terminated  by  the  alienation  of  the  land  by  the 
owner  thereof  and  the  tenant  becomes  a  tenant  at  suffer- 
ance. Lash  V.  Ames,  171  Mass.  487  (50  N.  E.  Rep.  996). 
A  tenancy  at  will  is  not  terminated  by  the  vacation  of  the 
premises  by  the  tenant  where  he  has  not  given  the  proper 
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notice  to  terminate  the  tenancy  and  the  landowner  has  not 
accepted  a  surrender  of  the  premises.  Taylor  v.  Tuson, 
172  Mass.  145  (51  N.  E.  Rep.  462). 

Sec.  415.  Tenancy  from  year  to  yean  An  entry  under 
a  lease  for  a  term  of  years  at  an  annual  rent,  void  for  any 
cause,  and  payment  of  rent  under  it,  creates  a  tenancy  from 
year  to  year  upon  the  terms  of  the  lease,  except  as  to  its 
duration.  Baltimore  &  O.  R.  Co.  v.  West,  57  O.  St.  161 
(49  N.  E.  Rep.  344).  Under  S.  &  B.  Ann.  Wis.  Stat.,  § 
2187,  ^  tenant  for  a  year  or  more  holding  over  becomes 
a  tenant  from  year  to  year,  whose  tenancy  "may  be  ter- 
minated at  the  end  of  any  year"  by  either  party  giving  30 
days  notice ;  but  such  a  tenancy  can  only  be  terminated  at 
the  expiration  of  a  current  year.  Peehl  v.  Bumbalek,  99 
Wis.  62  (74  N.  W.  Rep.  545). 

Sec.  416.  Holding  over.  Where,  after  the  expiration 
of  the  term,  a  tenant  holds  over  and  pays  rent  for  a  part 
of  another  year  without  any  new  agreement  with  the  land- 
lord, he  becomes  a  tenant  for  that  year  at  the  same  rent 
and  cannot  terminate  the  tenancy  before  the  end  of  the 
year  without  the  landlord's  consent.  Baltimore  &  O.  R. 
Co.  V.  West,  57  O.  St.  161  (49  N.  E.  Rep.  344).  It  is  held 
by  a  divided  court  that  a  tenant  for  a  year  who  gives  his 
landlord  reasonable  notice  that  he  will  not  retain  the  prem- 
ises after  the  expiration  of  his  term,  and  the  latter  ad- 
vertises the  same  for  rent,  does  not  become  liable  to  pay 
rent  for  the  remainder  of  a  new  term  on  account  of  his 
holding  possession  of  a  part  of  the  premises  for  a  period  of 
15  days  after  the  expiration  of  his  lease  occasioned  by  the 
sickness  of  a  member  of  his  family  who  was  too  ill  to  be 
safely  moved.  Herter  v.  Mullen,  159  N.  Y.  28  (53  N.  E. 
Rep.  700;  44  L.  R.  A.  703;  70  Am.  St.  Rep.  517).  The 
rights  which  a  tenant  acquires  by  holding  over  after  the 
expiration  of  his  original  term  are  subject  to  the  rights 
of  the  state  acquired  under  condemnation  proceedings 
which  were  pending  at  the  time  such  holding  over  began. 
In  re  State  House,  21  R.  I.  59  (41  Atl.  Rep.  1004).  A 
tenant  who  holds  over  without  the  consent  of  his  landlord 
and  contests  the  right  of  the  latter  to  dispossess  him  is 
liable  only  for  the  reasonable  value  of  the  premises.  City 
of  Detroit  v.  Gleason,  116  Mich.  564  (74  N  W.  Rep.  880). 
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Sec.  417.  Termination  of  relation — Notice  to  quit.  A 
written  agreement  by  a  lessee  to  surrender  possession  to  his 
lessor  at  a  certain  future  date  before  the  time  fixed  by  the 
original  lease  for  its  termination,  operates  as  a  redemise 
and  terminates  the  tenancy  at  the  time  fixed  therein.  Mundy 
V.  Warner,  6i  N.  J.  L,.  395  (39  Atl.  Rep.  697).  The  lease 
of  the  third  floor  of  a  building  with  stairways  incident  to 
its  use  to  continue  during  the  "life  of  the  building"  is  ter- 
minated when  a  fire  substantially  destroys  the  leased  por- 
tion of  the  building  and  renders  it  impracticable  to  rebuild 
the  same  except  by  rebuilding  other  important  parts  of  the 
building  not  embraced  in  the  lease.  Ainsworth  v.  Mt. 
Moriah  Lodge,  172  Mass.  257  (52  N.  E.  Rep.  81).  A  con- 
tract in  the  nature  of  a  lease  whereby  one  is  to  manage  and 
cultivate  the  farm  ot  another  for  five  years  in  considera- 
tion of  the  payment  to  him  of  a  monthly  sum  and  a  cer- 
tain per  cent  of  all  increase  of  stock,  farm  and  garden 
products,  is  not  terminated  by  the  death  of  the  owner  of 
the  land,  but  is  binding  upon  his  heirs  and  devisees.  Volk 
V.  Stowell,  98  Wis.  385  (74  N.  W.  Rep.  118).  The  death 
of  a  life  tenant  terminates  the  rights  of  the  lessee  of  his 
estate  where  he  has  sown  nothing  on  the  land.  Carman 
V.  Mosier,  105  la.  367  (75  N.  W.  Rep.  323).  Construing 
W.  Va.  Code,  ch.  94,  §  i,  providing  that  "if  there  be  tenant 
for  life  or  other  uncertain  interest  in  land  which  is  let  to 
another  the  lessee  may  hold  the  land  to  the  end  of  the 
current  year  of  the  tenancy,  paying  rent  therefor,"  it  is  held 
that  the  word  "land"  is  used  in  a  restricted  sense  and 
denotes  agricultural  or  farming  lands,  and  that  all  unex- 
pired leases  given  on  town  lots  used  for  building  purposes 
alone,  terminate  with  the  death  of  such  life  tenant.  Shufflin 
V.  House,  45  W.  Va.  731  (31  S.  E.  Rep.  974;  72  Am.  St. 
Rep.  851). 

A  notice  to  a  tenant  to  quit,  unless  he  desires  to  remain 
on  certain  terms,  is  sufficient;  and  a  notice  sent  by  mail 
actually  received  in  due  time  is  sufficient.  Candler  v. 
Mitchell,  119  Mich.  464  (78  N.  W.  Rep.  551).  In  the 
absence  of  a  statute  or  custom  to  the  contrary  a  tenant 
from  month  to  month  must  give  30  days  notice  of  his  inten- 
tion to  vacate.  Stewart  v.  Murrell,  65  Ark.  471  (47  S.  W. 
Rep.  130).  Under  N.  C.  Code,  §  1750,  a  notice  to  quit 
given  to  a  tenant  from  month  to  month  must  end  with  the 
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end  of  a  month.  Simmons  v.  Jarman,  122  N.  C.  195  (29 
S.  E.  Rep.  32).  La  Rev.  Stat.,  §  2155 — forcing  tenants  to 
give  possession  of  leased  property — amended,  Laws,  1900, 
No.  52,  p.  84. 

Sec.  418.  Surrender.  Surrender  of  possession  is  nec- 
essary to  effect  a  termination  of  the  tenancy.  Dean  v. 
Saunders  Co.,  55  Neb.  759  (76  N.  W.  Rep.  450).  It  may 
be  made  to  the  agent  of  the  reversioner.  Hart  v.  Pratt, 
19  Wash.  560  (S3  Pac.  Rep.  711).  A  surrender  is  the  yield- 
ing up  of  the  estate  to  the  landlord,  so  that  the  leasehold 
interest  becomes  extinguished  mutually  between  the  par- 
ties. It  is  either  in  express  words,  or  by  operation  of  law, 
through  some  act  which  implies  that  they  have  both  agreed 
to  consider  the  surrender  as  made.  Kastner  v.  Campbell, 
Ariz.  (53  Pac.  Rep.  586)  ;  Hart  v.  Pratt,  19  Wash. 

560  (53  Pac.  Rep.  711).  A  lessee  who  in  violation  of  his 
lease,  abandons  the  premises,  a  surrender  of  which  the 
lessor  refuses  to  accept,  cannot  complain  of  his  lessor's 
failure  to  take  possession  and  make  an  eflFort  to  rent  the 
premises  to  another.  Patterson  v.  Emerick,  21  Ind.  App. 
I  614  (52  N.  E.  Rep.  1012).     Particular  evidence  held  suffi- 

i  cient  to  show  a  parol  surrender  by  a  tenant  to  the  agent 

of  the  owner  of  the  land.    Sowles  v.  Carr,  70  Vt.  630  (41 
j  Atl.  Rep.  581). 

Sec.  419.    Surrender  by  operation  of  law.    Any  acts 
which   are   equivalent  to   an   agreement   on  the   part  of 
the  tenant  to  abandon,  and  on  the    part    of    the    land- 
I  lord  to  resume  possession  of  the  premises  amount  to  a 

I  surrender  of  the  term  by  operation  of  law.     Hart  v.  Pratt, 

j  19  Wash.  560  (S3  Pac.  Rep.  711).     A  landlord  notifying  his 

tenant  who  had  vacated  and  abandoned  the  premises  with- 
I  out  cause,  that  he  intends  to  hold  him  for  the  rent,  does 

not  create  a  surrender  by  operation  of  law  by  reassuming 
possession  and  re-leasing  to  another.  Brown  v.  Cairns,  107 
la.  727  (yy  N.  W.  Rep.  478).  The  court  say:  "Surrender 
by  operation  of  law  is  said  to  exist  when  the  owner  of  a 
particular  estate  has  been  a  party  to  some  act  having 
some  other  object  than  that  of  a  surrender,  but  which 
object  cannot  be  effected  while  the  particular  estate  con- 
tinues, and  the  validity  of  which  act  he  is  estopped  by  law 
from  disputing.    Such  surrender  is  said  to  be  the  act  of  the 
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law,  and  takes  place  independently  of,  and  even  in  spite 
of,  the  intention  of  the  parties.  It  is  presumed  to  have 
preceded  the  act  to  which  the  tenant  is  a  party.  *  *  * 
May  a  landlord,  after  his  tenant  has  vacated  and  abandoned 
the  premises  without  cause,  resume  possession  thereof,  and 
re-lease  the  same  to  another,  after  giving  notice  to  the 
original  tenant  of  his  intention  of  holding  him  for  the  rents 
reserved,  and  that  he  had  resumed  possession  for  the  pur- 
pose of  protecting  the  reversion,  and  had  relet  them  to 
reduce  the  damages  which  he  might  otherwise  sustain,  with- 
out being  held  to  have  created  a  surrender  by  operation  of 
law?  We  do  not  wish  to  depart  from  the  definition  of 
'surrender'  heretofore  given,  and  may  here  reiterate  that 
a  surrender  often  takes  place  by  operation  of  law,  contrary 
to  the  intent  of  the  parties ;  and  the  general  rule  no  doubt 
is  that,  if  the  tenant  abandon  the  premises  and  the  land- 
lord re-rents  them,  a  surrender  is  established.  Stobie  v. 
Dills,  62  111.  432.  But  nearly  every  general  rule  has  its 
exceptions,  and  one  of  the  exceptions  to  the  rule  just  quoted 
is  that  if  a  landlord  re-leases  them  for  and  on  the  account 
of  the  tenant  a  surrender  is  not  to  be  inferred.  Allen  v. 
Saunders,  6  Neb.  436.  See  Stewart  v.  Sprague,  71  Mich. 
50  (38  N.  W.  Rep.  673)  ;  Bloomer  v.  Merrill,  i  Daly,  485 ; 
Scott  V.  Beecher,  91  Mich.  590  (52  N.  W.  Rep.  20) ;  Meyer 
V.  Smith,  33  Ark.  627;  Auer  v.  Penn.  99  Pa.  St.  375  (44 
Am.  Rep.  114);  Langsdorf  v.  Le  Gardeur,  27  La.  Ann, 
364;  Ogden  V.  Rowe,  3  E.  D.  Smith,  312;  Morgan  v. 
Smith.  70  N.  Y.  537;  Underbill  v.  Collins,  132  N.  Y.  269  (30 
N.  E.  Rep.  576).  This  proposition  seems  to  be  stated  in 
the  case  of  Martin  v.  Stearns,  52  la.  345  (3  N.  W.  Rep.  92). 
Again,  it  is  held  that  the  landlord  may  accept  the  keys  to 
the  premises,  and  enter  upon  them  for  the  purpose  of  mak- 
ing repairs,  without  being  held  to  a  surrender.  Livermore 
V.  Eddy,  33  Mo.  547;  Hanham  v.  Sherman,  114  Mass.  19; 
Withers  v.  Larrabee,  48  Me.  570;  Breuckmann  v.  Twibill, 
89  Pa.  St.  58.  While  there  are  some  authorities  which 
seem  to  announce  a  contrary  doctrine,  they  do  not  appear 
to  us  to  be  sound." 

Sec.  420.  Appropriation  of  leased  premises  under  right 
of  eminent  domain.  Where  a  city  condemning  land  for  a 
street  acquires  only  an  easement,  such  a  condemnation  of 
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leased  property  does  not  relieve  a  tenant  from  liability  for 
rent  until  he  is  actually  evicted  from  it.  Rhode  Island  Hosp. 
T.  Co.  V.  Hayden,  20  R.  I.  544  (40  Atl.  Rep.  421 ;  42  L.  R. 
A.  107).  Under  La.  Civ.  Code,  Art.  2697,  the  taking  of  a 
part  of  leased  premises  under  the  right  of  eminent  domain 
gives  the  lessee  no  action  in  damages  against  the  lessor, 
he  not  being  in  fault,  but  the  lessee  is  entitled  to  a  diminu- 
tion of  rent ;  and  this  rule  applies  where  the  lessor  is  a  city. 
Hinricks  v.  City  of  New  Orleans,  50  La.  Ann.  12 14  (24 
So.  Rep.  224). 

Sec.  421.  Wrongful  eviction  by  landlord.  The  wrong- 
ful bringing  of  an  action  of  ejectment  against  a  lessee  by 
his  lessor  under  a  mistaken  conception  of  his  remedy  will 
not  operate  as  an  eviction  on  account  of  its  interfering  with 
the  payment  of  rent  by  sub-lessees,  where  it  appears  that 
such  payments  have  been  made  and  such  securities  given 
as  will  protect  the  lessee  from  any  loss.  Agar  v.  Winslow, 
123  Cal.  587  (56  Pac.  Rep.  422;  69  Am.  St.  Rep.  84).  Upon 
an  issue  as  to  whether  a  lessee  was  evicted  by  the  wrongful 
act  of  his  lessor,  evidence  of  a  previous  abandonment  of 
the  premises  by  the  lessee  is  admissible.  Humiston,  Keel- 
ing &  Co.  V.  Wheeler,  175  111.  514  (51  N.  E.  Rep;  893).  A 
lessor  wrongfully  evicting  his  tenant  by  destroying  the 
buildings  on  the  leased  premises  cannot  escape  damages  for 
such  eviction  on  account  of  the  fact  that  he  chose  to 
destroy  the  buildings  rather  than  repair  them  in  accord- 
ance with  a  municipal  ordinance.  Utah  Optical  Co.  v. 
Keith,  18  Utah,  464  (56  Pac.  Rep.  155).  Particular  evi- 
dence held  insufficient  to  show  a  wrongftfl  expulsion  of  a 
tenant  by  his  landlord.  Riley  v.  Lally,  172  Mass.  244  (51 
N.  E.  Rep.  1088).  As  to  the  measure  of  damages  for 
wrongful  eviction,  see  Shuman  v.  Smith,  100  Ga.  415  (28 
S.  E.  Rep.  448) ;  Utah  Optical  Co.  v.  Keith,  18  Utah,  464 
(56  Pac.  Rep.  155). 

Sec.  422.  Eviction  for  nonpayment  of  rent  or  for 
•wrongfully  holding  over.  A  tenant  is  not  in  default  in  the 
payment  of  rent  so  as  to  justify  his  eviction  for  that  reason 
where  he  fiad  placed  upon  the  premises  material  equal  in 
value  to  the  amount  of  rent  due  for  the  purpose  of  making 
repairs  which  the  lessor  had  covenanted  to  make  but  failed 
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to  do.  Beardsley  v.  Morrison,  i8  Utah,  478  (56  Pac.  Rep. 
303;  72  Am.  St.  Rep.  795).  The  relation  of  landlord  and 
tenant  is  indispensable  to  the  maintenance  of  a  proceeding 
authorized  by  Ga.  Code,  §  4813,  for  the  summary  ejectment 
of  a  person  as  tenant  holding  over.  Watson  v.  Toliver, 
103  Ga.  123  (29  S.  E.  Rep.  614).  Minn.  Gen.  Stat.  1894, 
§  61 18  gives  the  right  of  restitution  against  a  tenant  holding 
over  after  default  in  the  payment  of  rent,  whether  the 
lease  contains  a  re-entry  clause  or  not,  Seeger  v.  Smith,  74 
Minn.  279  {;J^  N.  W.  Rep.  3)  ;  and  the  action  may  be 
maintained  without  giving  notice  to  vacate  the  premises, 
Caley  v.  Rogers,  72  Minn.  100  (75  N.  W.  Rep.  114).  In 
the  absence  of  a  statute  a  tenant  wrongfully  holding  over 
after  expiration  of  his  lease  cannot  maintain  an  action 
against  his  landlord  for  forcibly  taking  possession,  where 
he  does  not  use  excessive  force.  Vinson  v.  Flynn,  64  Ark. 
453  (43  S.  W.  Rep.  146;  39  L.  R.  A.  415). 

Sec.  423.  Farming  on  the  shares — ^Title  to  and  lien  on 
crops.  Particular  contract  to  farm  on  the  shares  held  to  be 
a  lease  and  not  a  cropping  contract.  Clarke  v.  Cobb,  121 
Cal.  595  (54  Pac.  Rep.  74).  For  construction  of  particular 
contract  for  farming  on  the  shares,  see  Willard  v.  Wing,. 
70  Vt.  123  (39  Atl.  Rep.  632 ;  67  Am.  St.  Rep.  657).  Where 
an  oral  contract  to  farm  land  on  the  shares  was  good  for 
one  year  only,  a  mortgage  made  by  a  tenant  during  the 
first  year,  of  his  share  of  the  next  year's  crop  is  invalid,  and 
is  not  validated  by  a  renewal  of  the  lease  by  his  holding 
over  with  the  owner's  consent ;  nor  does  the  owner's  knowl- 
edge of  the  execution  of  such  a  mortgage  estop  him  from 
assailing  its  validity.  Brown  v.  Bolt,  1 16  Mich.  52  (74 
N.  W.  Rep.  295).  Where  a  contract  for  farming  on  the 
shares  provided  that  the  title  and  possession  of  the  crops 
raised  should  remain  in  the  owner  until  division,  he  ma)*^ 
maintain  t^over  for  their  conversion  before  such  division. 
Avery  v.  Stewart,  75  Minn.  106  (77  N.  W.  Rep.  560).  Ala» 
Code  i8r»^,  §§  2760,  2761,  construed  and  applied — lien  of 
persons  farming  on  the  shares  on  crops  held  as  tenants  in 
common — enforcement  by  attachment.  Ragsdale  v.  Kin- 
ney, 119  Ala.  454  (24  So.  Rep.  443).  Ala.  Code  1886,  §  3064 
construed  and  applied — farming  on  shares — right  to  posses- 
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sion  of  crops.     Kirkpatrick  v.  Harper,  119  Ala.  256  (24  So. 
Rep.  715). 

In  the  case  of  Clarke  v.  Cobb,  121  Cal.  595  (54 
Pac.  Rep.  74),  the  supreme  court  of  California  say:  "When 
it  is  established  that  a  certain  contract  is  a  lease,  and  that 
the  relation  of  landlord  and  tenant  exists  between  the  par- 
ties, there  must  be  some  appropriate  words  in  the  contract 
to  indicate  that  the  crops  raised  on  the  lands  are  to  be 
held  in  co-tenancy,  or  such  will  not  be  the  conclusion 
reached.  If  there  is  nothing  in  the  language  to  indicate  that 
intention,  then  the  products  to  be  delivered  to  the  landlord 
after  harvest,  by  the  tenant,  will  be  deemed  the  property 
of  the  tenant,  until  that  time,  and  treated  as  rent  to  be  then 
paid.  There  is  but  little  authority  against  the  views  we 
have  here  declared."  In  Nebraska  it  is  held  that  growing 
crops  are  personal  property,  subject  to  levy  and  sale  to 
satisfy  the  indebtedness  of  the  owner;  and  where  land  is 
leased  and  rent  reserved  in  kind  or  share  of  the  crops  to  be 
raised,  tlie  landlord  and  tenant  are  tenants  or  owners  in 
common  of  the  growing  crops  on  such  land  during  the  life 
of  the  lease,  and  the  interest  of  either  party  is  a  leviable  one. 
Sims  V.  Jones,  54  Neb.  769  (75  N.  W.  Rep.  150;  69  Am. 
St.  Rep.  749).  The  court  say:  "Many  cases  hold  that, 
under  such  a  contract  as  we  have  hereinbefore  outlined, 
the  tenant  is  the  owner  of  the  crops  until  the  division  is 
made,  and  the  owner  of  the  land  acquires  and  has  no 
interest  therein  until  his  stipulated  portion  is  set  apart  to 
him.  Rees  v.  Baker,  4  G.  Greene  461 ;  Alwood  v.  Ruckman, 
21  111.  200;  Woodruff  V.  Adams,  5  Black.  318  (35  Am.  Dec. 
122).  See,  also,  portion  of  note  to  Putnam  v.  Wise,  i  Hill 
234  (37  Am.  Dec.  319).  And  it  has  been  held  that  the 
landlord  of  such  a  lease  has  no  leviable  interest  in  the  crops. 
Waltson  V.  Bryan,  64  N.  C.  764;  Shinn,  Attachm.,  §  32; 
Howard  Co.  v.  Kyte,  69  la.  307  (28  N.  W.  Rep.  609).  On 
the  other  hand,  it  has  been  concluded  that  a  landlord  and 
tenant  of  a  letting  of  land,  as  herein  involved,  are  tenants 
in  Common  of  the  crops.  See  Putnam  v.  Wise,  i  Hill  234 
(37  Am.  Dec.  309,  and  note  on  pp.  317,  318).  The  interest 
of  a  tenant  in  common  may  be  levied  on  and  sold.  Bernal 
V.  Hovious,  17  Cal.  541  (79  Am.  Dec.  147)  ;  Veach  v.  Adams, 
51  Cal.  611;  Branch  v.  Wiseman,  51  Ind.  3.  That  growing 
annual  crops  are  personal  property,  and  subject  to  levy  and 
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sale  as  such  for  the  satisfaction  of  the  indebtedness  of  an 
owner,  has  been  recognized  in  this  state.  Johnson  v. 
Walker,  23  Neb.  736  (37  N.  W.  Rep.  639).  See,  also,  gen- 
erally, I  Freem.  Ex'ns,  §  113,  and  citations  in  support  of 
the  text." 

Sec.  424.  Landlord's  lien — Priority — Statutes  con- 
strued. A  lessor  does  not  lose  his  lien  by  permitting  the 
lessee  to  remove  property  subject  to  it,  on  the  oral  promise 
of  a  third  party  to  see  that  the  rent  is  paid.  Griffin  v. 
Hoag,  105  la.  499  (75  N.  W.  Rep.  372).  Although  a  lease 
embracing  a  dwelling  and  an  adjoining  farm  apportions 
the  rent  between  them,  the  landlord  may  have  a  lien  on  the 
crops  of  the  farm  for  the  entire  rent  reserved  in  the  lease. 
Scroggins  v.  Foster,  76  Miss.  318  (24  So.  Rep.  194).  Where 
a  lease  expressly  reserves  a  lien  on  all  the  property  of  the 
lessee  for  any  rent  due  and  unpaid  such  lien  may  be  en- 
forced against  the  property  or  its  proceeds  in  the  hands  of 
a  receiver  of  the  lessee  who  under  an  order  of  the  court 
appointing  him,  takes  possession  of  the  leased  premises  and 
occupies  the  same.  Link  Belt  Mach.  Co.  v.  Hughes,  174 
111.  155  (51  N.  E.  Rep.  179).  Where  there  is  an  express 
understanding  between  the  lessor,  his  lessee  and  persons 
making  improvements  on  the  leased  premises  under  a  con- 
tract with  the  lessee,  that  such  lessee  is  to  apply  the  rent 
in  payment  of  such  im^provements  the  persons  making  them 
are  entitled  to  the  benefit  of  the  landlord's  lien  to  secure 
their  claims,  and  the  lessor  cannot  defeat  them  by  sub- 
jecting the  tenant's  property  to  the  payment  of  subsequent 
rent.    Rubel  v.  Avritt,        Ky.  (47  S.  W.  Rep.  460; 

20  Ky.  Law  Rep.  764).  For  an  exhaustive  discussion  as 
to  the  priority  of  a  landlord's  lien  for  rent  on  the  personal 
property  of  a  tenant,  as  against  a  subsequent  mortgagee 
of  such  property,  see  New  Lincoln  Hotel  Co.  v.  Shears,  57 
Neb.  478  (78  N.  W.  Rep.  25 ;  43  L.  R.  A.  588 ;  73  Am.  St. 
Rep.  524). 

Ala.  Code  1886,  §  3067,  construed  and  applied — ^land- 
lord's lien — ^notice  from  subtenant.  Derrick  v.  Pollard, 
117  Ala.  654  (23  So.  Rep.  659).  Under  Sand.  &  H.  Ark. 
Dig.,  §§  4794,  4802,  a  landlord's  lien  for  rent  for  any  year 
attaches  only  to  the  crop^grown  on  the  demised  premises 
during  that  year.     Mills  v.  Pryor,  65  Ark.  214  (45  S.  W. 
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Rep.  350).  Ga.  Code,  §§  2794,  2800,  construe4  and  applied 
— priority  of  landlord's  and  laborer's  liens.  Houser  v. 
Cooper,  102  Ga.  823  (30  S.  E.  Rep.  539).  Miss.  Laws  1894, 
ch.  52,  providing  that  no  goods  being  on  the  premises  rented 
for  one  year  shall  be  taken  under  execution,  or  other  pro- 
cess whatever;  unless  the  party  taking  the  same  shall,  before 
the  removal  of  the  goods  from  the  premises,  pay  to  the 
lessor  all  the  unpaid  rent,  not  exceeding  one  year's  rent, 
whether  the  day  of  payment  shall  have  come  or  not,  applies 
to  an  assignee  of  a  lessee  for  the  benefit  of  creditors. 
Rice  V.  Harris,  76  Miss.  422  (24  So.  Rep.  880).  N.  C. 
Code,  §  1754,  construed  and  applied — ^landlord's  lien  on 
crops.  McGhee  v.  Breedlove,  122  N.  C.  ^yy  (30  S.  E.  Rep. 
311).  W.  Va.  Code,  ch.  93,  §  12,  construed  and  applied — 
landlord's  lien  for  rent  on  tenant's  goods — ^priority.  An- 
derson v.  Henry,  45  W.  Va.  319  (31  S.  E.  Rep.  998).  Tenn. 
Laws  1857-58,  ch.  52 — an  act  to  provide  for  the  better 
security  of  the  landlord's  lien — amended.  Laws  1899,  ch.  22, 

P-  32. 

Sec.  425.  Landlord's  lien — ^Title  and  liability  of  vendee 
or  mortgagee  of  crops.  A  purchaser  of  a  crop  who  has  notice 
that  the  seller  is  a  tenant  is  put  upon  inquiry  as  to  whether 
the  crop  is  covered  with  a  landlord's  Hen.  Graham  v. 
Seignious,  53  S.  C  132  (31  S.  E.  Rep.  51).  Where  a  mort- 
gagee of  goods  on  which  there  is  a  prior  lien  for  rent,  not 
yet  enforceable,  takes  possession  of  the  goods  and  while 
he  holds  them  the  landlord's  lien  becomes  enforceable,  the 
latter  has  a  prior  right  to  possession  of  the  property.  Brody 
V.  Cohen,  106  la.  309  (76  N.  W.  Rep.  682).  A  landlord's 
lien  in  Alabama  prevails  against  a  tenant  while  he  is  in 
possession  of  the  crops,  and  against  volunteers  who  pur- 
chase from  him  with  notice,  but  it  does  not  prevail  against 
those  who  purchase  from  the  owner  for  a  valuable  consid- 
eration without  notice  of  the  lien  and  after  removal  of  the 
crops  from  the  rented  premises.  Bank  of  Opelika  v.  Kizer, 
119  Ala.  194  (24  So.  Rep.  11).  For  case  determining  par- 
ticular questions  as  to  the  admissibility  of  evidence  to  show 
that  the  purchaser  of  a  crop  from  a  tenant  had  knowledge  of 
his  landlord's  lien  thereon,  see  Foxworth  v.  Brown,  120  Ala. 
59  (24  So.  Rep.  i).  Applying  Horner's  Ind.  Stat.  1897, 
§  5224,  providing  that  a  landlord  has  a  lien  upon  the  crop 
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raised  on  leased  premises  under  a  tenant's  contract  for  the 
payment  of  rent,  whether  such  rent  is  to  be  paid  by  a  part 
of  the  crop  or  in  cash,  it  is  held  that  a  purchaser  of  grain 
from  a  tenant  is  bound  to  take  notice  of  such  lien  and  if  he 
mingle  grain  so  purchased  with  other  grain  he  is  liable  to 
the  landlord  for  conversion  of  his  share.  Campbell  v. 
Bowen,  22  Ind.  App.  562  (54  N.  E.  Rep.  409).  To  the 
same  effect  is  the  case  of  Shelby  v.  Moore,  22  Ind.  App.  371 
(53  N.  E.  Rep.  842). 

Sec.  426.  Agricultural  lien  for  advancements.  Ala. 
Code  1896,  §  2703,  applied — attachment  for  money  advanced 
to  tenant.  Sloan  v.  Hudson,  119  Ala.  27  (24  So.  Rep.  458). 
To  create  a  lien  for  supplies  under  Ga.  Code,  §§  2800,  3126, 
it  is  indispensable  that  the  relation  of  landlord  and  tenant 
exist.  Fields  v.  Argo,  103  Ga.  387  (30  S.  E.  Rep.  29).  As 
to  when  a  criminal  prosecution  may  be  maintained  in 
Georgia  for  selling  a  crop  subject  to  a  landlord's  lien  for 
supplies,  see  Hackney  v.  State,  loi  Ga.  512  (28  S.  E.  Rep. 
1007).  N.  C.  Code,  §  1799,  as  amended  by  Laws  1889,  ch. 
476  construed  and  applied — priority  of  landlord's  lien  for 
advancements — mortgages.  Cooper  v.  Kimball,  123  N.  C. 
120  (31  S.  E.  Rep.  346). 

Sec.  427.  Repairs.  In  the  case  of  Windon  v.  Stewart, 
43  W.  Va.  711  (28  S.  E.  Rep.  776),  the  supreme  court  of 
West  Virginia  say:  "The  law  requires  a  tenant  for  years 
to  make  repairs  and  keep  land  in  tillable  or  pasturable  con- 
dition, by  removing  what  is  commonly  called  filth,  such  as 
elders,  briars,  and  like  growth,  unless  otherwise  stipulated 
in  the  lease.  He  must  repair  existing  fences.  .  He  must 
fence  with  new  fences,  so  far  as  may  be  necessary  to  his 
use  of  the  land.  Hoyleman  v.  Railway  Co.,  33  W.  Va.  489 
(10  S.  E.  Rep.  816);  2  Minor,  Inst.  682,  686;  Tied.  Real 
Prop.,  §§  J7,  189 ;  Tayl.  Landl.  &  Ten.,  §§  327,  343-"  A  land- 
lord,  in  the  absence  of  covenants  on  his  part,  is  not  required 
to  repair,  even  when  the  premises  become  defective  by- 
reason  of  deterioration  or  decay,  and  rent  is  payable  while 
they  are  in  such  a  condition,  provided  they  were  habitable 
at  the  time  of  the  demise  and  there  was  no  fraud  on  the  part 
of  the  landlord,  Petz  v.  Voigt  Brewing  Co.,  116  Mich.  418 
(74  N.  W.  Rep.  651 ;  72  Am.  St.  Rep.  531)  ;  but  where,  upon 
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the  lessor's  failure  to  comply  with  his  covenant  to  make 
repairs,  after  notice  from  the  lessee,  the  premises  become 
unfit  for  habitation  and  the  lessee  for  that  reason  abandons 
them,  he  is  not  liable  for  rent  after  such  abandonment, 
Harthill  v.  Cook's  Ex'r,        Ky.  (43  i^.  W.  Rep.  705 ; 

19  Ky.  Law  Rep.  1524).  Where  a  lease  contains  a  covenant 
binding  the  lessor  to  make  certain  improvements  and  re- 
pairs and  he  refuses  to  make  them  after  notice  from  the 
lessee  to  do  so,  the  lessee  may  make  the  same  in  accord- 
ance with  the  covenant  and  charge  the  reasonable  value 
thereof  against  the  rent.  Cheuvront  v.  Bee,  44  W.  Va.  103 
(28  S.  E.  Rep.  751;  Beardsley  v.  Morrison,  18  Utah,  478 
(56  Pac.  Rep.  303;  72  Am.  St.  Rep.  795).  Citing,  Hexter 
V.  Knox,  63  N.  Y.  561 ;  Myers  v.  Burns,  35  N.  Y.  269 ;  Cook 
V.  Soule,  56  N.  Y.  420;  Ecke  v.  Fetzer,  65  Wis.  55  (26  N. 
W.  Rep.  266);  Orton  v.  Noonan,  30  Wis.  611;  Wolfe  v. 
Arrott,  109  Pa.  St.  473  (i  Atl.  Rep.  333)  ;  Buck  v.  Rodgers, 
39  Ind.  222;  Wright  v.  Lattin,  38  111.  293.  In  case  of  a 
lessor's  failure  to  comply  with  his  covenant  to  make  repairs 
and  improvements  the  lessee  may  make  them  and  recover 
the  cost,  or  without  making  them,  he  may  recover  from  the 
lessor,  ordinarily,  an  amount  representing  the  consequent 
diminution  in  the  rental  value  of  the  leased  property,  Ross 
V.  Stockwell,  19  Ind.  App.  86  (49  N.  E.  Rep.  50)  ;  and  where 
the  continuance  of  a  lessee's  business  is  prevented  by  the 
lessor's  breach  of  an  agreement  to  repair,  he  may  recover 
his  probable  profits  based  upon  his  previous  experience  in 
conducting  the  business  at  the  same  place,  but  profits  real- 
ized from  conducting  the  business  unlawfully  cannot  be  con- 
sidered. Raynor  v.  Blatz  Brewing  Co.,  100  Wis.  414  (76  N. 
W.  Rep.  343).  A  promise  to  repair  made  by  the  landlord 
after  the  lease  of  the  premises  is  without  consideration  and 
cannot  be  made  the  foundation  of  an  action  against  him  for 
injuries  resulting  to  a  member  of  the  tenant's  family  on  ac- 
count of  the  landlord's  failure  to  keep  his  promise.  Clyne  v. 
Holmes,  61  N.  J.  L.  358  (39  Atl.  Rep.  767).  A  lessor  is  liable 
to  a  guest  of  his  lessee  for  injuries  resulting  from  his  negli- 
gence when  making  repairs.  Barman  v.  Spencer,  Ind. 
(49  N.  E.  Rep.  9;  44  L.  R.  A.  815).  A  lessor  making 
repairs  through  an  independent  contractor  without  the  con- 
sent of  his  lessee  is  liable  for  injury  to  his  goods.  Northern 
Trust  Co.  V.  Palmer,  171  111.  383  (49  N.  E.  Rep.  553). 
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Sec.  428.  Miscellaneous  notes.  An  attornment  made 
by  a  lessee  of  two  tenants  in  common  to  the  purchaser  of 
one  of  their  interests  at  an  execution  sale,  made  after  the 
sale  at  the  request  of  the  former  owner  of  such  interest,  is 
void.  Beniost  v.  Rothschild,  145  Mo.  399  (46  S.  W.  Rep. 
1081).  Where  an  outer  wall  of  leased  premises  is  a  party- 
wall  belonging  to  and  resting  in  part  upon  the  land  of  an 
adjoining  owner,  the  tenant  has  no  right  to  use  the  sur- 
face thereof  for  advertising  purposes.  Shiverick  v.  R.  J. 
Gunning  Co.,  58  Neb.  29  (78  N.  W.  Rep.  460). 
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Sec.  429.  What  constitutes  a  valid  lease.  One  of  the 
essential  requisites  of  a  lease,  and  in  the  absence  of  which 
no  leasehold  estate  can  be  passed  from  the  lessor,  is  the 
existence  of  some  one  taking  and  holding  as  lessee.  Utah 
Optical  Co.  V.  Keith,  18  Utah,  464  (56  Pac.  Rep.  155).  A 
contract  by  which  one  railroad  company  grants  to  another 
the  right  to  maintain  its  tracks  across  the  right  of  way  of 
the  former  in  consideration  of  its  agreement  to  pay  a  cer- 
tain sum  annually  and  all  taxes  on  its  tracks,  to  maintain 
the  crossing  frogs,  furnish  switchmen,  signals,  and  save 
the  first  party  harmless  from  damages  on  account  of  col- 
lisions, constitutes  a  lease.  Louisville  &  N.  R.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  174  111.  448  (51  N.  E.  Rep.  824). 

Sec.  430.  Parol  leases.  Under  the  statute  of  frauds 
of  Utah  a  parol  lease  for  two  years  is  void  and  of  no  force 
or  effect  whatever.  Utah  Optical  Co.  v.  Keith,  18  Utah, 
464  (56  Pac.  Rep.  155).  The  invalidity  of  a  parol  lease 
on  account  of  the  statute  of  frauds  cannot  be  urged  by 
third  parties  as  affecting  a  mortgage  of  crops  by  the  lessee. 
Grisham  v.  Lutric,  76  Miss.  444  (24  So.  Rep.  169).    The 
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clause  in  the  statute  of  frauds  in  Arkansas  (Sand.  &  H. 
Ark.  Dig.,  §  3469),  providing  that  no  action  shall  be  brought 
"to  charge  any  person  upon  a  lease  of  lands,  *  *  *  for  a  longer 
term  than  one  year,"  unless  in  writing,  does  not  render 
invalid  a  parol  lease  for  one  year  to  commence  in  the 
future.  But  where  such  a  lease  constitutes  a  part  of  a 
parol  contract  containing  a  stipulation,  which  forms  a  sub- 
stantial part  of  the  contract,  that  the  lessor  will  refrain 
from  doing  certain  things  during  the  year,  which  stipula- 
tion is  invalid  on  account  of  violating  a  general  provision 
of  the  statute  of  frauds  forbidding  parol  contracts  not  to 
be  enforced  within  one  year,  the  entire  contract  falls,  the 
consideration  for  it  being  entire  and  not  apportioned  to 
the  different  items.  Higgins  v.  Gager,  65  Ark.  604  (47  S. 
W.  Rep.  848).  In  support  of  the  first  statement  the  court 
cite  McCroy  v.  Toney,  66  Miss.  233  (5  So.  Rep.  392;  2  L. 
R.  A.  847) ;  Steininger  v.  Williams,  63  Ga.  475 ;  Young  v. 
Duke,  5  N.  Y.  463;  Becar  v.  Flues,  64  N.  Y.  518;  Sobey  v. 
Brisbee,  20  la.  105 ;  Jones  v.  Marcy,  49  la.  188 ;  2  Reed,  St. 
Frauds,  §  813,  et  seq.,  where  the  question  is  discussed  and 
authorities  pro  and  con  cited.  A  lease  which  is  void  under 
the  statute  of  frauds,  by  reason  of  being  for  a  period  of 
more  than  one  year,  nevertheless  governs  the  rights  and 
relations  of  the  parties  so  far  as  executed.  Peoples  v. 
Evens,  8  N.  Dak.  121  {yy  N.  W.  Rep.  93).  Citing,  Evans 
V.  Lumber  Co.,  30  Minn.  515  (16  N.  W.  Rep.  404) ;  Morrill 
V.  Mackman,  24  Mich.  279  (9  Am.  Rep.  124) ;  Laughran  v. 
Smith,  75  N.  Y.  205;  Larkin  v.  Avery,  23  Conn.  304;  Sov- 
ereign V.  Ortman,  47  Mich.  181  (10  N.  W.  Rep.  191) ;  Bish. 
Cont.,  §  634. 

Sec.  431.  Construction  of  leases.  An  option  to  pur- 
chase demised  premises,  which  is  one  of  the  clauses  in  a 
written  lease,  is  not  a  unilateral  contract,  nor  is  it  without 
consideration.  Such  an  option  is  a  conditional  contract, 
which,  when  exercised  in  a  manner  showing  performance 
of  the  conditions  prescribed,  may  be  enforced  in  equity. 
Under  an  agreement  made  by  a  married  man  that  his  lessee, 
upon  certain  terms  named,  may  buy  the  premises,  a  con- 
veyance of  the  dower  right  of  the  lessor's  wife,  whether 
inchoate  or  complete,  will  not  be  decreed  either  at  the 
instance  of  the  lessee  or  his  representative.     McCormick 
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V.  Stephany,  57  N.  J.  Eq.  257  (41  Atl.  Rep.  840).  Where  a 
lessor  reserves  in  a  lease  the  right  to  sell  and  the  lessee 
agrees  to  surrender  possession  at  once  upon  sale,  a  con- 
summation of  a  sale  ipso  facto  terminates  the  lessee's  right 
to  remain  on  the  property.  Baxter  v.  City  of  Providence, 
R.  I.  (40  Atl.  Rep.  423).     Where  a  lessee  whose 

lease  stipulated  that  the  lessor  should  pay  him  a  certain 
sum  if  he  should  be  required  to  give  up  possession  to  the 
purchaser  of  the  premises  before  the  end  of  his  term,  after- 
wards surrendered  the  property  on  demand  of  a  grantee, 
he  was  held  entitled  to  recover  from  the  lessor  such  stipu- 
lated sum,  though  the  land  was  sold  subject  to  the  lease. 
Hazen  v.  Hoyt,        la.  (75  N.  W.  Rep.  647).    Where 

a  lease  for  12  years  provides  that  the  lessee  may  make  im- 
provements, and  stipulates  that  at  the  expiration  of  the 
term  the  lessor  will  buy  them  or  extend  the  lease,  he  can- 
not escape  liability  to  purchase  by  extending  the  term  for 
only  one  day.  Phillips  v.  Reynolds,  20  Wash.  374  (55  Pac. 
Rep.  316;  72  Am.  St.  Rep.  107).  A  covenant  in  the  lease 
of  an  office  to  reduce  the  rent  in  case  other  offices  in  the 
building  should  be  rented  at  a  less  sum  than  the  lessee  was 
paying,  does  not  obligate  the  lessor  to  refund  any  portion 
of  the  rent  paid,  but  has  reference  to  the  rent  to  accrue 
during  the  remainder  of  the  term.  Copeland  v.  Goldsmith, 
100  Wis.  436  (76  N.  W.  Rep.  358).  Where  a  lease  binds 
the  lessee  to  use  the  premises  only  "for  mercantile  pur- 
poses and  dwelling,"  and  provides  for  a  forfeiture  in  case 
of  violation  of  this  provision,  a  forfeiture  may  be  enforced 
for  his  subletting  the  premises  for  a  barber  shop.  Cleve 
V.  Mazonni,        Ky.  (45  S.  W.  Rep.  88;  19  Ky.  Law 

Rep.  2001).  A  stipulation  in  a  lease  of  a  building  for  a 
hotel  binding  the  lessee  to  furnish,  as  a  part  of  the  con- 
sideration for  the  lease,  from  her  dining  room,  "board  or 
meals  such  as  are  served  to  the  guests  of  the  hotel,  for  three 
persons,"  binds  her  to  furnish  at  the  request  of  the  lessee 
any  regular  meals  to  any  number  of  persons  not  exceeding 
three,  for  the  hours  during  which  the  same  was  to  be 
furnished.  Rector  v.  Bernaschina,  64  Ark.  650  (44  S.  W. 
Rep.  222).  One  entitled  to  receive  the  rent  of  premises 
based  upon  the  valuation  thereof  to  be  made  at  stated  in- 
tervals, does  not  waive  his  right  to  a  revaluation  by  not  call- 
ing for  it  promptly  at   the  time   specified   in  the  lease. 
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Wright  V.  Hardy,  76  Miss.  524  (24  So.  Rep.  697).  For 
construction  of  particular  leases,  see  Seigel,  Cooper  &  Co. 
V.  Colby,  176  111.  210  (52  N.  E.  Rep.  917)  ;  Maffett  v. 
Thompson,  32  Or.  546  (52  Pac.  Rep.  565) ;  Rutherford  v. 
Wabash  R.  Co.,  147  Mo.  441  (48  S.  W.  Rep.  921) ;  as  to 
option  to  purchase,  Journe  v.  Hughes,  124  Cal.  244  (56  Pac. 
Rep.  1032)  ;  as  to  right  to  renew,  Tilleny  v.  Knoblauch,  73 
Minn.  108  (75  N.  W.  Rep.  1039)  ;  as  to  repairs,  Waddell  v. 
De  Jet,  76  Miss.  104  (23  So.  Rep.  437). 

Sec.  432.  Covenants  in  leases.  The  covenant  of  a 
lessee  to  pay  taxes  runs  with  the  land.  West  Virginia,  C. 
&  P.  R.  Co.  V.  Mclntire,  44  W.  Va.  210  (28  S.  E.  Rep. 
6g6),  See  opinion  for  construction  of  particular  covenant 
of  lessee  to  pay  taxes.  The  usual  words  of  devise  import 
a  covenant  for  quiet  enjoyment,  which  signifies  that  the 
tenant  shall  not  be  evicted  by  title  paramount,  and  also  that 
his  possession  shall  not  be  disturbed  by  acts  or  wrongful 
omissions  of  the  lessor.  York  v.  Steward,  21  Mont.  515 
(55  Pac.  Rep.  29;  43  L.  R.  A.  125).  In  an  action  to  re- 
cover for  a  breach  of  covenant  for  quiet  enjoyment  in  a 
lease,  it  is  not  necessary  for  the  plaintiff  to  prove  an  actual 
forcible  eviction,  but  it  is  sufficient  for  him  to  show  a  de- 
mand for  possession  by  one  having  a  paramount  title  to 
which  he  yielded  and  surrendered  possession.  Tyson  v. 
Chestnut,  118  Ala.  387  (24  So.  Rep.  73).  A  covenant  in 
a  lease  to  a  partnership  prohibiting  any  form  of  subletting 
or  assignment  is  violated  by  the  partners  associating  them- 
selves with  others  in  the  organization  of  a  corporation 
which  takes  possession  of  the  premises  under  a  transfer  to 
it  of  all  the  rights  of  the  lessees.  Emery  v.  Hill,  67  N.  H. 
330  (39  Atl.  Rep.  266).  Covenants  by  a  railroad  company 
in  an  instrument  in  the  nature  of  a  lease  granting  it  the 
right  to  maintain  its  tracks  across  the  right  of  way  of  an- 
other railroad  company,  by  which  it  agrees  to  pay  taxes  on 
such  tracks  and  an  annual  sum  to  the  lessor,  maintain 
crossing  frogs,  furnish  signals  and  switchmen,  and  save 
the  latter  company  harmless  from  damages  arising  from 
collision,  run  with  the  land.  Louisville  &  N.  R.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  174  111.  448  (51  N.  E.  Rep.  824).  The 
measure  of  damages  for  the  breach  of  a  covenant  for  pos- 
session and  enjoytnent  m  a  lease^  where  the  rent  has  not 
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been  paid,  is  the  difference  between  the  value  of  the  lease- 
hold at  the  time  of  the  breach,  and  the  amount  of  the  rents 
reserved,  covering  the  period  of  nonenjoyment  of  the  prem- 
ises under  the  lease.  Tyson  v.  Chestnut,  ii8  Ala.  387  (24 
So.  Rep.  73). 

Sec.  433*  Implied  covenant  as  to  condition  of  premises 
-—Lease  of  furnished  rooms.  There  is  no  implied  covenant 
in  the  lease  of  a  house  that  the  property  is  fitted  for  the 
use  for  which  it  is  let,  or  that  it  is  suitable  for  any  purpose, 
or  that  it  shall  remain  in  a  tenantable  condition.  York  v. 
Steward,  21  Mont.  515  (55  Pac.  Rep.  29;  43  L.  R.  A.  125)  ; 
Gaither  v.  Hascall-Richards  Steam  Gen.  Co.,  121  N.  C.  384 
(28  S.  E.  Rep.  546).  This  rule  applies  to  the  letting  of  a 
furnished  house  for  a  term  of  yefiars.  Davis  v.  George,  67 
N.  H.  393  (39  Atl.  Rep.  979).  The  court  say:  "In  this 
country  the  broad  doctrine  that  there  is  an  implied  cov- 
enant in  a  lease  of  a  furnished  house  for  a  term  of  years 
that  it  is  habitable,  for  which  Smith  v.  Marrable,  II  Mees. 
&  W.  5,  has  been  cited  as  a  leading  authority  (i  Wood, 
Landl.  &  Ten.  128;  i  Tayl.  Landl.  &  Ten.,  §  383),  has  re- 
ceived little,  if  any,  sanction.  If  it  has  not  been  denied, 
it  has  been  so  far  modified  and  limited  as  not  to  be  ap- 
plicable to  this  case.  In  Button  v.  Gerrish,  9  Cush.  89  (55 
Am.  Dec.  45),  there  was  a  lease  of  a  furnished  warehouse, 
which  it  was  claimed  the  lessor  impliedly  warranted  was 
reasonably  fit  for  occupancy,  but  in  the  opinion  the  court 
say :  *It  is  not  described  as  hired  or  intended  for  any  spe- 
cific purpose,  or  for  any  particular  kind  or  branch  of  busi- 
ness; and  though  it  was  known  that  the  plaintiffs  were 
dealers  in  dry  goods,  and  would  probably  use  the  ware- 
house in  that  business,  yet  that  is  not  expressed  in  the 
written  agreement ;  and  it  would  have  been  quite  within  the 
right  of  the  lessees  to  use  the  estate  for  any  other  branch 
of  business,  or  for  a  manufactory  or  dwelling  house.  It 
therefore  does  not  come  within  the  authority  of  the  cases 
wherein  furnished  rooms  in  a  lodging  house  are  let  for  a 
parlor,  bedroom  and  the  like,  for  a  particular  season  of  the 
year,  in  which  a  warranty  may  be  implied  that  the  rooms 
are  properly  furnished  and  suitably  fitted  for  such  par- 
ticular use.  Smith  v.  Marrable,  11  Mees.  &  W.  5.  But  the 
authority  of  these  cases  has  been  much  shaken,  if  not 
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wholly  overruled,  so  far  as  it  applies  to  real  estate,  by  the 
subsequent  cases.  Sutton  v.  Temple,  12  Mees,  &  W.  52; 
Hart  V.  Windsor,  12  Mees.  &  W.  68.'  See,  also,  Franklin 
V.  Brown,  118  N.  Y.  no  (23  N.  E.  Rep.  126;  16  Am.  St.  Rep. 
744;  6  L.  R.  A.  770);  McGlashan  v.  Tallmadge,  37  Barb. 
315;  Doyle  V.  Railroad  Co.,  147  U.  S.  429  (13  Sup.  Ct.  Rep. 
333)  ;  Edwards  v.  Railroad  Co.,  98  N.  Y.  246;  Howard  v. 
Doolittle,  3  Duer,  464;  Naumberg  v.  Young,  44  N.  J.  L. 
332  (43  Am.  Rep.  380);  Scott  v.  Simons,  54  N.  H.  426; 
Chad  wick  v.  Woodward,  13  Abb.  N.  C.  441,  450.  The  case 
of  Smith  V.  Marrable,  11  Mees.  &  W.  5,  therefore,  when 
properly  understood,  simply  holds  that  it  is  a  good  de- 
fense to  an  action  for  rent  of  a  furnished  house  at  a  water- 
ing place  let  to  the  tenant  for  a  few  weeks,  without  his 
personal  inspection,  that,  at  the  date  of  the  lease,  it  was  so 
infested  with  vermin  as  to  render  it  impossible  for  him  to 
occupy  it  with  reasonable  comfort,  and  that  he  moved  out 
after  a  few  days'  occupation.  To  this  extent  it  was  fol- 
lowed as  an  authority  in  Wilson  v.  Fitch-Hatton,  2  Exch. 
Div.  336.  The  case  of  Potter  v.  Truitt,  3  Har.  (Del.)  331, 
is  based  upon  the  overruled  case  of  Edwards  v.  Ethering- 
ton,  Ryan  &  M.  268,  and  contains  no  discussion  of  other 
authorities,  while  White  v.  Montgomery,  58  Ga.  204,  and 
Perrett  v.  Dupre,  3  Rob.  (La.)  52,  are  based  upon  statutory 
provisions." 

Sec.  434.  Renewal  of  lease.  Where  a  written  lease 
stipulates  that  the  lessee's  holding  over  a  specified  number 
of  days  shall  be  construed  as  a  renewal  of  the  lease,  such 
holding  over  operates  to  renew  the  lease  as  to  the  lessor's 
covenant  to  repair,  contained  in  the  original  lease.  Hart- 
hill  v.  Cook's  Ex'r,  Ky.  (43  S.  W.  Rep.  705;  19 
Ky.  Law  Rep.  1524).  Covenants  in  a  lease  by  a  lessor, 
either  to  buy  the  building  placed  on  the  land  by  the  lessee 
during  his  term  or  to  grant  him  a  renewal  for  a  term  of 
years  at  a  rent  to  be  determined  by  an  appraisement  of 
the  property,  do  not  imply  a  covenant  on  the  part  of  the 
lessee  to  accept  a  renewal  of  the  lease ;  nor  can  an  election 
on  his  part  to  accept  such  renewal  be  implied  from  his  con- 
tinuing in  possession  after  the  termination  of  his  old  lease, 
where  during  all  that  time  he  is  insisting  that  the  appraise- 
ment of  the  property  upon  which  the  renewal  of  the  lease 
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is  based  was  irregularly  made.  Zorkowski  v.  Astor,  156 
N.  Y.  393  (50  N.  E.  Rep.  983).  A  court  of  equity  will 
decree  specific  performance  of  a  contract  of  renewal  of  a 
lease  where  the  lessee,  by  reason  of  an  unavoidable  ac- 
cident causing  his  disability,  failed  to  give  notice  of  his 
intention  to  renew  within  the  time  specified  in  the  lease 
for  the  giving  of  such  notice,  it  appearing  that  the  notice 
was  actually  given  at  the  first  opportunity  offered  the 
lessee  and  that  the  lessor  by  reason  of  the  delay  in  giving 
the  notice  was  not  put  in  any  worse  position  than  he 
would  have  been  had  the  notice  been  given  in  time.  Moni- 
hon    V.    Wakelin,        Ariz.  (56  Pac.  Rep.  735).     For 

construction  of  particular  covenants  as  to  renewal,  see 
Swank  v.  St.  Paul  City  Ry.  Co.,  72  Minn.  380  (75  N.  W. 
Rep.  594) ;  Selden  v.  Camp,  95  Va.  527  (28  S.  E.  Rep.  877). 

Sec.  435.  Assignment  of  lease.  A  clause  in  a  lease 
that  the  same  shall  not  be  assigned  without  the  consent 
of  the  lessor,  does  not  render  such  assignment  made  with- 
out such  consent  absolutely  void,  but  voidable  only  at  the 
option  of  the  lessor  or  his  agent.  Betts  v.  Dick,  i  Penn. 
(Del.)  268  (40  Atl.  Rep.  185).  A  lessee's  assignment  of 
his  option  to  purchase  the  ground  rents  for  the  term,  made 
in  violation  of  a  covenant  with  his  lessor  not  to  make  such 
assignment  without  the  latter's  consent,  does  not  give  the 
assignee  any  right  to  enforce  the  option.  Andrew  v.  Meyer- 
dirck,  87  Md.  511  (40  Atl.  Rep.  173).  Where  a  lessor 
waives  a  covenant  against  assignment  of  the  lease  with- 
out his  consent,  without  adding  any  restrictions  upon  sub- 
sequent assignments,  the  original  covenant  is  gone.  Reid 
V.  Weissner  &  Sons  Brewing  Co.,  88  Md.  234  (40  Atl.  Rep. 
877).  A  lessor  who  has  accepted  the  assignee  of  a  lease 
cannot  enforce  a  forfeiture  on  account  of  an  attempted  sub- 
letting of  the  premises  which  was  never  consummated. 
Grovenburgh  v.  McKeough,  117  Mich.  555  (76  N.  W.  Rep. 
yy^.  An  assignee  of  a  lease  is  not  recognized  as  a  tenant 
by  the  landlord  accepting  his  check  for  the  rent  where  the 
rent  receipt  is  made  to  the  original  lessee.  Emery  v.  Hill, 
67  N.  H.  330  (39  Atl.  Rep.  266).  A  lessee  cannot,  without 
his  lessor's  consent,  by  assigning  the  lease,  absolve  himself 
frcni  an  express  covenant  to  pay  rent  or  otherwise  change 
the  conditions  of  his  obligations.     Missouri,  K.  &  T.  Trust 
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Co.  V.  Richardson,  57  Neb.  617   (78  N.  W.   Rep.  273). 
i  Where  a  lessee  of  a  part  of  a  building  assigned  his  lease 
?  without  the  consent  of  the  lessor,  the  fact  that  the  latter 
r  leased  an  adjoining  portion  of  the  building  to  the  assignee 
;  and  moved  certain  partitions  in  order  to  accommodate  him, 
\  does  not  constitute  a  surrender  or  an  eviction  so  as  to  re- 
-!  lieve  the  original  lessee  of  his  liability  for  rent,  the  lessor 
;  having  recognized  in  no  other  way  the  assignment.    Ap- 
pleton  V.  O'Donnell,  173  Mass.  398  (53  N.  E.  Rep.  882). 
Under  N.  J.  Gen.  Stat.,  p.  880,  a  conveyance  of  leased  prem- 
ises without  reservation  passes  to  the  grantee  the  grantor's 
right  under  the  lease,  to  terminate  the  tenancy;  and  this 
right  may  be  exercised  by  the  grantor's  heirs.     Roberts  v. 
McPherson,  62  N.  J.  L.  165  (40  Atl.  Rep.  630). 

Sec.  436.  Assignment  of  lease — Liability  of  assignee. 
The  assignment  of  a  lease  and  its  acceptance  by  the  as- 
signee carries  with  it  an  obligation  to  pay  the  rent.  Where 
the  lease  prohibits  an  assignment  and  the  lessor  does  not 
consent  to  it,  the  assignee  will  be  required  to  pay  the  rent 
to  the  lessee  though  the  latter  has  not  paid  rent  to  the 
original  lessor.  Darmstaetter  v.  Hoffman,  120  Mich.  48 
(78  N.  W.  Rep.  1014).  An  assignee  of  a  lease  is  charged 
with  notice  of  its  covenants  and  takes  the  estate  of  his 
assignor  subject  to  them,  and  each  successive  assignee  of  a 
lease,  because  of  privity  of  estate,  is  liable  upon  covenants 
maturing  and  broken  while  the  title  is  held  by  him.  West 
Virginia  C.  &  P.  R.  Co.  v.  Mclntire,  44  W.  Va.  210  (28  S. 
E.  Rep.  696).  The  liability  of  an  assignee  of  a  term  to 
the  original  lessor,  for  rent,  rests  upon  the  privity  of  es- 
tate ;  and  in  the  absence  of  an  independent  agreement,  when 
he  severs  his  relation  as  lessee  he  puts  an  end  to  his  liability 
for  rent  or  any  future  breach  of  covenants  contained  in  the 
lease.  Construing  an  assignment  of  a  lease  in  the  words 
**I  hereby  assign  and  set  over  this  lease,  with  all  its  cov- 
enants, terms  and  conditions,"  it  is  held  that  the  quoted 
words  are  merely  descriptive  and  they  do  not  create  any 
additional  obligation  on  the  part  of  the  assignee  to  the 
lessor.  Reid  v.  Weissner  &  Sons  Brewing  Co.,  88  Md. 
234  (40  Atl.  Rep.  877). 

Sec.  437,  Destruction  of  leased  premises.  When  the 
subject  matter  of  an  alleged  lease  is  destroyed,  the  estate 
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of  both  the  lessor  and  lessee  ends,  and  the  relation  of  land- 
lord and  tenant  can  no  longer  survive.  Utah  Optical  Co.  v. 
Keith,  i8  Utah,  464  (56  Pac.  Rep.  155).  Citing,  Kerr  v. 
Exchange  Co.,  3  Edw.  Ch.  323 ;  Graves  v.  Berdan,  26  N. 
Y.  498;  Winton  v.  Cornish,  5  Ohio,  477;  Shawmut  Nat. 
Bank  v.  City  of  Boston,  118  Mass.  125;  3  Suth.  Dam.,  §  852; 
2  Tayl.  Landl.  &  Ten.,  §  520;  12  Am.  &  Eng.  Enc.  Law, 
1016,  and  cases  cited  in  note.  Where  there  is  a  total  de- 
struction of  the  subject  matter  of  a  lease  an  agreement  to 
pay  rent  is  extinguished,  but  the  partial  destruction  of  a 
portion  of  the  premises  embraced  in  a  lease  rendering  them 
untenantable,  but  capable  of  repair,  does  not  relieve  the 
tenant  from  his  liability  to  pay  rent  unless  the  lease  sa 
provides.  Humiston,  Keeling  &  Co.  v.  Wheeler,  175  IlL 
514  (51  N.  E.  Rep.  893).  A  provision  in  a  lease  of  a  fur- 
nished house  relieving  the  lessee  from  liability  for  its  de- 
struction in  case  of  inevitable  accident,  does  not  relieve 
him  from  the  payment  of  rent  upon  the  happening  of  that 
event ;  nor  does  such  a  provision  extend  to  furniture  leased 
with  the  house,  and  for  which  he  covenants  to  turn  back  to 
the  lessor  at  the  expiration  of  the  lease,  furniture  of  equal 
value.  Davis  v.  George,  67  N.  H.  393  (39  Atl.  Rep.  979). 
Construing  particular  lease  of  a  certain  measure  of  water 
power  in  which  the  lessor  covenanted  to  make  all  extra- 
ordinary repairs,  it  is  held  that  after  the  destruction  of  the 
water  power  a  technical  liability  to  pay  rent  may  exist 
against  the  lessee,  but  he  may  recoup  against  the  rent 
damages  occasioned  by  the  breach  of  the  covenant  to  re- 
pair, and  nothing  appearing  to  the  contrary  the  damages 
sustained  by  the  one  will  be  presumed  to  be  in  amount  the 
same  as  those  of  the  other.  Union  Water-Power  Co.  v. 
Pingree,  91  Me.  440  (40  Atl.  Rep.  333).  As  to  the  rights 
and  liabilities  of  lessor  and  lessee  in  Louisiana,  in  case  of 
the  partial  destruction  of  the  premises,  see  Vincent  v. 
Frelich,  50  La.  Ann.  378  (23  So.  Rep.  373;  69  Am.  St. 
Rep.  436). 

Sec.  438.  Destruction  of  leased  premises — Statutes 
construed.  Ky.  Stat.,  §  2297,  providing  that  "unless  the 
contrary  be  expressly  provided  for  in  the  writing,  no  agree- 
ment of  the  lessee  that  he  will  repair,  or  leave  the  premises 
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in  repair,  shall  have  the  effect  of  binding  him  to  erect 
similar  buildings,  if,  without  his  fault  or  neglect,  the  same 
may  be  destroyed  by  fire  or  other  casualty,"  applies  in  case 
of  a  partial  destruction  of  the  buildings.  Sun  Ins.  Office 
V.  Varble,        Ky.  (46  S.  W.  Rep.  486;  41  L.  R.  A. 

792;  20  Ky.  Law  Rep.  556).  Construing  N.  Y.  Laws  i860, 
<^h.  345,  providing  that  "the  lessees  or  occupants  of  any 
building  which  shall,  without  any  fault  or  neglect  on  their 
part,  be  destroyed,  *  *  ♦  shall  not  be  liable  or  bound 
to  pay  rent  to  the  lessors  or  owners  thereof,  after  such  de- 
struction or  injury,  unless  otherwise  expressly  provided 
by  written  agreement  or  covenant,  and  the  lessees  or  oc- 
cupants may  thereupon  quit  and  surrender  possession  of 
the  leasehold  premises,  and  of  the  land  so  leased  or  oc- 
cupied," the  court  of  appeals  of  New  York,  in  the  case  of 
Craig  V.  Butler,  156  N.  Y.  672  (50  N.  E.  Rep.  962),  say: 
^*The  purpose  of  this  statute  was  to  abrogate  the  severe 
rule  of  the  common  law  holding  the  tenant  to  the  payment 
of  rent  notwithstanding  the  building  rented  should  be  de- 
stroyed or  rendered  untenantable  during  the  running  of 
the  lease,  and  to  permit  him  in  such  event  to  quit  and 
surrender  possession  of  the  demised  premises.  The  object 
of  the  legislature  is  accomplished  when  the  tenant  pays  for 
such  portion  of  a  term  as  he  occupies  the  demised  premises, 
and  is  relieved  from  paying  for  such  part  thereof  as  he 
is  prevented  from  enjoying  without  fault  on  his  part.  So, 
if  the  tenant  occupies  the  demised  premises  for  the  greater 
part  of  the  term,  the  rent  of  which  is  payable  at  the  expira- 
tion thereof,  he  shall  not  have  the  premises  free  for  the 
time  actually  occupied,  even  if  they  shall  be  destroyed  with- 
out his  fault  prior  to  the  end  of  the  term;  nor,  on  the 
other  hand,  shall  the  landlord  compel  the  payment  of  the 
yearly  rent  in  advance  if  pay  day  shall  arrive  a  few  hours 
before  the  total  destruction  of  the  premises.  The  natural 
and  ordinary  use  of  the  words  employed  in  the  statute 
seems  to  incline  in  favor  of  a  construction  which,  in  either 
event,  would  compel  the  payment  of  such  value  as  the 
tenant  has  actually  received  out  of  the  premises,  and  no 
more.  The  statute  provides  that,  if  any  building  shall  be 
destroyed,  the  lessee  'shall  not  be  liable  or  bound  to  pay 
rent  to  the  lessors  or  owners  thereof  after  such  destruction 
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or  injury.*  This  does  not  mean  that  the  tenant  shall  not  be 
liable  to  pay  whatever  back  rent  he  owes  at  the  time  of 
the  destruction  of  the  property,  nor  to  pay  such  proportion 
of  unpaid  rent  as,  by  operation  of  the  statute  and  the  act 
of  the  tenant  in  surrendering  the  possession  of  the  prem- 
ises, became  due  at  the  time  of  the  surrender ;  but  after  such 
surrender  the  tenant  shall  not  be  liable  to  pay  rent  for  the 
unexpired  portion  of  the  term,  which,  but  for  this  remedial 
statute,  would  have  been  enforceable  under  the  terms  of 
the  lease.  It  matters  not  that,  by  the  terms  of  the  lease, 
the  rent  is  already  due  and  payable,  if  the  fact  is  that  it 
covers  a  portion  of  the  term  during  which  the  tenant  can- 
not occupy  the  premises  because  of  their  destruction ;  for, 
notwithstanding  the  provisions  of  the  lease  as  to  time  of 
payment,  the  statute  operates  to  relieve  the  tenant  unless 
it  is  'expressly  provided  for  by  written  agreement  or  cov- 
enant' that  the  tenant  shall  be  bound  to  pay  rent  whether 
the  premises  be  destroyed  or  not." 

Sec.  439.  Miscellaneous  notes;  A  change  in  the  terms 
of  a  lease  as  to  the  amount  of  rent  to  be  paid  may  be  shown 
by  recitals  of  the  new  agreement  contained  in  a  check 
given  by  the  lessee  for  rent  and  accepted  by  the  lessor  who 
had  knowledge  of  such  recital  and  acknowledged  the  same 
to  be  true.  Ossowski  v.  Weisner,  loi  Wis.  238  (yj  N.  W. 
Rep.  184).  Where  a  corporation  is  proceeded  against  for 
insolvency  under  Minn.  Gen  Stat.  1894,  §  5900,  and  the 
obligation  of  its  executory  contract  of  leasing  for  a  term 
of  years  is  repudiated  by  its  receiver,  and  the  leased  prem- 
ises are  abandoned,  th^re  is  a  final  breach  of  such  contract 
which  the  lessor  should  immediately  declare  to  be  total 
and  be  allowed  his  damages  in  the  insolvency  proceedings* 
Minneapolis  Baseball  Co.  v.  City  Bank,  74  Minn.  98  (76  N.. 
W.  Rep.  1024).  A  lessee,  by  failing  to  comply  with  the  law 
regulating  the  sale  of  intoxicating  liquors,  cannot  avoid  a. 
lease  of  the  premises  to  be  used  for  that  purpose.  Whalen 
V.  Leisy  Brewing  Co.,  106  la.  548  (76  N.  W.  Rep.  842).. 
Ohio  Rev.  Stat.,  §  4364,  construed  and  applied — ^liabilitjf 
of  the  lessor  of  premises  to  be  used  for  the  sale  of  intoxi- 
cating liquors  for  judgment  rendered  against  the  seller. 
Goodman  v.  Hailes,  59  O.  St.  342  (52  N.  E.  Rep.  829). 
W.  Va.  Code,  ch.  149,  §  10,  as  amended  by  Laws  1893,  ch» 
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8,  construed  and  applied — prosecution  for  letting  house  for 
purposes  of  ill  fame— defenses.  State  v.  Emblem,  44  W. 
Va.  521  (29  S.  E.  Rep.  1031). 


LICENSE. 


EPITOME  OF  CASES. 

Sec.  440.  Parol  license — ^Revocation.  A  parol  license 
to  divert  water  to  irrigate  land  for  a  particular  purpose  does 
not  estop  the  licensor  from  enjoining  a  diversion  of  water 
by  the  licensee  for  a  different  purpose.  North  Powder 
Milling  Co.  v.  Coughanour,  34  Or.  9  (54  Pac.  Rep.  223). 
For  construction  of  particular  license  to  flood  lan4,  see 
Simpson  v.  Wabash  R.  Co.,  145  Mo.  64  (46  S.  W.  Rep. 
739) .  A  special  permission  by  a  city  to  an  abutting  owner 
to  erect  an  awning  in  violation  of  its  ordinances  on  the 
subject  constitutes  a  mere  license  which  can  be  revoked 
at  any  time.  Hibbard  v.  City  of  Chicago,  173  111.  91  (50 
N.  E.  Rep.  256;  40  L.  R.  A.  621).  A  license  to  use  a  strip 
of  land  as  a  private  road  for  an  indefinite  time  upon  con- 
sideration that  the  licensee  would  fence  it,  is  revocable  at 
the  pleasure  of  the  owner.  Cook  v.  Ferbert,  145  Mo.  462 
(46  S.  W.  Rep.  947).  A  city  which  has  given  a  land  owner 
license  to  construct  a  drain  across  one  of  its  streets  in  order 
to  remove  accumulated  surface  water  from  his  lot  and  pre- 
vent its  becoming  a  nuisance,  may  subsequently  revoke 
the  license  and  destroy  the  drain  where  it  interferes  with 
the  making  of  necessary  public  improvements.  Ivey  v. 
City  of  Macon,  102  Ga.  141  (29  S.  E.  Rep.  151).  Under 
111.  Laws  1889,  p.  116,  §  4,  a  license  to  construct  a  drain 
over  the  lands  of  another  which  remains  unrevoked  for  one 
year,  becomes  irrevocable  and  vests  in  the  licensee  a  per- 
petual easement.  Wessels  v.  Colebank,  174  111.  618  (51  N. 
E.  Rep.  639). 

The  death  of  the  licensor  revokes  a  parol  license  for  an 
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easement.  Hallett  v.  Parker,  68  N.  H.  598  (39  Atl.  Rep. 
433).  The  license  to  enter  upon  land  and  cut  growing 
trees  conferred  by  parol  contract  for  their  sale  is  revoked  . 
by  the  death  of  the  licensor  before  the  license  is  executed. 
Spacy  V.  Evans,  152  Ind.  431  (52  N.  E.  Rep.  605).  A 
license  which  gives  one  simply  a  privilege  to  take  gravel 
and  water  from  the  land  of  another  is  not  assignable,  is 
revocable  at  the  pleasure  of  the  licensor  and  is  terminated 
by  the  death  of  either  party.  Lambe  v.  Manning,  171  111. 
612  (49  N.  E.  Rep.  509).  The  expenditure  of  labor  and 
money  by  a  licensee  in  reliance  upon  a  parol  license  may 
operate  to  prevent  its  revocation,  Van  Horn  v.  Clark,  56 
N.  J.  Eq.  476  (40  Atl.  Rep.  203) ;  Noble  v.  Sherman,  151  - 
I"d.  573  (52  N.  E.  Rep.  150) ;  Hansen  v.  Farmers'  Co.-Op. 
Creamery,  106  la.  167  (76  N.  W.  Rep.  652)  ;  but  in  Michigan 
it  is  held  that  a  gratuitous  license  to  build  a  logging  rail- 
road across  the  licensor's  lands  does  not  become  irrevocable 
by  the  licensee's  construction  of  the  road,  NowHn  Lumber 
Co.  v.  Wilson,  119  Mich.  406  (78  N.  W.  Rep.  338) ;  and  in 
Montana  it  is  held  that  a  parol  license  to  lay  water  mains 
through  the  land  of  another  may  be  revoked  at  any  time 
at  the  pleasure  of  the  licensor,  although  the  licensee  has 
expended  money  in  reliance  thereon.  Great  Falls  Water- 
works Co.  V.  Great  Northern  Ry.  Co.,  21  Mont.  487  (54  Pac. 
Rep.  963).  In  Illinois  the  expenditure  of  money  on  the 
faith  that  a  mere  license  will  not  be  revoked,  will  not  op- 
erate to  create  an  interest  in  the  land  in  favor  of  a  licensee. 
Lambe  v.  Manning,  171  111.  612  (49  N.  E.  Rep.  509). 


LIENS. 


EPITOME  OF  CASES. 


Sec.  441.  Judgment  lien — ^Estate  to  which  it  attaches. 
A  judgment  is  not  a  lien  on  property  which  cannot  be  sold 
to  satisfy  it,  Hagan  v.  Chapman"  i  Penn.  (Del.)  445  (41 
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Atl.  Rep.  974) ;  nor  on  an  equitable  estate  in  land,  Omaha 
Coal,  C.  &  L.  Co.  V.  Suess,  54  Neb.  379  (74  N.  W.  Rep. 
620) ;  Woolworth  v.  Parker,  57  Neb.  417  \^^  N.  W.  Rep. 
1090).    The  lien  of  a  judgment  under  a  statute  (Ballinger's 
Wash.  Code,  §  5132)  making  a  judgment  a  lien  upon  "the 
real  estate  of  any  judgment  debtor,"  does  not  attach  to  a 
mere  equity  of  the  judgment  debtor  though  accompanied 
by  possession.     Phoenix   Min.   &   Mill.   Co.   v.   Scott,  20 
Wash.  48  (54  Pac.  Rep.  yyy).    Citing,  Harrington  v.  Sharp, 
I  G.  Greene,  131  (48  Am.  Dec.  365).     Lands  held  in  the 
name  of  a  trustee  of  a  school  district,  purchased  with  its 
funds,  and  in  which  he  has  no  beneficiary  interest,  are  not 
subject  to  a  judgment  lien  against  him.  School  Dist.  No. 
10  V.  Peterson,  74  Minn.  122  (76  N.  W.  Rep.  1126;  73  Am. 
St.  Rep,  337) ;  and  the  same  is  true  of  lands  acquired  by  a 
judgment  debtor  charged  with  a  resulting  trust  in  favor 
of  a  third  party  who  paid  the  purchase  price,  Dimmick  v. 
Rosenfeld,  34  Or.  loi  (55  Pac.  Rep.  100).     One  who  holds 
a  judgment  junior  to  a  deed  of  trust  has  only  a  lien  on 
the  debtor's  equity  of  redemption  and  cannot  have  a  sale 
of  the  land  by  enforcement  of  the  deed  of  trust  until  there 
has  been  a  default.     Wytheville  Crystal  Ice  &  D.  Co.  v. 
Frick  Co.,  96  Va.  141   (30  S.  E.  Rep.  491).     Where  the 
statute  declares  void  a  conveyance  executed  in  fraud  of 
creditors,  a    subsequent    judgment  rendered    against    the 
fraudulent  grantor  is  a  lien  on  the  property.     First  Nat. 
Bank  V,  Maxwell,  123  Cal.  360  (55  Pac.  Rep.  980;  69  Am.  St. 
Rep.  64).    A  judgment  obtained  against  a  railroad  com- 
pany in  a  county  in  which  the  road  is  operated  is  a  lien 
on  its  real  estate.     Barnett  v.  East  Tennessee,  V.  &  G.  Ry. 
Co.,        Tenn.  (48  S.  W.  Rep.  817).     Where  the  lien 

of  a  judgment  has  been  extinguished  by  lapse  of  time  be- 
fore a  foreclosure  sale  of  the  property  by  a  third  party,  the 
holder  thereof  has  no  Hen  on  the  surplus,  although  the 
judgment  of  foreclosure  was  rendered  during  the  life  of  the 
judgment.  Nutt  v.  Gumming,  155  N.  Y.  309  (49  N.'E.  Rep. 
880).  Where  the  will  of  a  testator  vests  the  legal  title  to 
his  real  estate  in  his  executors,  and  directs  them  to  sell 
and  convey  it,  and  pay  the  proceeds  over  in  certain  pro- 
portions, to  certain  heirs,  the  interest  of  such  heirs  in  such 
proceeds  is  property.  But  the  heirs  have  no  interest  in  the 
real  estate  as  such,  and  it  cannot  be  seized  on  attachment 


§441,442  LIENS.  410 

by  their  creditors;  nor  is  a  judgment  against  them  a  lien 
thereon.  Arlington  State  Bank  v.  Paulsen,  57  Neb.  717 
(78  N.  W.  Rep.  303). 

Sec.  442.  Judgment  lien — ^When  it  attaches.  A  dor- 
mant judgment  is  not  a  lien  upon  the  land  of  the  judgment 
debtor,  but  it  becomes  a  lien  from  the  date  of  its  revivor. 
Horbach  v.  Smiley,  54  Neb.  217  (74  N.  W.  Rep.  623).  The 
mere  docketing  of  a  judgment  against  a  vendor  of  real 
estate  is  not  notice  to  his  vendee  in  possession  under  a 
contract  of  purchase,  and  the  duty  to  apply  deferred  in- 
stallments of  the  purchase  price  in  satisfaction  of  such 
judgment  is  not  imposed  on  such  vendee  until  he  has  actual 
notice  thereof.  Wehn  v.  Fall,  55  Neb.  547  (76  N.  W.  Rep. 
13;  70  Am.  St.  Rep.  397).  Applying  la.  Code,  §§  3769, 
3784,  3801,  it  is  held  that  a  judgment  does  not  become  a 
lien  on  real  estate  until  it  is  recorded  in  the  record  book 
of  the  court,  although  it  has  been  signed  by  the  judge  and 
endorsed  and  filed  by  the  clerk.  Callanan  v.  Votruba,  104 
la.  672  (74  N.  W.  Rep.  13;  65  Am.  St.  Rep.  538;  40  L.  R. 
^'  375)'  Substantially  the  same  is  held  in  Minnesota. 
Maurin  v.  Cairnes,  71  Minn.  308  (74  N.  W.  Rep.  139). 
Construing  and  applying  Ohio  Rev.  Stat.,  §  5375,  provid- 
ing that  the  lands  and  tenements  of  a  judgment  debtor 
''within  tht  county  v/here  the  judgment  is  entered  shall  be 
bound  for  the  satisfaction  thereof  from  the  first  day  of  the 
term  at  which  judgment  is  rendered,"  it  is  held  that  in  order 
for  a  judgment  to  be  a  lien  as  of  the  first  day  of  the  term 
at  which  it  is  rendered,  it  must  not  only  be  pronounced 
during  the  term,  but  an. entry  of  such  judgment  must  be 
made  on  the  journal  during  the  term.  An  entry  of  judfr- 
ment  on  the  journal,  made  in  the  case  by  the  clerk,  by 
procurement  of  the  counsel  for  the  plaintiff,  after  the  ad- 
journment of  the  term  and  in  vacation,  purporting  to  have 
been  made  at  a  date  during  the  term,  will  not,  as  against  the 
rights  of  a  bona  fide  purchaser  of  such  land  during  the 
term,  have  the  effect  of  creating  a  lien  on  the  lands  of  the 
judgment  debtor  as  of  the  first  day  of  the  term,  although 
a  judgment  was  in  fact  pronounced  durine'  the  term ;  and 
in  an  action  brought  by  sucfi  judgment  creditor  against  the 
purchaser  to  subject  the  lands  so  purchased  to  the  pay- 
ment of  the  judgment,  the  purchaser  may  contest,  by  plead- 
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ing  and  proof,  the  lien  sought  to  be  enforced  against  the 
land.  Coe  v.  Erb,  59  O.  St.  259  (52  N.  E.  Rep.  640;  69 
Am.  St.  Rep.  764).  See  opinion  for  exhaustive  review  of 
authorities  on  the  right  to  attack  such  an  entry  collaterally. 
A  judgment  against  mortgagors  in  a  decree  of  foreclosure 
becomes  a  lien  on  the  general  property  of  the  judgment 
debtors  before  exhaustion  of  the  mortgaged  premises  and 
development  of  a  deficiency.  W.  P.  Fuller  &  Co.  v.  Hull, 
19  Wash.  400  (53  Pac.  Rep.  666). 

Sec.  443.  Judgment  lien — ^Extent  of — ^Federal  judg- 
ments. In  Kentucky  it  is  held  that  a  judgment  recovered 
by  a  land  owner  against  a  railroad  company  taking  his 
property  for  the  construction  and  operation  of  a  railroad, 
operates  as  a  vendor's  lien  on  the  entire  road.  Ball  v. 
Maysville  &  B.  S.  R.  Co.,        Ky.  (43  S.  W.  Rep.  731 ; 

19  Ky.  Law  Rep.  1540).  Construing  and  applying  25  U. 
S.  Stat.  357,  providing  that  judgments  and  decrees  of  courts 
of  the  United  States  rendered  within  any  state  shall  be 
liens  on  property  throughout  that  state,  in  the  same  man- 
ner, and  to  the  same  extent,  and  under  the  same  conditions 
only,  as  if  rendered  by  a  court  of  general  jurisdiction  of 
such  state,  and  providing  for  the  docketing  and  registering 
Ox  such  judgments,  it  is  held  that  the  statute  has  no  ap- 
plication to  judgment  Hens  acquired  under  federal  judg- 
ments rendered  before  its  passage;  and  the  Hen  of  such 
prior  judgments  was  co-extensive  with  the  jurisdiction  of 
the  court  rendering  them.  Rock  Island  Nat.  Bank  v.  Thomp- 
son, 173  111.  593  (50  N.  E.  Rep.  1089;  64  Am.  St.  Rep.  137). 
See  opinion  for  exhaustive  collation  of  authorities. 

Sec.  444.  Judgment  liens — Priority  of  Uena.  A  party 
acquiring  a  judgment  lien  on  real  estate  cannot  in  any  man- 
ner interfere  with  the  rights  acquired  by  a  party  holding 
an  antecedent  bona  fide  unsatisfied  mortgage  or  trust  deed 
lien  on  the  same  property.  Wise  v.  Taylor,  44  W.  Va.  492 
(29  S.  E.  Rep.  1003).  A  judgment  against  one  of  the 
members  of  a  firm  is  subject  to  a  subsequent  mortgage 
given  by  the  members  of  the  firm  on  lanas  purchased  with 
firm  property  to  obtain  money  for  the  firm  business,  al- 
though such  land  was  taken  in  the  name  of  the  firm  mem- 
bers individually.     Rockefellar  v.  Bellinger,  22  Mont.  418 
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(56  Pac.  Rep.  822;  74  Am.  St.  Rep.  613).  Speaking  of  a 
judgment  lien  the  court  say:  "It  is  not  a  specific  lien,  or 
a  lien  in  rem.  It  affects  or  charges  only  the  actual  in- 
terest of  the  debtor  in  the  land, — the  subject  of  the  owner- 
ship,— and  does  not  create  a  preference  over,  but  is  sub- 
ject to,  all  prior  legal  or  equitable  titles  in  other  persons. 
Vaughn  v.  Schmalsle,  10  Mont.  186  (25  Pac.  Rep.  102; 
10  L.  R.  A.  411) ;  Page  v.  Thomas,  43  O.  St.  38  (i  N.  E. 
Rep.  79;  54  Am.  Rep.  788) ;  Harney  v.  Bank,  52  N.  J.  Eq. 
697  (29  Atl.  Rep.  221)."  One  obtaining  a  judgment  against 
a  railroad  company  in  an  action,  during  the  pendency  of 
which  a  receiver  was  appointed  for  the  company  in  pro- 
ceedings brought  by  creditors,  does  not  acquire  a  lien  which 
he  can  enforce  against  a  purchaser  at  the  receiver's  sale. 
Barnett  v.  East  Tennessee,  V.  &  G.  Ry.  Co.,  Tenn. 
(48  S.  W.  Rep.  817).  Where  a  judgment  recovered  by  the 
payee  upon  one  of  a  series  of  notes  g^ven  for  the  purchase 
money  of  land  which  is  held  by  the  maker  of  such  notes 
under  a  bond  for  title,  is  assigned,  the  assignment,  even 
though  stated  to  be  "without  recourse,"  does  not  devest 
the  judgment  of  the  lien  as  for  the  purchase  money  debt ; 
but  such  assignment  passes  to  the  assignee  this  special  lien 
as  one  of  its  incidents,  which  he  may  set  up  against  the 
assignor  upon  the  distribution  of  a  fund  arising  from  a 
sale  of  the  land  under  a  judgment  afterwards  obtained  by 
the  assignor  upon  those  notes  of  the  series  to  which  he 
had  retained  the  title.  Thompson  v.  First  State  Bank,  102 
Ga.  696  (29  S.  E.  Rep.  610).  See  opinion  for  discussion 
of  the  effect  of  the  words  "without  recourse."  The  equit- 
able right  to  have  alienated  parcels  of  real  estate  subject 
to  a  judgment  applied  to  the  satisfaction  thereof  in  the  in- 
verse order  of  their  alienation  passes  to  subsequent 
grantees,  but  one  subsequently  acquiring  title  to  all  the 
parcels  may  reverse  the  priorities  by  his  subsequent  con- 
veyances, as  between  himself  and  his  grantee.  Jenkins  v. 
Craig,  22  Ind.  App.  192  (52  N.  E.  Rep.  423 ;  53  N.  E.  Rep. 
427).  111.  Rev.  Stat.,  ch.  77,  §  i,  construed  and  applied — 
priority  of  lien  between  judgments  rendered  "in  vacation." 
Coe  V.  Hallam,  173  111.  461  (50  N.  E.  Rep.  1072).  Tenn. 
Laws  1877,  ch.  12,  §  3,  construed  and  applied — ^priority  of 
judgment  for  personal  injuries  obtained  against  a  railroad 
company.     Barnett  v.  East  Tennessee,  V.  &  G.  Ry.  Co., 
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Tenn.  (48  S.  W.  Rep.  817).    Under  Va.  Code,  § 

3567,  the  lien  of  a  judgment  has  priority  from  the  first  day 
of  the  term  at  which  it  was  rendered.  New  South  Bldg. 
&  L.  Ass'n  V.  Reed,  96  Va.  345  (31  S.  E.  Rep,  514;  70  Am. 
St.  Rep.  858).  N.  C.  Code,  §  1255,  construed  and  applied 
— apriority  of  lien  of  judgment  against  corporation  for  torts 
committed  by  it  or  materials  furnished  to  it.  Wilmington 
&  W.  R.  Co.  V.  Burnett,  123  N.  C.  210  (31  S.  E.  Rep.  602)  ; 
Belvin  v.  Raleigh  Paper  Co.,  123  N.  C.  138  (31  S.  E.  Rep. 

65s). 

Sec.  445.    Judgment  liens — Miscellaneous  notes.    The 

lien  of  a  judgment  is  not  affected  by  the  death  of  the  judg- 
ment debtor  or  the  filing  and  allowance  of  the  judgment 
as  a  claim  against  his  estate.  Morton  v.  Adams,  124  Cal. 
229  (56  Pac.  Rep.  1038;  71  Pac.  Rep.  53).  One  who  pur- 
chases land  charged  with  the  lien  of  a  judgment  which  is 
specially  excepted  from  the  covenant  of  warranty,  cannot 
insist  that  such  land  shall  be  exempt  from  execution  sale 
until  his  grantor's  chattels  first  shall  have  been  exhausted. 
Wollam  V.  Brandt,  56  Neb.  527  (76  N.  W.  Rep.  1081).  A 
judgment  lien  is  not  extinguished  by  a  void  sale  thereunder, 
no  disadvantage  having  been  occasioned  to  the  debtor  and 
no  advantage  acquired  to  the  creditor.  Touhey  v.  Touhey, 
151  Ind.  460  (51  N.  E.  Rep.  919;  68  Am.  St.  Rep.  ^33). 
Where  a  judgment  is  not  a  lien  on  lands  of  the  debtor  con- 
veyed in  fraud  of  his  creditors,  the  levy  of  an  execution 
thereunder  on  such  lands  does  not  create  a  lien  where  such 
execution  was  returned  unsatisfied  and  no  sale  was  made 
thereunder.  Union  Nat.  Bank  v.  Lane,  177  111.  171  (52  N. 
E.  Rep.  361;  69  Am.  St.  Rep.  216).  In  Michigan  it  is 
held  that  the  filing  of  a  creditor's  bill,  in  aid  of  execution 
to  reach  land  conveyed  by  a  judgment  debtor  in  fraud  of 
his  creditors,  does  not  create  a  lien  on  the  property;  and 
upon  his  death  the  action  abates.  Beith  v.  Porter,  119 
Alich.  365  (78  N.  W.  Rep.  336).  See  opinion  for  collation 
of  numerous  authorities  to  the  contrary.  Where  figures 
entered  on  a  judgment  docket  in  columns  for  "amount  of 
judgment"  and  "costs"  are  so  punctuated  as  to  indicate 
dollars  and  cents,  the  absence  of  word  or  dollar  mark  so  to 
designate  them  creates  no  inference  that  the  judgment  was 
not  a  money  judgment.    Therme  v.  Bethenoid,  106  la.  697 
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{yy  N.  W.  Rep.  497).  la.  Code,  §  273,  construed  and  ap- 
plied— filing  transcript  of  judgment  of  superior  court  in  dis- 
trict court.  Oyster  v.  Bank,  107  la.  39  {yy  N.  W.  Rep. 
523).  15  S.  C.  Stat,  at  Large,  p.  498,  construed  and  ap- 
plied— duration  of  judgment  lien^-effect  of  revival.  Ver- 
ner  v.  Bookman,  53  S.  C.  398  (31  S.  E.  Rep.  283;  69  Am. 
St.  Rep.  870).  For  an  exhaustive  discussion  of  the  stat- 
utory provisions  of  Oklahoma  as  to  when  and  how  judg- 
ments of  a  probate  court  may  become  liens  on  real  estate, 
see  Spencer  v.  Rippe,  7  Okla.  608  (56  Pac.  Rep.  1070). 

Sec.  446.  Preferred  claims  against  decedents'  estates 
— Priority  of  Uen  fon  The  lien  of  an  administrator's  at- 
torney for  his  fee  is  inferior  to  a  mortgage  Hen  on  the  land 
of  a  decedent.    Day's  Adm'x  v.  Davis,        Ky.  (47  S. 

W.  Rep.  769;  20  Ky.  Law  Rep.  869).  Hill's  Ann.  Or. 
Laws,  §  1 188,  providing  that  an  executor  or  administrator 
may  retain  in  his  hands,  in  preference  to  any  claim  or 
charge  against  the  estate,  the  amount  of  his  compensation 
and  the  necessary  expenses  of  administration,  does  not  give 
him  a  lien  for  such  expenses  prior  to  a  mortgage  on  the 
decedent's  land,  although  the  other  property  is  insufficient 
to  pay  them.  Shepard  v.  Saltzman,  34  Or.  40  (54  Pac.  Rep. 
882).  The  same  is  held  in  Kentucky  with  reference  to  a 
statute  (Stat.,  §  3868)  making  the  funeral  exp'enses  of  a 
decedent  a  first  claim  against  his  estate.  Milward  v. 
Shields,        Ky.  (43  S.  W.  R.ep.  184;  39  L.  R.  A.  506; 

19  Ky.  Law  Rep.  1076). 

Sec.  447.  Equitable  liens.  A  lessee  cannot  claim  an 
equitable  lien  for  improvements  which  the  lease  gives  him 
the  option  to  remove.  Phillips  v.  Reynolds,  20  Wash.  "374 
(55  Pac.  Rep.  316;  72  Am.  St.  Rep.  107).  Where  one  of 
two  assignees  of  a  mining  lease,  each  having  an  undivided 
interest,  who  are  bound  to  work  the  mine  continually,  does 
all  the  work  on  the  premises  he  is  entitled  to  a  lien  on 
the  interest  of  the  other  for  his  share  of  the  work  and  ex- 
penditures necessary  to  preserve  the  lease.  Beck  v.  O'Con- 
nor, 21  Mont.  109  (53  Pac.  Rep.  94).  Where  children 
owning  land  as  tenants  in  common  cgnsent  to  its  occupancy 
by  their  mother  during  her  life  under  such  circumstances 
as  make  it  her  duty  to  pay  taxes  and  water  rents,  one  of 
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their  number  who  advances  money  to  her  to  pay  these 
charges  is  entitled  to  a  lien  upon  the  property.  Thiele  v. 
Thiele,  57  N.  J.  Eq.  98  (40  Atl.  Rep.  446).  A  stipulation 
in  a  mortgage  that  25  per  cent,  of  the  proceeds  arising 
from  the  sale  of  other  property  of  the  mortgagor  which 
afterwards  might  be  sold  and  which  was  not  embraced  in 
the  mortgage  should  go  to  establish  a  sinking  fund  to  pay 
the  principle  debt,  does  not  create  an  equitable  lien  on  the 
property  or  the  proceeds  from  such  sales.  Hossack  v. 
Graham,  20  Wash.  184  (55  Pac.  Rep.  36). 

Sec.  448.  Legacies  as  a  charge  on  land.  Where  the 
language  of  a  will  shows  that  land  was  devised  to  a  devisee 
''in  consideration"  of  his  paying  a  specified  legacy  to  an- 
other, such  legacy  will  be  held  to  be  a  charge  upon  the 
land.  Buchanan  v.  Lloyd,  88  Md.  642  (41  Atl.  Rep.  1075)  ; 
In  re  Wise's  Estate,  188  Pa.  St.  258  (41  Atl.  Rep.  526). 
Where  a  devise  of  land  requires  the  devisee  to  pay  a 
specified  sum  to  a  certain  person  when  she  becomes  of  age 
or  at  her  marriage,  the  land  is  impressed  with  a  trust  for 
the  payment  of  such  sum  which  follows  it  into  the  hands 
of  any  purchaser.     Curd  v.  Field,        Ky.  (45  S.  W. 

Rep.  92;  19  Ky.  Law  Rep.  2016).  If  there  is  a  surplus  of 
personal  property  and  a  will  does  not  specifically  charge 
real  estate  with  the  payment  of  annuities,  it  is  not  subject 
to  such  charge  where  the  personal  estate  has  been  mis- 
applied and  wasted  by  the  executrix.    Allen  v.  Mattison, 

R.  L  (39  Atl.  Rep.  241).    The  liens  of  pecuniary 

legacies  which  are  determinate  in  value,  are  discharged  by 
a  sheriff's  sale  of  the  land  under  a  judgment  obtained 
against  the  devisee,  unless  they  were  plainly  intended  by 
the  testator  to  be  continuing  liens.  In  re  Washburn's  Es- 
tate, 187  Pa.  St.  162  (40  Atl.  Rep.  979).  Particular  will 
construed  to  make  legacies  a  charge  on  property  devised 
but  not  a  personal  charge  on  the  devisee.  Eddy  v.  Kelly, 
72  Minn.  32  (74  N.  W.  Rep.  1020). 

Sec.  449.  Lis  pendens — General  principles — Statutes 
construed  and  applied.  A  lis  pendens  cannot  affect  inter- 
ests acquired  before  the  filing  of  the  suit.  Marshall  v. 
Charland,  106  Ga.  42  (31  S.  E.  Rep.  791).  In  order  to  con- 
stitute a  lis  pendens  so  as  to  affect  persons  acquiring  an 
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adverse  interest  in  specific  property  the  suit  must  be  pros- 
ecuted for  the  purpose  of  asserting  some  right  in  or  re- 
lating to  the  identical  property,  Harrison  v.  Shaffer,  60 
Kan.  176  (55  Pac.  Rep.  881)  ;  and  the  protection  afforded  to 
the  plaintiff  under  the  doctrine  that  lis  pendens  is  notice 
to  all  the  world  may  be  lost  by  failure  on  his  part  to  pros- 
ecute with  due  diligence.    Tinsley  v.  Rice,   105   Ga.  285 
(31  S.  E.  Rep.  174).    Constructive  notice  to  a  purchaser 
of  the  rights  of  third  parties  mentioned  in  complainant's 
bill  is  not  given  by  a  lis  pendens  notice  which  merely 
discloses  an  interest  in   complainant,  although  it  refers 
to  the  bill.    Geishaker  v.  Pancoast,  57  N.  J.  Eq.  60  (40 
Atl.  Rep.  200).    A  supplemental  bill  filed  by  a  complainant 
after  his  conveyance  of  the  land  in  controversy,  is  not  lis 
pendens  as  against  the  title  of  the  grantee.     Gage  v.  Par-' 
ker,  178  111.  455  (53  N.  E.  Rep.  317).    The  filing  of  a  cross 
bill  by  a  wife  in  an  action  against  her  for  divorce  in  which 
she  asks  for  alimony  and  that  such  portion  of  the  common 
property  as  should  be  proper  should  be  assigned  and  set 
apart  to  her,  without  any  allegation  charging  the  husband's 
property  with  the  payment  of  the  alimony  or  any  order 
of  court  in  reference  thereto,  does  not  constitute  a  lis  pen- 
dens so  as  to  make  any  subsequent  allowance  of  alimony 
made  to  her  a  prior  lien  over  the  rights  of  one  acquiring 
the  property  of  the  husband  from  him  in  good  faith  pending 
the  action.    Sun  Ins.  Co.  v.  White,  123  Cal.  196  (55  Pac. 
Rep.  902).     Rhode  Island  Gen.  Laws,  Ch.  246,  §  6,  pro- 
viding that  the  filing  of  a  lis  pendens  notice,  is  limited  to 
proceedings,  orders,  decrees  and  judgments  concerning  title 
to  real  estate,  and  does  not  authorize  the  filing  of  such  a 
notice  in  an  action  for  an  accounting,  although  the  bill 
alleges  that  any  decree  which  might  be  obtained  in  the  case 
would  be  levied  on  certain  specified  lots  of  land  belong-ing 
to  certain  of  the  defendants  who  were  named  in  the  notice. 
Campbell  v.  Metcalf,  20  R.  I.  352  (39  Atl.  Rep.  190).     A 
statute  (Utah  Comp.  Laws,  3206)  providing  for  the  filing 
of  a  lis  pendens  in  certain  actions  affecting  real  estate,  does 
not  in  any  way  change  the  rule  of  law  relating  to  the  actual 
notice  of  the  pendency  of  the  action,  nor  the  effect  of  such 
actual  notice  upon  parties  dealing  with  or  obtaining  pos- 
session or  title  to  the    land  in    litigation.     Whittaker   v. 
Greenwood,  17  Utah,  33  (53  Pac.  Rep.  736).    Wash.  Laws 
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1893,  p.  413,  making  the  filing  of  a  lis  pendens  from  the 
date  of  its  filing  constructive  notice  of  the  pendency  of 
the  action  in  which  it  is  filed  to  all  purchasers  or  incum- 
brancers of  the  property  affected  thereby  under  instruments 
subsequently  executed  or  recorded,  does  not  give  a  mort- 
gage, in  an  action  to  foreclose  which  a  lis  pendens  is  filed, 
priority  over  a  grantee  claiming  under  a  deed  executed  and 
delivered  before  the  execution  of  the  mortgage,  but  re- 
corded after  the  filing  of  the  lis  pendens,  where  the  mort- 
gagee had  actual  notice  of  such  deed  when  the  lis  pendens 
was  filed.  Eldridge  v.  Stenger,  19  Wash.  697  (54  Pac. 
Rep.  541).    Citing,  Lamont  v.  Cheshire,  65  N.  Y.  31. 

Sec.  450.  Pendente  lite  purchasers.  A  purchaser  of 
real  estate,  during  the  pendency  of  a  suit  for  its  partition, 
from  a  party  to  such  suit  is  bound  by  a  decree  subse- 
quently rendered  therein.  Clark  v,  Charles,  55  Neb.  202 
(75  N.  W.  Rep.  563).  A  purchaser  of  land  takes  subject  to 
the  result  of  a  pending  action  against  his  grantor,  based 
upon  a  promissory  note  secured  by  a  deed  to  the  land,  in 
which  the  plaintiff  seeks  not  only  to  obtain  a  general  judg- 
ment but  also  to  enforce  his  special  lien  upon  the  land 
arising  by  virtue  of  his  security  deed.  Swift  v.  Dedrick, 
106  Ga.  35  (31  S.  E.  Rep.  788)  ;  George  v.  McAllister,  106 
Ga.  40  (31  S.  E.  Rep.  790).  One  who  takes  a  mortgage 
on  property  pending  attachment  proceedings  affecting  it, 
can  have  no  greater  rights  in  assailing  such  proceedings 
than  his  mortgagor.  Runner  v.  Scott,  150  Ind.  441  (50  N. 
E.  Rep.  479) .  One  acquiring  a  mortgage  on  property  con- 
veyed to  defraud  creditors,  from  a  party  to  the  fraud,  pend- 
ing an  action  by  a  simple  contract  creditor  to  set  aside  such 
fraudulent  conveyance,  takes  subject  to  the  judgment  ren- 
dered in  such  action.  Wild  v.  Noblesville  B.  L.  F.,  &  S. 
Ass'n,  153  Ind.  5  (53  N.  E.  Rep.  944).  Where  an  owner 
of  land  incumbered  by  a  mortgage  who  executed  a  deed 
thereon  to  a  purchaser  with  the  name  of  the  grantee  omitted 
therefrom,  is  subsequently  made  a  party  to  an  action  to 
foreclose  the  mortgage,  one  who  after  the  commencement 
of  such  action  acquires  title  by  the  filling  of  such  blank 
takes  subject  to  the  decree  of  foreclosure.  Heller  v.  King, 
54  Neb.  22  (74  N.  W.  Rep.  423).  Ga.  Code,  §§  2435-2437, 
construed  and  applied — filing  of  schedule  in  divorce  pro- 
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ceedings — title  of  purchaser  pendente  lite,  Russell  v.  Rice, 
103  Ga.  310  (30  S.  E.  Rep.  37),  Where  a  petition  to  sell 
a  decedent's  estate,  to  which  was  attached  as  an  exhibit  a 
copy  of  the  testator's  will  containing  a  description  of  the 
land  devised,  alleged  that  the  indebtedness  of  the  estate 
greatly  exceeded  the  personalty  and  that  it  probably  would 
be  necessary  to  sell  the  real  estate,  such  a  petition  is  a  suf- 
ficient lis  pendens  to  constitute  a  third  person  subsequently 
acquiring  an  interest  in  the  land  from  the  devisee  a  pendente 
lite  purchaser.     Boyd  v.  Emmons,        Ky.  (45  S.  W. 

Rep.  364;  20  Ky.  Law  Rep.  107).  A  purchaser  of  land 
from  an  heir  of  a  decedent  by  an  executory  contract  before 
suit  is  brought  by  the  administrator  of  the  decedent  to  sub- 
ject the  land  to  the  payment  of  his  debts,  is  not  a  pendente 
lite  purchaser,  though  he  does  not  pay  for  or  receive  a 
deed  to  the  land  until  after  such  suit  is  brought.  Parks 
V.  Smoot's  Adm'rs,         Ky.  (48  S.   W.  Rep.   146;  20 

Ky.  Law  Rep.  1043),  Applying  la.  Code  1873,  §  2628,  it 
is  held  that  a  purchaser  of  property  is  charged  with  notice 
of  the  re-instatement  of  a.  case  made  before  the  date  of 
his  purchase  and  duly  appearing  on  the  court  records,  in 
which  there  had  been  a  prior  entry  made  on  the  appear- 
ance docket,  "settled  as  per  stipulation  (not  filed),"  which 
entry  was  in  fact  void.  Furry  v.  Ferguson,  105  la.  231 
(74  N.  W.  Rep.  903),  Applying  this  statute  it  is  held 
that  one  purchasing  property  pending  an  action  to  subject 
it  to  the  payment  of  a  fine  and  costs  incurred  by  the  illegal 
sale  of  intoxicating  liquors  therein,  takes  it  subject  to  the 
result  of  such  action.  State  v,  Mateer,  105  la.  66  (74  N, 
W.  Rep.  912).  Construing  and  applying  Kan,  Civ.  Code, 
§  81,  providing  that  "when  the  petition  has  been  filed  the 
action  is  pending  so  as  to  charge  third  persons  with  notice 
of  its  pendency,  and  while  pending  no  interest  can  be  ac- 
quired by  third  persons  in  the  subject  matter  thereof  as 
atrainst  the  plaintiff's  title,"  it  is  held  that  one  purchasing 
during  the  pendency  of  the  action  is  bound  by  the  judgment 
rendered  therein  so  far  as  the  rights  of  the  plaintiff  are  con- 
cerned, but  the  lis  pendens  does  not  extend  to  other  claims 
not  mentioned  in  the  pleadings  or  judgment  nor  operate  to 
the  benefit  of  persons  who  are  not  parties  to  the  action. 
St  John  v.  Strauss.  60  Kan.  136  (55  Pac.  Rep.  845),  In 
North  Dakota  a  purchaser  pendente  lite  from  one  who  is 


419  EPITOME  OF  CASES.  §  450,  451 

not  named  as  a  party  defendant  in  a  notice  of  lis  pendens 
is  not  aflfected  by  the  final  judgment  in  the  case,  and  this 
rule  is  not  changed  by  Rev.  Codes,  §§  1954,  195S;  but  if 
the  person  from  whom  he  buys  is  in  fact  a  party  to  the 
suit,  and  the  purchaser  knows  of  such  action  against  him 
at  the  time  of  the  purchase,  he  takes  the  property  which 
is  involved  in  the  action  subject  to  the  final  judgment 
therein.  But  the  presumption  is  that  he  did  not  have  such 
notice  when  he  bought.  Buxton  v.  Sargent,  7  N.  Dak. 
503  (75  N.  W.  Rep.  811).  A  grantee  of  real  estate  subject 
to  a  prior  mortgage,  who  was  never  in  possession  of  the 
land,  and  who,  having  knowledge  that  foreclosure  proceed- 
ings upon  the  mortgage  had  been  commenced  against  his 
grantors  upon  the  assumption  of  their  continued  ownership 
of  the  land,  fails  to  record  his  deed  or  otherwise  give  notice 
of  his  title  until  after  judgment  and  order  of  sale  in  the 
foreclosure  case,  and  who  although  filing  his  deed  for 
record  intermediate  the  issuance  of  the  order  of  sale  and  the 
sale,  in  no  wise  conveys  notice  in  fact  thereof  to  any  of  the 
parties  to  the  case  until  after  the  sale  and  the  purchase  of 
the  land  by  one  of  them,  against  whom  the  money  judg- 
ment was  rendered,  and  who  had  assumed  and  agreed  to 
pay  the  mortgage  debt,  will  be  classed  as  a  purchaser  pen- 
dente lite,  and  cannot  defend  an  action  to  quiet  title  to  the 
land,  brought  against  him  by  the  purchaser  at  the  fore- 
closure sale,  upon  the  ground  that  he  had  not  been  made 
a  party  to  the  case,  and  his  right  of  redemption  had  not 
been  foreclosed  and  barred.  Smith  v.  Worster,  59  Kan. 
640  (S4  Pac.  Rep.  676;  68  Am.  St.  Rep.  385). 

Sec.  451.  Miscellaneous  notes.  One  who  has  created 
a  lien  on  land  cannot  affect  its  enforcement  by  subsequently  cre- 
ating a  contingent  remainder,  the  owners  of  which  cannot  fully 
be  determined  until  the  death  of  the  life  tenant  and  a  judgment 
by  the  lien  holder  against  such  life  tenant  and  the  remaindermen 
in  existence  is  sufficient  to  bar  all  the  contingent  remainder- 
men.    R.  A.  Robinson's  Sons  v.  Columbia  Finance  &  T.  Co., 

Ky.  (44  S.  W.  Rep.  631 ;  19  Ky.  Law  Rep.  1771). 

An  allotment  of  land  in  a  suit  for  partition  is  not  a  judgment 
for  "the  recovery  of  real  estate"  so  as  to  entitle  an  attorney  to 
a  lien  upon  the  same  for  his  fee,  under  Sand.  &  H.  Ark.  Dig., 
^  4225.     Gibson  v.   Buckner,  65  Ark.  84   (44  S.  W.  Rep. 
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1034.    Ga.  Code,  §  2814  construed  and  applied — ^attomey's 
lien.    Haygood  v.  Dannenberg,  102  Ga.  24  (29  S.  E.  Rep. 

^93). 


MARRIED  WOMEN. 


EPITOME  OF  CASES. 

Sec.  452.  Contracts  and  conveyances  by — ^Law  of  place 
determines  validity.  At  common  law  a  married  woman, 
without  the  concurrence  of  her  husband  could  execute  a 
power,  whether  given  to  her  while  sole  or  married,  and  in  such 
cases  she  could  execute  the  power  in  favor  of  her  husband. 
Stearns  v.  Fraleigh,  39  Fla.  603  (23  So.  Rep.  18;  39  L.  R.  A. 
705.  A  married  woman  is  liable  for  her  personal  contracts, 
where  her  husband  is  an  alien  and  has  never  been  in  the 
United  States.  Levi  v.  Mars/ha,  122  N.  C.  565  (29  S.  E.  Rep. 
832).  At  common  law  a  married  woman  was  not  liable  on 
the  covenant  in  her  deed  for  the  failure  of  title,  but  this  rule 
has  been  changed  in  Indiana  (Rev.  Stat.  1894,  §  6963)  as  to- 
her  covenants  in  a  conveyance  of  her  separate  real  estate. 
Dickey  v.  Kalfsbeck,  20  Ind.  App.  290  (50  N.  E.  Rep  590). 
Where  a  married  woman  pleads  her  coverture  as  a  defense  to- 
an  action  against  her  on  her  contract,  the  burden  is  on  the 
plaintiff  to  show  that  the  contract  is  such  a  one  as  she  had 
power  to  make.  Grand  Island  Banking  Co.  v.  Wright,  53 
Neb.  574  (74  N.  W.  Rep.  82). 

The  validity  of  a  married  woman's  mortgage  of  her  sep« 
arate  real  estate  to  secure  a  debt  of  her  husband  is  determined 
by  the  law  of  the  state  where  the  real  estate  is  situated. 
Thompson  v.  Kyle,  39  Fla.  582  (23  So.  Rep.  12;  63  Am.  St. 
Rep.  193).  The  court  say:  "While  a  contrary  opinion  was 
entertained  in  Ohio  in  Evans  v.  Beaver,  50  O.,  St.  190  (33  N. 
E.  Rep.  643 ;  40  Am.  St.  Rep.  666) ,  it  has  been  held  in  several 
well-considered  cases  that,  although  by  the  laws  of  the  state 
of  a  married  woman's  domicile  she  has  no  capacity  to  execute 
a  mortgage  upon  her  separate  estate  as  security  for  the  debt 
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of  her  husband,  yet  if  she,  in  that  states  executes  a  mortgage 
of  that  character,  upon  real  estate  situated  in  another  state, 
whose  laws  permit  a  married  woman  to  mortgage  her  prop- 
erty to  secure  such  a  debt,  the  mortgage  will,  in  the  latter  state, 
be  held  valid  and  enforceable  in  its  courts  by  appropriate  pro- 
cedings.  Post  v.  Bank,  38  111.  App.  259,  affirmed  138  111. 
559  (28  N.  E.  Rep.  978)  ;  Cochran  v.  Benton,  126  Ind.  58 
(25  N.  E.  Rep.  870) ;  Johnston  v.  Gawtry,  11  Mo.  App.  322. 
See,  also,  Frierson  v.  Williams,  57  Miss.  451 ;  Goddard  v. 
Sawyer,  9  Allen,  78;  Swank  v.  Hufnagle,  iii  Ind.  453  (12  N. 
E.  Rep.  303), — where  the  same  principles  were  applied  to  a 
different  state  of  facts." 

Sec  453*    Estoppels  applied  to  married  women*    The 

void  deed  of  a  married  woman  cannot  operate  as  an  estoppel 
against  her.  Brown  v.  Peckman,  53  S.  C.  i  (30  S.  E.  Rep. 
586).  A  married  woman  who  accepts  from  a  subsequent  gran- 
tee of  land  conveyed  by  her,  satisfaction  of  a  decree  obtained 
by  her  to  enforce  a  vendor's  lien  for  the  purchase  money,  is 
estopped  to  assert  title  to  the  land  conveyed  on  account  of 
her  privy  examination  to  the  deed  not  having  been  taken  ac- 
cording to  the  statute.  Rawley  v.  Burris,  Tenn.  (47 
S.  W.  Rep.  176).  A  wife  who  permits  her  husband  to  exer- 
cise complete  dominion  over  her  separate  property  by  improv- 
ing and  renting  it  and  paying  the  taxes  thereon  is  estopped  to 
question  his  authority  to  make  a  party  wall  agreement  affect- 
ing the  land,  where  it  has  been  so  far  executed  that  its  repudi- 
ation would  be  a  fraud  on  the  other  party  to  the  contract. 
Horr  V.  Hollis,  20  Wash.  424  (55  Pac.  Rep.  565).  A  mar- 
ried woman  who  induces  a  mortgagee  of  her  husband  by 
joining  with  him  in  the  execution  of  his  mortgage,  to  believe 
that  he  is  the  owner  of  the  land  mortgaged,  which  he  pre- 
viously conveyed  to  her  by  an  unrecorded  deed,  is  estopped 
to  assail  the  validity  of  such  mortgage  on  the  ground  that  it 
violates  a  statute  (Ind.  Rev.  Stat.  1894,  §  6964)  prohibiting 
her  making  a  contract  of  suretyship.  Calvin  v.  Britton,  151 
Ind.  I  (49  N.  E.  Rep.  1064). 

Sec.  454*  Equities  of  married  women  as  against  hus- 
bands*  creditors.  Where  land  is  paid  for  with  a  wife's 
money,  but  deeded  to  the  husband,  he  will  hold  the  title  in 
trust  for  her ;  and  she  is  not  estopped  from  claiming  the  land 
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as  against  her  husband's  creditors,  unless  her  conduct  in  the 
premises  induced  them  to  believe  that  the  husband  was  the 
actual  owner  of  the  land,  and  extended  credit  to  him  through 
the  strength  thereof.  Cleghom  v.  Obemalte,  53  Neb.  687 
(74  N.  W.  Rep.  62).  A  wife  of  ordinary  intelligence,  who,, 
by  her  negligence,  fails  for  seven  years  to  discover  that  her 
husband  has  taken  title  in  his  own  name  of  land  purchased 
with  her  money  in  violation  of  her  instructions,  cannot  assert 
A  resulting  trust  as  against  his  creditors  who  have  extended 
credit  to  him  on  the  faith  of  his  ownership  and  without  any 
notice  of  her  rights.  Smith  v.  Willard,  174  111.  538  (51  N.  E. 
Rep.  835 ;  66  Am.  St.  Rep.  313).  Where  a  wife  who  was  the 
equitable  owner  of  an  undivided  interest  in  land,  the  record 
title  of  which  was  in  her  husband,  joined  with  him  in  the  ex- 
ecution of  a  mortgage  on  it,  she  cannot  assert,  as  against  the 
mortgagee,  the  rights  of  a  surety  to  the  extent  of  her  interest 
in  the  land,  unless  he  had  notice  of  such  interest  when  he 
extended  the  time  for  payment  of  the  debt.  Von  Hemert  v. 
Taylor,  73  Minn.  339  (76  N.  W.  Rep.  42).  Particular  facts 
held  sufficient  to  charge  a  husEand's  creditors  with  notice  of 
his  wife's  equities  in  land  held  by  him.  Osgood  v.  Osgood,. 
35  Or.  I  (56  Pac.  Rep.  1017). 


SEPARATE  REAL  ESTATE. 

[In  Vol.  II,  §§  381-428;  Vol.  Ill,  §§  470-493;  Vol.  IV,  §§  466-492; 
Vol.  V,  §§  479-508;  Vol.  VI,  §§  502-526,  will  be  found  a  compilation  of 
the  statutes  and  decisions  of  the  several  states  apd  territories  on  the 
subject  of  Separate  Real  Estate  of  Married  Women.  Below  we  give 
such  amendments,  changes  and  additional  constructions  as  have  been 
made.] 

Sec.  455.    Alabama. 

(See  Vol.  II,  §  381 ;  Vol.  Ill,  §  470;  Vol.  IV,  §  466;  Vol.  V,  §  479; 
Vol.  VI,  §  502.)  A  contract  of  sale  to  a  married  woman  is  not  void 
but  voidable  at  her  election,  whether  considered  under  the  common 
law  or  the  statute.  Clewis  v.  Malone,  119  Ala.  312  (24  So.  Rep.  767)- 
She  may  by  her  acquiescence  ratify  a  purchase  of  land  made  by  her 
husband  in  his  own  name  with  her  money!  Thompson  v.  String- 
fellow,  119  Ala.  317  (24  So.  Rep.  849).  Construing  and  applying  Code, 
1886,  §  2346,  providing  that  "the  wife  has  full  legal  capacity  to  contract 
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in  writing  as  if  she  were  sole  with  the  assent  or  concurrence  of  the 
husband  expressed  in  writing/'  it  is  held  that  her  parol  contract  for  the 
sale  of  land  is  not  enforceable  against  her,  though  she  received  the 
money  and  put  the  purchaser  in  possession;  and  in  the  absence  of 
fraud  or  deceit  in  affecting  the  sale  or  that  some  act  or  statement  of  hers 
since  the  death  of  her  husband,  has  induced  payment  or  disadvantageous 
action  on  the  part  of  the  purchaser,  she  is  not  estopped  to  set  up  her  title. 
Jackson  v.  Knox,  119  Ala.  320  (24  So.  Rep.  724).  Code,  1896,  §  15 14 
construed  and  applied — liability  on  covenant  of  warranty  in  deed  exe- 
cuted by  her  husband — ^after-acquired  title.  Prior  v.  Loeb,  119  Ala. 
450  (24  So.  Rep.  714}.  Particular  evidence  held  sufficient  to  show 
that  a  debt  to  secure  which  a  mortgage  was  given  on  a  wife's  land,  was 
her  debt    Dial  v.  Gambrel,  119  Ala.  330  (24  So.  Rep.  564). 

Sec.  456.    California. 

(See  Vol.  II,  §  384;  Vol.  Ill,  §  472;  Vol.  V,  §  481.)  A  deed  of 
her  separate  real  estate  by  a  married  woman  must  be  acknowledged 
by  her.     Loupe  v.  Smith,  123  Cal.  491   (56  Pac.  Rep.  254), 

Sec.  457.    Florida. 

(Sec  Vol.  II,  §  389;  Vol.  Ill,  §  475;  Vol.  IV,  §  469;  Vol.  VI.  § 
505.)  She  may  mortgage  her  separate  real  estate  as  security  for  her 
husband's  debt,  and  such  a  mortgage  may  be  enforced  although  exe- 
cuted by  her  while  residing  in  a  state  under  the  laws  of  which  it  would 
be  held  void.  Thomson  v.  Kyle,  39  Fla.  582  (23  So.  Rep.  12 ;  63  Am. 
St.  Rep.    193). 

Sec.  458.    Georgia. 

CSee  Vol.  II,  §  390;  Vol.  Ill,  §  476;  Vol.  IV,  §  470;  Vol.  V,  § 
483 ;  Vol.  VI,  §  506.)  Prior  to  the  "Married  Woman's  Act"  Laws,  1866, 
p.  146,  all  the  real  estate  of  the  wife  in  her  possession  and  to  which 
she  had  title  at  the  time  of  her  marriage,  vested  in  and  belonged  to  the 
husband.  Hudgins  v.  Chupp,  103  Ga.  484  (30  S.  E.  Rep.  301).  Whers 
a  wife's  conveyance  embraced  two  tracts  of  land,  one  belonging  to  her 
and  one  belonging  to  her  husband,  of  which  fact  the  grantee  had  knowl* 
edge,  she  is  not  liable  for  a  breach  of  the  covenant  of  warranty  as  to  her 
husband's  land.  Sorrells  v.  Sorrells,  105  Ga.  36  (31  S.  E.  Rep.  119.) 
She  may  sell  her  separate  property  to  one  who  is  not  a  creditor  of  her 
husband  for  the  purpose  of  raising  money  with  which  to  pay  a  debt  or 
liability  of  her  husband.  Nelms  v.  Keller,  103  Ga.  745  (30  S.  E.  Rep. 
572) .  The  court  say :  "The  whole  law  of  this  question  is  comprised  in 
the  following  language  used  by  the  present  chief  justice,  in  McCrory  v. 
Grandy,  92  Ga.  327  (18  S.  E.  Rep.  69)  :  *Under  our  Civil  Code  (§ 
2488)  there  are  three  things  which  a  married  woman  having  a  separate 
estate  cannot  lawfully  do :  She  cannot  bind  her  separate  estate  by  any 
contract  of  suretyship,  nor  can  she  assume  the  debts  of  her  husband. 
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nor  sell  her  separate  estate  to  a  creditor  to  extinguish  his  debts.  If 
she  should  do  any  of  these  things,  the  transaction  would  be  absolutely 
void.  These  are  the  only  restrictions  put  upon  her  in  dealing  with  her 
separate  estate,  and  outside  of  them  she  stands  upon  the  same  footing  as 
a  man  or  a  feme  sole.' " 

Sec.  459.    Idaho. 

(See  Vol.  II,  §  391 ;  Vol.  Ill,  §  477;  Vol.  V,  §  4&4.)  A  mar- 
ried woman  cannot  bind  herself  personally  for  the  debt  of  her  husband, 
or  for  a  community  debt,  and  it  is  error  to  render  judgment  jointly 
against  the  husband  and  wife,  on  a  note  signed  by  both,  in  the  absence 
of  a  showing  that  the  debt  was  created  for  the  separate  use  and  benefit 
of  the  wife,  or  for  the  use  and  benefit  of  her  separate  estate.  Jaeckel  v. 
Pease,       Ida.  (53  Pac;  Rep.  399). 

Sec.  460.    Indiana. 

(See  Vol.  II,  §  393;  Vol.  Ill,  §  479;  Vol.  IV,  §  472;  VoL  V,  48s; 
Vol.  VI,  §  507.)  A  husband  may  employ  his  wife  as  clerk  in  his  store 
and  the  wages  paid  her  are  her  separate  property.  Roche  v.  Union 
Trupt  Co.,  Ind.  App.  (52  N.  E.  Rep.  612).  Rev.  Stat.  1894,  § 
6961,  which  denies  power  to  a  married  woman  "to  encumber  or  con- 
vey" her  lands  "except  by  deed  in  which  her  husband  shall  join," 
does  not  invalidate  an  instrument  executed  by  her  alone  giving  an  oil 
company  exclusive  right  of  prospecting  and  operating  for  oil  on  her 
land  Heal  v.  Niagara  Oil  Cx>.,  150  Ind,  483  (50  N.  K  Rep.  482). 
See  Ballards'  Law  of  Real  Prop.,  Vol.  IV,  §  518.  Under  Rev.  Stat 
i894»  §  6963,  a  married  woman  is  liable  on  her  covenant  of  warranty  in 
a  conveyance  of  her  separate  real  estate ;  and  in  an  action  for  breach  of 
such  covenant  against  a  married  woman  it  is  not  necessary  to  allege 
that  the  land  was  her  separate  property.  Dickey  v.  Kalfsbeck,  20  Ind. 
App.  290  (50  N.  E.  Rep.  590).  Construing  Rev.  Stat.  1894,  §  6964, 
providing  that  "a  married  woman  shall  not  enter  into  any  contract  of 
suretyship,  whether  as  indorser,  guarantor  or  in  any  other  manner ;  and 
such  contract  as  to  her  shall  be  void,"  it  is  held  that  a  married  woman's 
contracts  of  suretyship  are  voidable,  not  void ;  and  that  .the  defense  of 
suretyship  is  personal  and  can  only  be  made  by  such  married  woman 
and  her  privies  in  blood  or  representation.  Lackey  v.  BoruflF,  152 
Ind.  371  (53  N.  E.  Rep,  412).  A  married  woman  cannot  invoke  this 
statute  to  escape  liability  on  her  covenant  of  warranty  in  a  convey- 
ance of  her  separate  real  estate  made  to  discharge  her  husband's  debt. 
Nichol  V.  Hays,  20  Ind.  App.  369  (50  N.  E.  Rep.  768).  A  mortgage 
by  a  married  woman  of  her  separate  real  estate  to  secure  the  repayment 
of  money  borrowed  to  pay  her  husband's  debts,  of  which  fact  the  mort- 
gagee had  notice,  is  voidable  as  a  contract  of  suretyship,  and  the  charac- 
ter of  the  transaction  is  not  changed  by  the  fact  that  the  check  for  the 
^oney  was  made  payable  to  her.   Boyd  v.  Radabaugh,  150  Ind.  394  (50 
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N.  R  Rep.  301).  A  married  woman  who  induces  the  mortgagee  of  her 
husband  by  joining  with  him  in  the  execution  of  his  mortgage,  to  be- 
heve  that  he  is  the  owner  of  the  land  mortgaged,  which  he  previously 
conveyed  to  her  by  an  unrecorded  deed,  is  estopped  to  assail  the  mort- 
gr^e  on  the  ground  of  her  suretyship.  Galvin  v.  Britton,  151  Ind.  i  (49 
N.  £.  Rep.  1064).  A  mortgage  upon  land  held  by  them  as  tenants  by 
entireties  executed  by  the  husband  and  wife  to  secure  their  joint  note 
g:ven  for  borrowed  money,  cannot  be  avoided  by  her  as  a  contract  of 
suretyship  where  the  lender  was  induced  to  make  the  loan  upon  the  faith 
of  their  written  representations  that  the  money  was  to  be  used  to  dis- 
charge incumbrances  on  the  land  and  to  purchase  other  lands  to  be 
held  by  them  by  entireties.  Magel  v.  Milligan,  150  Ind.  582  (50  N.  £. 
Rep.  564;  65  Am.  St  Rep.  382). 

Sec.  461.    Kentucky. 

(See  Vol.  11,  §  396;  Vol.  Ill,  §  480;  Vol.  IV,  §  474;  Vol.  V,  §  486; 
Vol.  VI,  §  508.)  The  husband  may  be  entitled  to  receive  the  purchase 
money  from  the  sale  of  his  wife's  real  estate  where  it  is  so  provided  in 
a  conveyance  of  the  land,  duly  executed  under  Gen.  Stat.,  ch.  52,  art. 
2,  §  3.    Skeene  v.  Scrogins,        Ky.  (46  S.  W.  Rep.  9 ;  20  Ky.  Law 

Rep.  z^z)'   Property  purchased  by  a  married  woman  with  money  paid 
to  her  by  her  husband  for  clerking  in  his  store  belongs  to  her  as  against 
his  subsequent  creditors.    J.  M.  Houston  Grocer  Co.  v.  McGinnis, 
Ky-  (45  S.  W.  Rep.  514;  20  Ky.  Law  Rep.  157).    A  deed  of  a  mar- 

ried woman  without  her  husband's  joining  is  void.    Vicroy  v.  Vicroy, 

Ky.  (45  S.  W.  Rep.  75;  20  Ky.  Law  Rep.  47).    A  judgment 

of  the  circuit  court  conferring  upon  a  married  woman  the  rights  and 
powers  of  a  feme  sole,  does  not  authorize  her  to  make  herself  liable  as 
a  surety.    Lane  v.  Traders'  Bank,        Ky.  (43  S.  W.  Rep.  442;  19 

Ky.  Law  Rep.  1357).  The  separate  estate  of  a  married  woman  is  not 
liable  for  her  debts,  contracted  even  for  necessaries,  unless  such  be 
the  agreement  at  the  time  of  the  contract.    Quisenberry  v.  Thompson, 

Ky.  (43  S.  W.  Rep.  723;  19  Ky.  Law  Rep.  1554).     She  may 

mortgage  her  separate  estate  to  secure  her  own  debt.  Blakemore  v. 
Blakemore,  Ky.  (44  S.  W.  Rep.  96;  19  Ky.  Law  Rep.  1619). 

Particular  recital  in  a  mortgage  executed  by  husband  and  wife  held 
sufficient  prima  facie  evidence  to  show  that  the  money  secured  by  the 
mortgage  was  loaned  to  them  jointly.  Lane  v.  Traders'  Bank,  Ky. 
(43  S.  W.  Rep.  442;  19  Ky.  Law  Rep.  1357).  A  husband's 
right  to  the  use  and  rents  of  his  wife's  real  estate  given  by  Gen.  Stat. 
ch.  52,  art.  2,  §  I,  is,  as  to  land  acquired  by  the  wife  under  this  stat- 
ute, a  vested  right  of  which  he  is  not  deprived  by  a  subsequent  statute 
(Stat.  1894,  §  2127),  declaring  that  marriage  shall  give  to  the  husband 
no  interest  in  the  wife's  property.     Rose  v.   Rose,  Ky.  (46 

S.  W.  Rep.  524;  41  L.  R.  A.  353;  20  Ky.  Law  Rep.  417).  Nor 
does  this  latter  statute  deprive  a  husband  of  his  vested  right  to  an  estate 
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for  life  in  his  wife's  land  upon  her  death,  under  Gen.  Stat  ch.  52,  art. 
4,  §  I.    Mitchell  V.  Violett,        Ky.  (47  S.  W.  Rep.  195 ;  20  Ky.  Law. 

Rep.  378). 

Sec.  462.    Maine. 

(See  Vol.  II,  §  398.)  The  common  law  disabilities  of  a  married 
woman  have  not  been  so  far  removed  by  statute  as  to  empower  her 
to  form  a  partnership  with  her  husband,  and  thereby  subject  her  sep- 
arate estate  to  debts  contracted  by  the  partnership.  Raggett  v.  Hur- 
ley, 91  Me.  542  (40  Atl.  Rep.  561). 

Sec.  463.    Maryland. 

(See  Vol.  II,  §  399;  Vol.  Ill,  §  481 ;  Vol.  IV,  §  476;  Vol.  VI,  §  510.) 
Code,  art  45,  is  amended  by  adding  the  following  provision:  "A  mar- 
ried woman  may  contract  with  her  husband,  and  may  form  a  copart- 
nership with  her  husband,  or  with  any  other  person  or  persons  in  the 
same  manner  as  if  she  were  a  femme  sole,  and  upon  all  such  contracts, 
partnership  or  otherwise,  a  married  woman  may  sue  and  be  sued  as  fully 
a^  if  she  were  a  femme  sole."  Laws  1900,  ch.  633,  p.  1012.  A  married 
woman  of  any  age  may  relinquish  her  dower  in  her  husband's  real  es- 
tate by  joining  in  his  deed  or  by  her  separate  deed,  and  she  may  do  it 
in  either  manner  through  her  attorney  in  fact.  Laws  1900,  ch.  195,  p. 
264,  A  woman  in  contemplation  of  marriage,  by  conveyance  of  her 
property  in  trust  to  another,  by  which  she  is  still  to  enjoy  the  income, 
use  and  benefit  of  it  as  fully  and  completely  as  she  had  done  before, 
cannot  relieve  the  property  or  the  income  from  it  from  liability  for  debts 
incurred  after  her  marriage.  Brown  v.  McGill,  87  Md.  161  (39  Atl.  Rep. 
613;  39  L.  R.  A.  806;  (iy  Am.  St  Rep.  334). 

Sec.  464.    Michigan. 

(See  Vol.  II,  §  401 ;  Vol.  Ill,  §  482;  Vol.  V,  §  489;  Vol.  VI,  §  511) 
A  married  woman  may  borrow  money  if  she  borrow  it  on  her  own  ac- 
count; but  she  cannot  bind  herself  by  a  note  given  as  surety  for  her 
husband,  to  secure  the  payment  of  money  nominally  received  by  her 
yet  in  fact  received  for  the  use  of  her  husband.  Feather  v.  Feather's 
Estate,  116  Mich.  384  (74  N.  W.  Rep.  524).  Notes  signed  by  a  husband 
and  wife  given  in  payment  of  property  conveyed  to  them,  do  not  con- 
stitute a  contract  concerning  her  separate  estate,  so  as  to  render  her 
liable  on  them  as  such,  under  How  .Ann.  Stat.,  §§  6295,  6297.  Doane  v. 
Feather's  Estate,  119  Mich.  691  (78  N.  W.  Rep.  884). 

Sec.  465.    Minnesota. 

(See  Vol.  II,  §  402;  Vol.  IV,  §  477;  Vol.  V,  §  490;  Vol.  VI,  §  512.) 
The  provisions  of  the  married  women's  act  in  relation  to  contracts 
for  the  sale  of  her  real  estate  only  apply  to  lands  held  by  her  in  trust 
for  others,  subject  to  all  the  conditions  of  the  trust.  Stranahan  v. 
Richardson,  75  Minn.  402  (78  N.  W.  Rep.  no). 
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Sec.  466.    MissourL 

(See  Vol.  II,  §  404 ;  Vol.  Ill,  §  483 ;  Vol.  IV,  §  479 ;  Vol.  V,  §  492 ; 
Vol.  VI,  §  513.)  Rev.  Stat  1889,  §  6869,  making  the  land  of  a  mar- 
ried woman  her  separate  property  will  not  be  given  a  retrospective 
efifect  so  as  to  deprive  her  husband  of  his  rights  as  tenant  by  cur- 
tesy initiate  acquired  prior  to  the  passage  of  the  statute.  A  wife's 
land  to  which  the  husband  is  entitled  to  possession  during  coverture  as 
tenant  by  curtesy  initiate  can  be  conveyed  only  by  a  deed  in  which  they 
both  join.  Clay  v.  Mayer,  144  Mo.  376  (46  S.  W.  Rep.  157).  Rev.  Stat. 
1889,  §§  1996,  6864,  grranting  to  married  women  the  right  to  sue  and  be 
sued  alone,does  not  repeal  by  implication  §  6767,excepting  them  from  the 
statute  of  limitations.  Lindell  Real-Estate  Co.  v.  Lindell,  142  Mo.  61 
(43  S.  W.  Rep.  368).  Under  Rev.  Stat.  1889,  §  6865,  a  married  woman 
may  have  a  decree  of  court  giving  her  the  sole  possession  and  control 
of  her  separate  real  estate,  where  her  husband,  by  criminal  conduct 
towards  her  or  ill  usage  has  given  her  cause  to  live  separate  and  apart 
from  him.     Sackman  v.  Sackman,  143  Mo.  576  (45  S.  W.  Rep.  264). 

Sec.  467.    Nebraska. 

(See  Vol.  II,  §  406;  Vol.  Ill,  §  484;  Vol.  IV,  §  481;  Vol.  VI.  § 
514.)  Lands  purchased  by  a  wife  with  the  consent  of  her  drunken  and 
improvident  husband,  and  paid  for  out  of  earnings  realized  by  her  in- 
dividual efforts  in  operating  them  and  other  lands  previously  occupied  by 
them  as  tenants  will  be  held  to  be  her  separate  estate.  Qeghom  v.  Ober- 
iialte,  53  Neb.  687  (74  N.  W.  Rep.  62).  A  mortgage  executed  by  a  mar- 
ried woman  upon  her  separate  property  other  than  a  homestead,  to  se- 
cure her  husband's  debt,  constitutes  a  valid  and  enforcible  lien,  although 
not  acknowledged  as  required  by  law.  Fisk  v.  Osgood,  58  Neb.  486 
(78  N.  W.  Rep.  824).  The  common  law  disability  of  a  married  woman 
to  contract  is  in  force,  except  as  abrogated  by  statute.  She  may  make 
contracts  only  in  reference  to  her  separate  property,  trade  or  business, 
or  upon  the  faith  and  credit  thereof  and  with  the  intent  on  her  part  to 
charge  her  separate  estate;  and  where  her  coverture  is  pleaded  in  an 
action  against  her  on  her  contract,  the  burden  is  on  the  plaintiff  to  show 
that  the  contract  was  such  a  one  as  was  binding  on  her.  She  may 
sign  her  husband's  note  as  surety  and  mortgage  her  separate  estate 
to  secure  its  payment,  but  a  personal  judgment  cannot  be  rendered 
against  her  on  foreclosure  for  any  deficiency  after  sale  of  the  prem- 
ises, where  it  is  not  disclosed  that  in  executing  the  note  and  mortgage 
it  was  the  intention  to  bind  her  property  generally.  Grand  Island  Bank- 
ing Co.  V.  Wright,  S3  Neb.  574  (74  N.  W.  Rep.  82).  Ryan  and  Irvine, 
CC.  dissenting.  In  an  action  on  the  contract  of  a  married  woman,  when 
the  coverture  is  established,  the  burden  is  on  the  asserting  party  to  show 
the  liability  of  the  wife,  that  the  contract  was  with  reference  to  or  with 
the  intent  to  bind  her  separate  property.    First  Nat.  Bank  v.  Grosshans, 
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54  Neb.   773    (75   N.   W.   Rep.   5O ;   Smith  v.   Bond,   56  Neb.   529 
(76  N.  W.  Rep.  1062). 

Sec.  468    North  Carolina. 

(See  Vol.  II,  §  412;  Vol.  Ill,  §  485;  Vol.  IV,  §  484;  Vol.  V,  §  496; 
Vol.  VI,  §  517.)  A  mortgage  by  a  married  woman  alone  of  her  dower 
interest  to  secure  the  same  debt  for  which  her  husband  previously  had 
mortgaged  the  same  property,  is  insufficient  under  C>>nst.  art  10,  §  6; 
Code,  §  1256.  Slocomb  v.  Ray,  123  N.  C.  571  (31  S.  K  Rep.  829;  68 
Am.  St.  Rep.  830).  A  wife  cannot  subject  her  land,  or  separate  interest 
therein,  in  any  way  except  by  a  regular  conveyance  executed  as  re- 
quired by  the  statute,  and  then  the  intent  to  charge  her  separate  estate 
must  appear  on  the  face  of  the  instrument  creating  the  liability.  She 
may  charge  her  personal  estate,  by  herself  or  by  an  agent,  for  her  nec- 
essary personal  expenses,  or  for  the  support  of  her  family,  or  to  pay 
her  antenuptial  debts,  without  the  written  assent  of  her  husband,  and 
may  make  him  her  agent  to  manage  her  separate  estate.  Weathers  v. 
Borders,  121  N.  C  387  (28  S.  E.  Rep.  524).  Her  husband  being 
joined  with  her,  a  married  woman  may  be  sued  in  reference  to  prop- 
erty claimed  as  her  separate  estate  and  which  is  alleged  to  have  been  con- 
veyed to  her  in  fraud  of  her  husband's  creditors.  Pender  v.  Mallett, 
123  N.  C.  57  (31  S.  E.  Rep.  351).  Code,  §  1826,  construed  and  applied 
charging  wife's  separate  estate — ^**written  consent"  Wachovia  Nat 
Bank  v.  Ireland,  122  N.  C.  571  (29  S.  E.  Rep.  835). 

Sec.  469.    Pennsylvania. 

(See  Vol.  II,  §  416;  Vol.  Ill,  §  487;  Vol.  IV,  §  485;  Vol.  V,  § 
499;  Vol.  VI,  §  519.)  Laws  1893,  P-  344f  §  2  (See  Ballards'  Law  Real 
Prop.,  Vol.  Ill,  §  487)  ,does  not  prevent  a  married  woman  mortgaging 
her  real  estate  as  security  for  her  husband's  debts.  Siebert  v.  Valley 
Nat.  Bank,  186  Pa.  St  233  (40  Atl.  Rep.  472). 

Sec.  470.    South  Carolina. 

(See  Vol.  II,  §  418;  Vol.  Ill,  §  489;  Vol.  IV,  §  487;  Vol.  V,  §  501 ; 
Vol.  VI,  §  520.)  An  attempted  alienation  of  an  estate  of  inheritance  by  a 
married  woman  under  S.  C.  Act.,  1795  (5  Stat  at  large,  p.  257),  which 
does  not  comply  with  the  terms  of  such  statute  is  void,  and  cannot 
be  enforced  as  an  agreement  to  convey,  although  she  has  received  the 
full  consideration.  Such  a  deed  does  not  estop  her  and  she  may  recover 
the  land  without  refunding  purchase  money.  Brown  v.  Peckman,  53 
S.  C.  I  (30  S.  E.  Rep.  586).  A  mortgage  on  her  separate  estate  given 
to  secure  her  note  for  money  to  pay  her  debt  and  a  debt  of  her  hus- 
band may  be  enforced  by  a  bona  fide  purchaser  of  the  note  before  ma- 
turity. Philpot  V.  Cantey,  52  S.  C.  513  (30  S.  E.  Rep.  595).  Under 
Rev.  Stat  1893,  §  2167;  Laws  1891,  P.  1121  (See  Ballards'  Law  Real 
Prop.,  Vol.  II,  §  418),  it  is  held  that  a  married  woman  who  seeks  to 
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escape  liability  on  her  contract  has  the  burden  of  showing  that  it  is 
within  the  exception  provided  by  statute ;  that  she  may  mortgage  her  sep- 
arate property  to  build  a  house  thereon  under  an  agreement  between  the 
mortgagee  and  her  husband  who  acts  as  her  agent ;  and  that  a  mortgage 
of  her  separate  estate  may  be  held  valid  so  far  as  it  secures  her  indi- 
vidual debt  and  invalid  to  the  extent  it  secures  a  debt  of  the  husband. 
Christensen  v.  Wells,  52  S.  C  497  (30  S.  E.  Rep.  611). 

Sec.  471.    Tennessee. 

(See  Vol.  II,  §  420;  Vol.  Ill,  §  490;  Vol.  IV,  §  488;  Vol.  V,  § 
502;  Vol.  VI,  §  521.)  Her  husband  joining  with  her,  a  married 
woman  may  conv^  her  land  to  secure  his  debt    Brothers  v.  Harrison, 

Tenn.  (45  S.  W.  Rep.  446)  ;  Hughes  v.  Farmers*  Sav.  &  Bldg 

and  L.  Ass'n,       Tenn.  (46  S.  W.  Rep.  362) ;  Lawrence  v.  Arm- 

strong,       Tenn.  (48  S.  W.  Rep.  403).    The  want  of  a  privy  exam- 

ination of  a  married  woman  or  the  failure  of  her  husband  to  join  in  a 
deed  of  her  general  estate,  renders  it  void.    Davis  v.  Bowman,        Tenn. 
(46  S.  W.  Rep.  1039);  Daly  v.  Hamilton  Perpetual  Bldg.  &  L. 
Ass'n,       Tenn.  (48  S.  W.  Rep.  114).   A  certificate  of  a  married 

woman's  mortgage  reciting  that  "she  executed  said  mortgage  freely, 
voluntarily  and  independently,"  and  "without  fear  or  compulsion  from 
any  person,"  is  not  a  sufficient  compliance  with  the  statute  requiring  the 
certificate  to  show  that  the  acknowledgment  was  made  "Without  con- 
straint from  her  husband  and  for  the  purposes  therein  expressed."^  Cox 
V.  Railway  Bldg.  &  L.  Ass'n,  loi  Tenn.  490  (48  S.  W.  Rep.  226). 
Construing  and  applying  Shannon's  Code,  §§  4242-4246,  providing  that  a 
married  woman  may  convey  or  mortgage  her  separate  estate  without 
her  husband's  concurrence  or  consent,  "provided  her  privy  examination 
to  any  deed,  mortgage  or  other  conveyance  shall  take  place  before  a 
chancellor  or  circuit  judge  of  this  state,  or  clerk  of  the  county 
court,"  it  is  held  that  a  mortgage  of  a  married  woman's  separate  real 
estate  acknowledged  by  her  and  her  husband  before  a  clerk  of  a 
county  court  in  Texas,  is  fatally  defective  as  to  her,  no  privy  examina- 
tion of  the  wife  being  shown.  Huff  v.  Glenn,  100  Tenn.  112  (46  S. 
W.  Rep.  766).  A  married  woman's  acknowledgment  of  her  deed  under 
this  statute  may  be  taken  by  a  Tennessee  notary  public.  Laws  1870, 
ch.  71,  §  2,  applied.    Daly  v.  Hamilton  Perpetual  Bldg.  &  L.  Ass'n, 

Tenn.  (48  S.  W.  Rep.  114).    A  married  woman  who  accepts 

from  a  subsequent  grantee  of  land  conveyed  by  her  satisfaction  of  a 
decree  obtained  by  her  to  enforce  a  vendor's  lien  for  purchase  money, 
is  estopped  to  assert  title  to  the  land  conveyed,  notwithstanding  her 
privy  examination  to  the  deed  was  never  taken.    Rawley  v.  Burris, 

Tenn.  (47  S.  W.  Rep.  176).    Where  she  has  received  money 

on  her  mortgage,  void  because  defectively  executed,  she  cannot  have 
it  set  aside  without  restoring  the  money  received  by  her  and  legal 
interest  thereon.  Cox  v.  Railway  Bldg.  &  L.  Ass'n,  101  Tenn.  490 
(48  S.  W.  Rep.  226). 
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Sec.  472.    Vermont. 

(See  Vol.  II,  §  423;  Vol.  VI,  §  523.)  Real  estate  devised  to 
a  married  woman,  the  rents  and  profits  of  which  her  husband  is 
entitled  to  during  coverture,  does  not  constitute  her  separate  estate. 
In  re  Nelson's  Will,  70  Vt.  130  (39  Atl.  Rep.  750). 

Sec.  473.    Virginia. 

(See  Vol.  II,  §  424;  Vol.  Ill,  §  492;  Vol.  IV,  §  490;  Vol.  V, 
§  504;  Vol.  VI,  §  524.)  A  recent  statute  which  repeals  Code  §§  2284- 
2290  inclusive,  and  §§  2292,  2295,  and  amends  §§  2291,  2293,  2294  and 
2296,  reads  as  follows:  "1.  Be  it  enacted  by  the  General  Assembly 
of  Virginia,  That  a  married  woman  shall  have  the  right  to  acquire, 
hold,  use,  control  and  dispose  of  property,  as  if  she  were  unmarried, 
and  such  power  of  use,  control  and  disposition  shall  apply  to  all 
property  of  a  married  woman  heretofore  or  hereafter  acquired;  pro- 
vided, however,  that  her  husband  shall  be  entitled  to  curtesy  in  her 
real  estate  when  the  common  law  requisites  therefor  exist,  and  he  shall 
not  be  deprived  thereof  by  her  sole  act ;  but  the  right  to  curtesy  shall 
not  entitle  him  to  possession  or  use,  or  to  the  rents,  issues,  and  profits 
of  said  real  estate  during  the  coverture ;  nor  shall  the  property  of  the 
wife  be  subject  to  the  debts  or  liabilities  of  the  husband. 

"2.  A  married  woman  may  contract  and  be  contracted  with, 
sue  and  be  sued,  in  the  same  manner  and  with  the  same  conse- 
quences as  if  she  were  unmarried,  whether  the  right  or  liability 
asserted  by  or  against  her  shall  have  accrued  before  or  after  the 
passage  of  this  act. 

"3.  A  husband  shall  not  be  responsible  for  any  contract,  liability 
or  tort  of  his  wife,  whether  the  contract  or  liability  was  incurred  or 
the  tort   was   committed   before   or   after   marriage. 

"§  2291.  When  a  woman  is  a  minor  at  the  time  of  her  marriage, 
and  is  then  entitled  to  any  estate,  or  during  her  coverture,  and  while 
a  minor,  becomes  entitled  to  any  estate,  she  shall  not  during  coverture, 
and  w^hile  a  minor,  have  the  control  and  management  of  such  estate; 
but  the  circuit  court  of  the  county,  or  the  circuit  or  corporation  court 
of  the  corporation  wherein  she  resides,  or  the  said  real  estate,  or  any 
part  thereof  is,  or  the  judge  of  the  said  court  in  vacation,  shall,  on 
the  petition  of  her  next  friend,  commit  her  said  estate  to  a  receiver, 
who  shall  give  bond  before  the  court  or  judge,  and  shall  hold  and 
manage  the  said  estate,  and  pay  out  the  rents,  issues,  profits  and 
income  thereof  to  her  use  under  the  direction  of  the  court,  or  apply  the 
estate,  or  any  part  thereof,  if  the  court  so  order,  to  her  use  during  cover- 
ture, and  while  she  is  a  minor ;  and  upon  her  attaining  the  age  of  twenty- 
one  years,  all  such  estates  and  rents,  issues,  income  and  profits  thereof, 
not  before  paid  out  or  applied  as  aforesaid,  shall  be  delivered  into  her 
possession;  or,  if  she  die  before  attainihg  that  age,  the  same  shall  be 
delivered  at  her  death  to  those  entitled  thereto. 
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"The  seisin  requisite  for  the  husband's  curtesy  in  the  wife's  real 
estate,  committed  to  a  receiver,  shall,  for  the  purpose  of  curtesy,  be 
presumed,  if  there  could  have  been  such  seisin,  had  not  the  real  estate 
been  so  committed. 

"§  2293.  When  a  married  woman,  having  title  to  any  estate,  dies 
intestate,  as  to  the  said  estate,  or  any  part  thereof,  it,  or  such  part, 
shall  pass  according  to  the  provisions  of  chapter  one  hundred  and  thir- 
teen, subject  to  her  debts,  and  to  the  curtesy  of  her  husband,  should 
he  survive  her. 

"§  2294.  Nothing  contained  in  the  preceding  sections  of  this  act 
shall  be  construed  to  prevent  the  creation  of  equitable  separate  estates, 
and  they  shall  be  according  to  the  provisions  of  the  instrument  by 
which  they  are  respectively  created. 

"§  22g6.  If  a  husband  willfully  deserts  or  abandons  his  wife,  and 
such  desertion  or  abandonment  continues  until  her  death,  he  shall  be 
barred  of  all  interest  in  her  estate  as  tenant  by  the  curtesy,  distri- 
butee or  otherwise."    Laws  1899-1900,  p.  1240 

Code,  §  2298,  has  been  amended  to  read  as  follows :  "The  remedy 
provided  for  a  married  woman  by  the  third  section  of  the  act,  entitled 
an  act  securing  to  married  women,  on  conditions,  all  property  acquired 
by  them  before  or  after  marriage,  approved  April  fourth,  eighteen 
hundred  and  seventy-seven,  is  reserved  to  her  as  to  any  estate,  which 
shall  have  become  her  separate  estate  under  the  said  act,  or  either  of  the 
other  acts,  before  mentioned  in  this  chapter.  In  other  respects  the 
remedies  for  or  against  a  married  woman,  and  her  estate  which  shall 
have  become  her  separate  estate  under  the  said  acts,  shall  be  the  same 
as  those  prescribed  in  relation  to  her  other  estate."  Laws  1899- 1900, 
p.  602. 

"The  contingent  right  of  dower  of  a  married  woman  in  real  es- 
tate in  which  her  husband  has  no  interest,  shall  be  her  separate  estate, 
and  she  may  dispose  of  the  same  by  her  sole  act  as  if  she  were  un- 
married.'*   Laws  1899- 1900,  P-  291. 

A  will  devising  real  estate  to  a  married  woman  "to  have  for  her 
sole  and  separate  use  during  her  life,  and  at  her  death  to  be  divided 
equally  among  her  children,  to  be  for  their  sole  use  and  benefit,"  which 
also  contains  a  condition  against  her  conveying  or  incumbering  the 
property,  creates  an  equitable  separate  estate,  and  the  prohibition 
against  her  conveyance  or  incumbrance  operates  as  a  restraint  upon 
her  power  to  charge  it  by  her  general  engagements.  Dezendorf  v. 
Humphreys,  95  Va.  473  (28  S.  E.  Rep.  880). 

Sec.  474.    West  Virginia. 

(See  Vol.  II,  §  526;  Vol.  Ill,  §  493;  Vol.  IV,  §  491 ;  Vol.  S,  §  5o8; 
Vol.  VI,  §  525.)  Particular  conveyance  held  to  create  an  equitable 
estate  in  fee  in  a  married  woman.  Bank  of  Berkeley  Springs  v.  Green, 
45  W.  Va.  168  (31  S.  E.  Rep.  260).    A  husband  cannot  bind  the  separate 
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estate  of  his  insane  wife  to  the  payment  of  improvements  put  thereon, 
unless  such  improvements  are  in  fraud  of  his  creditors.  Hanley  v. 
National  Loan  &  Inv.  Co.,  44  W.  Va.  450  (29  S.  K  Rep.  1002).  A 
deed  for  land  by  a  married  woman  alone,  as  one  living  separate  and 
apart  from  her  husband,  must  recite  that  fact  and  also  the  fact  that 
the  land  is  her  sole  and  separate  estate,  and  the  certificate  of  acknowl- 
edgment to  such  deed  must  state  that  it  has  been  proven  to  the  satisfac- 
tion of  the  officer  that  the  real  estate  is  the  sole  and  separate  property 
of  the  woman,  and  that  she  was  at  the  date  of  the  deed,  and  still  is, 
at  the  date  of  the  certificate,  living  separate  and  apart  from  her  hus- 
band; otherwise  the  deed  is  void.  Bennett  v.  Pierce,  45  W.  Va.  654 
(31  S.  £.  Rep.  972).  Construing  and  applsring  Code,  ch.  66,  §  12,  it 
is  held  that  a  married  woman  is  totally  prohibited  from  charging  her 
estate  with  any  debt  except  as  specified  therein;  that  her  power  to 
borrow  money  is  limited  to  the  borrowing  for  the  purpose  of  paying 
the  purchase  money  on  realty  or  for  improvements  on  it,  and  the  in- 
strument charging  her  separate  estate  with  the  payment  of  borrowed 
money  must  specify  the  purpose  of  the  loan.  Schamp  v.  Security  Sav. 
&  Loan  Ass'n,  44  W.  Va.  47  (28  S.  E.  Rep.  709). 


MECHANICS'  LIENS. 


LESSARD  V.  TOV^N  OF  REVERE. 

(171  Mass.  294.) 

Mechanic's  lien  against  public  school  buildingr. 

Mass.  Pub.  Stat.,  ch.  191,  §  1,  giving  a  lien  for  labor  performed  or  fur- 
nished and  actually  used  in  the  erection  of  a  building,  does  not  give  a 
lien  for  labor  upon  a  school  house  held  by  a  town  for  public  school  pur- 
poses. 

Holmes,  J. 

Sec.  475.    Mechanics'  liens  against  public  buildings. 

The  only  question  raised  by  the  report  is  whether  the  gen- 
eral words  of  Pub.  Stats,  ch.  191,  §  i,  give  a  lien  for  labor 
upon  a  school  house  held  by  a  town  for  public  school  pur- 
poses. Such  a  lien  seems  to  have  been  enforced  in  Morse 
V.  Newbury  School  Dist.  3  Allen,  307,  but  it  does  not  appear 
whether  the  exceptions  were  broad  enough  to  present  this 
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question,  and  the  question  is  not  adverted  to  in  the  decision. 
In  Kansas,  under  like  circumstances,  a  lien  was  held  to  be 
created,  although  it  was  assumed  that,  by  reason  of  another 
statute,  no  process  could  be  issued  to  enforce  it  vhile  the 
building  remained  the  property  of  the  school  district. 
Wilson  V.  School  Dist.  17  Kan.  104.  See  McKnight  v.  Par- 
ish of  Grant,  30  La.  Ann.  361.  But  the  general  current  of 
decisions  is  against  the  lien  when  the  property  upon  which 
it  is  asserted  is  held  for  public  uses.  Hovey  v.  East  Provi- 
dence, 17  R.  I.  80  (20  Atl.  Rep.  205;  9  L.  R.  A.  156); 
Leonard  v.  Brooklyn,  71  N.  Y.  498  (27  Am.  Rep.  80)  ; 
Brinckerhoff  v.  Board  of  Education,  2  Daly,  443 ;  S.  C.  37 
How.  Prac.  499 ;  Patterson  v.  Penn  Reform  School,  92  Pa. 
St.  229;  Abercrombie  v.  Ely,  60  Mo.  23;  Fatout  v.  School 
Commr's.,  102  Ind.  223  (i  N.  E.  Rep.  389) ;  Board  of  Educa- 
tion V.  Neidenberger,  78  111.  58 ;  Portland  Lumbering  &  Mfg. 
Co.  V.  School  Dist.,  13  Or.  283  (10  Pac.  Rep.  350)  ;  Jordan 
V.  Board  of  Education,  39  Minn.  298  (39  N.  W.  Rep.  801)  ; 
Mayrhofer  v.  Board  of  Education,  89  Cal.  no  (26  Pac.  Rep. 
646;  23  Am.  St.  Rep.  451)  ;  Knapp  v.  Swaney,  56  Mich.  345, 
347  (23  N. W.Rep.  162 ;  56  Am.Rep.  397)  ;  Plattville  v.  Bell,66 
Wis.  326,  334  (28  N.  W.  Rep.  404)  ;  Charnock  v.  Dist.  Tp.,  51 
la.  70  (50  N. W.Rep.  286;  33  Am.  Rep.  116)  ;  Board  of  Super- 
visors v.  Gillen,  59  Miss.  198;  Hall's  Safe  &  Lock  Co.  v. 
Scites,  38  W.  Va.  691  (18  S.  E.  Rep.  895)  ;  Jones,  Liens,  § 
1375;  Dill.  Mun.  Corp.  (4th  Ed.),  §  577;  Boisot  Mech.  Liens, 
§208;  Phil.  Mech.  Liens,  (3d  Ed.),  §179.  The  right  to  take 
such  property  on  execution  is  denied  on  similar  grounds. 
Meriwether  v.  Garrett,  102  U.  S.  472,  501,  513,  525,  526; 
Foster  v.  Fowler,  60  Pa.  St.  27,  32 ;  Curry  v.  Savannah,  64 
Ga.  290  (37  Am.  Rep.  74).  See  Worcester  County  v.  Wor- 
cester, 116  Mass.  193  (17  Am.  Rep.  159);  Somerville  v. 
Waltham,  170  Mass.  160  (48  N.  E.  Rep.  1092)  ;  McDonald 
V.  Mass.  General  Hospital,  120  Mass.  432  (21  Am.  Rep.  529). 
When  we  add  to  the  almost  unanimous  course  of  decision 
elsewhere,  our  own  Stat.  1892,  ch.  270,  which  gives  a  laborer 
an  action  against  a  town  on  conditions  similar  to  those 
attached  to  liens,  a  statute  hardly  explicable  except  on  the 
assumption  that  it  gives  the  only  remedy  available,  we  feel 
bound  to  construe  Pub.  Stats,  ch.  191,  §  i,  as  not  intended 
to  apply  to  buildings  like  the  schoolhouse  in  this  case. 
Judgment  on  the  finding. 


§  476  mechanics'  liens.  484 

Sec.  476.    Mechanics'  liens  against  public  school  prop- 
erty. 

In  addition  to  the  cases  referred  to  in  the  opinion  reported  in  full, 
in  support  of  the  general  proposition  that  a  public  school  house  is  not 
subject  to  a  mechanics'  lien  unless  included  in  the  express  terms  of  the 
statute,  we  cite  the  following  cases:  Board  of  Education  v.  Salt  Lake 
Pressed-Brick  Co.,  13  Utah,  211  (44  Pac.  Rep.  709)  :  Jefiferies  v.  My- 
ers, 9  Ind.  App.  563  {yj  N.  E.  Rep.  301)  ;  Townsend  v.  Cleveland  Fire 
I*roofing  Co.,  18  Ind.  App.  568  (47  N.  E.  Rep.  707)  ;  Nunnally  v.  Do- 
rand,  110  Ala.  539   (18  So.  Rep.  5);   State  of  Missouri  v.  Tieder- 
mann,  10  Fed.  Rep.  20;  Whiteside  v.  School  Dist.  No.  5,  20  Mont  44 
(49  Pac.  Rep.  445).    The  buildings  of  a  State  University  established  by 
the  legislature  are  not  subject  to  a  mechanic's  lien  in  the  absence  of 
an  express  statutory  provision  to  that  effect,  where  the  money  which  paid 
for  the  buildings  and  grounds  and  permanently  endowed  the  university 
was  appropriated  by  the  legislature,  and  it  is  supported  by  annual  ap- 
propriations, and  controlled  by  the  state.     Phillips  v.  Rector,  etc.,  of 
University  of  Virginia,  97  Va.  472  (34  S.  E.  Rep.  66;  47  L.  R,  A.  284)  ; 
Thomas  v.  Illinois  Industrial  University,  71  111.  310.     See  Board  of 
Education  v.  Greenebaum  &  Sans,  39  111.  609.    An  informal  permission 
given  by  a  school  board  to  a  city  to  construct  a  cistern  on  a  school  lot 
does  not  confer  such  an  interest  in  the  lot  that  a  mechanic's  lien  will 
attach  thereto,  even  though  the  cistern  be  constructed  by  a  private 
person  instead  of  by  the  city.    Eaton  v.  City  of  Monoe,  63  Mich.  525 
(29  N.  W.  Rep.  885).    Under  Cal.  Const,  art.  20,  §  15,  giving  laborers 
and  materialmen  a  lien  on  "property"  on  which  they  have  bestowed 
labor  or  furnished  materials,  and  Code  Civ.  Proc.  §  1183,  giving  such 
persons  a  lien  for  labor  or  materials  used  in  the  construction  of  "any 
building,"  and  Const,  art.   11,  §   18,  prohibiting  school  districts  from 
incurring  indebtedness  exceeding  the  annual  revenue  provided  for  it,  un- 
less the  payment  of  the  debt  is  previously  provided  for  by  taxation,  a 
public  school  house  is  not  subject  to  a  mechanic's  lien.    Mayrhofer  v. 
Board  of  Education,  89  Cal.  no  (26  Pac.  Rep.  646;  23  Am.  St.  Rep. 
451).    A  mechanic  who  has  a  claim  against  a  board  of  education  of  a 
school  district  cannot  maintain  a  mechanics*  lien  against  the  school  prop- 
erty, but  must  proceed  under  111.  School  Law,  1872,  p.  721,  §  49,  giving: 
the  creditor  the  right  to  compel  the  payment  of  his  judgment  out  of 
any  moneys  of  the  district  or  township  unappropriated  or  to  levy  a  tax 
for  the  payment  of  his  judgment.  Thomas  v.  Board  of  Education,  71  IlL 
283 ;  Board  of  Education  v.  Neidenberger,  78  III.  58.    111.  Rev.  Stat  1897. 
ch.  82,  §  38,  providing  that  any  person  who  shall  furnish  material  for 
labor  to  any  contractor  for  a  public  improvement  shall  have  a  lien  on  the 
money,  bonds  or  warrants  due  or  to  become  due  such  contractor  for 
such  improvement,  if,  before  any  payment  or  delivery  thereof  is  made 
to  such  contractor,  he   shall   notify   the  municipal   authorities   whose 
duty  it  is  to  pay  such  contractor  of  his  claim,  applies  to  work  done  on 


485  BPiTOMB  OP  cASBs.  §  476, 477 

a  public  school  building;  and  a  right  to  the  lien  under  this  statute 
cannot  be  defeated  by  assignments  of  the  fund  by  such  contractor. 
Spalding  Lum.  G>.  v.  Brown,  171  111.  487  (49  N.  E.  Rep.  72^),  Under 
',  N.  Y.  Laws,  1878,  ch.  315,  which  is  "an  act  to  secure  the  payment  of 
'  laborers,  mechanics,  merchants,  traders  and  persons  furnishing  materials 
'  toward  the  performing  of  any  public  work  in  the  cities  of  the  state." 
mechanics  and  material  men  furnishing  material  and  work  on  a  school 
house  on  land  owned  by  a  city,  under  contract  with  the  trustees  of  the 
public  schools,  may  maintain  liens  against  such  building.  Bell  v.  Mayor, 
etc,  of  New  York,  105  N.  Y.  139  (11  N.  E.  Rep.  495).  The  property 
of  normal  schools  established  and  operated  under  Pa.  Act  1867,  and  sub- 
sequent amendments  thereto,  is  subject  to  the  mechanics'  lien  law,  since 
the  object  of  the  statute  merely  is  to  regulate  such  schools,  the  title 
to  the  school  property  being  in  the  schools  and  their  management  ex- 
clusively in  the  hands  of  trustees  subject  to  regulations  prescribed  by 
statute,  and  the  corporation  being  answerable  for  their  debts  the  same 
as  other  private  corporations  and  individuals.  McLeod  v.  Central  Nor- 
mal School  Ass'n,  152  Pa.  St  575  (25  Atl.  Rep.  1109). 


EPITOME  OF  CASES. 

Sec.  477.  Construction  of  mechanics'  lien  statutes. 
Cal.  Code,  Civ.  Proc,  §  1184,  providing  that  25  per  cent, 
of  the  contract  price  shall  be  made  payable  35  days  after 
the  completion  of  the  contract  and  that  "no  payment  made 
prior  to  the  time  when  the  same  is  due  under  the  terms 
and  conditions  of  the  contract  shall  be  valid  for  the  pur- 
pose of  defeating  or  diminishing  the  lien,"  a  contract  pro- 
viding that  the  last  payment  shall  be  made  "within  36  days" 
after  completion  of  the  contract  is  valid.  West  Coast  Lum. 
Co.  V.  Knapp,  122  Cal.  79  (54  Pac.  Rep.  533).  Cal.  Code, 
Civ.  Proc,  §  1 187,  construed  and  applied — ^"trivial  imper- 
fections" which  are  "riot  to  be  deemed  such  a  lack  of  com- 
pletion as  to  prevent  the  filing  of  any  lien."  Bianchi  v. 
Hughes,  124  Cal.  24  (56  Pac.  Rep!  610).  A  bond  for  the  pro- 
tection of  persons  furnishing  labor  or  material  for  the 
i!rection  of  a  public  building,  executed  under  McClain's  la. 
Code,  §§  3322,  3327-3329,  does  not  become  a  binding  obli- 
g'atiori  until  accepted  and  approved  by  the  officer  charged 
ty  the  law  with  that  duty.  United  States  Wind-Engine 
&  Pump  Co.  V.  Drexel,  54  Neb.  771  (74  N.  W.  Rep.  317), 
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Under  Mass.  Pub.  Stat.,  ch.  191,  §  23,  a  contractor  who,, 
without  fault  on  his  part,  has  been  prevented  from  com- 
pleting his  contract  is  entitled  to  recover  "reasonable  com- 
pensation for  as  much  as  he  has  performed  in  proportion  to 
the  price  stipulated  for  the  whole.'*    Orr  v.  Fuller,  172  Mass. 
597  (52  N.  E.  Rep.  1091).    Waiver  by  the  owner  of  the 
requirements  of  Mich.  Laws  1891,  No.  179,  §  4,  requiring 
the  contractor  to  furnish  the  owner  a  statement  of  laborers 
and  materialmen  under  his  contract,  with  the  amounts  due 
each,  before  he  can  enforce  a  lien,  is  not  binding  on  a 
mortgagee  of  the  premises.     Dittmer  v.  Bath,  117  Mich. 
571  (76  N.  W.  Rep.  89).    A  statute  (Or.  Code,  §  3672),  sub- 
jecting the  interest  of  an  owner  of  land  to  a  lien  for  im- 
provements constructed  thereon,  unless  within  three  days 
after  he  shall  have  obtained  knowledge  of  their  construc- 
tion he  give  notice  in  writing  posted  on  the  land  that  he 
will  not  be  responsible  for  the  same,  is  constitutional.    Title 
Guarantee  &  T.  Co.  v.  Wrenn,  35  Or.  62  (56  Pac.  Rep. 
271).    Particular  improvements  held  not  to  create  a  new 
structure  so  as  to  entitle  one  to  a  lien  under  Pa.  Act.  June 
16,  1836.    Warren  v.  Freeman,  187  Pa.  St.  455  (41  Atl. 
Rep.  290;  67  Am.  St.  Rep.  583).    Pa.  Laws  1871,  p.  1241, 
is  repealed  by  Laws  1887,  p.  118.    CoUum  v.  Pennsylvania 
P.  &  O.  Co.,  185  Pa.  St.  411  (39  Atl.  Rep.  1009).  Wash.  Laws 
1893,  ch.  99,  construed  and  applied — contractor's  lien  for 
excavating  water  ways  and  filling  in  tide  lands.     Mississippi 
Val.  Trust  Co.  v.  Hofius,  20  Wash.  272  (55  Pac.  Rep.  54). 

Sec.  478.    Right  of  non-resident  to  a  mechanic's  lieiu 

A  nonresident  who  sells  and  delivers  to  a  principal  con- 
tractor materials  to  be  transported  by  the  latter  to  another 
state  where  he  uses  them,  is  entitled  to  the  same  rights 
under  the  mechanics'  lien  laws  of  the  latter  state  as  a  resi- 
dent thereof  would  be  under  like  circumstances.  Mack  v. 
De  Graff  &  Roberts  Quarries,  57  O.  St.  463  (49  N.  E.  Rep. 
697;  63  Am.  St.  Rep.  729).  The  court  say:  "That  the  stat- 
utes of  Ohio  cannot  operate  proprio  vigore,  beyond  the 
boundaries  of  the  state,  is  a  settled  rule  of  law ;  and  there- 
fore, notwithstanding  the  intention  of  the  legislature  to  em- 
brace within  the  beneficial  provisions  of  the  statute  all  per- 
sons who  should  sell  and  deliver,  in  another  state,  materials 
to  be  brought  here  and  used  for  the  purposes  designated  by 


487  BPiTOMB  OF  cASBs.  §  478, 479 

the  statute,  yet  the  statute  could  not  be  applied  to  such 
transactions  if  thereby  its  operation  was  extraterritorial. 
Remedial  laws,  however,  whether  written  or  unwritten,  do 
not  operate  extraterritorially,  on  account  of  being  applied 
by  the  courts  of  the  state  in  which  they  are  in  force  to 
actions  pending  in  such  courts  on  contracts  made  and  to  be 
performed  in  another  state  or  country.  Reniedies  will  be 
administered  according  to  the'  law  of  the  place  where  the 
action  is  instituted,  without  regard  to  the  law  of  the  place 
where  the  right  arose.  Heaton  v.  Eldridge,  56  O.  St.  87 
(46  N.  E.  Rep.  638;  36  L.  R.  A.  817)  ;  Andrews  v.  Herriott, 
4  Cow.  508;  Robinson  v.  Bland,  2  Burrows  1084;  De  La 
Vega  V.  Vianna,  i  Barn.  &  Adol.  284 ;  Trasher  v.  Everhart, 
3  Gill  &  J.  234 ;  Hyde  v.  Goodnow,  3  N.  Y.  270 ;  Bank  v. 
Donnally,  8  Pet.  361.  This  principle  is  illustrated  and  en- 
forced by  a  large  array  of  authorities,  that  are  practically 
unanimous,  but  it  is  not  necessary  to  refer  to  them  further. 
By  the  great  weight  of  authority,  statutes  that  relate  to  liens 
of  mechanics  and  material  men  are  remedial.  Instead  of 
creating  new  and  substantive  rights,  they  simply  afford 
new  and  cumulative  remedies  to  enforce  obligations  pre- 
viously recognized.  Hanes  v.  Wadey,  73  Mich.  178  (41  N. 
W.  Rep.  222) ;  Best  v.  Baumgardner,  122  Pa.  St.  17  (15  Atl. 
Rep.  691)  ;  Martin  v.  Hewitt,  44  Ala.  419;  Hall  v.  Bunte, 
20  Ind.  304;  Bangor  v.  Goding,  35  Me.  73  (56  Am.  Dec.  683)  ; 
Frost  V.  Ilsley,  54  Me.  345;  Woodbury  v.  Grimes,  i  Colo. 
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Sec.  479*  Estate  or  property  subject  to  the  lien.  An 
equitable  interest  in  land  may  be  subjected  to  a  mechanic's 
lien.  Smith  v.  St.  Paul  Fire  &  M.  Ins.  Co.,  106  la.  225  (76 
N.  W.  Rep.  676) ;  Sheppard  v.  Messenger,  107  la.  717  {^yj 
N.  W.  Rep.  515).  Md.  Code,  Art.  63,  §  22,  authorizing  a 
mechanic's  lien  against  machinery  the  same  as  a  building, 
•does  not  permit  the  enforcement  of  a  lien  against  machinery 
as  such  where  it  forms  a  part  of  a  building  so  as  to  consti- 
tute a  fixture.  Stebbins  v.  Culbreth,  86  Md.  656  (39  Atl. 
Rep.  321).  Mo.  Rev.  Stat.  1889,  §  6741,  giving  a  Hen  upon 
the  "road  bed,  station  houses,  depots,  bridges,  rolling 
stock,  real  estate,  and  improvements,"  of  "any  railroad 
company"  for  which  work  or  labor  is  done,  authorizes  the 
enforcement  of  a  lien  against  a  street  railroad.     Koken 
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Iron  Works  v.  Robberson  Ave.  Ry.  Co.,  141  Mo.  228  (44  S. 
W.  Rep.  269). 

Sec.  480.    Extent  of  property  affected  by  the  lien.    A 

mechanic's  lien  attaches  to  whatever  interest  the  party  for 
whose  use  the  labor  or  materials  were  furnished  has  at  the 
time  of  their  delivery,  and  to  whatever  title  he  subsequently 
may  acquire.  Trueblood  v.  Shellhouse,  19  Ind.  App.  91  (49^ 
N.  E.  Rep.  47).  Applying  Mass.  Pub.  Stat.  ch.  191,  §  i, 
giving  a  lien  on  the  "lot  of  land"  on  which  the  building  is 
situate,  it  is  held  that  where  the  tract  of  land  has  no 
visible  subdivisions  a  mechanic's  lien  for  the  building 
erected  thereon  covers  the  whole  of  it.  Orr  v.  Fuller,  172^ 
Mass.  597  (52  N.  E.  Rep.  1091).  In  New  Mexico  a  lien  ex- 
tends to  so  much  of  the  lot  or  lots  covered  by  the  lien  as  is 
necessary  to  the  use  and  enjoyment  of  the  property.  Mount- 
ain Elec.  Co.  V.  Miles,  9  N.  Mex.  512  (56  Pac.  Rep.  284). 
Under  Wis.  Rev.  Stat.,  §  3314,  giving  a  mechanic's  lien  on 
land  upon  which  buildings  are  erected,  not  to  exceed  40 
acres,  the  government  subdivisions  will  be  followed  in 
locating  such  tract.  Darling  v.  Neumeister,  99  Wis.  426 
(75  N.  W.  Rep.  17s). 

Sec.  481.  Kind  of  labor  or  material  for  which  a  lien 
may  be  claimed.  A  lien  may  be  claimed  for  digging  a  welL 
Wabash  R.  Co.  v.  Achemire,  19  Ind.  App.  482  (49  N.  E.  Rep. 
835)  ;  Hoppes  v.  Baie,  105  la.  648  (75  N.  W.  Rep.  495).  One 
who  performs  labor  on  a  mining  shaft,  tunnel,  level,  chute, 
stope,  uprise,  crosscut,  or  incline  is  entitled  to  a  mechanic's 
lien  on  the  mine  for  such  services.  Hines  v.  Miller,  122- 
Cal.  517  (55  Pac.  Rep.  401).  A  lien  may  be  enforced  against 
a  church  for  repairs  made  by  virtue  of  a  contract  made 
with  its  minister  which  was  acquiesced  in  by  the  trustees. 
Moody  &  Meckelburg  Co.  v.  Leek,  99  Wis.  49  (74  N.  W. 
Rep.  572).  Where  he  is  not  authorized  to  charge  their 
interests  with  such  repairs,  the  contingent  equitable  inter- 
ests of  persons  operating  property  as  a  manufactory  are  not 
chargeable  with  a  mechanic's  lien  for  improvements  made 
by  the  superintendent  of  the  factory,  although  such  im- 
provements were  necessary  to  fit  the  property  for  their  use 
and  were  made  with  their  knowledge.  Greene  v.  McDon- 
ald, 70  Vt.  372  (40  Atl.  Rep.  1035).    As  to  when  the  mak- 


439  EPITOMB  OF  CASES.  §481,482 

ing  of  an  addition  to,  or  the  reconstruction  or  repair  of  a 
structure  will  constitute  a  "building"  so  as  to  give  the 
right  to  a  mechanic's  lien,  see  Willis  v.  Boyd,  103  Ga.  130 
(29  S.  E.  Rep.  707).  Where  the  owner  of  premises  and  a 
builder  enter  into  a  contract  for  the  erection  of  a  building, 
at  an  agreed  price  therefor,  and  after  part  performance  by 
the  builder  such  material  departures  from  the  plans  and 
specifications  are  made,  at  the  instance  of  the  owner,  as  will 
result  in  a  new  and  different  undertaking,  without  any 
agreement  as  to  the  price  for  such'  departures,  the  builder 
may  recover  and  enforce  a  lien  for  the  reasonable  value  of 
material  and  labor  furnished  in  accordance  with  such  new 
undertaking  and  will  not  be  limited  to  the  price  agreed  upon 
in  the  original  contract.  Rhodes  v.  Clute,  17  Utah,  137 
(53  Pac.  Rep.  990).  Citing,  Cook  Co.  v.  Harms,  108  111. 
151 ;  Smith  v.  Salt  Lake  City,  83  Fed.  Rep.  784;  Delafeld  v. 
Village  of  Westfield,  jj  Hun.  124  (28  N.  Y.  Supp.  440) ; 
Bridge  Co.  v.  McGrath,  134  U.  S.  260  (10  Sup.  Ct.  Rep. 

730). 

Sec  482.  Kind  of  labor  or  material  for  which  a  lien 
may  be  claimed — Statutes  construed.  Sand.  &  H.  Ark. 
Dig.,  §  6251,  giving  a  lien  to  "every  mechanic,  builder, 
artisan,  workman,  laborer  or  other  person  performing  any 
work  or  labor"  on  a  railroad,  does  not  apply  to  a  contractor 
who  does  not  perform  any  work  or  labor  personally.  Wood, 
J.,  dissenting.  Little  Rock,  H.  S.  &  T.  Ry.  Co.  v.  Spencer, 
65  Ark.  183  (47  S.  W.  Rep.  196;  42  L.  R.  A.  334).  Notice 
to  the  owner  is  not  required  under  Cal.  Code  Civ.  Proc,  § 
1 192,  in  order  to  subject  his  property  to  a  mechanic's  lien, 
where  the  labor  was  done  at  the  request  of  one  in  charge 
of  the  work  and  who  was  believed  by  those  performing  the 
labor  to  be  the  agent  of  the  owner.  Hines  v.  Miller,  122 
Cal.  517  (55  Pac.  Rep.  401).  For  a  discussion  as  to  when 
a  canal  embracing  several  divisions  is  a  completed  structure, 
so  as  to  be  subject  to  a  mechanic's  lien  under  Cal.  Code 
Civ.  Proc,  §  1 183,  see  Pacific  Rolling-Mill  Co.  v.  Bear  Val. 
Irr.  Co.,  120  Cal.  94  (52  PacTRep.  136;  65  Am.  St.  Rep. 
158).  Under  Ind.  Rev.  Stat.  1894,  §  7255,  giving  a  lien  to 
"contractors  *  *  *  and  all  persons  performing  labor  or 
furnishing  material  or  machinery  for  the  erecting,  altering, 
repairing  or  removing  any  house,"  a  lien  may  be  claimed 
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for  work  done  in  raising  a  house,  putting  in  brick  work, 
fixing  a  grate  and  repairing  a  roof,  Rhodes  v.  Webb-Jame- 
son Co.,  19  Ind.  App.  195  (49  N.  E.  Rep.  283),  or  for  labor  . 
done  and  fuel  furnished  in  drilling  an  oil  well,  Haskell  v. 
Gallagher,  20  Ind.  App.  224  (50  N.  E.  Rep.  485 ;  67  Am.  St. 
Rep.  250).  Under  a  statute  giving  a  Hen  to  any  mechanic 
or  other  person  "who  shall  do  any  labor  upon,  or  furnish 
any  materials,  machinery  or  fixtures  for  any  building, 
erection  or  other  improvement  upon  land,"  a  contractor 
erecting  a  gas  plant  may  claim  a  lien  for  the  labor  of  a 
man  to  operate  the  plant  for  30  days,  in  order  to  test  the 
machinery  and  cause  it  to  meet  the  requirements  of  the 
guaranty;  but  he  is  not  entitled  to  a  lien  for  services  ren-  . 
dered  to  instruct  the  owner's  superintendent,  nor  for  the 
assignment  of  patent  rights  which  were  not  included  in  the 
use  of  the  appliances  which  he  was  required  to  furnish. 
Peatman  v.  Centerville  Light,  H.  &  P.  Co.,  105  la.  i  (74  N. 
W.  Rep.  689;  67  Am.  St.  Rep.  276).  Construing  and  apply- 
ing Ky.  Stat.,  §  2463,  giving  a  lien  for  improvements  made 
on  real  estate  "by  contract  with  or  by  written  consent  of 
the  owner,"  it  is  held  that  improvements  made  under  a  con- 
tract with  several  persons  who  have  entered  into  an  agree- 
ment subscribing  funds  to  buy  land  and  build  a  factory  and 
to  form  a  corporation  to  take  the  title  thereto,  on  land  pur- 
chased by  them  from  a  third  person  and  of  which  they  were 
in  possession,  are  made  under  a  contract  with  "the  owner" 
so  as  to  give  a  lien  under  the  statute,  although  the  record 
title  at  the  time  of  such  contract  is  in  the  vendor  of  the 
lands  and  the  corporation  which  is  eventually  to  hold  the 
title  has  not  yet  been  formed.  Waddy  Blue  Grass  C.  Co. 
v.  Davis-Rankin  Bldg  &  Mfg.  Co.,        Ky.  (45  S.  W. 

Rep.  89s ;  20  Ky.  Law  Rep.  259).  Mass.  Pub.  Stat.  ch.  191, 
§  I,  has  been  amended  so  as  to  give  a  lien  for  the  removal 
of  buildings  or  other  structures.  Laws  1900,  ch.  256,  p. 
138.  Applying  N.  C.  Code  Civ.  Proc,  §§  1781.  1801,  it  is 
held  that  a  mechanic's  lien  may  be  enforced  against  a  rail- 
road company  for  the  construction  of  its  road  bed  and  for 
la3ring  cross-ties  thereon,  and  a  lien  duly  filed  takes  preced- 
ence over  a  mortgage  registered  after  the  work  commenced. 
Dunavant  v.  Caldwell  &  N.  R.  Co.,  122  N.  C.  999  (29  S.  E. 
Rep.  837).  In  order  to  enforce  a  mechanic's  lien  against 
an  owner  for  repairs  made  on  his  property  with  his  knowl- 
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edge  where  he  has  not  disclaimed  liability  by  notice  as  pro- 
vided by  Hill's  Ann.  Or.  Laws,  §  3672,  the  lien  claimant  must 
show  that  the  owner  had  knowledge  of  the  making  of  such 
improvements.  Hunter  v.  Cordon,  32  Or.  443  (52  Pac. 
Rep.  182).  Shannon's  Tenn.  Code,  §  3531,  gives  a  lien  only 
to  original  contractors.  Haynes  v.  Holland,  Tenn. 
(48  S.  W.  Rep.  400). 

Sec.  483.  Improvements  by  lessee.  A  leaseholder  is 
not  the  agent  of  a  landowner  so  as  to  render  the  estate  of 
the  latter  subject  to  a  lien  for  repairs  made  on  the  order 
of  the  former,  under  Ariz,  Rev.  Stat.,  Par.  2258,  2280,  Gates 
V.  Fredericks,        Ariz.  (52  Pac.  Rep.  11 18);  and  the 

fact  that  a  lease  binds  a  lessee  to  expend  a  certain  sum 
in  permanent  improvements  does  not  make  him  the  agent 
of  the  lessor  so  as  to  make  the  estate  of  the  latter  subject 
to  a  mechanic's  lien  under  Utah  Laws,  1894,  p.  44,  §  i,  for 
such  improvements.  Morrow  v.  Merritt,  16  Utah,  412  (52 
Pac.  Rep.  667).  The  right  to  a  mechanic's  lien  against  the 
estate  of  a  lessee  cannot  be  affected  by  a  forefeiture  of  his 
lease  unless  such  forfeiture  was  declared  before  the  lien 
liad  attached.  Ind.  Rev.  Stat.  1894,  §  7256  applied.  Mont- 
pelier  Light  &  W.  Co.  v.  Stephenson,  22  Ind.  App.  175  (53 
N.  E.  Rep.  444).  Construing  and  applying  Cal.  Code  Civ. 
Proc,  §  1 192,  making  a  landlord's  estate  liable  for  improve- 
ments made  with  his  knowledge  by  the  lessee,  unless  he 
shall  give  notice  that  he  will  not  be  responsible  therefor, 
it  is  held  that  where  the  term  of  the  lease  was  brief  and  the 
instrument  gave  the  lessee  permission  to  make  improve- 
ments on  certain  conditions,  the  lessor  would  be  charged 
with  knowledge  thereof  so  as  to  require  the  giving  of  notice 
by  him  in  order  to  relieve  his  estate  from  a  lien  therefor. 
Evans  v.  Judson.  120  Cal.  282  (52  Pac.  Rep.  585).  This 
case  is  followed  and  ap^proved  in  the  case  of  Hines  v. 
Miller,  122  Cal.  517  (55  Pac.  Rep.  401).  Construing  Mont. 
Code  Civ.  Proc,  §  2133.  providing  that  if  the  person  who 
caused  a  building  to  be  constructed,  altered  or  repaired 
owned  less  than  a  fee  simple  estate  in  such  land,  then  only 
his  interest  therein  is  subject  to  such  lien ;  and  §  2134  pro- 
viding that  the  forfeiture  of  a  lease  does  not  impair  a  lien 
against  a  lessee's  interest  "so  far  as  concerns  the  buildings, 
structures  and  improvements  put  thereon  by  the  person 
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charged  with  such  lien,  but  th^  same  may  be  sold  to  satisfy 
said  lien  and  improvement  removed"  from  the  premises, 
it  is  held  that  a  mechanic's  lien  cannot  be  enforced  where 
all  the  improvements  made  by  the  claimant  under  an  order 
of  a  lessee  were  such  as  became  a  part  of  the  real  estate 
and  could  not  be  removed  therefrom.  Stenberg  v.  Linne- 
mann,  20  Mont.  457  (52  Pac.  Rep.  84;  63  Am.  St.  Rep.  636)  • 

Sec.  484.    Improvements  by  husband  of  owner.    One 

who  makes  improvements  on  a  wife's  lands  under  a  con- 
tract with  her  husband,  over  her  objection,  cannot  have 
a  lien.  James  v.  Dalbey,  107  la.  463  (78  N.  W.  Rep.  51). 
Where  a  wife  having  the  record  title  to  property  encourages 
the  making  of  a  contract  by  her  husband  with  third  par- 
ties for  the  erection  of  buildings  thereon,  has  changes  made 
in  the  plans  during  their  construction  and  negotiates  for 
a  loan  to  pay  therefor,  she  is  estopped  to  deny  his  authority 
in  order  to  defeat  mechanics'  liens  for  labor  and  materials 
furnished.  Bastrupt  v.  Pendergast,  179  111.  553  (53  N.  E. 
Rep.  995;  70  Am.  St.  Rep.  128).  Ind.  Rev.  Stat.  1894,  § 
6968,  providing  that  "whenever  repairs  or  improvements 
are  made  on  real  property  of  the  wife  by  order  of  the  hus- 
band, with  her  consent  thereto,  in  writing,  delivered  to  the 
contractor  or  the  person  performing  the  labor  or  furnish- 
ing the  materials,  she  alone  shall  be  liable  personally  for 
the  labor  or  materials  furnished,"  has  no  application  to  land 
owned  by  the  husband  and  wife  as  tenants  by  entireties; 
but  a  wife  cannot  defeat  liens  for  improvements  on  land 
so  held  by  her  and  her  husband,  made  under  his  contract, 
on  account  of  her  objection  thereto  where  she  subsequently 
acquiesced  in  the  making  of  the  improvements  with  full 
knowledge  that  they  were  being  made,  boarded  the  work- 
men, occupied  the  buildings  constructed  by  them  and  at- 
tempted to  borrow  money  to  discharge  the  liens.  Taggart 
V.  Kem,  22  Ind.  App.  271  (53  N.  E.  Rep.  651).  Particular 
evidence  held  sufficient  to  show  that  a  husband  was  acting 
as  agent  for  his  wife  in  making  improvements  on  her  land 
so  as  to  charge  it  with  a  lien  therefor.  Interstate  Bldg-  & 
&  L.  Ass'n  V.  Ayres,  177  111  9  (52  N.  E.  Rep.  342). 

Sec.  485.  Subcontractors  and  materialmen.  A  sub- 
contractor cannot  foreclose  his  lien  until  the  amount  due 
him  from  the  principal  contractor  is  settled  or  adjudicated. 
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Simonson  Bros.  Mfg  Co.  v.  Citizens'  State  Bank,  105  la. 
264  (74  N.  W.  Rep.  905).  In  New  Jersey  a  subcontractor 
or  materialman  has  no  claim  on  funds  due  a  contractor 
where  he  has  made  no  demand  upon  the  latter  and  no  notice 
of  the  refusal  of  the  demand  has  been  given  to  the  owner. 
Ter  Knile  v.  Reddick,        N.  J.  Eq.  (39  Atl.  Rep.  1062). 

One  seeking  to  establish  a  lien  for  materials  furnished  to 
a  contractor  to  be  used  in  the  construction  of  a  house,  must 
comply  substantially  with  the  requirements  of  the  statute 
authorizing  such  a  lien.  Central  City  Brick  Co.  v.  Norfolk 
&  W.  R.  Co.,  44  W.  Va.  286  (28  S.  W.  Rep.  926).  Work 
done  under  the  authority  of  a  subcontractor,  after  he  had 
lost  all  his  rights  by  an  abandonment  of  the  contract  and 
after  the  owner  had  entered  into  possession  for  the  purpose 
of  completing  the  building  on  his  own  account,  cannot  be 
held  to  have  been  done  with  the  owner's  consent  so  as  to 
give  a  lien.  O'Driscoll  v.  Bradford,  171  Mass.  231  (50  N.  E. 
Rep.  628).  One  who  furnishes  a  contractor  for  the  erection  of 
a  courthouse  with  materials  used  in  the  building,  may  main- 
tain an  action  for  their  value  on  the  contractor's  bond  given 
to  the  county  as  security  for  the  performance  of  his  con- 
tract, requiring  inter  alia,  the  contractor  to  satisfy  all  lawful 
claims  of  laborers  and  materialmen.  Pickle  Marble  & 
Granite  Co.  v.  McClay,  54  Neb.  661  (74  N.  W.  Rep.  1062). 
To  the  prejudice  of  the  proprietor,  a  subcontractor's  lien 
cannot  be  extended  so  as  to  cover  work  not  included  in  the 
principal  contract  as  oitiginally  drawn  or  subsequently 
modified,  or  for  damages  for  mistakes  or  negligence  on  the 
part  of  the  contractor,  or  breaches  of  the  contract  on  his 
part.    Seibrecht  v.  Hogan,  99  Wis.  437  (75  N.  W.  Rep.  71). 

Sec.  486.  Subcontractors  and  material  men — How  far 
rights  of  are  afFected  by  payments  to,  or  contracts  with  the 
principal  contractor.  In  Iowa  it  is  held  that  where  an 
owner,  who,  by  the  terms  of  his  contract  with  the  principal 
contractor,  is  td  pay  for  work  and  material  as  the  building  pro- 
gresses, with  knowledge  that  a  subcontractor  who  has  furnished 
materials  has  not  been  paid  therefor,  settles  with  his  principal 
contractor  without  holding  back  enough  to  pay  such  subcon- 
tractor, the  latter  will  be  entitled  to  a  lien.  Simonson  Bros. 
Mfg.  Co.  V.  Citizens'  State  Bank,  105  la.  264  (74  N.  W.  Rep. 
90s).     To  the  same  effect  is  the  case  of  Green  Bay  Lum.  Co. 
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V.  Thomas,  io6  la.  154  (76  N.  W.  Rep.  651);  Green  Bay 
Lum.  Co.  V.  Adams,  107  la.  672  (78  N.  W.  Rep.  699).  An 
owner  having  funds  in  his  hands  due  a  contractor  with  knowl- 
edge of  an  outstanding  claim  due  a  subcontractor  is  not  jus- 
tified in  paying  other  subcontractors  until  the  time  for  filing 
liens  has  expired,  Green  Bay  Lum.  Co.  v.  Adams,  107  la.  672 
(78  N.  W.  Rep.  699).  Payments  made  by  the  owner  to  a 
contractor  without  requiring  of  him  sworn  statements  of 
claims,  etc.,  as  provided  by  Mich.  Laws  1891,  No.  179,  §  4, 
are  made  at  the  risk  of  such  owner  and  cannot  be  asserted  to 
defeat  subcontractors'  liens.  Blitz  v.  Fields,  115  Mich.  675 
(74  N.  W.  Rep.  186).  For  further  construction  of  this  statute, 
see  Dittmer  v.  Bath,  117  Mich.  571  (76  N.  W.  Rep.  89).  Mich. 
Laws  1893,  No.  199,  §  I  construed  and  applied — ^payment  by 
owner  to  contractor — "distribution"  to  subcontractors.  Fair- 
bairn  v.  Moody,  116  Mich.  61  (75  N.  W.  Rep.  469)  ;  Blitz  v. 
Fields,  118  Mich.  85  (76  N.  W.  Rep.  119).  Where  a  build- 
ing  contract  contains  no  stipulation  as  to  liens  a  subsequent 
parol  agreement  between  the  parties  against  a  lien,  cannot  de- 
prive a  subcontractor  of  his  right  to  a  lien  unless  he  is  shown 
to  have  had  notice  thereof.  East  Stroundsburg  Lum.  Co.  v. 
Gill,  187  Pa.  St.  24  (41  Atl.  Rep.  41).  Where  it  was  stipu- 
lated in  a  building  contract  duly  filed  that  the  sums  becoming 
due  from  time  to  time  to  the  contractor,  should  be  paid  to  a 
certain  person  who  should  apply  them,  first  to  the  payment  of 
persons  who  had  done  work  and  furnished  materials,  it  is  held 
that  such  a  contract  raises  an  equity  in  funds  becoming  due 
thereunder  in  favor  of  all  the  laborers  and  materialmen,  as 
against  the  creditors  at  large  of  the  contractor.  Commis- 
sioners of  Public  Schools  v.  Stair,  57  N.  J.  Eq.  433  (41  Atl. 
Rep.  495).  Particular  contract  by  principal  contractor  held 
insufficient  to  bar  the  right  of  subcontractors  to  liens.  Gor- 
don v.  Norton,  186  Pa.  St.  168  (40  Atl.  Rep.  312). 

• 

Sec.  487.  Subcontractors  and  materialmen — Statutes 
con^nied.  A  statute  requiring  the  land  owner's  written 
acceptance  of  a  contractor's  contracts  with  subcontractors  in 
order  that  the  latter  may  claim  liens,  is  complied  with  by  the 
owner's  written  acceptance  of  an  order  which  refers  to  the  sub- 
contract drawn  by  the  contractor  on  him  in  favor  of  the  subcon- 
tractor. Hartford  Bldg.  &  L.  Ass'n  v.  Goldreyer,  71  Conn.  95 
(41  Atl.  Rep.  659).  Cal.  Code  Civ.  Proc.,§  1194  construed  and 
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applied — notice  to  owner  of  building  by  party  who  has  per- 
formed labor  or  furnished  materials.  Bianchi  v.  Hughes,  124  Cal. 
24  (56  Pac.  Rep.  610).  Ga.  Code,  1882,  §  1979  construed  and 
applied — elements  essential  to  create  a  lien  for  materials — 
notice  to  owner.  Sparks  v.  Dunbar,  102  Ga.  129  (29  S.  E.  Rep. 
295).  Ga.  Code,  §  2801  *construed  and  applied — service  of 
notice  on  owner.  Bullard  v.  Dudley,  loi  Ga.  299  (28  S.  E. 
Rep.  845).  Ind.  Rev.  Stat.  1894,  §  7265,  giving  a  lien  to  any 
one  who  performs  work  of  any  kind  in  the  construction  or  re- 
pair of  any  railroad,  gives  a  lien  to  one  who  performs  work 
for  a  contractor  in  digging  a  well  in  a  stock  yard  owned  by  a 
railroad  company.  Wabash  R.  Co.  v.  Achemire  19  Ind.  App. 
482(49  N.  E.  Rep.  835).  la.  Laws.  20th  Gen.  Assem.  ch.  179,  ap- 
plied— payment  to  subcontractor  on  public  buildings.  Green 
Bay  Lum.  Co.  v.  Thomas,  106  la.  154  (76  N.  W.  Rep.  749). Ky. 
Stat.  §  2467  construed  and  applied — lien  for  labor  or  material 
furnished  to  contractor  or  subcontractor — ^notice  to  owner — 
priority.  Fenck  &  Schmidt  Lum.  Co.  v.  Mehler,  Ky. 
(43  S.  W.  Rep.  403;  19  Ky.  Law.  Rep.  1146).  Mass.  Pub. 
Stat.  ch.  191,  §  3  construed  and  applied — notice  to  owner  as  a 
prerequisite  to  a  lien  for  materials — rights  of  subsequent 
mortgagees.  Richards  v.  O'Brien,  173  Mass.  332  (53  N.  E.  Rep. 
858).  3  How.  Ann.  Mich.  Stat.  §  8411a  construed  and  ap- 
plied— bond  of  contractor  of  public  building — who  are  sub- 
contractors and  materialmen.  People  v.  Cotteral,  119  Mich. 
2y  {j*j  N.  W.  Rep.  312)  ;  People  v.  Thompson,  119  Mich.  21 
{77  N.  W.  Rep.  314).  Mich.  Laws  1891,  No.  179,  §  i  con- 
strued and  applied — service  by  subcontractors  on  owners,  of 
detailed  statement  of  claims.  Blitz  v.  Fields,  115  Mich.  675 
(74  N.  W.  Rep.  186).  Where  the  owner  of  mortgaged  prop- 
erty who  previously  has  conveyed  it  to  the  mortgagee,  taking 
back  a  contract  for  a  reconveyance  when  he  shall  pay  the  mort- 
gage debt  and  an  additional  sum  to  be  advanced  to  him,  sub- 
sequently contracts  with  another  for  materials  to  complete  a 
building  thereon,  such  owner  does  not  sustain  the  relation  of  a 
contractor  to  his  grantee  so  as  to  give  the  furnisher  of  materials 
a  right  to  a  subcontractor's  lien,  under  Mich.  Laws,  1893,  No. 
199.  Fuller  V.  Detroit  Loan  &  Bldg.  Ass'n,  1 19  Mich.  71  {77  N. 
W.  Rep.  642).  A  statute  (Neb.  Comp.  Stat.  ch.  54,  §  i),  giving 
a  lien  for  material  furnished  does  not  necessarily  imply 
raw  material,  but  includes  manufactured  or  prepared  article.* 
furnished  for  use  in  a  particular  building.  Grand  Island  Bank- 
ing Co.  v.  Koehler,  57  Neb.  649,  (78  N.  W.  Rep.  265). 
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Persons  furnishing  labor  or  material  to  a  builder,  who  served 
notice  upon  the  owner  in  accordance  with  N.  J.  Gen.  Stat.,  p. 
2073,  thereby  secure,  with  respect  to  any  money  thereafter  be- 
coming due  upon  the  contract  according  to  its  terms,  a  right  to 
payment  in  preference  to  the  right  of  persons  to  whom  the  con- 
tractor has  assigned  such  money  before  the  notices  were  served. 
Slingerland  v.  Binns,  56  N.  J.  Eq.  4^3  (39  Atl.  Rep.  712).  N. 
J.  Gen.  Stat.  p.  2073,  §  37,  p.  2074  construed  and  applied — 
filing  plans  and  specifications — effect  upon  rights  of  laborers 
and  materialmen.  Weaver  v.  Atlantic  Roofing  Co.,  57  N.  J. 
Eq.  547  (40  Atl.  Rep.  858).  Construing  and  applying  Hill's 
Ann.  Or  Laws,  §  3669  giving  a  Uen  to  persons  furnishing  ma- 
terials to  be  used  in  the  construction  of  any  building,  at  the  in- 
stance of  the  owner  of  the  building,  and  making  every  con- 
tractor having  charge  of  the  construction  of  any  building  the 
agent  of  the  owner  for  the  purposes  of  this  act,  it  is  held  that 
a  lien  claim  by  one  for  doors,  windows  and  locks  furnished  a 
contractor  for  a  building  is  subject  to  the  deduction  of  the 
value  of  such  materials  not  used  in  the  building.  Fitch  v. 
Howitt,  32  Or.  396  (52  Pac.  Rep.  192).  Shannon's  Tenn. 
Code,  §  3540  construed  and  applied — right  of  laborers  em- 
ployed by  contractor  to  have  a  lien.  Haynes  v.  Holland, 
Tenn.  (48  S.  W.  Rep.  400).    Wio.  Rev.  Stat.  §  3315— 

notice  to  owner  of  subcontractor's  claim  of  lien — service. 
Charles  Baumbach  Co.  v.  Laube,  99  Wis.  171  (74  N.  W.  Rep. 
96). 

Sec.  488.    Joint  lien  on  several  lots  or  buildings.    One 

who  furnishes  materials  for  all  the  buildings  on  several  lots, 
under  one  contract,  can  make  the  entire  debt  a  charge  upon 
all  the  land  but  not  a  charge  upon  a  portion  thereof, 
and  where  a  portion  of  the  premises  has  been  absorbed 
by  a  prior  lien  thereon,  such  materialmen  may  have  a 
lien  for  his  entire  debt .  on  the  remainder  of  the  prem- 
ises. Badger  Lum.  Co.  v.  Holmes,  55  Neb.  473  (76 
N.  W.  Rep.  174).  In  Illinois  if  the  work  done  or  material 
furnished  are  upon  distinct  premises,  although  under  one  con- 
tract, the  lien  must  be  against  each  of  the  several  premises  ac- 
cording to  the  value  of  the  work  or  material  on  each ;  and  sev- 
eral houses  erected  upon  distinct  adjoining  lots,  although 
joined  together  by  partition  walls,  it  not  appearing  that  they 
are  under  one  roof,  will  be  treated  as  separate  pieces  of  prop- 
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erty.  Buckley  v.  Commercial  Nat.  Bank,  171  111.  284  (49  N. 
E.  Rep.  617).  Particular  structure  erected  on  two  lots  held 
to  be  one  building.  Bastrupt  v.  Pendergast,  179  111.  553  (53  N. 
E.  Rep.  995 ;  70  Am.  St.  Rep.  128). 

Sec.  489.    Priority  of  mechanics'  liens — Statutes  con- 
strued.   A  mechanic's  lien  duly  perfected  dates  from  the 
beginning  of  the  work  or  the  furnishing  of  the  materials  on  ac- 
count of  which  it  arises.     Waddy  Blue  Grass  C.  Co.  v.  Davis- 
Rankin  Bldg.  &  Mfg.  Co.,  Ky.  (45  S.  W.  Rep.  895 ; 
20  Ky.  Law.  Rep.  259).    A  lien  for  a  railroad  depot  which 
was  in  contemplation  at  the  time  of  the  incorporation  of  the 
company  constructing  it,  and  the  construction  formed  an  integ- 
ral part  of  the  undertaking  of  such  company,  has  priority  from 
the  beginning  of  the  improvement  and  exists  against  the  whole 
road.    Beach  v.  Wakefield,   107  la.   567   (76  N.  W.   Rep. 
688).     Ga.  Code,  §  2794  construed  and  applied — priority  of 
laborer's  lien.    Houser  v.  Cooper,  102  Ga.  823  (30  S.  E.  Rep. 
539)-     Construing  and  applying  Ind.  Rev.  Stat.  1894  §  7259, 
requiring  the  holder  of  mechanic's  lien  to  begin  proceedings 
to  enforce  the  same  within  one  year  after  filing  his  notice,  and 
providing  that  "if  said  lien  shall  not  be  enforced  within  the 
time  prescribed  by  this  section  the  same  shall  be  null  and  void," 
it  is  held  that  the  priority  of  a  mechanic's  lien  over  other  incum- 
brances is  lost  as  to  all  the  holders  thereof  who  are  not  made 
parties  to  foreclose  such  lien  within  the  time  allowed.   Union 
Nat.  Sav.  &  L.  Ass  n  v.  Helberg,  152  Ind.  139  (51  N.  E.  Rep. 
916)  ;  Deming-Colburn  Lum.  Co.  v.  Union  Nat.  Sav.  &  L. 
Ass'n,  151  Ind.  463  (51  N.  E.  Rep.  936)  ;  Husted  v.  National 
Home  Bldg.  &  L.  Ass'n,  152  Ind.  698  (51  N.  E.  Rep.  1067)  ; 
Stoermer  v.  People's  Sav.  Bank,  152  Ind.  104  (52  N.  E.  Rep. 
606) .      A  lien  given  by  Ky.  Stat.  §  2463,  to  a  person  who  per- 
forms labor  or  furnishes    material  in  the  erection  of  a  build- 
ing even  as  to  the  building  erected,  is  subject  to  a  prior 
vendor's    lien   on    the    land.     Cooley    v.    Black        Ky. 
(48    S.     W.     Rep.     1075;     20     Ky.    Law.     Rep.     1181). 
In  Michigan  labor  claims  against  a  railway  company  which 
remain    unpaid    for   ten    days    after    presentation    for    pay- 
ment  to   the   proper   office,   become   prior   liens   against   all 
its     property.     Laws     1899,     No.      no,    p.      159.     Apply- 
ing N.  Y.  Laws  1885  ch.  342,  providing  that  a  mechanic's  lien 
originates  with  the    filing  of  the  notice,  it  is  held  that  a  sub- 
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contractor  or  materialman  has  no  preferential  right  to  be  paid 
out  of  the  sum  due  the  contractor  until  he  files  his  notice  of 
lien ;  and  in  the  absence  of  anything  to  the  contrary  in  the  con- 
tract, and  before  any  notice  is  filed,  the  contractor  may  assign 
to  his  creditor  in  payment  of  his  debt,  the  whole,  or  any  por- 
tion of  the  money  due  or  to  become  due  under  the  contract  and 
the  assignee  acquires  a  preference  over  the  subsequent  lienor. 
And  this  rule  is  held  to  apply,  notwithstanding  a  stipulation  in  a 
building  contract  requiring  a  certificate  from  the  county  clerk  that 
no  liens  are  unsatisfied  of  record,  before  he  will  be  entitled  to  re- 
ceive any  payment  thereunder.  Bates  v.  Salt  Springs  Nat. 
Bank,  157  N.  Y.  322  (51  N.  E.  Rep.  1033).  Contruing  and 
applying  2  Bal.  Wash.  Codes  and  Stat.  §§  5903,  5916,  it  is  held 
that  the  right  to  enforce  mechanic's  liens  for  materials  fur- 
nished to  a  lessee  of  a  vendee  for  the  construction  of  improve- 
mentments  on  land,  as  to  the  improvements  constructed,  cannot 
be  defeated  by  a  provision  in  an  unrecorded  executory  contract 
for  the  sale  of  the  land  authorizing  a  forfeiture  of  it  and  all 
improvements  on  default  of  the  vendee  in  making  payments. 
Bell  V.  Groves,  20  Wash.  602  (56  Pac.  Rep.  401).  Where 
several  persons  who  join  in  a  contract  to  raise  funds  and  erect 
a  factory,  each  agreeing  to  pay  the  amount  subscribed  by  him, 
in  which  they  agree  to  form  a  corporation  which  is  to  own  such 
factory  and  in  which  each  is  to  have  stock  to  the  amount  of  his 
subscription,  purchase  land  and  contract  for  the  erection  of  im- 
provements thereon,  the  corporation  formed  by  them  taking 
the  conveyance  of  the  land  from  the  vendor  with  knowledge 
of  the  facts  holds  subject  to  a  mechanic's  lien  for  the  making 
of  the  improvements.  Waddy  Blue  Grass  C.  Co.  v.  Davis- 
Rankin  Bldg.  &  Mfg.  Co.,  Ky.  (45  S.  W.  Rep.  895; 
20  Ky.  Law  Rep.  259). 

Sec.  490.  Priorities  as  between  mechanics'  liens  and 
mortgages.  A  mortgage  executed  and  recorded  before 
work  was  done  or  materials  furnished  on  account  of  which  a 
mechanic's  lien  is  claimed,  has  priority  over  such  lien.  Ind. 
Rev.  Stat.  1894  §  7258  applied.  Zehner  v.  Johnston,  22  Ind. 
App.  452  (53  N.  E.  Rep.  1080).  To  the  same  effect  is  the 
case  of  Monticello  Bank  v.  Sweet,  64  Ark.  502  (43  S.  W.  Rep. 
500) .  Where  a  mill  for  the  manufacture  of  paint  according  to 
a  new  process  is  completed  and  turned  over  to  the  owner,  a 
mortgage  subsequently  placed  thereon  has  priority  over  a  Hen 
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for  alterations  and  repairs  made  in  the  mill  subsequent  to  the 
execution  of  the  mortgage,  in  order  that  it  may  manufacture 
paint  according  to  another  process,  the  original  plan  having 
proved  a  failure.  Collum  v.  Pennsylvania  P.  &  O.  Co.,  185 
Pa.  St.  411  (39  Atl.  Rep.  1009).  A  lien  for  labor  and  ma- 
terial furnished  before  the  execution  of  a  deed  of  trust  or  mort- 
gage has  priority.  Sioux  City  Elec.  Sup.  Co.  v.  Sioux  City 
&  Leeds  Elec.  Ry.  Co.,  106  la.  573  (76  N.  W.  Rep.  838) .  The 
lien  of  a  mortgage  taken  while  a  building  is  in  process  of  erec- 
tion on  the  mortgaged  land,  is  subject  to  mechanics'  liens  for 
work  commenced  or  materials  the  furnishing  of  which  was 
begun  before  the  mortgage  was  recorded,  Goodwin  v.  Cun- 
ningham, 54  Neb.  II  v74  N.  W.  Rep.  315)  ;  Humbolt  Bldg. 
Ass'n  V.  Volmering,  Ky.  (47  S.  W.  Rep.  1084;  20 

K.  Law  Rep.  899) ;  Sprague  v.  McDougall,  172  Mass.  553 
(52  N.  E.  Rep.  1077)  ;  but  a  mortgage  filed  for  record  during 
the  erection  of  a  building  on  the  premises  mortgaged,  has  pri- 
ority over  the  rights  of  a  person  who  subsequently  began  to 
furnish  material  for  such  building,  although  he  had  expended 
labor  in  the  preparation  of  such  material  before  the  execution 
of  the  mortgage.  Grand  Island  Banking  Co.  v.  Koehler,  57 
Neb.  649  (78  N.  W.  Rep.  265).  Where  one  holding  a  prior 
mortgage  of  which  a  mechanic's  lien  claimant  has  no  notice 
subsequent  to  the  attaching  of  the  latter's  lien  takes  a  new 
mortgage  in  satisfaction  of  the  original  one  and  to  secure  addi- 
tional sums,  all  his  rights  are  subject  to  the  mechanic's  lien. 
Easton  v.  Brown,  170  Mass.  311  (49  N.  E.  Rep.  433).  A 
lien  for  improvements  erected  for  a  vendee  while  in  possession 
under  a  contract  of  purchase  has  priority  over  a  mortgage 
taken  after  their  commencement  and  after  he  has  received  his 
conveyance.  Interstate  Bldg.  &  L.  Ass'n  v.  Ayres,  177  111.  9 
(52  N.  E.  Rep.  342).  Hill's  Ann.  Or.  Laws,  §  3672  docs  not 
require  a  mortgagee  knowing  of  the  erection  of  a  building  on 
the  mortgaged  land  to  give  notice  of  the  mortgage  in  order  to 
prevent  a  mechanic's  lien  taking  precedence.  Capital  Lum. 
Co.  V.  Ryan,  34  Or.  73  (54  Pac.  Rep.  1093).  Where  a  mort- 
gage having  priority  over  a  mechanic's  lien  is  foreclosed  and 
the  property  sold  leaving  the  mortgagor  only  the  right  of  re- 
demption he  has  no  estate  which  will  support  a  mechanic's 
lien,  and  a  decree  cannot  be  had  for  a  sale  of  the  property  to 
satisfy  it.  Stone  v.  Tyler,  173  111.  147  (50  N.  E.  Rep.  688). 
The  rights  of  a  junior  mortgagee  are  not  enlarged  as  against  a 
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prior  mechanic's  lien  because  he  was  not  made  a  party  to  an 
action  foreclosing  it.     Ind.  Rev.  Stat.  1894,  §  7260,  construed. 
Deming-Colburn  Lum.  Co.  v.  Union  Nat.  Sav.  &  L.  Ass'n, 
Ind.  (49  N.  E.  Rep.  28).     The  priority  of  a  mechanic's 

lien  over  a  mortgage  as  established  by  a  decree  foreclosing  the 
former  to  which  the  original  mortgagee  was  made  a  party,  is 
not  binding  upon  an  assignee  of  the  mortgage  claiming  under 
an  unrecorded  assignment  and  who  was  not  made  a  party  to 
such  foreclosure.  Portsmouth  Sav.  Bank  v.  Riley,  54  Neb. 
531  (74  N.  W.  Rep.  838). 

Sec.  491.  Priority  of  mechanics'  liens — Construction 
of  statutes  giving  mechanics'  liens  priority  over  existing 
liens.  Under  How.  Ann.  Mich.  Stat.,  §  8408,  providing 
that  a  lien  for  labor  furnished  or  performed  for  a  mining 
corporation  shail  have  "precedence  of  all  other  debts,  judg- 
ments, decrees,  liens  or  mortgages,  against  such  corpora- 
tion, except  liens  accruing  to  this  state  for  taxes,  fines,  and 
penalties,"  it  is  held  that  such  labor  lien  is  superior  to  a 
mortgage  Hen  although  the  latter  is  prior  in  point  of  time. 
Atlantic  Dynamite  Co.  v.  Ropes  Gold  &  Silver  Co.,  119 
Mich.  260  Xjj  N.  W.  Rep.  938).  The  court  say:  "The 
statute  was  upon  the  statute  books  at  the  time  the  mort- 
gages were  given,  and  entered  into  the  contract  between  the 
mortgagors  and  mortgagees.  The  mortgagees  must  be  pre- 
sumed to  have  known  that,  when  labor  liens  were  filed,  such 
liens  would  take  precedence  over  the  mortgages,  and  they 
are  presumed  to  have  contracted  with  this  in  view.  This 
was  mining  property  at  the  time  the  mortgage  was  taken. 
In  Warren  v.  Sohn,  112  Ind.  213  (13  N.  E.  Rep.  863),  the 
court  held  a  similar  statute  constitutional,  and  that  such 
statutory  provision  in  force  at  the  time  of  the  execution  of 
the  mortgage  entered  into  and  became  a  part  of  the  con- 
tract, and  that,  where  such  statutes  provide  that  liens  of  a 
certain  class  shall  have  priority  over  all  other  liens,  the 
mortgagee  takes  his  lien  subject  to  such  labor  liens  as  may 
be  afterwards  acquired  under  the  statute.  In  Provident 
Inst,  for  Sav.  v.  Jersey  City,  113  U.  S.  506  (5  Sup.  Ct.  Rep. 
612),  it  was  held  that  a  statutory  lien  for  water  rent  was 
superior  to  mortgages  executed  prior  to  the  attaching  of  the 
supply  pipes  to  the  mains.  It  was  said  in  that  case : 
'When  the  complainant  took  its  mortgages,  it  knew  what 
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th€  law  was.  It  knew  that  by  the  law,  if  the  mortgaged  lot 
should  be  supplied  with  Passaic  water  by  the  city  authori- 
ties, the  rent  of  the  water,  as  regulated  and  exacted  by 
them,  would  be  the  first  lien  on  the  lot.  It  chose  to  take  its 
mortgages  subject  to  this  law.'  See,  also,  Reynolds  v. 
Black,  91  la.  i  (58  N.  W.  Rep.  922)  ;  St.  Paul  Title  Ins.  & 
Trust  Co.  V.  Diagonal  Coal  Co.,  95  la.  551  (64  N.  W.  Rep. 
606) ;  Brooks  v.  Railway  Co.,  loi  U.  S.  443, — in  which 
cases  the  same  rule  is  laid  down." 

Sec.  492.  Priority  of  mechanics'  liens — Construction 
of  statutes  giving  mechanics'  liens  priority  as  to  the  build- 
ings. Under  Ind.  Rev.  Stat.  1894,  §§  7255,  7256,  a  mechan- 
ic's lien  on  account  of  the  erection  of  a  building  on  pre- 
viously mortgaged  premises  has  priority  over  the  mort- 
gage as  to  the  building  itself.  Building  &  Loan  Ass'n 
V.  Coburn,  150  Ind.  684  (50  N.  E.  Rep.  885).  Construing 
and  applying  McClain's  la.  Code,  §  3317,  giving  a  me- 
chanic's lien  on  account  of  a  building  erected  on  land 
subject  to  prior  liens,  priority  over  such  liens  as  to  the 
building  and  which  provides  that  the  land  and  buildings 
shall  be  sold  together,  if  in  the  discretion  of  the  court  the 
building  should  not  be  separately  sold,  it  is  held  that  in 
case  of  the  sale  of  the  land  and  buildings  together  for  a 
sum  insufficient  to  satisfy  all  the  Hens,  the  prior  liens  must 
be  paid  first  in  full.  Leach  v.  Minick,  106  la.  437  (76  N. 
W.  Rep.  751).  Construing  and  applying  Mo.  Rev.  Stat. 
1889,  §§  6706,  6707,  it  is  held  that  if  there  is  a  mortgage  on 
the  land  and  a  contractor,  under  a  contract  with  the  owner 
of  the  equity  of  redemption,  builds  a  new  house  upon  the 
land  he  has  a  mechanic's  lien  against  the  house  which  may 
be  sold  and  remoy^  from  the  land  by  the  purchaser;  but 
where  a  mortgage  covers  the  land  and  a  house  and  the  house 
is  partially  destroyed  by  fire  and  the  contractor  reconstructs 
it  under  a  contract  with  the  owner  of  the  equity  of  redemp- 
tion, the  statute  does  not  authorize  a  mechanic's  Hen  to  take 
priority  over  the  mortgage  or  the  lienholder  to  sell  the 
reconstructed  house  and  have  it  removed.  Schuelenberg 
V.  Hayden,  146  Mo.  583  (48  S.  W.  Rep.  472). 

Sec.  493.    Assignment  of  lien.     In  Indiana  it  is  held 
that  a  materialman's  right  to  a  lien  passes  by  parol  assign- 
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ment  of  the  account  which  furnishes  a  basis  of  his  claim. 
Trueblood  v.  Shellhouse,  19  Ind.  App.  91  (49  N.  E.  Rep. 
47).  Under  la.  Laws  i6th  Gen.  Assem.,  ch.  100,  §  13,  me- 
chanic's, liens  are  assignable^  and  such  a  lien  may  be  as- 
signed before  the  filing  of  the  claim  therefor.  Peatman  v. 
Centerville  Light,  H.  &  P.  Co.,  105  la.  i  (74  N.  W.  Rep. 
689 ;  67  Am.  St.  Rep.  276).  One  taking  an  assignment  from 
a  contractor  of  a  balance  due  him  under  his  contract,  takes 
subject  to  a  provision  in  the  contract  giving  the  owner  the 
right  to  withhold  payment  until  the  claims  of  subcon- 
tractors have  been  satisfied.  Independent  School  Dist.  v. 
Mardis,  106  la.  295  (76  N.  W.  Rep.  794).  Under  Wis. 
Rev.  Stat.,  §  3316,  an  assignment  of  the  right  to  a  me- 
chanic's lien  must  be  in  writing  and  notice  thereof  given 
to  the  owner  of  the  property  within  15  days  thereafter; 
and  an  assignment  in  any  other  manner  is  ineffectual  and 
operates  as  a  waiver  of  the  lien.  Shearer  v.  Rasmussen, 
102  Wis.  585  (78  N.  W.  Rep.  744). 

Sec.  494*  Loss  or  waiver  of  lien.  A  lien  once  lost  can- 
not be  reinstated  by  subsequent  work.  Woodruff  v.  Hovey, 
91  Me.  116  (39  Atl.  Rep.  469)  ;  Hartley  v.  Richardson,  91 
Me.  424  (40  Atl.  Rep.  336).  In  Delaware  it  is  held  that 
the  total  destruction  of  a  building  against  which  a  lien 
claim  has  been  filed  for  labor  and  materials  used  therein 
operates  to  extinguish  the  lien.  Wood  v.  Wilmington  Con- 
ference Academy,  I  Marv.  (Del.)  416  (41  Atl.  Rep.  89). 
A  subcontractor  does  not  lose  Ws  right  to  a  lien  by  taking 
in  payment  of  his  claim  against  the  contractor  an  accepted 
order  drawn  by  him  on  the  owner.  Beach  v.  Wakefield, 
107  la.  567  (76  N.  W.  Rep.  688).  If  a  builder  has  com- 
pleted his  work  according  to  contract  in  all  material  and 
substantial  features,  his  mechanic's  lien  is  not  lost  merely 
because  there  are  minor  unsubstantial  and  unimportant 
omissions  or  defects.  West  Virginia  Bldg.  Co.  v.  Saucer, 
45  W.  Va.  483  (31  S.  E.  Rep.  965;  72  Am.  St.  Rep.  822). 
A  written  instrument  directed  to  the  owner  and  signed 
by  the  material  man  entitled  to  claim  a  lien  in  which  he 
waives  "all  claims  for  lumber  or  other  materials  furnished" 
constitutes  a  waiver  of  his  right  to  claim  a  mechanic's  Hen 
therefor.  Hughes  v.  Lansing,  34  Or.  118  (55  Pac.  Rep. 
95 ;  75  Am.  St.  Rep.  574).     Contractors  who  consent  to  and 
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subcontractors  who  take  agreements  from  the  owner  con- 
veying the  premises  to  such  subcontractors  in  considera- 
tion of  their  completing  the  unfinished  contract  as  far 
as  certain  funds  would  permit  do  not  thereby  waive  their 
rights  to  liens.  Weber  v.  Bushnell,  171  111.  587  (49  N.  E. 
Rep.  728).  Where  a  subcontractor  represents  to  the  owner 
that  he  will  not  look  to  him  for  pay,  and  relying  upon  such 
representation  the  owner  makes  payment  to  the  contractor, 
such  subcontractor  is  estopped  to  assert  any  lien  as  to  money 
'  due  the  contractor  at  the  time.  Green  Bay  Lum.  Co.  v. 
Thomas,  106  la.  154  (76  N.  W.  Rep.  651).  A  banker  fur- 
nishing materials  to  a  contractor  who  receives  from  such 
contractor  money  paid  to  him  on  the  contract,  on  deposit 
subject  to  the  latter's  order  and  whose  checks  he  subse- 
quently honors,  in  an  amount  sufficient  to  pay  his  claim, 
is  not  thereby  paid  so  as  to  lose  his  right  to  enforce  a  lien 
for  materials  furnished  as  to  any  deficit  after  applying  the 
remainder  of  such  deposit  to  his  claim.  Carter  v.  Martin, 
22  Ind.  App.  445  (53  N.  E.  Rep.  1066).  A  materialman 
waives  his  right  to  enforce  a  lien  by  becoming  a  surety  on 
the  bond  of  the  original  contractor  in  which  the  contractor 
expressly  agrees  not  to  suffer  liens  to  be  placed  against  the 
owner's  premises  for  work  or  material  performed  or  fur- 
nished by  him.  Eakins  v.  Frank,  Mont.  (53  Pac. 
Rep.  538).  Citing,  Scheid  v.  Rapp,  121  Pa.  St.  593  (15 
Atl.  Rep.  652)  ;  Trustees,  etc.,  v.  Heise,  44  Md.  480;  Long 
V.  Caffery,  93  Pa.  St.  526 ;  McHenry  v.  Knickerbacker,  128 
Ind.  yy  (27  N.  E.  Rep.  430) ;  Boisot,  Mech.  Liens,  §  586 ; 
Jones,  Liens,  §  1501 ;  Spears  v.  Lawrence,  lo  Wash.  368 
(38  Pac.  Rep.  1049;  45  Am.  St.  Rep.  789). 

Sec.  495.  Loss  or  waiver  of  lien — ^Taking  notes  or 
collateral  security.  The  taking  of  a  promissory  note  by  a 
lien  claimant  maturing  before  the  expiration  of  the  stat- 
utory period  within  which  his  lien  may  be  foreclosed  does 
not  operate  to  waive  the  lien.  Mountain  Elec.  Co.  v.  Miles, 
9  N.  Mex.  512  (56  Pac.  Rep.  284).  Citing,  Aiken  v.  The 
Fannie  Barker,  40  Mo.  ^57;  Bashor  v.  Nordyke,  25  Kan. 
155;  The  Charlotte  v.  Kingsland,  9  Mo.  67;  Clement  v. 
Newton,  78  111.  427;  Morrison  v.  The  Laura,  40  Mo.  260; 
Doane  v.  Clinton,  2  Utah,  417;  Bailey  v.  Hull,  11  Wis.  289 
(78  Am.  Dec.  706) ;  Wheeler  v.  Schroeder,  4  R.  I.  383 ; 
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Hawley  v.  Warde,  4  G.  Greene,  36;  Kingsley  v.  Buchanan, 

5  Watts,  1x8.  A  debtor  who  claims  a  waiver  of  a  me- 
chanic's lien  on  account  of  giving  a  promissory  note  gov- 
erned by  the  law  merchant  has  the  burden  of  proof. 
Rhodes  v.  Webb-Jameson  Co.,  19  Ind.  App.  195  (49  N.  E. 
Rep.  283).  Taking  a  landowner's  note  with  a  third  per- 
son as  surety  operates  to  waive  a  mechanic's  lien;  and  a 
mortgagee  without  notice  of  such  agreement  is  not  bound 
by  an  agreement  between  his  mortgagor  and  one  claim- 
ing a  right  to  a  mechanic's  lien,  to  the  effect  that  such 
right  would  not  be  waived  by  the  claimant  taking  se- 
curity. George  S.  Lyon  &  Sons  Lum.  &  Mfg.  Co.  v.  Equit- 
able L.  &  Inv.  Ass'n,  174  111.  31  (50  N.  E.  Rep.  1006). 
Contractors,  materialmen,  machinists,  or  manufacturers  of 
machinery,  by  taking  a  personal  security,  do  not  waive  the 
lien  given  them  under  Ga.  Code,  §  2801.     Chicago  Bldg. 

6  Mfg.  Co.  V.  Talbottom  Creamery  &  Mfg.  Co.,  106  Ga. 
84  (31  S.  E.  Rep.  809). 

Sec.  496.  Filing  and  recording  building  contracts— » 
Statutes  construed.  Cal.  Code  Civ.  Proc,  §  1183,  relating  ta 
the  filing  of  building  contracts  does  not  provide  for  the  fil- 
ing of  copies  of  such  contracts  or  of  the  plans  and  specifica- 
tions forming  a  part  thereof.  San  Francisco  Lum.  Co.  v» 
O'Neil,  120  Cal.  455  (52  Pac.  Rep.  728).  The  contract  must 
clearly  identify  the  plans  and  specifications.  West  Coast 
Lum.  Co.  V.  Knapp,  122  Cal.  79  (54  Pac.  Rep.  533).  The 
failure  to  have  a  building  contract  in  writing  and  recorded 
as  required  by  this  statute  does  not  deprive  materialmen 
of  their  right  to  a  Hen.  Madera  Flume  &  Trading  Co.  v. 
Kendall,  120  Cal.  182  (52  Pac.  Rep.  304;  65  Am.  St.  Rep. 
177).  Nor  do  they  lose  their  right  to  a  lien  by  furnish- 
ing material  in  accordance  with  the  plans  and  specifica- 
tions which  are  not  sufficiently  identified  to  form  a  part 
of  the  contract  filed.  West  Coast  Lum.  Co.  v.  Knapp,  122 
Cal.  79  (54  Pac.  Rep.  533).  For  further  application  of  this 
statute,  see  Macomber  v.  Bigelow,  123  Cal.  532  (56  Pac. 
Rep.  449). 

Sec.  497.  Filing  of  lien  statement.  In  Iowa  it  is  held 
that  as  between  the  parties  to  the  contract  the  filing  of  a  state- 
ment for  a  mechanic's  lien  is  not  necessary  to  create  a  lien. 


\ 
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Hoppes  V.  Baie,  105  la.  648  (75  N.  W.  Rep.  495) ;  Ewing  v. 
Stockwell,  106  la.  26  (75  N.  W.  Rep.  657).  The  liroper  filing 
of  a  claim  for  a  mechanic's  lien  consists  in  placing  a  sufficient 
statement  in  the  custody  of,  and  leaving  the  same  with  the 
proper  officer  for  the  purpose  of  recording.  Actual  recording 
thereof  is  not  a  prerequisite  to  secure  the  lien.  Neb.  Comp.  Stat, 
ch.  54,  art.  I,  §  2  construed  and  applied.  Watkins  v.  Bugge,  56 
Neb.  615  {yy  N.  W.  Rep.  83).  Applying  Conn.  Gen.  Stat§  3019, 
requiring  a  lien  statement  to  give  the  date  of  the  commencement 
of  the  lien,  it  is  held  that  the  allegation  of  a  particular  daCte 
as  the  commencement  of  the  lien  given  in  the  lien  statement  is 
binding  on  the  lien  claimant  so  that  he  cannot  show  facts  which 
give  the  lien  an  earlier  date,  as  against  bona  fide  purchasers. 
Hartford  Bldg.  &  L.  Ass'n  v.  Goldreyer,  71  Conn.  95  (41  Atl. 
Rep.  659).  Essential  statements  which  have  been  omitted 
cannot  be  supplied  by  averments  in  the  complaint  to  foreclose 
the  Hen  or  by  extrinsic  evidence.  Morrison,  Merrill  &  Co.  v. 
Willard,  17  Utah,  306  (53  Pac.  Rep.  832;  70  Am.  St.  Rep. 
784) .  In  Indiana  it  is  held  that  where  labor  and  material  are 
furnished  to  an  owner  engaged  in  reconstructing  a  building, 
under  a  general  contract  without  specifications  as  to  price,  time 
of  payment,  amount  of  work  to  be  done  or  when  the  building  is 
to  be  completed,  a  lien  filed  within  the  statutory  limit  after  the 
date  of  the  last  item  furnished,  properly  may  include  all 
the  items  furnished.  Patton  v.  Matter,  21  Ind.  App.  T.'jy 
(52  N.  E.  Rep.  173).  La.  Const,  art.  176;  Rev.  Civ.  Code,  art. 
3186,  3249,  3272;  Rev.  Stat.  §  3093  construed  and  applied- 
liens  of  laborers  and  materialmen — necessity  of  registration  and 
time  given  for.  Brashear  v.  Alexandria  Cooperage  Co.,  50 
La.  Ann.  587  (23  So.  Rep.  540). 

Sec.  498.    Filing  of  lien  statement  by  subcontractor 

^^  materialman.    A  lien  statement  for  materials  furnished 

^^  insufficient  where  it  fails  to  state  either  that  they  were  fur- 

'^^shed  to  the  contractor  or  the  name  of  the  person  to  whom 

t^he^y  were  furnished.     Cal.  Code  Civ.  Proc.  §  1187  applied. 

^^a^era  Flume  &  Trading  Co.  v.  Kendall,  120  Cal.  182  (52 

.  Rep.  304;  65  Am.  St.  Rep.  177).     A  lien  claim  by  a  mate- 

xnan  who  has  waived  his  lien  as  to  materials  furnished  up 

y^   ^k,  certain  date  must  distinguish  clearly  the  items  for  which 

^     is  entitled  to  enforce  a  lien.     Hughes  v.  Lansing  34  Or. 

^  -"^^   (55  Pac.  Rep.  95;  75  Am.  St.  Rep.  574).    111.  Rev.  Stat. 
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i88i,  ch.  82  §  31  construed  and  applied — notice  of  lien  claim 
by  subcontractor.  Weber  v.  Bushnell,  171  111.  587  (49  N.  E. 
Rep.  728).  Utah  Rev.  Stat.  §§  1373,  1386  are  not  complied 
with  by  a  lien  statement  for  material  from  which  it  does  not 
appear  that  the  material  was  furnished  for  the  construction  of 
the  building  in  question,  or  that  any  portion  of  the  material 
was  used  in  the  construction  or  purchased  for  the  purpose  of 
constructing  the  building  referred  to,  and  which  contains  no 
statement,  except  inferentially,  of  the  terms,  time  given,  and 
conditions  of  the  principal  contractor's  contract.  Morrison, 
Merrill  &  Co.  v.  Willard,  17  Utah,  306  (53  Pac.  Rep.  832; 
70  Am.  St.  Rep.  784). 

Sec.  499.  Lien  statement — ^Time  for  filing.  The  time 
given  for  filing  a  lien  statement  begins  to  run  from  the  date 
of  the  furnishing  of  the  last  materials  or  labor,  Trueblood  v. 
Shellhouse,  .19  Ind.  App.  91  (49  N.  E.  Rep.  47)  ;  Osborne  v. 
Bigstone  Gap  Colliery  Co.,  96  Va.  58  (30  S.  E.  Rep.  446)  ; 
although  the  material  furnished  at  such  time  is  trifling  in  value. 
Farnham  v.  Richardson,  91  Me.  559  (40  Atl.  Rep.  553). 
Where  a  building  contract  requires  a  contractor  to  suspend 
operations  at  a  certain  date,  the  time  for  filing  a  lien  begins 
to  run  from  such  date,  though  he  afterwards  furnishes  labor 
and  materials.  Wis.  Rev.  Stat.,  §  3318,  applied.  Hinkley  v. 
Grafton  Hall,  loi  Wis.  69  (76  N.  W.  Rep.  1093).  In  Ala- 
bama a  lien  statement  by  one  w'ho  has  furnished  materials 
must  be  filed  within  four  months  from  the  time  the  indebted- 
ness therefor  accrued.  Long  v.  Pocahontas  Coal  Co.,  117 
Ala.  587  (23  So.  Rep.  526).  Cal.  Code  Civ.  Proc.,  §  1187, 
construed  and  applied — ^time  alowed  for  filing  lien  by  one  not 
an  original  contractor — cessation  of  work — abandonment  of 
building.  Marchant  v.  Hayes,  120  Cal.  137  (52  Pac.  Rep. 
154).  Del.  Laws  1879,  ch.  145,  §  i,  construed  and  applied — 
time  for  filing  lien  statement.  Malone  v.  Zielian,  i  Marv. 
(Del.)  285  (40  Atl.  Rep.  944).  No  lien  can  arise  under  Ga. 
Code,  §  2801,  unless  as  provided  in  §  2804,  the  claim  of  lien 
be  actually  recorded  within  three  months  from  the  date 
it  could  lawfully  be  asserted.  Filing  for  record  is  not  suffi- 
cient. Jones  V.  Kern,  loi  Ga.  309  (28  S.  E.  Rep.  850).  111. 
Laws  1874,  act  Mar.  25,  §  28,  construed  and  applied — time 
for  filing  lien  statement.  Weber  v.  Bushnell,  171  111.  587 
(49  N.  E.  Rep.  728).    The  filing  of  a  claim  for  a  mechanic's 
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lien  within  the  time  prescribed  by  la.  Laws  i6th  Gen.  Assem., 
ch.  icx),  §  6,  is  only  necessary  in  order  to  preserve  it  against 
purchasers  or  incumbrancers  in  good  faith  without  notice 
whose  rights  accrue  after  the  expiration  of  the  time  fixed  for 
the  filing  of  the  statement.  Peatman  v.  Centerville  Light, 
H.  &  P.  Co.,  105  la.  I  (74  N.  W.  Rep.  689;  67  Am.  St.  Rep. 
276).  Ky.  Stat.,  §  2468,  construed  and  applied — filing  of  lien 
statement  within  60  days.  Cunningham  v.  Fischer,  Ky. 
(48  S.  W.  Rep.  993;  20  Ky.  Law  Rep.  1167).  Under 
Me.  Rev.  Stat.,  ch.  91,  §  30,  the  lien  statement  must  be  filed 
within  40  days  after  the  claimant  ceases  to  labor  or  furnish 
materials.  Woodruff  v.  Hovey,  91  Me.  116  (39  Atl.  Rep. 
469) ;  Hartley  v.  Richardson,  91  Me.  424  (40  Atl.  Rep.  336). 
The  sixty  days  given  for  filing  a  lien  statement  under  Md. 
Code  Art.  63,  §  11,  dates  from  the  final  completion  of  the 
building  according  to  the  specifications  in  the  contract.  Her- 
mann V.  Mertens,  87  Md.  725  (39  Atl.  Rep.  618).  Minn. 
Gen.  Stat.  1894,  §  6236,  applied — ^filing  of  lien  within  90 
days.  Shaw  v.  Fjellman,  72  Minn.  465  (75  N.  W.  Rep.  705). 
-Hill's  Ann.  Or.  Laws,  §§  3673,  3678,  construed  and  applied — 
tirn^  for  filing  lien.  Fitch  v.  Howitt,  32  Or.  396  (52  Pac. 
^ep.  192). 

Sec.  500.  Lien  statement — Extension  of  time  for  filing 
^y^  K^epairs  or  substitution  of  new  materials.  The  time  for 
.^^'^^  a  subcontractor's  lien  may  be  extended  by  his  furnish- 
^^^^     additional  materials  on  the  demand  of  the  contractor,  in 


^*^^:r  that  he  may  remedy  defects  in  his  work  so  that  the 
J'^^^'^^r  will  accept  the  same,  Minneapolis  Trust  Co.  v.  Great 
^  ^^^^tihern  Ry.  Co.,  74  Minn.  30  (76  N.  W.  Rep.  953)  ;  but  a 

^^^  Inanic  who  has  made  a  substantial  completion  of  his  con- 


.      ^-^t^    cannot  extend  the  time  allowed  for  filing  his  lien  claim 
'^^^^^•-^bsequent  trivial  alterations  or  repairs.     Hartley  v.  Rich- 


^<:Dn,  91  Me.  424  (40  Atl.  Rep.  336).     Work  done  by  a 

y  ^^^»^actor  for  the  purpose  of  extending  the  time  for  filing  a 

^nd  not  bona  fide  for  the  purpose  of  carrying  out  his  con- 

y     ^^'•^^  will  not  be  considered  in  fixing  the  time  in  which  his 

T^    ^liould  have  been  filed.    O'Driscoll  v.  Bradford,  171  Mass. 

«  C  50  N.  E.  Rep.  628).    A  contractor  agreeing  to  construct 

^^,^^1  timbing  and  heating  plant"  in  a  building  and  keep  the 

'"^^    in  good  repair  for  one  year  after  its  completion,  may  ex- 

^^     the  time  for  filing  his  lien  by  the  making  of  repairs  dur- 
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ing  such  year,  as  against  the  owner,  but  not  as  against  third 
parties  acquiring  rights  in  the  property  for  value  after  the 
completion  of  the  plant,  and  without  actual  notice  or  knowl- 
edge of  the  contract.  Shaw  v.  Fjellman,  y2  Minn.  465  (75 
N.  W.  Rep.  705). 

Sec.  501.  Lien  statement — Designation  of  owners- 
Description  of  premises.  R.  I.  Gen.  Stat.,  ch.  206,  §  7, 
which  requires  a  statement  to  designate  "to  what  or  whose 
estate  *  *  *  ^^  ^^aA  account  or  demand  refers,"means 
that  the  name  of  the  owner  at  the  time  the  construction  was 
begun  and  the  lien  attached  should  be  given.  Chace  v.  Pidge, 
21  R.  I.  70  (41  At.  Rep.  1015).  The  fact  that  more  land  is 
included  in  a  notice  of  intention  to  hold  a  mechanic's  lien 
than  is  necessary  to  discharge  the  lien  does  not  fender  the  lien 
invalid,  nor  does  it  make  it  necessarily  indefinite.  Heyde  v. 
Suit,  22  Ind.  App.  83  (52  N.  E.  Rep.  456).  Where  a  lien  is 
sought  to  be  enforced  against  a  town  lot  a  description  which 
designates  it  by  proper  number  and  gives  the  number  of  the 
block  and  the  name  of  the  county  and  territory  in  which  it  is 
situated,  will  not  be  held  insufficient  because  it  fails  to  state 
the  town  in  which  the  property  is  situated  in  the  body  of  the 
lien  statement  if  such  information  clearly  appears  from  the 
itemized  statement  attached  to  and  made  a  part  of  the  lien 
statement.  Blanshard  v.  Schwartz,  7  Okla.  23  (54  Pac.  Rep. 
303).  If  there  appear  enough  in  the  description  to  enable  a 
party  familiar  with  the  locality  to  identify  the  premises  in- 
tended to  be  described  with  reasonable  certainty,  to  the  ex- 
clusion of  others,  it  will  be  sufficient.  Griffith  v.  Maxwell, 
20  Wash.  403  (55  Pac.  Rep.  571);  Blanshard  v.  Schwartz, 
7  Okla.  23  (54  Pac.  Rep.  303).  Citing,  Seaton  v.  Hixon,  35 
Kan.  663  (12  Pac.  Rep.  22)  ;  McClintock  v.  Rush,  63  Pa.  St. 
203;  Parker  v.  Bell,  7  Gray,  429;  Caldwell  v.  Ashbury,  29 
Ind»  451 ;  Kansas  City  Hotel  v.  Sauer,  65  Mo.  278. 

Sec.  502.  Lien  statement — Statement  of  contract  and 
account.  A  statement  for  the  specific  amount  for  which 
a  lien  is  claimed,  and  that  it  is  for  labor  and  material  furnished 
at  the  instance  and  request  of  the  owner  is  sufficient  without 
an  itemized  statement  of  the  account.  Rhodes  v.  Webb- Jame- 
son Co.,  19  Ind.  App.  195  (49  N.  E.  Rep.  283).  Allegations 
of  a  contract  with  certain  individuals  for  the  erection  of  a  fac- 
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tory  building  in  which  they  agreed  among  themselves  that 
each  should  subscribe  certain  sums  for  the  erection  of  such 
building  and  that  they  afterwards  would  organize  a  corpora- 
tion in  which  they  would  hold  stock  in  the  proportion  to  such 
sums,  is  sufficient  to  sustain  the  enforcement  of  a  lien  against 
such  corporation  after  organization.  Chicago  Bldg.  &  Mfg. 
Co.  V.  Talbottom  Creamery  &  Mfg.  Co.,  io6  Ga.  84  (31  S.  E. 
Rep.  809).  Where  a  contract  to  furnish  certain  materials 
necessary  to  the  construction  of  a  building,  at  a  stipulated 
price,  provided  that  additional  materials  required  should  be 
furnished  at  the  same  prices,  all  items  furnished  under  such 
contract  properly  may  be  regarded  as  having  been  furnished 
under  a  single  contract.  Watkins  v.  Bugge,  56  Neb.  615  {TJ 
N.  W.  Rep.  83).  Particular  lien  statement  held  not  void  on 
the  ground  that  the  dates  of  the  various  items  of  the  account 
were  not  sufficiently  stated.  Koken  Iron  Works  v.  Roberson 
Ave.  Ry.  Co.,  141  Mo.  228  (44  S.  W.  Rep.  269). 

A  lien  statement  by  a  contractor  for  erecting  a  house 
reciting  "that  said  house'  was  to  be  erected,  to  consist  of  five 
rooms,  and  to  be  finished  in  a  workmanlike  manner,  for  the 
agreed  price  of  $740 ;  that  in  addition  extra  work  to  the  agreed 
price  of  $5  was  performed,"  sufficiently  complies  with  Cal. 
Code  Civ.  Proc,  §  1187,  requiring  the  notice  of  lien  to  con- 
tain a  statement  of  the  "terms,  time  given  and  conditions  of 
the  contract."  McGinty  v.  Morgan,  122  Cal.  103  (54  Pac. 
Rep.  392).  A  statute  (111.  Laws  1887,  P-  219,  §  4)  requiring 
a  statement  to  "set  forth  the  times  when  such  material  was 
furnished  or  the  labor  performed,"  is  not  complied  with  by  a 
statement,  "work  on  the  aforesaid  buildings  was  commenced 
Jan.  20,  1893,  a^d  completed  Aug.  18,  1893."  Applying  this 
statute,  a  lien  statement  filed  for  labor  and  materials  furnished 
and  bestowed  upon  several  distinct  buildings  under  one  con- 
tract is  insufficient  to  authorize  a  decree  apportioning,  the  lien 
against  the  several  pieces  of  property  where  there  is  nothing 
in  the  statement  to  indicate  the  amount  of  labor  or  material 
bestowed  upon  each  building  or  that  such  amounts  were  equal. 
Buckley  v.  Commercial  Nat.  Bank,  171  111.  284  (49  N.  E. 
Rep.  617).  Where  a  statute  (Ind.  Rev.  Stat.  1894,  §  7255) 
gives  subcontractors  and  contractors  the  same  right  to  ac- 
quire a  Hen,  one  lien  statement  for  materials  furnished  may 
embrace  several  accounts,  some  of  which  are  against  con- 
tractors,  and   others   against   subcontractors.     Trueblood   v. 
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Shellhouse,  19  Ind.  App.  91  (49  N.  E.  Rep.  47).  N.  Dak. 
Comp.  Laws,  §  5476,  construed  and  applied — ^particular  state- 
ment on  account  held  sufficient.  Turner  v.  St.  John,  8  N. 
Dak.  245  (78  N.  W.  Rep.  340).  Pa.  Laws  183 1,  p.  243,  con- 
strued and  applied — lien  claim  for  materials  furnished  for 
several  houses  under  one  contract — ^apportionment  of  amount 
among  houess.  Gordon  v.  Norton,  186  Pa.  St.  168  (40  Atl. 
Rep.  312).  Va.  Code,  §§  2476-2478,  construed  and  applied — 
sufficiency  of  statement  of  account.  Gilman  v.  Ryan,  95  Va. 
494  (28  S.  E.  Rep.  87s). 

Sec.  503.  Lien  statement — Mistakes  and  inaccuracies 
— Including  nonlienable  items.  Unintentional  mistakes  and 
inaccuracies  in,  a  lien  statement  from  which  no  one  is  directly 
injured,  will  not  nullify  the  statement.  St.  Croix  Lum.  Co.  v. 
Davis,  105  la.  2,7  (74  N.  W.  Rep.  756) ;  Simonsoh  Bros.  Mfg. 
Co.  V.  Citizens'  State  Bank,  105  la.  264  (74  N.  W.  Rep.  905)  ; 
Ewing  V.  Stockwell,  106  la.  26  (75  N.  W.  Rep.  657) ;  Green 
Bay  Lum.  Co.  v.  Thomas,  106  la.  154  (76  N.  W.  Rep.  749)  ; 
Turner  v.  St.  John,  8  N.  Dak.  245  (78  N.  W.  Rep.  340). 
Under  la.  Code,  §  3092,  which  requires  the  statement  of  ac- 
count attached  to  the  affidavit  for  a  mechanic's  lien  to  set 
forth  the  time  when  the  material  was  furnished  or  the  labor 
performed,  it  is  held  that  mere  inaccuracy  in  fixing  the  time 
will  not  defeat  the  lien.  Johnson  v.  Otto,  105  la.  506  (75 
N.  W.  Rep.  492).  Including  nonlienable  items  will  not  defeat 
a  claim  where  they  easily  can  be  separated  from  lienable 
items.  Perkins  v.  Wilson,  i  Marv.  (Del.)  196  (40  Atl. 
Rep.  950) ;  Title  Guarantee  &  T.  Co.  v.  Wrenn,  35  Or.  62 
(56  Pac.  Rep.  271)  ;  Cochran  v.  Baker,  34  Or.  555  (56  Pac. 
Rep.  641).  But  where  the  value  of  such  items  is  not  given 
on  account  of  which  it  is  impossible  to  determine  the  amount 
for  which  the  lien  properly  might  be  established,  the  entire 
lien  is  defeated.  Peatman  v.  Centerville  Light,  H.  &  P.  Co., 
105  la.  I  (74  N.  W.  Rep.  689;  67  Am.  St.  Rep.  276). 

Sec.  504.    Lien  statement — Verification.    An  affidavit 

to  a  lien  statement  filed  on  behalf  of  a  firm,  purporting  to  be 
by  one  member  of  the  firm,  but  signed  in  the  firm  name,  is 
insufficient.  McGillivray  v.  Case,  107  la.  17  (JJ  N.  W.  Rep. 
483.  A  statute  (Ala.  Code  1896,  §  2727),  requiring  a  lien 
statement  to  be  verified  by  "oath  of  the  claimant  or  some 
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other  person  having  knowledge  of  the  facts,"  is  not  complied 
with  by  verification  on  knowledge  and  belief,  and  a  verifica- 
tion defective  for  this  reason  is  not  cured  by  proof  of  affiant's 
personal  knowledge  of  the  facts.  Long  v.  Pocahontas  Coal 
Co.,  117  Ala.  587  (23  So.  Rep.  526).  In  alleging  a  verifica- 
tion of  a  lien  statement  it  is  sufficient  to  use  the  word  "seal" 
after  the  officer's  name  before  whom  the  verification  was 
taken.  Griffith  v.  Maxwell,  20  Wash.  403  (55  Pac.  Rep.  571). 
A  lien  statement  filed  under  N.  Dak.  Comp.  Laws,  §  5476,  is 
not  rendered  a  nullity  by  the  fact  that  the  verification  thereof 
is  not  attested  by  the  officer's  jurat,  and  the  fact  that  the  affi- 
davit was  propely  made  by  the  affiant  may  be  shown  aliunde. 
Turner  v.  St.  John,  8  N.  Dak.  245  (78  N.  W.  Rep.  340). 
See  opinion  for  exhaustive  review  of  authorities  on  this  point.' 

Sec.  505.  Lien  statement — ^Amendment.  Where  the 
only  defect  in  a  lien  statement  is  the  designation  of  one  of 
the  parties  against  whom  it  is  filed  as  a  contractor,  where  he 
is  in  fact  the  owner  and  the  other  party  is  his  fraudulent 
grantee,  the  court  will  permit  the  necessary  amendment  to 
show  the  facts,  it  not  appearing  that  innocent  third  parties 
have  suflFered  thereby.  Jacob  Bohem  &  Bros.  v.  Seel,  185 
Pa.  St.  382  (39  Atl.  Rep.  1009).  Ok4a.  Stat,  §  4531,  con- 
strued and  aplied — ^amendment  of  lien  statement.  Blanshard 
V.  Schwartz,  7  Okla.  23  (54  Pac.  Rep.  303). 

Sec.  506.  Enforcement  of  lien — Complaint..  .A  com- 
plaint to  enforce  a  mechanic's  lien  need  not  allege  a"  previous 
demand  for  payment,  Rhodes  v.  Webb-Jameson  Co.,  19  Ind. 
App.  195  (49  N.  E.  Rep.  283)  ;  and  a  complaint  to  enforce 
a  lien  for  materials  furnished  a  contractor,  which  alleges  a 
contractual  relation  between  the  owner  and  such  contractor, 
need  not  set  out  in  detail  the  terms  and  conditions  of  the  con- 
tract between  them.  Griffith  v.  Maxwell,  20  Wash.  403  (55 
Pac.  Rep.  571).  Where  the  allegations  as  to  the  ownership 
in  the  complaint  are  sufficient  when  considered  with  the  alle- 
gations on  that  subject  contained  in  the  notice  which  is  filed 
with  and  made  a  part  of  the  complaint,  the  complaint  will  not 
be  held  insufficient  when  first  questioned  on  appeal.  Heyde 
V.  Suit,  22  Ind.  App.  83  (52  N.  E.  Rep.  456).  Erroneous 
allegations  as  to  the  terms  of  the  contract  which  are  corrected 
by  the  allegations  in  the  Hen  statement  and  the  findings  of  the 


§  506--508  mechanics'  liens.  4C2 

court  are  harmless.  Webb  v.  Kuns,  Cal.  .(54  Pac. 
Rep.  78).  Particular  complaint  to  enforce  a  lien  for  mate- 
rials held  sufficient.  Bogue  v.  Guthe,  54  Neb.  236  (74  N. 
W.  Rep.  588). 

I 

Sec.  507.    Enforcement  of  lien — ^Parties  and  defenses. 

A  mechanic's  lien  against  an  equitable  interest  in  real  estate 
may  be  foreclosed  without  making  the  holder  of  the  legal 
title  a  party.  Sheppard  v.  Messenger,  107  la.  717  {^TJ  N.  W. 
Rep.  5x5).  In  an  action  to  foreclose  a  lien  for  materials  fur- 
nished for  a  building,  a  contractor  having  charge  of  its  con- 
struction is  not  a  necessary  party  unless  a  personal  decree  is 
sought  against  him  by  the  owner.  Hand  Mfg.  Co.  v.  Marks, 
36  Or.  523  (52  Pac.  Rep.  512).  The  holder  of  a  mortgajje 
void  on  its  face  is  not  a  necessary  party.  Bluff  City  Lum. 
Co.  v.Bloom,  54  Ark.  492  (43  S.  W.  Rep.  503).  A  prior  judg- 
ment and  sale  in  favor  of  a  different  lien  creditors  does  not 
bar  the  right  of  the  mechanic's  lien  claimant  to  a  judgment 
of  lien  entered  against  the  same  property.  Koken  Iron 
Works  v.  Roberson  Ave.  Ry.  Co.,  141  Mo.  228  (44  S.  W. 
Rep.  269).  For  construction  of  particular  answer,  see 
Lingard  v.  Beta  Theta  Pi  Hall  Ass'n,        Cal.  (56  Pac. 

Rep.  58). 

Sec.  508.  Enforcement  of  lien — Statute  of  limitationsw 
In  Nebraska  an  action  to  foreclose  a  mechanic's  lien  must  be 
commenced  within  two  years  after  the  filing  of  a  claim  for 
a  lien  in  the  office  of  the  register  of  deeds ;  and  such  action 
is  deemed  commenced  at  the  date  of  the  summons  which  is 
served  upon  the  defendant.  Calkins  v.  Miller,  55  Neb.  601 
(75  N.  W.  Rep.  1108).  Construing  and  applying  Ind.  Rev. 
Stat.  1894,  §  7259,  requiring  an  action  to  foreclose  a  mechan- 
ic's lien  to  be  brought  within  one  year  from  the  time  of  filing 
the  notice  therefor  and  providing  that  "if  said  lien  shall  not 
be  enforced  within  the  time  prescribed  by  this  section,  the 
same  shall  be  null  and  void,"  it  is  held  that  an  action  brought 
within  the  time  preserves  the  validity  and  priority  of  the  lien 
only  as  to  such  persons  as  were  made  parties  to  the  action. 
Union  Nat.  Sav.  &  Loan  Ass'n  v.  Helberg,  152  Ind.  139  (51  N. 
E.  Rep.  916) ;  Deming-Colburn  Lum.  Co.  v.  Union  Nat.  Sav. 
&  Loan  Ass'n,  151  Ind.  463  (51  N.  E.  Rep.  936)  ;  Husted  v. 
National  Home  Bldg.  &  L.  Ass'n,  152  Ind.  698  (51  N.  E. 
Rep.  1067)  ;  Stoermer  v.  People's  Sav.  Bank,  152  Ind.  ICX4 
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(52  N.  E.  Rep.  606).  Neb.  Comp.  Stat.  1893,  ch.  54,  Art.  i, 
§  3>  providing  that  mechanics'  liens  **shall,  from  the  com- 
mencement of  such  labor  or  the  furnishing  of  such  materials 
for  two  years  after  the  filing  of  such  lien  operate  as  a  lien  on 
the  several  descriptions  of  such  structures,"  is  held  to  operate 
on  the  life  of  the  lien,  and  a  mechanic*s  lien  cannot  be  con- 
tinued in  force  beyond  the  statutory  period  of  two  years,  ex- 
cept as  to  such  persons,  including  mortgagees,  as  are  made 
parties  to  an  action  to  foreclose  within  that  period,  and  served 
with  summons  issued  within  that  time.  Goodwin  v.  Cun- 
ningham, 54  Neb.  II  (74  N.  W.  Rep.  315).  One  is  not  re- 
lieved from  the  duty  of  bringing  an  action  to  foreclose  his 
lien  within  six  months  after  filing,  in  order  to  hold  it,  as  pro- 
vided by  Hill's  Ann.  Or.  Laws,  §  3675,  by  the  fact. that  the 
debt  is  payable  in  installments  all  of  which  do  not  fall  due 
within  that  time,  Capital  Lum.  Co.  v.  Ryan,  34  Or.  73  (54 
Pac.  Rep.  1093)  J  ^or  ^s  this  statute  complied  with  by  a  lien 
claimant  setting  up  his  lien  in  an  answer  in  a  suit  by  another 
lienhold-er  where  a  statute  (§  3677)  requires  that  all  other 
lienholders  shall  be  made  parties  to  an  action  to  foreclose  a 
lien.  Title  Guarantee  &  T.  Co.  v.  Wrenn,  35  Or.  62  (56  Pac. 
Rep.  271).  A  mere  appearance  by  intervening  lien  claimants 
made  parties  to  a  suit  brought  by  others  to  enforce  a  me- 
chanic's lien,  does  not  constitute  a  suit  by  them  "for  enforcing 
the  lien"  within  the  meaning  of  Mass.  Pub.  Stat.,  ch.  191, 
§  9,  providing  that  such  suit  must  be  commenced  within  90 
days  after  ceasing  to  furnish  labor  or  material.  Davis  v. 
Arthur,  170  Mass.  449  (49  N.  E.  Rep.  739). 

Sec.  509.  Enforcement  of  lien — Proof  in  the  action — 
Allowance  of  attorney's  fees.  A  complaint  alleging  the 
performance  of  services  under  an  agreement  with  the  de- 
fendant is  not  sustained  by  proof  of  performance  under  an 
agreement  with  her  husband  which  was  assented  to  by  the 
defendant  after  the  work  had  begun.  Whiting  v.  Koepke, 
71  Conn,  yy  (40  Atl.  Rep.  1053).  A  lien  not  only  must  be 
created  properly,  but,  where  the  lien  is  sought  to  be  enforced, 
proper  allegations  must  be  made,  and  they  must  be  sustained 
by  proof  and  the  mere  production  of  the  claim  sworn  to  and 
filed  in  the  clerk's  office,  even  if  it  complies  with  the  statu- 
tory requirements  sufficiently  to  constitute  a  lien  on  property 
for  the  construction  of  which  the  materials  in  the  account 
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filed  were  furnished,  will  not  be  sufficient  to  authorize  a  sale 
of  the  property  under  a  decree  of  the  court ;  and  especially  is 
this  the  case  when  all  the  material  allegations  of  the  bill  are 
denied,  and  no  proof  is  furnished  to  sustain  them.  Central 
City  Brick  Co.  v.  Norfolk  &  W.  R.  Co.,  44  W.  Va.  286  (28 
S.  E.  Rep.  926).  To  the  same  effect  is  the  case  of  Portsmouth 
Sav.  Bank  v.  Riley,  54  Neb.  531  (74  N.  W.  Rep.  838).  A 
statute  providing  for  the  allowance  of  attorney's  fees  in  an 
action  to  foreclose  a  mechanic's  lien  is  constitutional.  Grif- 
fith V.  Maxwell,  20  Wash.  403  (55  Pac.  Rep.  571);  Title 
Guarantee  &  T.  Co.  v.  Wrenn,  35  Or.  62  (56  Pac.  Rep.  271). 

Sec.  510.    Enforcement  of  lien — Miscellaneous  notes. 

A  variance  between  the  allegations  of  the  complaint  and  the 
lien  statement  in  the  designation  of  the  street  number  of  the 
building  is  immaterial,  where  both  descriptions  give  the  same 
bock  and  lot,  and  it  is  not  shown  that  there  is  any  other  build- 
ing on  the  lot.  Griffith  v.  Maxwell,  20  Wash  403  (55  Pac. 
Rep.  571).  Where  one  purchasing  a  mechanic's  lien  for  less 
than  its  face  value  seeks  to  enforce  it,  his  recovery  will  not 
be  limited  to  the  amount  he  paid  for  the  lien.  Title  Guarantee 
&  T.  Co.  V.  Wrenn,  35  Or.  62  (56  Pac.  Rep.  271).  Applying 
la.  Code  1873,  §  2618,  subd.  5,  providing  for  service  by  pub- 
lication. It  is  held  that  a  subcontractor  having  an  open  un- 
liquidated account  against  the  principal  contractor  may  bring 
an  action  against  the  owner  to  foreclose  his  lien  in  which  he 
may  adjudicate  the  amount  due  him  from  the  principal  con- 
tractor who  is  served  only  by  publication.  Simonson  Bros. 
Mfg.  Co.  V.  Citizens'  State  Bank,  105  la.  264  (74  N.  W.  Rep. 
905).  111.  Laws  1895,  p.  231,  §  12,  providing  for  the  appoint- 
ment of  a  receiver  in  an  action  to  foreclose  a  mechanic's  lien 
confers  a  new  right,  and  by  §  40  it  is  provided  -that  the  statute 
**shall  not  be  so  construed  as  to  affect  any  rights  existing  or 
actions  pending  at  the  time  this  act  shall  take  effect."  Stone 
V.  Tyler,  173  111.  147  (50  N.  E.  Rep.  688).  Ga.  Code,  §  2815. 
applied — particular  verdict  held  sufficient.  Ryals  v.  Smith, 
102  Ga.  768  (29  S.  E.  Rep.  968).  Wis.  Rev.  Stat.  1878, 
§  3323,  applied — right  to  jury  trial.  Siebrecht  v.  Hogan,  99 
Wis.  437  (75  N.  W.  Rep.  71). 


MINES 


EPITOME  OF  CASES. 

Sec.  511.    Right  to  drill  and  operate  oil  wells — Ma- 
licious operations  for  the  purpose  of  draining  adjoining 
land.     One  having  a  right  to  operate  a  certain  tract  of  land 
for  oil,  cannot  enjoin  an  oil  company  owning  an  adjoining 
tract  from  operating  wells  on  its  own  land  near  the  bound- 
ary line  between  them,  although  it  is  alleged  that  such 
wells  are  'operated  maliciously  for  the  purpose  of  draining 
the  oil  supply  of  the  tract  in  which  the  plaintiff  is  inter- 
ested.    Kelly  V.  Ohio  Oil  Co.,  57  O.  St.  317  (49  N.  E.  Rep. 
399;  63  Am.  St.  Rep.  721;  39  L.  R.  A.  765).    The  court 
say:     "The  question   is  not  as  to  the  motive — fraud  or 
malice — which  may  have  induced  the  oil  company  to  drill 
the  wells  sought  to  be  enjoined.     The  only  question  of 
practical  importance  is,  had  the  oil    company  the    legal 
right  to  drill  the  wells?    When  a  person  has  the  legal 
right  to  do  a  certain  act,  the  motive  with  which  it  is  done 
is  immaterial.     The  right  to  acquire,  enjoy,  and  own  prop- 
erty carries  with  it  the  right  to  use  it  as  the  owner  pleases, 
so  long  as  such  use  does  not  interfere  with  the  legal  rights 
of  others.     To  drill  an  oil  well  near  the  line  of  one's  land 
cannot  interfere  with  the   legal   rights  of  the  owner  of 
adjoining    lands,    so    long    as    all    operations    are    con- 
fined to  the  lands  upon  which  the  well  is  drilled.     What- 
ever gets  into  the  well  belongs  to  the  owner  of  the  well, 
no  matter  where  it  came  from.     In  such  cases  the  well 
and   its   contents  belong  to  the  owner  or  lessee  of  the 
land,  and  no  one  can  tell  to  a  certainty  from  whence  the 
oil,  gas  or  water  which  enters  the  well  came,  and  no  legal 
rights  as  to  the  same  can  be  established  or  enforced  by  an 
adjoining  landowner.    The  right  to  drill  and  produce  oil 
on  one's  own  land  is  absolute,  and  cannot  be  supervised  or 
controlled  by  a  court  or  an  adjoining  landowner.     So  long 
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as  the  operations  are  legal,  their  reasonableness  cannot  be 
drawn  in  question.  As  was  pointed  out  in  Letts  v.  Kes- 
sler,  54  O.  St.  73  (42  N.  E.  Rep.  765;  40  L.  R.  A.  177),  it 
is  intolerable  that  the  owner  of  real  property  before  mak- 
ing improvements  on  his  own  lands,  should  be  compelled 
to  submit  to  what  his  neighbor  or  a  court  of  equity  might 
regard  as  a  reasonable  use  of  his  property.  Petroleum 
oil  is  a  mineral,  and  while  in  the  earth  it  is  a  part  of  the 
realty,  and,  should  it  move  from  place  to  place  by  percola- 
tion or  otherwise,  it  forms  part  of  that  tract  of  land  in 
which  it  tarries  for  the  time  being,  and,  if  it  move  to  the 
next  adjoining  tract,  it  becomes  part  and  parcel  of  that 
tract;  and  it  forms  part  of  some  tract  until  it  reaches  a 
well,  and  is  raised  to  the  surface,  and  then  for  the  first 
time  it  becomes  the  subject  of  distinct  ownership,  separate 
from  the  realty,  and  becomes  personal  property, — ^the 
property  of  the  person  into  whose  well  it  came.  And  this 
is  so  whether  the  oil  moves,  percolates,  or  exists  in  pools 
or  deposits.  In  either  event,  it  is  the  property  of,  and  be- 
longs to,  the  person  who  reaches  it  by  means  of  a  well, 
and  severs  it  from  the  realty,  and  converts  it  into  per- 
sonalty. While  it  is  generally  supposed  that  oil  is  drained 
into  wells  for  a  distance  of  several  hundred  feet,  the  mat- 
ter is  somewhat  uncertain,  and  no  right  of  sufficient  weight 
can  be  founded  upon  such  uncertain  supposition  to  over- 
come the  well-known  right  which  .every  man  has  to  use 
his  property  as  he  pleases,  so  long  as  he  does  not  interfere 
v^ith  the  legal  rights  of  others.  Protection  of  lines  of  ad- 
joining lands  by  the  drilling  of  wells  on  both  sides  of  such 
lines  affords  an  ample  and  sufficient  remedy  for  the  sup- 
posed grievances  complained  of  in  the  petition  and  supple- 
mental petition,  without  resort  to  either  an  injunction  or 
an  accounting.  The  cases  of  Coal  Co.  v.  Tucker,  48  O.  St. 
41  (26  N.  E.  Rep.  630;  29  Am.  St..  Rep.  528;  12  L.  R.  A. 
577),  and  Collins  v.  Gas  Co.,  131  Pa.  St.  143  (18  Atl.  Rep. 
1012;  17  Am.  St.  Rep.  791 ;  6  L.  R.  A.  280),  and  other  like 
cases,  in  which  some  harmful  substance  was  sent,  con- 
veyed, or  caused  to  go  from  the  premises  of  one  to  the 
premises  of  another,  have  no  application  here,  because  in 
this  case  nothing  reached  the  plaintiff's  lands  from  the 
premises  of  the  defendant,  and  the  only  complaint  is  that 
the  oil  company  so  used  its  own  premises  as  to  secure  and 
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appropriate  to  its  own  use  that  which  came  into  its  lands 
by  percolation,  or  by  flowing  through  unknown  natural 
underground  channels.  This  it  had  a  right  to  do.  While 
the  drilled  oil  well  is  artificial,  the  pores  and  channels 
through  which  the  oil  reached  the  bottom  of  the  well  are 
natural." 

Sec.  512.     Mining  leases.    Where  a  corporation  hold- 
ing and  operating  as  a  lessee  under  a  mining  lease  stipu- 
lating for  the  payment  of  certain  royalties  to  the  lessor 
is  transformed  into  a  new  corporation  which  is  merely  the 
old  one  under  another  name,  such  new  corporation  be- 
comes liable  for  royalties  subsequently  accruing  under  the 
lease.    Higgins  v.  California  Pet.  &  Asphalt  Co.,  122  Cal. 
373   (SS  Pac-  Rcp-   155)-    Where  a  coal  lease  binds  the 
lessees  to  mine  and  ship  a  sufficient  quantity  of  coal  to 
produce  a  specified  sum  yearly  at  the  rents  designated, 
"unless  prevented  from  doing  so  by  unavoidable  accident 
or  occurrences  beyond  their  control,"  the  exhaustion  of 
the  coal  upon  the  premises  releases  them  from  liability  for 
rent.     Bannan  v.  Graeff,  186  Pa.  St.  648  (40  Atl.  Rep.  805). 
Where  a  mining  lease  expressly  provides  that  the  lessors, 
their  heirs  and  assigns,  upon  the  violation  of  a  particular 
condition,  without  demand,  notice  or  act  may  re-enter  the 
premises,  such  a  stipulation  operates  as  an  express  waiver 
upon  the  part  of  the  lessee  of  all  demand  or  notice ;  and 
where  the  lessor  or  his  representatives  remain  in  posses- 
sion of  the  land,  no  demand  for  surrender  or  forfeiture  of 
the  lease  is  required.     Island  Coal  Co.  v.  Combs,  152  Ind. 
379  (53  N-  E.  Rep.  452).     Applying  Mont.  Civ.  Code,  §§ 
2209,  2210,  evidence  of  qualified  witnesses  is  admissible  to 
interpret  technical  terms  used  in  a  mining  lease  according 
to  the   usual   understanding  of   the   minors.     Cambers   v. 
Lowry,  21  Mont.  478  (54  Pac.  Rep.  816).     For  construction 
of  particular  mining  leases,   see   Cambers   v.    Lowry,  21 
Mont.  478  (54  Pac.  Rep.  816)  ;  Oglesby's  Ex'x  v.  Hughes, 
96  Va.  115  (30  S.  E.  Rep.  439) ;  Island  Coal  Co.  v.  Combs, 
152  Ind.  379  (53  N.  E.  Rep.  452). 

Sec.  313.  Mining  leases — Forfeiture  and  abandonment. 
Where  a  lease  for  oil  and  gas  contemplates  that  the  lessee 
have  two  years  in  which  to  bore  a  well,  and  provides  "that 
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the  party  of  the  second  part  shall  pay  to  the  party  of  the 
first  part  $ioo  per  month  in  advance,  until  a  well  is  com- 
pleted, from  the  date  of  this  lease,  and  a  failure  to  complete 
such  well,  or  to  pay  said  rental  when  due,  or  within  ten 
days  thereafter,  shall  render  this  lease  null  and  void,  and 
can  only  be*renewed  by  mutual  consent,  and  no  right  of 
action  shall,  after  such  failure,  accrue  to  either  party  on 
account  of  the  breach  of  any  covenant  herein  contained. 
*  *  *  It  is  further  agreed  that  the  second  party  shall 
have  the  right  at  any  time  to  surrender  this  lease  to  the 
party  of  the  first  part,  and  thereafter  be  fully  discharged,"" 
it  is  held  that  the  forfeiture  provisions  are  for  the  lessor's 
benefit,  and  he  can  avail  himself  of  them  to  declare  a  for- 
feiture for  the  nonpayment  of  the  rental  or  not  as  he 
chooses  and  if  he  does  not  he  can  recover  rental  until  the 
surrender  of  the  lease ;  and  tho  lessee  is  not  released  from 
his  obligation  to  pay  rent  by  his  mere  failure  to  bore  a 
well  and  to  pay  the  rent.  Roberts  v.  Bettman,  45  W.  Va. 
143  (30  S.  E.  Rep.  95).  For  construction  of  particular  oil 
lease  as  to  abandonment  and  forfeiture,  see  Ahrns  v. 
Chartiers  Val.  Gas  Co.,  188  Pa.  St.  249  (41  Atl.  Rep.  739). 
In  the  case  of  Island  Coal  Co.  v.  Combs,  152  Ind.  379 
(53  N.  E.  Rep.  452),  the  supreme  court  of  Indiana  say: 
'*In  leases  of  mineral  lands,  where  the  lessee  agrees  to- 
pay  to  the  lessor  a  royalty  or  rent,  which  depends  on  the 
amount  of  coal  or  other  product  mined,  the  lessee  thereby, 
in  the  absence  of  any  provision  to  the  contrary,  impliedly 
obligates  himself  to  begin  the  development  of  the  coal,  and 
the  mining  thereof,  within  a  reasonable  time  after  the  ex- 
ecution of  the  lease.  As  to  what  may  be  regarded  as  a 
reasonable  time,  however,  depends  upon  the  circumstances- 
of  the  particular  case.  Where  the  rent  to  be  paid  to  the 
lessor  is  a  royalty  measured  by  so  much  per  ton  on  the 
product  mined,  the  authorities  affirm  that  it  is  not  within 
the  option  or  discretion  of  the  lessee  to  fail  to  develop  and 
operate  the  mines  upon  the  leased  premises  for  an  indefinite 
or  unreasonable  time.  A  failure  upon  the  part  of  the  lessee,, 
for  an  unreasonable  length  of  time,  to  carry  into  effect  the 
purposes  of  such  a  lease  by  opening  and  working  the  riiines 
underlying  the  leased  premises,  will  be  held  to  operate  as 
a  forfeiture  of  his  rights.  The  reason  for  the  rule  is  obvious. 
Conrad  v.  Morehead,  89  N.  C.  31;  Maxwell  v.  Todd,   112. 
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N.  C  677  (16  S.  E.  Rep.  926) ;  Coal  Co.  v.  Hise,  92  Va.  238 
(23  S.  E.  Rep.  303),  and  cases  there  cited;  Coal  Co.  v.  Bell, 
38  W.  Va.  297  (18  S.  E.  Rep.  493)  ;  Kleppner  v.  Lemon, 
176  Pa.  St.  502  (35  Atl  Rep.  109);  Sharp  v.  Wright,  28 
Beav.  150." 

i 

Sec.  514.  Oil  and  gas  leases— Execution  and  construe* 
tion.  The  lease  of  a* right  to  mine  and  remove  petroleum 
oil  is  a  lease  of  an  interest  in  land,  and  must  be  executed 
as  such.  Wilson  v.  Youst,  43  W.  Va.  826  (28  S.  E.  Rep. 
781 ;  39  L.  R.  A.  292).  Ind.  Rev.  Stat.  1894,  §  6961,  which 
denies  power  to  a  married  woman  "to  incumber  or  con- 
vey" her  lands  "except  by  deed  in  which  her  husband  shall 
join,"  does  not  invalidate  an  instrument  executed  by  her 
alone  giving  an  oil  company  exclusive  right  of  prospecting 
and  operating  for  oil  on  her  land.  Heal  v.  Niagara  Oil 
Co.,  150  Ind.  483  (50  N.  E.  Rep.  482).  See  Ballards'  Law 
Real  Prop.,  Vol.  IV,  §  518.  A  covenant  in  an  oil  and 
gas  lease  to  give  the  lessor  a  portion  of  all  oil  and  the 
profits  of  all  gas  discovered  on  the  land,  is  a  coven- 
ant running  with  the  land.  Akin  v.  Marshall  Oil  Co., 
Pa.  St.  (41  Atl.  Rep.  748).     An  oil  lease  of  land  in 

vesting  the  lessee  with  the  right  to  remove  all  the  oil  in 
the  premises,  in  consideration  of  his  giving  the  lessors  a 
certain  per  cent,  thereof,  is,  in  legal  effect,  a  sale  of  a  por- 
tion of  the  land,  and  the  proceeds  represent  the  respective 
interests  of  the  lessors  in  the  premises.  Wilson  v.  Youst, 
43  W.  Va.  826  (28  S.  E.  Rep.  781 ;  39  L.  R.  A.  292).  A 
contract  between  the  owner  of  lands  and  a  company  op- 
erating in  oil  and  gas,  whereby  such  minerals  are  granted 
in  place  to  the  operating  company  upon  the  stipulation 
that,  if  gas  only  is  found,  it  will  pay  a  fixed  sum  per  year  for 
each  well,  "while  the  same  is  being  used  off  the  prem- 
ises," and  containing  no  stipulation  inconsistent  therewith, 
should  not  be  construed  as  to  require  it  to  pay  such  sum 
for  a  gas  well  whose  product  is  not  used,  even  though  the 
jury  should  be  of  the  opinion  that  it  might  have  been  so 
used  off  the  premises  withoutWnancial  loss  to  the  com- 
pany. Ohio  Oil  Co.  V.  Lane,  59  O.  St.  307  (52  N.  E.  Rep. 
791).  A  lease  for  the  purpose  of  operating  for  oil  and 
gas  for  the  period  of  five  years,  and  so  much  longer  as  oil 
or  gas  is  found  in  paying  quantities,  on  no  other  consid- 
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eration  than  prospective  oil  royalty  and  gas  rental,  vests 
no  present  title  in  the  lessee  except  the  mere  right  of  ex- 
ploration; but  the  title  thereto  both  as  to  the  period  of 
five  years  and  the  time  thereafter,  remains  inchoate  and 
contingent  on  the  finding,  under  the  explorations  provided 
for  in  such  lease,  oil  and  gas  in  paying  quantities.  The 
completion  of  a  nonproductive  well  though  at  great  expense, 
vests  no  title  in  the  lessee.  Such  lease  must  be  construed 
as  a  whole,  and,  if  there  be  no  provision  therein  contained 
requiring  the  boring  of  another  well  after  the  first  unsuc- 
cessful attempt  is  completed  and  abandoned,  the  lease  be- 
comes invalid,  and  of  no  binding  force  as  to  any  of  its  pro- 
visions. Steelsmith  v.  Gartlan,  45  W,  Va.  2y  (29  S.  E. 
Rep.  978;  44  L.  R.  A.  107).  Upon  the  death  of  the  lessor 
in  an  oil  lease  of  tfiree  contiguous  farms,  which  stipulated 
that,  "all  conditions  between  the  parties  hereto  shall  ex- 
tend to  their  heirs,  executors  and  assigns,"  his  separate 
devisees  of  each  of  such  farms  each  should  receive  such 
share  of  the  royalty  under  the  lease  as  his  or  her  share 
of  the  land  bears  to  the  whole  tract  covered  by  the  lease^ 
irrespective  of  the  location  of  the  wells;  and  the  loss  of 
rental  value  of  one  of  the  farms  on  account  of  the  opera- 
tion of  the  wells  upon  it,  should  be  deducted  from  the 
devisees  in  proportion  to  their  ownership  of  the  surface. 
Wettengel  v.  Gormley,  184  Pa.  St.  354  (39  Atl.  Rep.  57). 
For  construction  of  particular  oil  and  gas  leases,  see  Akin 
V.  Marshall    Oil  Co.,        Pa.  St.  (41  Atl.  Rep.  748). 

Detlor  V.  Holland,  57  O.  St.  492  (49  N.  E.  Rep.  690;  40 
L.  R.  A.  266) ;  Diamond  Plate-Glass  Co.  v.  Tennell,  22 
Ind.  App.  132  (52  N.  E.  Rep.  168)  ;  Diamond  Plate-GlaFS 
Co.  V.  Curless,  22  Ind.  App.  346  (52  N.  E.  Rep.  782)  ;  Bett- 
man  v.  Shadle,  22  Ind.  App.  542  (53  N.  E.  Rep.  662). 

Sec.  515.  Miscellaneous  notes.  Petroleum  oil  and  nat- 
ural gas  are  minerals  within  the  reservation  in  a  deed  of 
"all  mines,  minerals  and  metals  in  and  under  the  land,'* 
Murray  v.  Allard,  100  Tenn.  100  (43  S.  W.  Rep.  355;  66 
Am.  St.  Rep.  740 ;  39  L.  R^  A.  249)  ;  but  a  conveyance  of 
"all  the  coal  of  every  variety,  all  the  iron  ore,  fire  clay  and 
other  valuable  minerals  in,  on  or  under"  certain  described 
lands,  in  the  absence  of  an  intention  to  that  effect,  does 
not  convey  title  to  the  petroleum  oil  and  natural  gas  in 
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such  lands,  Detlor  v.  Holland,  57  O.  St.  492  (49  N.  E.  Rep. 
690;  40  L.  R.  A.  266).  A  mining  partnership  does  not 
exist  under  Cal.  Civ.  Code,  §  251 1,  as  to  mining  ground  not 
actually  worked  by  the  alleged  partners,  and  not  used  in 
connection  with  the  ground  worked,  nor  purchased  with 
partnership  funds.  Dorsey  v.  Newcomer,  121  Cal.  213  (53 
Pac.  Rep.  557).  Where  the  terms  of  an  agreement  to 
work  a  mine  show  it  to  be  merely  a  contract  of  employ- 
ment it  will  not  be  construed  as  a  lease,  although  the  term 
"lease"  is  used  in  the  agreement.  Lambie  v.  Sloss  Iron 
&  Steel  Co.,  118  Ala.  427  (24  So.  Rep.  108). 
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Sec.  516.  What  constitutes  a  valid  mortgage — Formal 
requisites.  The  validity  of  a  mortgage  properly  executed 
by  a  husband  and  wife  is  not  affected  by  a  fatal  defect  in 
her  privy  examination  to  a  prior  mortgage  given  to  secure 
the  same  debt.     Brothers  v.   Harrison,        Tenn.  (45 

S.  W.  Rep.  446).  A  mortgage  which  does  not  contain  the 
names  of  the  mortgagors  in  the  body  of  the  instrument  but 
is  signed  by  each  of  them  at  the  conclusion  under  its  sign- 
ing clause,  and  in  which  the  recital  of  the  consideration 
states  "that  the  undersigned  is  justly  indebted  to  James 
Wilcox  in  the  sum  of  two  hundred  dollars,"  etc.,  "and  for 
the  purpose  and  consideration  of  securing  the  same  the 
undersigned  have  this  day  bargained,  sold  and  conveyed," 
etc.,  and  concludes,  "Witness  our  hands  and  seals,"  etc.,^ 
was  held  to  be  sufficiently  executed.  Frederick  v.  Wilcox,' 
119  Ala.  355  (24  So.  Rep.  582;  72  Am.  St.  Rep.  925).  A 
valid  mortgage  may  be  executed  to  a  partnership  in  its 
firm  name.  Barber  v.  Crowell,  55  Neb.  571  (75  N.  W- 
Rep,  1 109).  Citing,  Foster  v.  Johnson,  39  Minn.  380  (40 
N.  W.  Rep.  25s)  ;  Lumber  Co.  v.  Ashworth,  26  Kan  212. 
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In  the  absence  of  a  fraudulent  or  criminal  purpose  a  mort- 
gage executed  by  one  under  an  assumed  name  will  be  bind- 
ing upon  him  and  others,  his  identity  being  clearly  estab-  . 
lished.  Scanlon  v.  Alexander,  71  Minn.  351  (74  N.  W. 
Rep.  146;  70  Am.  St.  Rep.  326).  Whenever  property  is 
transferred  no  matter  in  what  form  or  by  what  conveyance, 
as  mere  security  for  a  debt,  the  transferee  takes  merely 
as  a  mortgagee  and  has  no  other  rights  or  remedies  than 
the  law  accords  to  mortgagees.  Schierl  v,  Newberg,  102 
Wis.  552  (78  N.  W.  Rep.  761).  A  mortgage  note  is  not 
essential  to  the  validity  of  a  mortgage ;  a  recital  of  an  in- 
debtedness in  a  mortgage  is  sufficient  evidence  of  the  debt. 
O'Connor  v.  Nadel,  117  Ala.  595  (23  So.  Rep.  532).  Where  - 
a  debt  is  made  payable  upon  the  happening  of  a  con- 
tingency and  no  time  for  the  payment  is  mentioned  in  the 
mortgage,  the  mortgage  is  good.  Board  of  Church  Erec- 
tion Fund  V.  First  Presbyterian  Church,  19  Wash.  455  (53 
Pac.  Rep.  671).  Citing,  Fetrow  v.  Merriwether,  53  111. 
275:  Bank  v.  Price,  8  O.  St.  299;  3  Pom.  Eq.  Jur.,  §  ii88. 

Sec.  517.  What  constitutes  a  valid  mortgage — Gen- 
eral principles  and  particular  cases.  A  deed  of  trust  to 
secure  a  debt,  given  to  a  merchant  who  has  not  paid  his 
privilege  tax  as  required  by  Miss.  Code  1892,  §  3401,  is 
void.  Pearson  v.  Kendrick,  75  Miss.  416  (23  So.  Rep.  290). 
The  right  of  the  parties  to  a  mortgage  to  stipulate  for  the 
payment  of  the  mortgage  debt  in  gold  coin  of  the  United 
States,  cannot  be  taken  away  by  a  state  statute  (  Wash. 
Laws  1897,  p.  91)  which  attempts  to  make  any  debt  payable 
in  any  kind  of  lawful  money.  Dennis  v.  Moses,  18  Wash. 
537  (52  Pac.  Rep.  333;  40  L.  R.  A.  302).  Where  one  en- 
titled to  redeem  from  a  foreclosure  sale  assigns  all  his 
right  as  redemptioner  to  secure  a  loan  of  money  with  which 
to  redeem,  his  assignee  acquires  all  the  rights  of  the  re- 
demptioner, but  holds  them  as  a  mortgagee.  San  Jose  Safe- 
Dep.  Bank  v.  Bank  of  Madera,  121  Cal.  539  (54  Pac.  Rep. 
83).  A  mortgage  executed  upon  the  estate  of  a  decedent, 
by  several  persons  who  are  devisees  under  his  will,  some 
of  whom  are  executors  of  his  estate,  and  sign  as  such,  but 
who  had  no  authority  from  the  probate  court  to  do  so,  is 
a  valid  instrument,  binding  the  respective  obligators,  in- 
cluding the   executors,   in  their  individual   capacity,   and 
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constitutes  a  lien  upon  the  respective  interests  of  the  mort- 
gagors in  the  mortgaged  estate.  Shrigley  v.  Black,  59 
Kan.  487  (53  Pac.  Rep.  477).  A  mortgage  void  on  account 
of  being  a  forgery  cannot  be  validated  by  the  mortgagor's 
willingness  to  acquiesce  in  its  enforcement,  but  can  be 
ratified  only  by  his  executing  a  new  mortgage;  and  no 
ratification  on  the  part  of  the  mortgagor  can  aifect  inter- 
vening rights  of  others.  Finley  v.  Babb,  144  Mo.  403  (46 
S.  W.  Rep.  165).  A  conveyance  by  an  insolvent  of  his 
property  to  a  third  person  in  trust  with  power  to  lease  and 
sell  the  same  and  apply  the  proceeds  to  the  discharge  of 
the  insolvent's  indebtedness,  which  contains  a  clause  re- 
serving to  the  insolvent  the  right  to  pay  oflF  the  indebted- 
ness and  thereby  defeat  the  conveyance,  is  a  mortgage  and 
not  a  voluntary  assignment  for  the  benefit  of  creditors. 
Morriss  v.  Blackman,  179  111.  103  (53  N.  E.  Rep.  547). 
A  purchase  by  a  third  party  after  the  expiration  of  the 
time  given  for  the  redemption  of  a  certificate  of  sale  of  a 
mortgagor's  property  issued  under  a  foreclosure  sale  there- 
of, under  an  agreement  with  the  mortgagor  to  reconvey 
to  him  upon  the  payment  of  the  sums  expended  with  a 
reasonable  advance,  constitutes  a  sale  and  not  a  mortgage 
to  secure  money  advanced.  Burgett  v.  Osborne,  172  111. 
227  (50  N.  E.  Rep.  206).  A  provision  in  a  mortgage  given 
by  a  church  corporation  which  retained  the  title  to  the 
property,  that  it  should  become  due  upon  the  alienation 
or  abandonment  of  the  premises  for  church  purposes  is 
not  invalid  as  being  in  restraint  of  alienation ;  nor  is  a 
stipulation  in  such  a  mortgage  that  the  debt  should  be- 
come due  if  the  church  should  cease  to  be  connected  with 
the  general  assembly  contrary  to  public  policy.  Board  of 
Church  Erection  Fund  sv.  First  Presbyterian  Church,  19 
Wash.  455  (53  Pac.  Rep.  671).  Hill's  Ann.  Or.  Laws,  § 
2736,  providing  that  "all  mortgages,  deeds  of  trust,  con- 
tracts or  other  obligations  hereafter  executed  wherdi)y  land 
situated  in  more  than  one  county  in  this  state,  is  made 
security  for  the  payment  of  a  debt,  shall  be  void,"  being 
enacted  to  secure  to  the  state  the  revenues  to  be  obtained 
from  the  assessment  and  taxation  of  mortgages  of  real 
property,  it  is  held  that  the  word  "void"  is  used  in  its 
ordinary  sense  and  does  not  mean  "voidable ;"  and  a  mort- 
gage invalidated  by  the  statute  is  not  cured  by  subsequent 
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legislation  repealing  the  provision,  or  consolidating  coun- 
ties in  such  a  way  as  to  bring  the  lands  mortgaged  into 
one  county.  Denny  v.  McCown,  34  Or.  47  (54  Pac.  Rep. 
952).  Particular  contract  held  to  constitute  a  mortgage. 
Piper  V.  Sawyer,  73  Minn.  332  (76  N.  W.  Rep.  57). 

Sec.  518.  Validity  and  construction  of  contracts  be- 
tween mortgagor  and  mortgagee.  The  parties  to  a  mort- 
gage cannot  change  it  from  a  mortgage  to  an  absolute 
deed  by  any  stipulation  between  them,  no  matter  how 
explicit.  Poston  v.  Jones,  122  N.  C.  536  (29  S.  E.  Rep.  951). 
A  provision  increasing  the  rate  of  interest  on  the  entire 
debt  in  case  of  default  in  payment  of  any  installment  of 
interest  is  in  the  nature  of  a  penalty  and  will  not  be  en- 
forced. Connecticut  Mut.  Life  Ins.  Co.  v.  Westerhoff,  58 
Neb.  379  (78  N.  W.  Rep.  724).  Particular  agreement  held 
not  to  be  a  violation  of  the  constitutional  provision  of  Cali- 
fornia relating  to  contracts  wherein  mortgagors  agree  to 
pay  the  taxes  assessed  on  their  mortgages.  London  &  San 
Francisco  Bank  v.  Bandmann,  120  Cal.  220  (52  Pac.  Rep. 
583;  65  Am.  St.  Rep.  179).  A  mortgagee  who  contracts 
with  the  mortgagor  to  "take  care  of"  other  incumbrances 
upon  the  mortgaged  property  may  purchase,  and  take  an 
assignment  of,  a  lien  covering  the  property  described  in 
the  mortgage  and  other  property,  and  afterwards  may  as- 
sert such  lien  against  the  other  property;  and  this  he  may 
do  notwithstanding  the  fact  that  the  mortgagor  was  legally 
bound  to  discharge  the  lien  against  the  other  property. 
McBride  v.  Wakefield,  58  Neb.  442  (78  N.  W.  Rep.  713). 
Where  the  owner  of  property  subject  to  two  mortgages, 
in  order  to  save  the  expense  of  foreclosure,  conveys  it  to 
the  junior  mortgagee  who  agrees  with  him,  in  considera- 
tion of  the  conveyance,  to  use  all  due  efforts  to  sell  the 
property  at  the  highest  possible  price  and  to  repay  to  the 
mortgagor  any  surplus  realized  after  the  payment  of  the 
mortgages,  such  contract  is  based  upon  a  sufficient  con- 
sideration ;  and  when,  in  an  action  thereon  by  the  grantor, 
he  shows  that  the  property  was  sold  by  the  grantee  for 
less  than  its  market  value,  the  burden  is  then  upon  the 
latter  to  show  that  every  reasonable  effort  on  his  part  was 
made  to  obtain  a  higher  price  for  the  property.  Storms 
v.  Storms,  21  Ind.  App.  191  (51  N.  E.  Rep.  955). 
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Sec.  519.  Delivery  and  acceptance — ^Intervening  right£^ 
acquired  between  execution  and  acceptance  of  mortgage. 
Delivery  to  and  acceptance  by  the  mortgagee  is  necessary 
in  order  for  the  mortgage  to  become  operative.  Gadsden 
V.  Thrush,  56  Neb.  565  (76  N.  W.  Rep.  1060).  It  cannot 
be  inferred  that  a  mortgage,  although  left  in  the  custody 
of  the  mortgagee,  was  delivered  as  to  one  of  two  joint 
mortgagors  upon  the  signing  and  acknowledgment  by  him, 
when  it  was  the  manifest  intention  of  the  parties  that  it 
should  not  take  effect  until  execution  by  the  other  mort- 
gagor. Hoagland  v.  Green,  54  Neb.  164  (74  N.  W.  Rep. 
424).  In  the  case  of  Evans  v.  Coleman,  loi  Ga.  152  (28 
S.  E.  Rep.  645),  the  supreme  court  of  Georgia  say:  "If  a 
bona  fide  mortgage  is  executed  without  the  knowledge  of 
the  mortgagee,  who,  however,  subsequently  ratifies  it,  this 
ratification  generally  relates  back  to  the  execution  of  the 
mortgage;  but  if,  between  the  execution  of  the  mortgage 
and  the  ratification  thereof,  other  creditors  obtain  judgments 
against  the  mortgagor,  the  liens  of  these  judgments  will 
take  precedence  of  the  mortgage  lien.  To  all  conveyances 
relating  to  real  property,  delivery  and  acceptance  are  nec- 
essary and  essential.  There  can  be  no  valid  conveyance 
without  delivery  and  acceptance.  In  discussing  the  sub- 
ject, Mr.  Justice  Davis,  in  the  case  of  Parmelee  v.  Simpson, 
5  Wall.  81,  says  (p.  86)  :  'But  it  is  said  that  he  could 
ratify  the  acts  of  Bovey  and  the  register.  This  is  true,, 
but  he  did  not  do  this  until  after  the  execution  and  registra- 
tion of  the  mortgage,  and  this  ratification  cannot  relate 
back  so  as  to  cut  out  the  mortgage.  Simpson  acquired 
no  title  until  after  the  rights  of  the  mortgagee  had  accrued, 
and  he  holds  it  incumbered  with  the  lien  of  the  mortgage.* 
Mr.  Devlin,  in  his  work  on  deeds  (Vol.  I,  §  291),  says: 
'Subsequent  assent  of  the  grantee  does  not  operate  by  re- 
lation, to  pass  the  title  as  of  the  time  of  delivery,  against 
creditors  of  the  grantors  whose  rights  have  attached  prior 
to  the  time  the  grantee  manifested  his  assent.'  In  the 
case  of  Hibberd  v.  Smith,  67  Cal.  547  (4  Pac.  Rep.  473 ;  8 
Pac.  Rep.  46;  56  Am.  Rep.  726),  it  was  held:  'Where  a 
deed  is  delivered  to  a  third  person  for  the  use  of  the  grantee, 
but  without  his  knowledge  or  assent,  his  subsequent  as- 
sent will  not  defeat  the  lien  of  an  intervening  judgment 
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against  the  grantor/    See,  also,  Clark  v.  Bank,  13  C.  C.  A. 
545  (66  Fed.  Rep.  404-408)." 

Sec.  520.  Equitable  mortgage — Mortgage  by  deposit 
of  title  deeds.  A  conveyance  of  land  made  .by  one  to  an- 
other as  trustee  to  secure  a  third  party  from  loss  on  ac- 
count of  the  indorsement  of  certain  notes,  in  which  the 
name  of  the  trustee  is  left  blank,  but  which  is  otherwise 
sufficient,  will  be  upheld  as  an  equitable  mortgage.  Du- 
lany  v.  Willis,  95  Va.  606  (29  S.  E.  Rep.  324;  64  Am.  St. 
Rep.  815).  A  mortgage  by  the  deposit  of  title  deeds,  with- 
out writing,  being  in  violation  of  the  statute  of  frauds  and 
contrary  to  the  recording  acts  of  Nebraska,  is  not  effective ; 
and  will  not  be  enforced  in  equity  under  the  pretense  of 
aiding  an  imperfect  attempt  to  execute  a  contract,  or  be- 
cause the  loan  which  the  deposit  was  made  to  secure  actu- 
ally was  received  by  the  depositor.  Bloomfield  State  Bank 
V.  Miller,  55  Neb.  243  (75  N.  W.  Rep.  569;  70  Am.  St 
Rep.  381;  44  L.  R.  A.  387).  The  court  say:  "In  this 
state  we  have  created  by  statute  a  system  whereby  con- 
veyances, including  mortgages,  must  be  registered  in  a 
public  office.  The  purpose  of  this  system  is  to  afford  se- 
curity to  titles  by  a  public  record  which  parties  dealing 
with  land  may,  and  for  their  own  protection  must,  examine, 
and  on  which  they  may  rely.  Secret  transfers  and  liens 
are  sought  thereby  to  be  prevented.  A  mortgage  by  de- 
posit of  title  deeds  tends  to  defeat  this  purpose.  The  re- 
cording acts  have  another  bearing  on  the  question.  In 
England  title  deeds  followed  the  land.  The  evidence  of 
title  lay  not  only  in  the  delivery  of  a  deed,  but  in  its  con- 
tinued possession  by  the  grantee.  When,  therefore,  the 
owner  parted  with  his  muniments  of  title,  he  parted  with 
the  means  of  disposing  of  the  land.  When  the  deposit  was 
by  way  of  pledge,  the  pledgee,  by  his  manual  possession  of 
the  deeds,  had  the  effective  power  to  prevent  an  untoward 
disposition  of  the  land,  either  such  as  would  defraud  him, 
or  such  as  would  defraud  others  ignorant  of  his  rights. 
But,  under  our  system,  it  is  not  usual  to  consult  or  even 
to  inquire  about  the  original  conveyances.  They  have  per- 
formed their  chief  office  when  they  have  been  recorded. 
Thenceforth  the  records  become  the  practical  evidence  of 
title.     By  deposit  of  the  deeds,  the  pledgee  does  not  obtain 
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that  effective  control  over  the  thing  pledged  which  is  es- 
sential to  such  a  security  when  not  evidenced  by  writing, 
whether  that  thing  be  real  or  personal.  *  *  *  We 
would,  in  the  absence  of  authority  elsewhere,  say  without 
hesitation  that  the  doctrine  of  equitable  mortgages  by  the 
deposit  of  title  deeds,  although  a  part  of  the  law  of  Eng- 
land, is  not  here  applicable,  is  contrary  to  our  statutes, 
and  was  therefore  not  adopted  by  the  legislature  of  the 
territory.  This  conclusion  is  re-enforced  by  an  examina- 
tion of  the  decisions  of  other  states,  where,  by  custoni  or 
by  statute,  the  common  law  has  been  acquired.  For  some 
or  all  of  the  reasons  suggested,  the  doctrine  has  been  re- 
pudiated in  the  following  cases:  Probasco  v.  Johnson,  2 
Disn.  96;  Lehman  v.  Collins,  69  Ala.  127;  Bower  v.  Oyster, 
3  Pen.  &  W.  239 ;  Shitz  v.  Dieffenbach,  3  Pa.  St.  233 ;  Van- 
meter  V.  McFaddin,  8  B.  Mon.  435;  Bicknell  v.  Bicknell, 
31  Vt.  498;  Meador  v.  Meador,  3  Heisk.  562;  Gothard  v. 
Flynn,  25  Miss.  58." 

Sec.  521.  Mortgages  to  and  by  corporations — National 
bank  mortgages.  After  a  mortgage  to  a  foreign  corpora- 
tion has  become  an  executed  contract  by  foreclosure  and 
sale  thereunder,  its  validity  cannot  be  attacked  on  the 
ground  that  the  mortgagee  was  not  authorized  to  do  busi- 
ness in  the  state  on  account  of  not  having  complied  with 
Ala.  Const.,  Art.  14,  §  4;  Laws  1886-87,  p.  102.  Kindred  v. 
New  England  Mortg.  Sec.  Co.,  116  Ala.  192  (23  So.  Rep. 
56)  ;  Diefenbach  v.  Vaughn,  116  Ala.  150  (23  So.  Rep.  88)  ; 
Electric  Lighting  Co.  v.  Rust,  117  Ala.  680  (23  So.  Rep. 
751).  A  director  of  a  corporation  may  advance  money  to 
it  and  take  from  it  a  mortgage  or  other  security,  and  may 
enforce  the  same  like  any  other  creditor,  but  always  sub- 
ject to  severe  scrutiny  and  under  an  obligation  of  acting 
in  the  utmost  good  faith.  Jones  v.  Hale,  32  Or.  465  (52 
Pac.  Rep.  311).  Citing,  Oil  Co.  v.  Marbury,  91  U.  S.  587; 
Richardson's  Ex'r  v.  Green,  133  U.  S.  30  (10  Sup.  Ct.  Rep.. 
280)  ;  Ten  Eyck  v.  Railroad  Co.,  74  Mich.  226  (41  N.  W. 
Rep.  905 ;  16  Am.  St.  Rep.  633 ;  3  L.  R.  A.  378)  ;  Jameson  v. 
Coldwell,  23  Or.  144  (31  Pac.  Rep.  279)  ;  Beach  v.  Miller, 
130  111.  162  (22  N.  E.  Rep.  464;  17  Am.  St.  Rep.  291,  and 
note).  A  real  estate  mortgage  taken  by  a  national  bank 
in  violation  of  the  national  banking  act  is  not  invalid.  Fifth 
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Nat.  Bank  v.  Pierce,  117  Mich.  376  (75  N.  W.  Rep.  1058)  ; 
and  the  validity  of  such  a  mortgage  cannot  be  questioned 
by  the  borrower,  but  only  by  the  United  States,  Camp  v. 
Land,  122  Cal.  167  (54  Pac.  Rep.  839). 

Sec.  522.  Construction  of  mortgages.  In  construing 
a  mortgage  it  is  proper  to  consider  the  situation,  condition 
and  mutual  relations  of  the  parties  to  it.  Chambers  v. 
Prewitt,  172  111.  615  (50  N.  E.  Rep.  145).  Two  mortgages 
executed  at  the  same  time,  by  and  to  the  same  parties, 
and  to  secure  the  same  indebtedness,  on  land  in  different 
counties,  will  be  treated  as  two  instruments  for  the  pur- 
pose of  construction.  McDonald  v.  Second  Nat.  Bank,  106 
la.  517  (76  N.  W.  Rep.  loii).  A  provision  in  a  mortgage 
embracing  real  and  personal  property  that  it  could  be  fore- 
closed for  non-payment  of  taxes  "levied  against  said  prop- 
erty," refers  to  the  taxes  against  the  real  estate.  Bonner 
Springs  Lodge  &  S.  Co.  v.  McClelland,  59  Kan.  778  (53 
Pac.  Rep.  866).  A  provision  in  a  mortgage  that  in  addi- 
tion to  its  being  security  for  the  principal  sum,  it  "shall 
stand  and  be  security  to  the  grantee  or  his  beneficiaries 
from  the  grantors  or  either  of  them,  their  vendees  or  assigns, 
or  from  future  purchasers,  for  all  the  additional  sums  that 
shall  in  any  manner  become  due  the  grantee  or  benefici- 
aries, whether  due  on  note,  account,  advances  made  or 
otherwise,  and  for  all  attorneys*  fees  incurred  in  the  en- 
forcement of  any  such  claim,"  does  not  make  the  mort- 
gage security  for  a  sum  due  for  services  of  a  third  party 
in  an  unsuccessful  effort  to  obtain  an  extension.  Steckel 
V.  Standley,  107  la.  694  {yy  X.  W.  Rep.  489).  A  provision 
in  a  mortgage  covering  a  number  of  lots  providing  for  a 
release  of  certain  lots  on  the  payment  of  not  less  than 
$150  per  lot,  others  on  the  payment  of  not  less  than  $200 
per  lot  and  others  on  the  payment  of  not  less  than  $250  per 
lot,  does  not  render  the  mortgages  separate  and  distinct 
mortgao^es  as  to  each  lot  for  a  separate  amount,  or  re- 
quire that  the  amount  due  be  apportioned  among  the  lots. 
Domestic  Bldg.  Ass'n  v.  Nelson,  172  111.  386  (50  N.  E.  Rep. 
194).  Where  the  parties  to  a  mortgage  of  a  lot,  by  a  sub- 
sequent recorded  agreement,  except  from  the  operation  of 
the  mortgage  a  30-foot  strip  of  said  lot  to  be  appropriated 
under  a  city  ordinance  for  a  street  and  provided  for  the 
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application  of  the  proceeds  of  the  condemnation  to  the  pay- 
ment of  the  debt,  and  afterward  the  condemnation  was 
abandoned  by  the  city,  the  purchaser  at  the  foreclosure  of 
the  mortgage  takes  the  entire  lot.  Carter  v.  Foster,  145 
!Mo.  383  (47  S.  W.  Rep.  6).  For  construction  of  a  par- 
ticular mortgage  g^ven  to  secure  sureties  of  the  mortgagor, 
see  Chambers  v.  Prewitt,  172  111.  615  (50  N.  E.  Rep.  145). 

Sec.  523.  Title  of  parties  and  right  to  possession.  The 
theory  of  a  mortgage  prevailing  in  Alabama  is  that,  as  be- 
tween mortgagor  and  mortgagee,  it  passes  to  the  mort- 
gagee the  estate  in  the  land.  It  is  more  than  a  mere  se- 
curity for  a  debt.  It  passes  the  title,  under  which  the 
mortgagee  may  take  immediate  possession,  unless  it  ap- 
pears by  express  stipulation,  or  necessary  implication,  that 
the  morgagor  may  remain  in  possession  until  default.  After 
the  law  day,  the  legal  estate  is  absolutely  vested  in  the 
mortgagee,  and  the  mortgagor  has  nothing  left  but  an 
equity  of  redemption.  A  conveyance  by  the  mortgagee  will 
pass  the  legal  title,  though  the  debt  be  not  assigned.  But, 
as  against  all  the  world  except  the  mortgagee  and  his  as- 
signs, the  mortgagor  is  regarded  as  the  owner,  entitled  to 
the  possession.  Fields  v.  Clayton,  117  Ala.  538  (23  So. 
Rep.  530 ;  67  Am.  St.  Rep.  189)  ;  New  England  Mortg.  Sec. 
Co.  V.  Clayton,  119  Ala.  361  (24  So.  Rep.  362).  The  same 
doctrine  prevails  in  North  Carolina.  James  v.  Western  N. 
C.  R.  Co.,  T2I  N.  C.  523-530  (28  S.  E.  Rep.  537;  46  L.  R. 
A.  306).  In  Illinois  the  legal  title  to  mortgaged  land,  after 
condition  broken,  rests  in  the  mortgagee.  Walker  v.  War- 
ner, 179  111.  16  (S3  N.  E.  Rep.  594;  70  Am.  St.  Rep.  85). 
In  Nebraska  a  mortgage  is  a  mere  security,  in  the  form  of 
a  conditional  conveyance.  Barber  v.  Crowell,  55  Neb.  571 
(75  N.  W.  Rep.  1 109).  Ejectment  may  be  maintained 
against  the  mortgagee  in  possession  under  a  void,  invalid 
or  irregular  foreclosure.  Bowen  v.  Brogan,  119  Mich.  218 
{jy  N.  W.  Rep.  942;  75  Am.  St.  Rep.  387).  A  grantee  in  a 
deed  absolute,  intended  as  a  mortgage,  is  not  within  the 
exception  of  N.  Dak.  Comp.  Laws,  §  4358,  providing  that 
a  "mortgage  does  not  entitle  the  mortgagee  to  the  posses- 
sion of  the  property,  unless  authorized  by  the  express  terms 
of  the  mortgage."  Yankton  Bldg.  &  L.  Ass'n  v.  Dowling, 
10  S.  Dak.  535  (74  N.  W.  Rep.  436).     In  Tennessee  upon 
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the  satisfaction  of  a  mortgage  debt  the  legal  title  to  the 
land  instantly  reverts  and  becomes  revested  in  the  mort- 
gagor by  operation  of  law;  and  if  the  satisfaction  occurs 
after  the  death  ot  the  mortgagor  that  title  passes  to  his 
heirs  at  law.  Vaughn  v.  Vaughn,  loo  Tenn.  282  (45  S. 
W.  Rep.  677).  Md.  Code,  Art.  75,  has  been  amended  by 
adding  §  69a,  which  provides  "that  an  outstanding  mort- 
gage shall  not  prevent  the  real  owner  as  mortgagor  of  said 
property  from  maintaining  an  action  of  ejectment  against 
any  person  or  persons  other  than  the  mortgagee,  or  his, 
her  or  their  assigns."     Laws  1900,  ch.  559,  p.  893. 

Sec.  524.  Conveyance  of  mortgaged  premises  by  mort- 
gagor to  mortgagee — ^Acquisition  of  outstanding  title  by 
mortgagee.  Cal.  Code  Civ.  Proc,  §  2889,  providing  that 
"all  contracts  for  the  forfeiture  of  property  subject  to  lien 
in  satisfaction  of  an  obligation  secured  thereby,  and  all 
contracts  in  restraint  of  the  right  of  redemption  are  void,'* 
does  not  render  invalid  a  mortgagor's  conveyance  of  the 
mortgaged  premises  to  his  mortgagee,  executed  without 
undue  influence  or  imposition  and  delivered  in  escrow  to 
be  delivered  to  the  mortgagee,  in  case  of  non-payment  of 
the  mortgage  debt  within  a  certain  time.  Bradbury  v. 
Davenport,  120  Cal.  152  (52  Pac.  Rep.  301).  A  mortgagee 
has  no  right  to  buy  in  the  mortgaged  premises  for  the  pur- 
pose of  acquiring  and  holding  a  tax  title  as  against  the 
mortgagor,  but  where  the  mortgagor  covenants  to  remove 
all  incumbrances  from  the  property  and  to  pay  the  taxes 
thereon,  the  mortgagee  may  purchase  at  a  tax  sale  and  re- 
cover the  amount  paid  with  interest  upon  foreclosure  of  the 
mortgage,  and  this  rule  applies  although  the  amount  of  the 
premises  sold  was  so  diminutive  that  there  might  be  dif- 
ficulty in  obtaining  possession  under  a  writ.  Stinson  v. 
Connecticut  Mut.  Life  Ins.  Co.,  174  111.  125  (51  N.  E.  Rep. 
193;  66  Am.  St.  Rep.  262). 

Sec.  525.  After-acquired  property — Mortgage  to  se- 
cure advances.  The  power  to  execute  a  mortgage  given  to 
a  corporation  necessarily  includes  the  right  to  incumber 
after-acquired  property.  McClain's  la.  Code,  §§  1965, 
1966,  applied.  Beach  v.  Wakefield,  107  la.  567  (76  N.  W. 
Rep.  688).    The  same  is  held  in  Alabama.     Electric  Light- 
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ing  Co.  V.  Rust,  117  Ala.  680  (23  So.  Rep.  751).  A  mort- 
gage to  cover  future  advances  is  valid;  and  the  amount 
named  as  consideration  of  the  mortgage  does  not  limit  the 
amount  for  which  it  may  stand  as  security,  if,  from  the 
whole  instrument,  the  intent  to  secure  future  indebtedness 
is  to  be  gathered.  Citizens'  Sav.  Bank  v.  Kock,  117  Mich. 
118  (75  N.  W.  Rep.  458).  In  support  of  the  last  proposi- 
tion the  court  cite  Keys  v.  Bump's  AdmV,  59  Vt.  391  (9 
Atl.  Rep.  598).  Construing  Cal.  Civ.  Code,  §  2922,  pro- 
viding that  "a  mortgage  can  be  created,  renewed  or  ex- 
tended only  by  writing  executed  with  the  formalities  re- 
quired in  the  case  of  a  grant  to  real  property,"  it  is  held 
that  the  term  "extended"  refers  to  the  broadening  of  the 
security  to  cover  additional  advances,  and  does  not  apply 
to  a  mortgage  securing  a  present  debt  and  advances  for 
which  new  notes  afterwards  were  given.  London  &  San 
Francisco  Bank  v.  Bandmann,  120  Cal.  220  (52  Pac.  Rep. 
583;  65  Am.  St.  Rep.  179). 

Sec.  526.  Deeds  construed  as  mortgages.  An  instru- 
ment in  the  form  of  a  deed  which  from  its  terms  clearly 
appears  to  be  a  mortgage,  cannot  be  changed  into  an  ab- 
solute deed  by  any  stipulation  between  the  parties.  Poston  v. 
Jones,  122  N.  C.  536  (29  S.  E.  Rep.  951).  Where  an  ab- 
solute deed  is  intended  by  the  parties  to  it  as  security  for 
the  payment  of  money  or  the  performance  of  any  lawful 
act  it  is  a  mortgage.  Peninsular  Trad.  &  Fishing  Co.  v. 
Pacific  S.  W.  Co.,  123  Cal.  689  (56  Pac.  Rep.  604)  ;  Poston 
V.  Jones,  122  N.  C.  536  (29  S.  E.  Rep.  951)  ;  McFarlane  v. 
Louden,  99  Wis.  620  (75  N.  W.  Rep.  394;  67  Am.  St.  Rep. 
883).  A  quitclaim  deed  given  to  secure  an  indebtedness 
will  be  treated  as  a  mortgage.  Huston  v.  Canfield,  57  Neb. 
345  {77  N.  W.  Rep.  763).  Where  the  grantee  in  an  absolute 
deed  executes  a  concurrent  instrument  in  the  nature  of  a 
defeasance,  the  transaction  will  be  treated  as  a  mortgage, 
Essex  Co.  Nat.  Bank  v.  Harrison,  57  N.  J.  Eq.  91  (40  Atl. 
Rep.  209)  ;  Weiseham  v.  Hocker,  7  Okla.  250  (54  Pac.  Rep. 
464)  ;  Watkins  v.  Williams,  123  Ga.  170  (31  S.  E.  Rep.  388)  ; 
and  in  such  a  case  the  cancellation  or  surrender  of  the  de- 
feasance by  agreement  vests  the  absolute  title  in  the 
grantee,  Haggerty  v.  Brower,  105  la.  395  (75  N.  W.  Rep. 
321).     Ga.  Code,  §  2771,  construed  and  applied — deed  and 
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defeasance  as  mortgage.  Williamson  v.  Orient  Ins.  Co., 
loo  Ga.  791  (28  S.  E.  Rep.  914)  ;  Johnson  v.  Gordon,  102 
Ga.  350  (30  S.  E.  Rep.  507).  A  failure  to  record  a  de- 
feasance where  an  absolute  deed  is  intended  as  a  mortgage, 
as  required  by  Md.  Laws,  Art.  66,  §  i,  does  not  change  the 
effect  of  the  transaction  between  the  parties  thereto.  Har- 
rison V.  Morton,  87  Md.  671  (40  Atl.  Rep.  897).  An  as- 
signment of  an  agreement  to  convey  real  estate  to  a  third 
person  who  subsequently  acquires  the  title  to  the  property 
thereunder,  may  be  shown  by  the  assignor  to  have  been 
made  merely  as  a  security  for  a  loan.  Hieronymous  v. 
Glass,  120  Ala.  46  (23  So.  Rep.  674).  Applying  2  Hill's 
Ann.  Wash.  Code,  §  539,  providing  that  "a  mortgage  of  real 
property  shall  not  be  deemed  a  conveyance  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  possession  of  the 
real  property,  without  a  foreclosure  and  sale  according  to 
law,"  it  is  held  that  a  deed  absolute  in  form  intended  as  a 
mortgage  does  not  pass  title  to  the  grantee  so  as  to  enable 
him  to  recover  possession  of  the  realty  without  a  fore- 
closure and  sale.  Snyder  v.  Parker,  19  Wash.  276  (53  fac. 
Rep.  59;  67  Am.  St.  Rep.  726),  In  Iowa  where  an  absolute 
deed  made  as  a  security  for  a  debt  vests  the  legal  title  in  the 
grantee,  it  is  held  that  such  a  conveyance  does  not  destroy 
the  homestead,  nor  is  the  wife's  rights  in  the  homestead 
barred  by  the  relinquishment  of  the  right  to  redeem  made 
by  her  husband  without  her  knowledge  or  consent.  Hag- 
gerty  v.  Brower,  105  la.  395  (75  N.  W.  Rep.  321).  The 
assignee  of  a  separate  defeasance  to  a  mortgage,  though 
in  the  form  of  an  ordinary  title  bond,  cannot  require  of  the 
maker  of  such  instrument  a  conveyance  of  the  property, 
containing  the  usual  covenants  of  warranty,  and  cannot 
maintain  an  action  thereon  for  specific  performance,  and 
obtain  judgment  for  a  conveyance  with  the  usual  covenants 
of  warranty.  His  rights  are  only  the  rights  of  a  mort- 
gagor, and  are  to  be  enforced  by  proceedings  to  redeem 
from  the  lien  of  the  mortgage.  Weiseham  v.  Hocker,  7 
Okla.  250  (54  Pac.  Rep.  464).  Where  one  to  whom  prop- 
erty has  been  conveyed  as  security  for  a  debt  exchanges 
it  for  other  land  with  the  consent  of  the  mortgagor,  the 
latter  is  not  entitled  to  recover  the  difference  between  the 
debt  secured  and  the  value  of  the  property  originally  con- 
veyed, but  is  confined  to  his  right  to  redeem  the  property 
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received  in  exchange.  Over  v.  Carolus,  171  111.  552  (49 
N.  E.  Rep.  514).  Where  a  grantee  in  an  absolute  deed 
intended  as  a  mortgage  sells  the  property  to  a  bona  fide 
purchaser  for  less  than  its  value  without  notice  to  the 
equitable  owner,  he  should  account  to  him  for  a  fair  cash 
value  of  the  property  at  the  time  of  the  sale,  with  interest 
from  that  date,  from  which  should  be  allowed  credit  for 
the  principal  and  interest  due  him  at  the  time  of  the  sale 
with  interest  thereon  from  that  time.  Vanderhoven  v.  Ro- 
maine,  56  N.  J.  Eq.  i  (39  Atl.  Rep.  129). 

Sec.  527.  Action  to  declare  deed  a  mortgage — Suf« 
iiciency  of  proof.  Where  a  grantor  who  has  conveyed  land 
as  security  for  a  debt  seeks  a  reconveyance  he  will  be  re- 
quired not  only  to  pay  the  amount  due  on  the  original  in- 
debtedness, but  to  satisfy  any  other  indebtedness  incurred 
to  the  grantee.  Lewie  v.  Hollman,  53  S.  C.  18  (30  S.  E. 
Rep.  601).  It  is  not  necessary  that  a  decree  declaring  a 
deed  to  be  a  mortgage  shall  make  provision  for  its  fore- 
closure in  case  of  default.  Roelof6  v.  Wever,  119  Mich. 
334  (78  N.  W.  Rep.  136).  An  absolute  deed  may  be  shown 
to  be  a  mortgage  by  parol  evidence.  Vanderhoven  v.  Ro- 
maine,  56  N.  J.  Eq.  i  (39  Atl.  Rep.  129)  ;  Schierl  v.  New- 
berg,  102  Wis.  552  (78  N.  W.  Rep.  761) ;  Weiseham  v. 
Hocker,  7  Okla.  250  (54  Pac.  Rep.  464)  ;  Hieronymous  v. 
Glass,  120  Ala.  46  (23  So.  Rep.  674).  A  contrary  rule  pre- 
vails in  Kentucky.  Munford  v.  Green's  Adm'r,  Ky. 
(44  S.  W.  Rep.  419;  19  Ky.  Law  Rep.  1791).  But 
parol  evidence  to  show  a  deed  to  be  a  mortgage  must  be 
clear,  satisfactory  and  convincing.  Burgett  v.  Osborne,  172 
111.  22*]  (50  N.  E.  Rep.  206)  ;  Robertson  v.  Moline  Milburn- 
Stoddard  Co.,  106  la.  414  (76  N.  W.  Rep.  736)  ;  Ewing  v. 
Keith,  16  Utah,  312  (52  Pac.  Rep.  4)  ;  Watkins  v.  Will- 
iams, 123  N.  C.  170  (31  S.  E.  Rep.  388).  Where  there  is 
no  direct  evidence  that  an  absolute  deed  was  intended  as 
a  mortgage,  that  fact  cannot  be  established  by  inferences 
and  arguments  to  be  drawn  from  the  other  evidence  in  the 
case.  Falk  v.  Wittram,  120  Gal.  479  (52  Pac.  Rep.  707; 
65  Am.  St.  Rep.  184).  In  determining  whether  a  deed  is 
a  mortgage  it  is  proper  to  consider  the  fact  that  the  value 
of  the  property  is  nearly  double  the  consideration  named 
in  the  deed.    Temple  Nat.  Bank  v.  Warner,  92  Tex.  226 
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(47  S.  W.  Rep.  515).  In  North  Carolina  since  Streator 
V.  Jones,  10  N.  C.  423,  two  principles  have  been  established 
and  uniformly  followed  when  bills  are  preferred  to  con- 
vert a  deed  absolute  on  its  face  into  a  mortgage  or  security 
for  debt:  (i)  It  must  appear  that  the  clause  of  redemp- 
tion was  omitted  through  ignorance,  mistake,  fraud,  or 
undue  advantage.  (2)  The  intention  must  be  established, 
not  by  simple  declarations  of  the  parties,  but  by  prodf  of 
facts  and  circumstances  dehors  the  deed,  inconsistent  with 
the  idea  of  an  absolute  purchase;  otherwise  the  solemnity 
of  the  deed  always  would  be  exposed  to  the  "slippery  mem- 
ory of  witnesses."  Watkins  v.  Williams,  123  N.  C  170 
(31  S.  E.  Rep.  388).  Particular  evidence  held  sufficient  ta 
show  an  absolute  deed  to  be  a  mortgage.  Haggerty  v. 
Brower,  105  la.  395  (75  N.  W.  Rep.  321) ;  Schierl  v.  New- 
berg,  102  Wis.  552  (78  N.  W.  Rep.  761) ;  Osgood  v.  Os- 
good, 35  Or.  I  (56  Pac.  Rep.  1017) ;  Timmons  v.  Center,. 
Ky-  (43  S.  W.  Rep.  437;  19  Ky.  Law  Rep.  1424). 

Particular  evidence  held  insufficient  to  show  an  absolute 
deed  to  be  a  mortgage.  Robertson  v.  Moline  Milburn-Stod- 
dard  Co.,  106  la.  414  (76  N.  W.  Rep.  736)  ;  McLaughlin  v. 
Royce,  108  la.  255  (78  N.  W.  Rep.  1105)  ;  Felland  v.  Voll- 
mer  Mill.  &  Mer.  Co.,        Ida.  (53   Pac.   Rep.  268) ; 

Petty  V.  Petty,  52  S.  C.  54  (29  S.  E.  Rep.  406)  ;  Slawson  v. 
Denton,        Tenn.  (48  S.  W.  Rep.  350). 

Sec.  528.  Priority  of  purchase  money  mortgage.  In 
order  for  a  mortgage  executed  to  a  third  person  to  secure 
a  loan  used  to  pay  the  purchase  price  of  the  mortgaged 
land  to  have  the  priority  given  purchase-money  mortgages 
by  Cal.  Civ.  Code,  §  2898,  it  must  appear  that  the  mort- 
gagee loaned  the  money  for  the  sole  and  express  purpose 
of  paying  for  the  property.  Van  Loben  Sels  v.  Bunnell,  120 
Cal.  680  (53  Pac.  Rep.  266).  Particular  mortgage  executed 
by  a  vendee  to  a  third  person  held  to  be  a  purchase-money 
mortgage.  Wheadon  v.  Mead,  72  Minn.  372  (75  N.  W. 
Rep.  598). 

Sec.  529.  Priority  of  mortgages)  to  secure  future  ad- 
vances. Where  a  mortgagee's  security  for  future  advance- 
ments which  he  was  under  no  obligation  to  make  was  in 
the  form  of  a  deed  absolute,  it  was  held  that  his  mortgage 
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was  prior  to  the  claims  of  judgment  creditors  of  the  mort- 
gagor for  all  sums  advanced  before  he  had  knowledge  there- 
of, but  subject  to  their  claims  as  to  sums  advanced  after  he 
acquired  knowledge  of  their  rights,  and,  in  the  absence  of  evi- 
dence that  advances  were  made  by  the  mortgagee  between 
the  levy  and  the  commencement  of  a  creditors'  suit  to  sub- 
ject the  land  to  the  payment  of  the  judgments,  the  latter 
date  was  taken  properly  as  marking  the  time  after  which 
advances  on  the  mortgage  were  subordinate  to  the  claims 
of  such  other  creditors.  Omaha  Coal  C.  &  L.  Co.  v.  Suess, 
54  Neb.  379  (74  N.  W.  Rep.  620).  This  case  expressly  ap- 
proves the  general  principles  laid  down  in  the  case  of  Union 
Nat.  Bank  v.  Milburn  &  Stoddard  Co.,  7  N.  Dak.  201  (73 
N.  W.  Rep.  527),  quoted  from  at  length  in  Vol.  VI,  §  590. 
Construing  and  applying  i  Hill's  Wash.  Code,  §  i960,  giv- 
ing a  mechanic's  lien  preference  over  all  other  unrecorded 
liens  and  incumbrances  of  which  the  lien  claimant  had  no 
notice,  it  is  held  that  a  recorded  mortgage  to  secure  future 
advances  has  priority  over  a  mechanic's  lien  for  labor  and 
materials  furnished  after  such  recording,  although  before 
the  advancements  were  made.  Home  Sav.  &  L.  Ass'n  v.  Bur- 
ton, 20  Wash.  688  (56  Pac.  Rep.  940).  See  opinion  for 
collation  and  discussion  of  authorities. 

Sec.  530.  Assumption  of  mortgage — ^Taking  convey- 
ance subject  to  mortgage.  The  right  of  a  mortgagee  or 
his  assignee  to  pursue  any  of  the  several  remedies  afforded 
by  the  law  for  the  satisfaction  of  the  indebtedness,  includ- 
ing the  right  to  resort  to  an  action  at  law  against  the  maker 
of  the  note,  is  in  no  way  qualified  or  limited  by  agreements 
or  transactions  between  the  mortgagor  and  his  grantee 
unless  the  mortgagee  or  his  assignee  in  some  way  assent  to 
such  agreement  or  transaction.  A  purchaser  of  mortgaged 
premises  is  not  affected  by  a  covenant  of  assumption  con- 
tained in  a  deed  of  conveyance  to  his  immediate  grantor 
Tvhich  was  destroyed  by  consent  of  the  parties  thereto  be-* 
fore  recording  and  new  deeds  executed  omitting  such  coven- 
ant. Hazle  v.  Bondy,  173  111.  302  (50  N.  E.  Rep.  671).  In 
the  absence  of  covenants  in  a  deed  having  a  different  effect, 
a  grantee  who  takes  a  Conveyance  of  land  subject  to  a  mort- 
gage is  presumed  to  have  paid  the  purchase  price  less  the 
amount  of  the  mortgage  debt,  and  in  such  event  it  becomes 
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his  equitable  duty  to  pay  the  debt  or  permit  the  same  to 
be  satisfied  by  sale  of  the  premises.  New  England  Loan 
&  Trust  Co.  V.  Stephens,  i6  Utah,  385  (52  Pac.  Rep.  624). 
A  grantee  who  merely  purchases  land  subject  to  a  mort- 
gage is  not  personally  liable  for  the  mortgage  debt,  Clifford 
V.  Minor,  76  Minn.  12  (78  N.  W.  Rep.  861)  ;  Peek  v.  Hew- 
lett's Ex'rs,  Ky.  (45  S.  W.  Rep.  104;  20  Ky.  Law 
Rep.  45)  ;  and  he  cannot  be  required,  upon  foreclosure  of 
the  mortgage,  to  pay  the  attorney's  fee  specified  in  the  mort- 
gage, when  the  same  exceeds  that  allowed  by  law.  First 
M.  E.  Church  v.  Fadden,  8  N.  Dak.  162  {^^  N.  W.  Rep. 
615).  As  to  the  rights  and  liabilities  of  a  purchaser  of  mort- 
gaged premises  in  Louisiana  who  does  not  assume  the  mort- 
gage, see  Thompson  v.  Levy,  50  La.  Ann.  751  (23  So.  Rep. 

913). 

Sec.  531.  Assumption  of  mortgage — Liability  and 
rights  of  grantee.  A  grantee  who  assumes  and  agrees  to^ 
pay  a  mortgage  debt  as  a  part  of  the  consideration  for 
which  the  lands  are  conveyed  to  him,  thereby  becomes  per- 
sonally liable  for  the  payment  of  the  debt,  and  is  liable 
for  any  deficiency  upon  foreclosure.  Ingram  v.  Ingram, 
172  111.  287  (50  N.  E.  Rep.  198)  ;  Martin  v.  Humphrey,  5& 
Neb.  414  (78  N.  W.  Rep.  715)  ;  Johns  v.  Wilson,  Ariz. 
(53  Pac.  Rep.  583).  To  create  this  liability  on  account 
of  such  a  covenant  in  the  deed  to  the  grantee  its  delivery 
to  and  acceptance  by  him  must  be  shown,  and  the  mere 
proof  of  the  recording  of  the  deed  is  not  sufficient  for 
this  purpose.  Kellogg  v.  Cook,  18  Wash.  516  (52  Pac.  Rep. 
233).  Proof  of  the  recording  of  a  deed  containing  a  cov- 
enant by  the  grantee  to  assume  and  pay  a  mortgage  on  the 
premises  conveyed  is  not  such  conclusive  evidence  of  the 
existence  of  the  covenant  as  will  authorize  the  directing  of 
a  verdict  against  the  grantee  in  an  action  thereon,  where  it 
appears  that  the  purchase  of  the  land  was  made  by  her  hus- 
band and  that  she  had  no  knowledge  of  the  contents  of  the 
deed,  and  neither  his  authority  to  bind  her  by  such  a  cov- 
enant nor  her  ratification  of  his  act  is  shown.  Blass  v. 
Terry,  156  N.  Y.  122  (50  N.  E.  Rep.  953).  Applying  a  stat- 
ute (Ind.  Rev.  Stat.  1894,  §  2534),  which  gives  mortgage 
debts  of  a  decedent  precedence  over  general  debts,  it  is  held 
that  where  a  decedent  has  assumed  a  mortgage  on  land 
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his  administrator  is  bound  to  pay  the  same,  although  no 
claim  therefor  is  filed  against  the  estate.  Swift  v.  Harley, 
20  Ind.  App.  614  (49  N.  E.  Rep.  1069).  The  mortgagee 
may  sue  in  his  own  name  a  grantee  who  has  assumed  the 
payment  of  the  mortgage  debt,  Webster  v.  Fleming,  178 
111.  140  (52  N.  E.  Rep.  975)  ;  and  one  who  accepts  a  convey- 
ance of  land  and,  as  a  part  of  the  consideration,  agrees  to 
pay  an  existing  incumbrance  thereon,  is  bound  not  only  to 
the  promisee,  but  to  the  incumbrancer  to  do  so,  and  is 
estopped  to  deny  the  validity  of  such  incumbrance  or  to 
attack  it  on  account  of  usury.  Goos  v.  Goos,  57  Neb.  294 
{yy  N.  W.  Rep.  687)  ;  Scanlon  v.  Alexander,  71  Minn.  351 
(74  K.  W.  Rep.  146;  70  Am.  St.  Rep.  326).  A  grantee 
assuming  the  payment  of  a  mortgage  is  not  personally  liable 
where  his  grantor  was  not  personally  liable  to  the  mort- 
gagee for  the  debt,  and  the  grantee  purchased  relying  upon 
that  fact.  Ward  v.  De  Oca,  120  Cal.  102  (52  Pac.  Rep.  130) ; 
Young  Men's  Christian  Ass'n  v.  Croft,  34  Or.  106  (55 
Pac.  Rep.  439;  75  Am.  St.  Rep.  568),  citing  numerous 
authorities;  Portland  Trust  Co.  v.  Nunn,  34  Or.  166  (55 
Pac.  Rep.  441)  ;  Hicks  v.  Hamilton,  144  Mo.  495  (46  S.  W. 
Rep.  432;  66  Am.  St.  Rep.  431).  Payment  of  interest  by 
a  mortgagor  after  such  covenant  of  assumption  does  not 
make  him  a  volunteer  so  that  he  cannot  recover  such  pay- 
ment from  such  grantee.  Ingram  v.  Ingram,  172  111.  287 
(50  N.  E.  Rep.  198).  The  personal  liability  of  the  original 
maker  of  a  mortgage  note  to  the  mortgagee  is  not  affected 
by  subsequent  contracts  of  assumption  made  by  third  par- 
ties with  such  maker,  in  the  absence  of  their  acceptance  by 
the  mortgagee.  Swaim  v.  Grinley,  21  Ind.  App.  51  (51  N. 
E.  Rep.  375).  A  grantee  is  not  relieved  from  the  liability 
imposed  on  him  by  his  covenant  to  assume  and  pay  an 
incumbrance  by  his  subsequent  conveyance  to  another  who 
makes  a  like  covenant,  Webster  v.  Fleming,  178  111.  140  (52 
N.  E.  Rep.  975)  ;  but  such  liability  terminates  upon  his  deed 
being  subsequently  declared  fraudulent  and  void,  Johns  v. 
Wilson,        Ariz.  (53  Pac.  Rep.  583).     Where  a  pur- 

chaser of  a  portion  of  mortgaged  premises  assumes  and 
agrees  to  pay  the  entire  mortgage  debt,  he  is  liable  to  the 
owner  of  the  remainder  of  the  land  for  damages  resulting 
to  him  on  account  of  the  breach  of  such  covenant ;  and  the 
rights  of  such  owner  are  not  affected  by  the  fact  that  he 
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did  not  ask  any  affirmative  relief  in  the  proceedings  to  fore- 
close the  mortgage.  *  Fleming  v.  Reed,  20  Ind.  App.  462  (49 
N.  E.  Tlep.  1087).  Where  a  purchaser  of  a  part  of  mort- 
gaged premises  assumes  the  payment  of  all  or  a  part  of  the 
incumbrances  upon  the  whole  of  such  premises,  he  is 
liable  for  all  or  such  part  of  the  mortgage  debt  before  the 
land  of  the  mortgagor  or  the  land  of  a  subsequent  purchaser 
of  the  mortgagor.  Thompson  v.  Bird,  57  N.  J.  Eq.  175 
(40  Atl.  Rep.  857).  A  grantee  of  mortgaged  premises  as- 
suming the  payment  of  the  mortgage,  cannot  be  subjected 
to  a  deficiency  judgment  until  the  mortgaged  premises  have 
been  exhausted ;  and  only  such  items  can  be  inclfaded  in  such 
a  judgment  as  are  secured  by  the  mortgage.  Roberts  v. 
Fitzallen,  120  Cal.  482  (52  Pac.  Rep.  818).  A  grantee  of 
premises  who  assumes  and  agrees  to  pay  a  mortgage  thereon 
executed  to  a  building  and  loan  association  has  a  right  to 
have  the  stock  payment,  whether  paid  as  dues  or  premium, 
credited  on  the  loan.  People's  Bldg,  L.  &  Sav.  Ass'n  v. 
Fowble,  17  Utah,  122  (53  Pac.  Rep.  999).  Where  a  deed 
containing  a  covenant  of  assumption  was  in  fact  a  mortgage 
to  secure  the  grantee  on  account  of  his  subsequently  indors- 
ing for  the  grantor  and  for  the  repayment  of  any  money 
which  he  might  advance  to  pay  the  existing  mortgage,  such 
grantee  will  be  regarded  merely  as  a  junior  mortgagee,  and 
will  not  be  held  personally  liable  for  the  assumed  mortgage. 
Webber  v.  Lawrence,  118  Mich.  630  {yy  N.  W.  Rep.  266). 

Sec.  532.  Assumption  of  mortgage — Surety  relation  of 
mortgagor — Extensions.  A  grantee,  who,  as  a  part  of  the 
consideration  for  land  conveyed  to  him,  assumes  and  agrees 
to  pay  an  existing  mortgage  thereon,  becomes,  as  between 
the  parties  to  the  contract,  the  principal  debtor  and  the 
grantor  becomes  his  surety,  Merriam  v.  Miles,  54  Neb.  566 
(74  N.  W.  Rep.  861 ;  69  Am.  St.  Rep.  731) ;  Roberts  v. 
Fitzallen,  120  Cal.  482  (52  Pac.  Rep.  818)  ;  and  a  contract 
between  the  holder  of  the  indebtedness  and  such  a  grantee, 
on  a  valid  consideration,  definitely  to  extend  the  time  of 
payment,  made  without  the  consent  of  the  one  sustaining 
the  relation  of  surety,  releases  him,  Merriam  v.  Miles,  54 
Neb.  566  (74  N.  W.  Rep.  861 ;  69  Am.  St.  Rep.  731)  ;  Dilla- 
way  v.  Peterson,  11  S.  Dak.  210  (76  N.  W.  Rep.  925),  citing 
numerous  authorities;  Tuohy  v.  Woods,  122  Cal.  665  (55 
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Pac.  Rep.  683).  A  grantee  assuming  and  agreeing  to  pay 
a  mortgage  who  thereafter  occupies  the  relation  of  surety 
for  the  debt  on  account  of  similar  covenants  by  his  subse- 
quent grantees,  is  not  released  by  the  mere  passive  failure 
of  the  holder  of  the  debt  to  pursue  the  principal  debtor. 
Pinch  V.  McCuUoch,  72  Minn.  71  (74  N.  W.  Rep.  897). 
Heirs  of  a  deceased  mortgagor  standing  in  the  relation  of 
sureties  for  the  mortgage  debt  on  account  of  their  convey- 
ance of  the  premises  to  another,  are  not  released  from  the 
payment  of  the  debt  by  an  agreement  of  the  mortgagee 
made  with  their  grantee 'extending  the  time  for  no  consid- 
eration except  his  agreement  to  pay  the  debt  at  the  expira- 
tion of  the  time  fixed,  as  such  agreement  is  void  for  want  of 
consideration.  Olmstead  v.  Latimer,  158  N.  Y.  313  (53  N. 
E.  Rep.  5). 

Sec.  533.  Assumption  of  mortgage — Covenant  by 
grantee's  agent.  A  grantee  may  be  bound  by  a  covenant 
of  assumption  contained  in  a  deed  taken  by  his  agent  where, 
after  full  knowledge  of  its  existence,  he  ratifies  the  deed. 
Ver  Plank  v.  Lee,  19  Wash.  492  (53  Pac.  Rep.  724).  In 
Texas  it  is  held  that  a  covenant  of  assumption  creating  a 
personal  liability  macle  by  a  grantee  in  a  deed  who  is  in  fact 
the  agent  for  principals  undisclosed  and  unknown  to  the 
grantor,  does  not  create  a  personal  liability  which  can  be 
enforced  ag'ainst  such  principals.  The  court  places  its 
decision  upon  the  ground  that  the  common  law  rule  that, 
on  discovery  of  the  undisclosed  principal,  recovery  may  be 
had  against  him,  never  had  any  application  to  sealed  instru- 
ments, especially  those  which  at  common  law  must  have 
been  under  seal,  such  as  conveyances  of  land;  and  this 
exception  is  not  changed  by  Tex.  Rev.  Stat.  1895,  Art.  4862, 
providing  that  "no  private  seal  or  scroll  shall  be  necessary 
to  the  validity  of  any  contract,  bond,  or  conveyance 
*  *  *  nor  shall  the  addition  or  omission  of  seal  or 
scroll  in  any  way  affect  the  force  or  effect  of  the  same." 
Sanger  v.  Warren,  91  Tex.  472  (44  S.  W.  Rep.  477 ;  66  Am. 
St.  Rep.  913). 

Sec.  534.  Assumption  of  mortgage — Statute  of  frauds 
— ^Parol  evidence.  A  statute  (Neb.  Comp.  Stat.,  ch.  32, 
§  8),  requiring  contracts  not  to  be  performed  within  one 
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year  from  the  making  thereof  to  be  subscribed  in  writing 
does  not  relieve  a  grantee  in  a  deed  not  subscribed  by  him 
from  his  covenant  to  pay  a  mortgage  on  the  premises  not 
due  for  more  than  a  year  after  the  delivery  of  the  deed. 
Kendall  v.  Garneau,  55  Neb.  403  (75  N.  W.  Rep.  852). 
Where  the  grantee's  covenant  of  assumption  embraces  in- 
cumbrances on  several  lots,  he  may  show  by  parol  evidence 
that  a  particular  incumbrance  resting  on  a  particular  lot  was 
given  to  secure  a  particular  note.  Webster  v.  Fleming, 
178  111.  140  (52  N.  E.  Rep.  975).  Where  a  deed  on  mort- 
gaged premises  containing  a  covenant  assuming  a  mortgage 
was  executed  in  blank  as  to  the  grantee,  and  the  real 
grantee  subsequently  sold  the  premises  to  another,  inserting 
his  name  as  grantee  in  the  deed,  the  latter  grantee  may  show 
by  parol  evidence  that  he  did  not  agree  to  assume  the 
mortgage.  Logan  v.  Miller,  106  la.  511  (76  N.  W.  Rep. 
1005). 

Sec.  535.  Priority  of  mortgages.  A  new  mortgage 
taken  and  recorded  by  a  mortgagee  to  secure  the  same 
debt  embraced  in  his  other  mortgage,  such  fact  being  stated 
in  the  new  mortgage,  has  priority  over  any  intervening 
incumbrances.  Hardin  v.  Emmons,  24  Nev.  327  (53  Pac. 
Rep.  854).  The  same  is  held  as  to  a  second  mortgage  be- 
tween the  same  parties  made  and  accepted  for  the  purpose 
of  correcting  an  error  as  to  the  amount  in  a  prior  mortgage. 
Mississippi  Valley  Trust  Co.  v.  McDonald,  146  Mo.  467  ^48 
S.  W.  Rep.  483).  In  the  case  of  Capital  Lum.  Co.  v.  Ryan» 
34  Or.  73  (54  Pac.  Rep.  1093),  the  supreme  court  of  Oregon 
say:  "It  is  a  familiar  rule  of  law  that  if  one  takes  a  new 
mortgage  as  a  substitute  for  a  former  one,  and  cancels  and 
releases  the  latter  in  ignorance  of  an  existing  lien  upon  the 
mortgaged  premises,  equity  will,  in  the  absence  of  some 
special  disqualifying  fact,  restore  him  to  his  former  position 
when  it  can  be  done  without  interfering  wjth  any  new 
rights  acquired  on  the  faith  of  the  altered  condition  of  the 
record."  This  case  is  followed  and  approved  in  Title  Guar- 
antee &  T.  Co.  V.  Wrenn,  35  Or.  62  (56  Pac.  Rep.  271). 
Where  a  mortgage  is  made  expressly  subject  to  a  prior 
mortgage  given  to  a  third  party  the  mortgagee  holds  subject 
thereto  where  such  prior  mortgage  is  good  between  the 
parties,  although  it  has  not  been  acknowledged  and  re- 
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corded  in  accordance  with  N.  H.  Gen.  Stat.,  ch.  121,  §§  4, 
7.  McMurphy  v.  Adams,  67  N.  H.  440  (39  Atl.  Rep.  333). 
One  who  lends  money  through  a  firm  of  real  estate  brokers 
to  a  client  of  theirs  and  takes  a  mortgage  to  secure  its  pay- 
ment, delivering  the  check  for  the  money  to  such  agents, 
is  not  bound  to  see  that  it  is  applied  to  the  discharge  of 
prior  mortgages  which  was  one  of  the  objects  of  the  loan 

.  according  to  the  arrangements  made  by  the  borrower  with 
such  agents;  but  the  later  mortgagee  may  purchase  such 
prior  mortgages  and  enforce  the  same.  Seaverns  v.  Presby- 
terian Hospital,  173  111.  414  (50  N.  E.  Rep.  1079;  64  Am. 
St.  Rep.  125).  Where  a  mortgagee  of  a  large  flouring 
mill,  dependent  for  its  power  on  a  water  supply  owned  by 
another,  examined  the  property  before  taking  his  mortgage 
and  was  informed  that  the  water  to  run  the  mill  was  fur- 
nished under  a  lease  with  the  owner  of  the  water  supply, 
he  was  held  charged  with  notice  of  the  contents  of  such 
lease  including  a  mortgage  clause  therein  for  the  security 
of  the  lessor.     Gordon  v.  Constantine  Hydraulic  Co.,  117 

*  Mich.  620  (76  N.  W.  Rep.  142).  Where,  under  a  decree 
foreclosing  one  of  two  mortgages  of  equal  priprity  given 
to  plaintiff  in  one  transaction  and  covering  the  same  lands, 
the  appraisers  erroneously  deducted  from  the  value  of  the 
premises  the  amount  of  the  judgment  as  a  senior  lien,  the 
plaintiff,  being  the  purchaser  at  the  foreclosure  sale,  can- 
not be  heard,  in  a  subsequent  action  by  him  to  foreclose 
the  other  mortgage,  to  assert  that  such  judgment  was  the 
junior  lien.  Farmers'  Loan  &  T.  Co.  v.  Schwenk,  54  Neb. 
657  (74  N.  W.  Rep.  1063).  Applying  Minn.  Gen.  Stat.  1894, 
§  7^7^  providing  that  the  number  of  the  instrument  shall 
be  prima  facie  evidence  of  the  ptiority  of  its  registration,  it 
IS  held  that  where  several  mortgages,  executed  on  the  same 
day  on  the  same  land,  were  recorded  at  the  same  hour,  and 
each  received  document  numbers  in  the  register's  office,  in 
the  absence  of  any  showing  to  the  contrary,  they  take 
priority  in  the  order  in  which  they  are  numbered.  Con- 
tinental Mut.  Life  Ins.  Co.  v.  King,  72  Minn.  287  (75  N. 
W.  Rep.  376).  Particular  case  in  which  two  mortgages 
executed  at  the  same  time  to  different  mortgagees  are  held 
to  be  co-ordinate.  Terry  v.  Moran,  75  Minn.  249  (jj  N. 
W.  Rep.  jyy). 
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Sec.  536.    Assignment  of  mortgage— What  constitutes. 

The  transfer  of  a  note  secured  by  a  mortgage  carries  with  it 
the  mortgage  and  operates  as  an  assignment  of  the  mortgage 
itself,  Goodwin  v.  Cunningham,  54  Neb.  11  (74  N.  W.  Rep. 
315)  ;  Fred  Miller  Brewing  Co.  v.  Manassee,  99  Wis.  99 
(74  N.  W.  Rep.  535;  67  Am.  St.  Rep.  854) ;  Anderson  v. 
Kreidler,  56  Neb.  171  (76  N.  W.  Rep.  581)  ;  and  in  such  a 
case  a  formal  assignment  of  the  mortgage  is  unnecessary. 
Robinson  Female  Sem.  v.  Campbell,  60  Kan.  60  (55  Pac. 
Rep.  276).  An  assignment  by  a  guardian  of  a  negotiable 
note  and  mortgage  taken  in  his  own  name,  carries  the  legal 
title,  though  his  ward  has  reached  majority.  Brewster  v. 
Seeger,  173  Mass.  281  (53  N.  E.  Rep.  814).  Where  the  legal 
title  is  regarded  as  remaining  in  the  mortgagor,  the  mort- 
gagee does  not  assign  the  mortgage  by  executing  a  deed  to 
the  premises.  Yankton  Bldg  &  L.  Ass'n  v.  Dowling,  10  S. 
Dak.  540  (74  N.  W.  Rep.  438).  Where  a  mortgagee  be- 
comes the  purchaser  of  mortgaged  premises  at  a  void  fore- 
closure sale  and  then  conveys  such  premises  to  another,  his 
deed  operates  as  an  assignment  of  all  his  interest  in  the  mort- 
gage.    Stillman  v.  Rosenberg,        la.  (78  N.  W.  Rep. 

913). 

Sec.  537.  Assignment  of  mortgage— Title  and  rights 
of  assignee.  An  assignment  of  a  mortgage  carries  with  it 
an  implied  warranty  of  the  genuineness  of  the  mortgage. 
Waller  v.  Staples,  107  la.  738  {^7  N.  W.  Rep.  570).  An  as- 
signee of  a  mortgage  takes  it  subject  to  all  the  equities  in  favor 
of  the  mortgagor  existing  at  the  time  of  the  assignment ;  and 
such  mortgagor  may  show  a  parol  agreement  by  the  original 
mortgagee  not  to  assign  the  mortgage.  Myerstown  Bank  v. 
Roessler,  186  Pa.  St.  431  (40  Atl.  Rep.  963).  An  assignee 
of  a  mortgage  takes  subject  to  any  defenses  existing  against 
the  assignor,  Hazle  v.  Bondy,  173  111  302  (50  N.  E.  Rep. 
671)  ;  Gordon  v.  Decker,  19  Wash.  188  (52  Pac.  Rep.  856)  ; 
Pickering  v.  Beckner,        Ky.  (48  S.  W.  Rep.  148;  20 

Ky.  Law  Rep.  1060)  ;  but  a  bona  fide  assignee  takes  free  from 
latent  equities  created  by  the  mortgagee  in  favor  of  third 
persons.  Davis  v.  Piggott,  56  N.  J.  Eq.  634  (39  Atl.  Rep. 
698).  A  mortgage  to  secure  a  note  follows  and  is  of  the 
same  character  as  the  not^  in  respect  to  the  right  to  set  up 
equities  against  it   in    the    hands    of   a   bona  fide  assignee. 
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Thompson  v.  Maddux,  117  Ala.  468  (23  So.  Rep.  157).  A 
bona  fide  assignee  of  a  prior  mortgage  is  unaffected  by  the 
mortgagor's  execution  to  the  mortgagee  of  a  subsequent 
mortgage  which  was  understood  between  them  to  operate 
as  a  satisfaction  of  such  prior  mortgage.  Quimby  v.  Will- 
iams, 67  N.  H.  489  (41  Atl.  Rep.  862;  68  Am.  St.  Rep.  685;. 
One  who  holds  the  assignment  of  a  mortgage  as  collateral 
security  may  receive  payment  and  g^ve  a  valid  discharge. 
Lowry  v.  Bennett,  119  Mich.  301  {yy  N.  W.  Rep.  935).  An 
assignor  of  a  promissory  note,  the  payment  of  which  is  se- 
cured by  a  mortgage^  as  a  general  rule,  cannot  release  the 
promisor  from  liability  for  the  debt,  and  by  such  release  bind 
the  asignee  or  in  any  manner  or  to  any  extent  disturb  or 
change  the  force  of  the  mortgage  lien.  Anderson  v.  Kreid- 
ler,  56  Neb.  171  (76  N.  W.  Rep.  581).  One  to  whom  an 
interest  coupon  from  a  bond,  the  payment  of  which  is  secured 
by  a  mortgage,  has  been  transferred  may  maintain  foreclosure 
to  the  extent  of  the  amount  due  him,  and  he  may  avail  himself 
of  a  stipulation  in  the  mortgage  authorizing  the  mortgagee 
to  pay  taxes  and  include  such  payment  in  the  lien.  New  Eng- 
land L.  &  T.  Co.  V.  Robinson,  56  Neb.  50  (76  N.  W.  Rep.  415 ; 
71  Am.  St.  Rep.  657).  Where  a  note  and  mortgage  securing 
it  are  delivered  to  one  taking  an  assignment  of  the  note  before 
its  maturity,  his  possesion  of  them  constitutes  constructive 
notice  of  his  interest  therein,  binding  on  any  person  who  sub- 
sequently deals  with  the  former  owner  in  regard  to  the  prop- 
erty. Fred  Miller  Brewing. Co.  v.  Manassee,  99  Wis.  99  (74 
'  N.  W.  Rep.  535;  67  Am.  St.  Rep.  854).  One  who,  without 
notice  of  a  prior  unrecorded  mortgage,  pays  a  valuable  con- 
sideration for  and  takes  an  assignment  of  a  subsequent  mort- 
gage duly  recorded,  is  entitled  to  claim  the  benefit  of  the  pri- 
ority given  by  such  recording,  although  his  assignor  had 
knowledge  of  the  unrecorded  mortgage.  Hull  v.  Diehl,  21 
Mont.  71  (52  Pac.  Rep.  782).  In  Nebraska  it  is  held  that 
an  assignee  of  a  mortgage  holding  under  an  unrecorded  as- 
signment IS  not.  affected  by  a  suit  to  foreclose  a  senior  lien 
to  which  he  was  not  made  a  party,  although  th-e  original  mort- 
gagee was  a  party  thereto.  Goodwin  v.  Cunningham,  54 
Neb.  II  (74  N.  W.  Rep.  315).  Where  a  guardian  of  minor 
children  receives  as  such,  through  their  inheritance  from  a 
third  person,  negotiable  purchase-money  notes  which  he  had 
executed  to  such  third  person  and  which  were  secured  by 
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special  mortgage  and  vendor's  privilege  on  the  property  pur- 
chased, he  cannot  affect  the  rights  of  such  minors  by  illegally 
transferring  such  notes  before  maturity  to  a  third  person, 
and  the  right  of  the  transferee  as  to  the  mortgage  and  priv- 
ilege are  subordinated  to  those  of  the  minors.  Pertuit  v. 
Damare,  50  La.  Ann.  893  (24  So.  Rep.  681). 

Sec.  538.    Recording  assignment   of  mortgage.    The 

priority  of  a  mortgage  over  a  mechanic's  lien,  duly  acquired 
by  its  being  executed  and  recorded  first,  is  not  lost  by  being 
held  by  one  und!er  an  unrecorded  assignment.  Zehner  v. 
Johnston,  22  Ind.  App.  452  (53  N.  E.  Rep.  1080).  Con- 
struing Mont.  Comp.  Stat.  1887,  div.  5,  §  237,  requiring  the 
recording  of  every  conveyance  affecting  real  estate,  and  §  270 
defining  the  term  "conveyance"  as  embracing  "every  instru- 
ment in  writing  by  which  any  real  estate,  or  interest  in  real 
estate,  is  created,  alienated,  mortgaged  or  assigned,"  it  is 
held  that  the  assignment  of  a  real  estate  mortgage  is  not  an 
instrument  required  to  be  recorded.  Hull  v.  Diehl,  21  Mont. 
71  (52  Pac.  Rep.  782).  Citing,  Bamberger  v.  G«iser,  24  Or. 
203  (33  Pac.  Rep.  609);  Craft  V.  Webster,  4  Rawle,  241; 
Mott  V.  Qark,  9  Pa.  St.  399  (49  Am.  Dec.  566) ;  Adler  v. 
Newell,  109  Cal.  42  (41  Pac.  Rep.  799)  ;  Watson  v.  Investment 
Co.,  12  Or.  474  (8  Pac.  Rep.  548)  ;  Investment  Co.  v.  Sha^, 
Fed.  Cas.  Nos.  10556,  10557;  Gordon  v.  Rixey,  76  Va.  694. 
A  statute  (i  N.  Y.  Rev.  Stat.  p.  763,  §  41)  providing  that  "the 
recording  of  an  assignment  of  a  mortgage  shall  not  be  deemed, 
in  itself,  notice  of  such  assignment  to  a  mortgagor  his  heirs  f 
or  personal  representatives,  so  as  to  invalidate  any  payment 
made  by  them  or  either  of  them,  to  the  mortgagee,"  does  not 
protect  one  to  whom  the  mortgagee  executes  a  satisfaction  of 
the  mortgage  in  order  that  the  latter  may  acquire  a  clear  title 
to  the  land,  after  the  recording  of  a  prior  assignment  of  such 
mortgage  to  another,  where  the  person  accepting  the  satis- 
faction failed  to  examine  the  record  or  to  require  the  surrender 
of  the  mortgage,  although  he  was  ignorant  of  its  prior  assign- 
ment. Lamed  v.  Donovan,  155  N.  Y.  341  (49  N.  E.  Rep. 
942). 

Sec.  539.  Assignment  of  mortgage — Payment  to  mort- 
gagee afterward.  A  purchaser  of  land  incumbered  by  a 
mortgage  show*ing  on  its  face  that  it  was  given  to  secure  a 
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bond  with  negotiable  coupons  attached,  representing  the  inter- 
est installments,  who  pays  to  the  holder  of  the  bond  the  amount 
thereof  and  takes  from  him  a  release  of  the  mortgage,  does 
so  subject  to  the  right  of  a  prior  assignee  of  some  of  the  interest 
coupons.  Griffith  v.  Salleng,  54  Neb.  362  (74  N.  W.  Rep. 
619).  Construing  and  applying  Cal.  Civ.  Code,  §  2934  provid- 
ing that  "an  assignment  of  a  mortgage  may  be  recorded  in  like 
manner  as  a  mortgage,  and  such  notice  operates  as  a  notice 
to  all  persons  subsequently  deriving  title  to  the  mortgage  from 
the  assignor;"  and  §  2935  providing  that  "the  record  of  the  as- 
signment of  the  mortgage  is  not  of  itself  notice  to  the  mort- 
gagor, his  heirs  or  personal  representatives,  so  as  to  invalidate 
any  payment  made  by  them  or  either  of  them  to  the  person 
holding  such  note,  bond  or  other  instrument,"  it  is  lield  that 
the  language  used  in  §  2935  clearly  imports  that  such  a  record 
would  operate  as  notice  to  the  mortgagor,  so  as  to  invalidate 
any  payment  made  by  him  to  a  person  not  holding  the  note 
or  mortgage.     Rogers  v.  Peckham,  120  Cal.  238  (52  Pac.  Rep. 

483). 

Sec.  540.  Payment,  release  and  satisfaction.  A  be- 
quest of  securities  to  a  mortgagee  in  payment  of  his  mortgage 
which  never  were  accepted  by  him  and  subsequently 
proved  to  be  worthless  will  not  constitute  payment.  Batch- 
elder  V.  Blake,  70  Vt.  197  (40  Atl.  Rep.  34).  A  decree  of 
foreclosure  which  has  become  absolute  is  such  an  enforced 
admission  of  the  mortgage  debt  as  will  repel  the  presumption 
of  payment  by.  lapse  of  time  in  favor  of  a  grantee  subsequent 
to  the  mortgage.  Blaisdell  v.  Greenwood,  70  Vt.  244  (39  Atl. 
Rep.  1097).  A  void  foreclosure  does  not  discharge  the  lien  of 
a  mortgage.  Lindgren  v.  Lindgren,  73  Minn.  90  (75  N.  W. 
Rep.  1034).  An  pwner  of  land  who  sues  to  compel  the  re- 
lease of  a  trust  deed  given  to  secure  the  payment  of  a  debt,  on 
the  ground  that  it  has  been  paid,  must  prove  such  payment. 
Black  V.  Smith,  25  Colo.  57"  (52  Pac.  Rep.  1108).  Particular 
-evidence  held  insufficient'  to  show  payment  of  a  mortgage  note. 
Martin  v.  Fowler,  51  S.  C.  164  (29  S.  E.  Rep.  261).  Apply- 
ing Nev.  Gen.  Stat  §§  4931-4933,  it  is  held  that  a  conveyance 
by  one  of  two  joint  mortgagors  of  his  interest  in  the  mortgaged 
premises  in  satisfaction  of  the  mortgage  operates  as  a  release 
of  his  proportionate  part  of  the  mortgage  debt.  Hoppin  v. 
Pirst  Nat.  Bank,        Nev.  (56  Pac.  Rep.  1121).    A  re- 
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lease  of  record  entered  by  one  holding  an  assignment  of  a 
mortgage  as  collateral  security  will  protect  a  subsequent  bona 
fide  purchaser  against  foreclosure  by  the  mortgagee.  Lowry 
V.  Bennett,  119  Mich.  301  {;J^  N.  W.  Rep.  935).  A  quitclaim 
deed  executed  by  a  mortgagee  to  the  mortgagor,  conve3ring 
the  mortgaged  premises,  will  not  operate  as  a  release  of  the 
mortgage  where  it  clearly  appears  from  the  terms  of  the  deed 
that  such  was  not  the  intention  of  the  parties.  Ban*  v.  Foster, 
25  Colo.  28  (52  Pac.  Rep.  iioi).  Under  Mo.  Rev.  Stat.  1889, 
§  7094,  providing  that  the  release  of  record  of  a  deed  of  trust 
shall  be  made  by  the  beneficiary  therein  and  not  the  trustee,  an 
indorsee  aqd  holder  of  a  note  secured  by  such  deed  is  the  only 
person  authorized  by  law  to  release  the  deed  of  record.  Ripley 
Nat.  Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  145  Mo.  142  (47 
S.  W.  Rep.  i).  Mortgagors  unable  to  read  the  English 
language  and  having  no  knowledge  of  a  clause  in  their  mort- 
gage authorizing  the  mortgagee  to  elect  to  declare  the  princi- 
pal due  and  foreclose  if  interest  remain  unpaid  for  30  days, 
who  made  a  tender  of  the  interest  when  they  thought  it  was 
due,  and  whose  property  was  sold  without  any  actual  notice  to 
them  of  the  mortgagee's  election  to  foreclose,  are  entitled  to 
have  the  mortgage  discharged  upon  payment  of  the  amount 
due,  where  they  tender  the  same  when  they  learn  of  the  fore- 
closure proceedings.  Zlotoecizski  v.  Smith,  117  Mich.  202 
(75  N.  W.  Rep.  470).  A  covenant  in  a  mortgage  binding  the 
mortgagee  to  release  any  part  of  the  mortgaged  premises  "at 
any  time  during  the  existence  or  continuance,"  of  the  mort- 
gage upon  tender  of  a  part  of  the  mortgage  debt,  at  a  rate  based 
upon  the  quantity  of  land  released,  does  not  give  the  mort- 
gagor the  right  to  open  a  decree  of  foreclosure  after  the  prop- 
erty is  advertised  for  sale  in  order  that  he  may  pay  a  part  of 
the  debt  and  have  a  portion  of  the  premises  released.  Avon 
by  the  Sea  Land  &  Imp.  Co.  v.  Finn,  56  N.  j!  Eq.  805  (41  Atl. 
Rep.  366).  For  construction  of  particular  agreement  author- 
izing a  release  of  a  portion  of  mortgaged  premises  upon  pay- 
ment of  a  part  of  the  debt,  see,  American  Net  &  Twine  Co.  v. 
Githens,  57  N.  J.  Eq.  539  (41  Atl.  Rep.  405).  To  the  extent 
to  which  the  lien  of  a  mortgage  has  been  satisfied  by  payments 
made  by  the  mortgagor,  it  cannot  be  revived  by  an  agreement 
between  the  parties  upon  the  return  of  th-e  payments  to  the 
mortgagor,  as  to  purchasers  whose  rights  in  the  mortgaged 
property  accrued  prior  to  the  payments.     McCown  v.  West- 
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bury,  52  S.  C.  421  (29  S.  E.  Rep.  663).  As  to  the  application 
of  payments  on  a  mortgage  of  crops  given  to  secure  advances, 
see  Miller  v.  Womble,  122  N.  C.  135  (29  S.  E.  Rep.  102). 
Md.  Code,  art.  21,  §  37 — ^retention  by  clerk  of  mortgage  with 
release  thereon,  when  filed  with  him  for  recording — ^amended. 
Laws  19CX),  ch.  542,  p.  879.  South  Carolina  has  a  statute 
requiring  the  clerk  of  the  court  decreeing  a  foreclosure  sale  to 
enter  satisfaction  of  record  upon  confirmation  of  the  sale,  and 
prescribing  a  form  of  endorsement  to  be  made  by  the  clerk. 
Laws  1900,  No.  192,  p.  347.  Va.  Code,  §  2498 — release  and 
satisfaction  of  liens — amended.  Laws  1899-1900,  pp.  80,  839. 

• 

Sec.  541.  Authority  to  receive  payment — ^Payment 
to  agent.  Authority  to  collect  the  interest  and  principal 
of  a  debt  is  not  authority  to  collect  or  receive  either  until  it  is 
due.  Park  v.  Cross,  76  Minn.  186  (78  N.  W.  Rep.  1107). 
One  who  pays  money  to  another  to  be  applied  on  a  mortgage 
note  which  such  person  has  not  in  his  possesison,  assumes  the 
burden  of  showing  the  authority  of  such  person  to  receive  the 
payment.  Chandler  v.  Pyott,  53  Neb.  786  (74  N.  W.  Rep. 
263)  ;  Budd  V.  Broen,  75  Minn.  316  {jjy  N.  W.  Rep.  979)  ; 
Campbell  v.  O'Connor,  55  Neb.  638  (76  N.  W.  Rep.  167).  A 
debtor  is  authorized  to  infer  that  a  third  party  having  posses- 
sion of  his  note  and  mortgage  at  maturity,  as  the  creditor's 
agent,  is  empowered  to  receive  both  principal  and  interest,  there 
being  no  suspicious  circumstances  surrounding  such  possession. 
Dwight  V.  Lenz,  75  Minn.  78  {yy  N.  W.  Rep.  546).  The 
collection  by  a  third  person  of  the  installments  of  interest  of  a 
negotiable  note,  confers  no  authority  or  apparent  authority  on 
such  person  to  receive  payment  of  the  principal  when  it  matures. 
Campbell  v.  O'Connor,  55  Neb.  638  (76  N.  W.  Rep.  167)  ; 
Bacon  v.  Pomeroy,  118  M'ich.  145  (76  N.  W.  Rep.  324). 
Where  the  mortgagee  at  the  request  of  the  mortgagor  sent  the 
note  and  mortgage  to  the  agent  of  an  express  company  with 
instructions  to  permit  the  mortgagor  to  examine  the  papers  and 
to  deliver  the  same  to  him  upon  his  payment  of  a  specified 
amount,  which  payment  was  made  by  the  mortgagor  and  the 
papers  delivered  to  him  by  the  agent,  it  is  held  that  such  pay- 
ment operated  as  a  satisfaction  of  the  mortgage  although  the 
money  received  by  the  agent  was  attached  on  a  claim  of  the 
mortgagor  against  the  mortgagee  while  in  the  hands  of  the 
agent  and  before  he    could  put  it  in  his  safe.     Beatty,  C.  J. 
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dissenting.  Ambrose  v.  Barrett,  121.  Cal.  297  (53  Pac.  Rep. 
805;  54  Pac.  Rep.  264).  Particular  evidence  held  sufficient 
to  show  authority  of  one  to  receive  payment  of  mortgage  as 
agent.  Wolford  v.  Young,  105  la.  512  (75  N.  W.  Rep.  349) ; 
Bissell  v.  Dovvling,  117  Mich.  646  (76  N.  W.  Rep.  100)  ;  Hare 
V.  Bailey,  73  Minn.  409  (76  N.  W.  Rep.  213)  ;  General  Conv. 
Cong.  Ministers  and  Churches  v.  Torkelson,  73  Minn.  401 
(76  N.  W.  Rep.  215)  ;  Edinburg- American  Land  Mortg.  Co. 
V.  Noonan,  11  S.  Dak.  141  (76  N.  W.  Rep.  298)  ;  Lindley  v. 
Lupton,  118  Mich.  466  (76  N.  W.  Rep.  1037)  >  Bailey  v.  An- 
derson, 75  Minn.  49  (77  N.  W.  Rep.  414)  ;  Lynn  v.  Hanson, 
75  Minn.  346  (77  N.  W.  Rep.  976)  ;  Dexter  v.  Berge,  76  Minn. 
216  (78  N.  W.  Rep.  nil) ;  First  Nat.  Bank  v.  Mutual  Ben. 
Life  Ins.  Co.,  145  Mo.  127  (46  S.  W.  Rep.  615)  ;  Doyle  v. 
Corey,  170  Mass.  337  (49  N.  E.  Rep.  651).  Particlular  evi- 
dence held  insufficient  to  show  authority  of  one  to  receive  pay- 
ment of  mortgage  as  agent.  Chandler  v.  Pyott,  53  Neb.  786 
(74  N.  W.  Rep.  263)  ;  Bacon  v.  Pomeroy,  118  Mich.  145  (76  N. 
W.  Rep.  324)  ;  Rand  v.  Perkins,  74  Minn.  16  (76  N.  W.  Rep. 
950)  ;  Dwight  v.  Lenz,  75  Minn,  78  {77  N.  W.  Rep.  546)  ; 
Smith  V.  Fletcher,  75  Minn.  189  (77  N.  W.  Rep.  800)  ;  Budd 
V.  Broen,  75  Minn.  316  (77  N.  W.  Rep.  979) ;  Thomas  v. 
Swanke,  75  Minn.  326  (77  N.  W.  Rep.  981). 

Sec.  542.  Release  of  part  of  mortgaged  premises.  In 
the  absence  of  actual  notice  to  a  mortgagee  that  the  interests 
of  others  may  be  affected  injuriously  thereby,  he  has  the  lawful 
right  to  release  a  portion  of  the  prenTises  from  his  mortgage 
and  retain  a  lien  on  the  remaining  part  for  the  whole  indebt- 
edness. Hazle  V.  Bondy,  173  111.  302  (50  N.  E.  Rep.  671)  ; 
Sherman  v.  Foster,  158  N.  Y.  587  (53  N.  E.  Rep.  504).  But 
the  holder  of  the  mortgage,  knowing  that  a  third  party  has  ac- 
quired an  interest  subsequent  to  the  mortgage  in  a  portion  of  the 
mortgaged  premises,  is  put  upon  inquiry  as  to  the  equities  of 
such  third  party  before  gratuitously  releasing  the  other  por- 
tion ;  and  if  he  fails  to  make  such  inquiry  before  he  so  releases, 
and  the  portion  so  released  is  sufficient  in  value  to  pay  the 
whole  mortgage  debt,  and  such  third  party  was  entitled  to 
have  that  portion  applied  first  to  the  payment  of  the  debt,  the 
mortgage,  in  equity,  is  satisfied  as  to  his  portion.  Howard 
V.  Burns,  73  Minn.  356  (76  N.  W.  Rep.  202).  An  agreement 
between  the  holder  of  a  first  mortgage  who  releases  from  it  a 
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part  of  the  mortgaged  premises,  and  the  holder  of  a  subsequent 
mortgage  upon  the  unreleased  portion,  that  the  first  mortgage 
should  continue  to  be  a  first  Hen  upon  the  unreleased  portion 
does  not  bind  a  subsequent  bona  fide  assignee  of  the  second 
mortgage.  Davis  v.  Piggott,  56  N.  J.  Eq.  634  (39  Atl.  Rep. 
698).  Ordinarily,  when  the  equities  of  the  various  owners  of 
lands  subject  to  a  deed  of  trust  are  unequal,  so  that  their 
respective  parcels  are  liable  in  the  inverse  order  of  their  alien- 
ation if  the  deed  of  trust  creditor,  having  notice  of  this  situ- 
ation, releases  a  parcel  which  primarily  is  liable,  he  thereby 
discharges  or  releases  tho&Q  parcels  which  subsequently  are 
liable,  in  the  order  of  their  several  liabilities,  from  an  amount 
of  the  deed  of  trust  debt  equal  to  the  value  of  the  parcel  re- 
leased. Lynchburg  Perpetual  Bldg.  &  L.  Ass'n  v.  Fellers,  96 
Va.  337  (31  S.  E.  Rep.  505;  70  Am.  St.  Rep.  851).  A  mort- 
gagee's release  of  a  portion  of  the  mortgaged  premises  does 
not  pass  easements  appurtenant  to  such  portion  created  by  the 
mortgagor  after  the  execution  of  the  mortgage  and  without  the 
mortgagee's  knowledge.  Hyde  Park  Thompson-Houston 
Light  Co.  v.  Brown,  172  111.  329  (50  N.  E.  Rep.  127).  A 
portion  of  mortgaged  premises  conveyed  with  a  warranty 
against  incumbrances  and  upon  which  the  grantee  subsequently 
executes  a  second  mortgage,  is  not  released  from  the  first 
mortgage  by  the  executors  of  the  original  mortgagee  extend- 
ing the  time  for  payment,  without  having  any  actual  knowledge 
of  the  conveyance  or  the  second  mortgage.  And  the  knowledge 
of  their  testator  cannot  be  imputed  to  them  nor  is  the  possession 
of  the  conveyed  portion  by  the  grantee  notice  to  such  execu- 
tors of  the  existence  of  the  second  mortgage.  Norton  v. 
Myers,  74  Minn.  484  (yy  N.  W.  Rep.  298).  Particular  re- 
lease of  a  portion  of  the  lands  embraced  in  a  trust  deed  made 
by  the  trustee  by  a  marginal  entry  on  the  record,  held  insuffi- 
cient. Woodcock  V.  Merrimon,  122  N.  C.  731  (30  S.  E.  Rep. 
321). 

Sec.  543.  Release  without  authority.  The  release  of 
a  mortgage  by  the  original  mortgagee  after  he  has  assigned 
the  mortgage  will  protect  an  innocent  purchaser  against  the  as- 
signment which  was  not  recorded.  Bullock  v.  Pock,  57  Neb. 
781  (78  N.  W.  Rep.  261).  A  false  certificate  of  satisfaction 
of  a  mortgage  issued  by  the  clerk  of  the  district  court  and  re- 
corded by  the  register  of  deeds  pursuant  to  Neb.  Comp.  Stat. 
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1897,  ch.  18  art.  I  §§  83a,  83b,  does  not  suspend  the  execu- 
tion of  a  decree  for  the  foreclosure  of  the  mortgage.  Clark 
&  Leonard  Inv.  Co.  v.  Hamilton,  54  Neb.  95  (74  N.  W.  Rep. 
430).  The  unauthorized  recording  of  an  undelivered  satisfac- 
tion of  a  mortgage  by  the  agent  of  the  mortgagee  may  be  can- 
celled, where  no  party  interested  in  the  mortgage  has  changed 
his  condition  in  reliance  upon  the  filing  of  such  satisfaction. 
Woolson  V.  Kelly,  73  Minn.  513  (76  N.  W.  Rep.  258).  The 
release  of  a  deed  of  trust  given  to  secure  the  payment  of  prom- 
issory notes,  executed  by  the  trustee  to  a  payee  of  the  notes 
and  duly  recorded,  will  not  protect  a  subsequent  innocent  pur- 
chaser of  the  property  against  the  rights  of  one  who,  previous 
to  such  release,  had  acquired  for  value,  before  maturity,  the 
secured  notes.  Borgess  Inv.  Co.  v.  Vette,  142  Mo.  560  (44  S. 
W.  Rep.  754;  64  Am.  St.  Rep.  567).  Where  a  father  conveyed 
land  to  his  son,  taking  back  a  mortgage  conditioned  for  the  pay- 
ment of  interest  thereon,  to  him  during  his  lifetime,  "and  after 
his  death  the  sum  of  $500  to  the  sister  J.,"  which  mortgage 
was  afterwards  duly  recorded,  it  is  held  that  a  subsequent 
release  of  such  mortgage  of  record  by  the  father  did  not  release 
the  liability  thereunder  to  J.  Holmes  v.  McDonald,  119  Mich. 
563  (78  N.  W.  Rep.  647;  75  Am.  St.  Rep.  430). 

Sec.  544.  Penalty  for  failure  to  enter  satisfaction — 
Statutes  construed.  Ala.  Code  1896,  §  1066,  imposing  a 
penalty  uipon  a  mortgagee  whose  mortgage  has  been  paid  or 
satisfied,  for  failure  to  enter  the  fact  of  payment  or  satisfac- 
tion on  the  margin  of  the  record  of  the  mortgage,  after  being 
requested  in  writing  to  make  such  entry,  is  constitutional  and 
applies  to  nonresident  mortgagees.  Geo.  F.  Dittman  Boot  & 
Shoe  Co.  V.  Mixon,  120  Ala.  206  (24  So.  Rep.  847).  In  an 
action  under  Ida.  Rev.  Stat.  §  3364,  to  compel  the  discharge  of 
a  mortgage  and  to  recover  damages  and  penalty,  the  plaintiff 
must  allege  clearly  payment  of  the  amount  secured  by  such 
mortgage.    Gamble  v.  Canadian  &  Amer.  Mortg.  &  T.  Co.» 

Ida.  ( 55  Pac.  Rep.  241 ) .    It  is  no  defense  to  an  action 

against  a  mortgagee  under  Hill's  Ann.  Or.  Laws,  §  3034,  to  re- 
cover a  penalty  for  his  failure  to  enter  a  satisfaction  oi  the 
mortgage  upon  full  performance  of  all  its  conditions,  for  him  ta 
show  that  in  good  faith  he  withheld  such  satisfaction  until  he 
had  been  repaid  expenses  incurred  in  preparing  for  a  fore- 
closure.    Malarkey  v.  O'Leary,  34  Or.  493  (56  Pac.  Rep.  521). 


OOL  EPITOME  OF  CASES.  §  545,  546 

Sec.  545.  Mortgagee's  rights  and  remedies.  Under 
Neb.  Code  Civ.  Proc.,  §  847  et  seq.  either  an  action  at 
law  for  the  recovery  of  a  debt  secured  by  real  estate  mort- 
age or  a  suit  to  foreclose  the  mortgage  will  lie ;  but  both  rem- 
edies cannot  be  pursued  at  the  same  time,  unless  permission  be 
given  therefor  by  the  court.  Maxwell  v.  Home  Fire  Ins.  Co., 
57  Neb.  207  {jy  N.  W.  Rep.  681).  In  New  Hampshire  it  is 
held  that  a  mortgagee  has  a  remedy  on  his  note  against  the 
person  and  property  of  his  debtor,  and  he  also  has  a  separate 
and  independent  remedy  on  the  mortgage.  He  may  pursue 
these  remedies  successively  or  concurrently,  but  if  concurrently 
the  amount  of  the  judgment  of  each  suit  will  be  the  full  amount 
due  on  the  mortgage  debt,  and  subsequent  payment  or  satis- 
faction of  the  debt  will  discharge  both  proceedings.  Colby 
V.  AlcClintock,  68  N.  H.  176  (40  Atl.  Rep.  397;  73  Am.  St. 
Rep.  557).  An  agreement  by  a  mortgagee  that  he  will  not 
take  a  deficiency  judgment  against  the  mortgagor  does  not  de- 
prive the  former  of  the  right  to  foreclosure.  Mentzer  v.  Ab- 
bott, 20  Wash.  708  (54  Pac.  Rep.  762).  The  holder  of  a  mort- 
gage upon  property  may  discharge  any  prior  valid  lien  against 
the  same  for  his  own  protection,  and  for  the  purpose  of  reim- 
bursing himself,  add  the  amount  due  on  the  lien  discharged  to 
his  own  lien ;  and  it  is  not  essential  that  this  right  shall  be  found 
in  the  express  contract  between  the  property  holder  and  the 
mortgagee.  New  England  Loan  &  T.  Co.  v.  Robinson,  56 
Neb.  50  (76  N.  W.  Rep.  415;  71  Am.  St.  Rep.  657). 

Sec.  546.  Breach  authorizing  foreclosure — Failure  to 
pay  taxes  or  interest.  Reasonable  stipulations  in  a  mort- 
gage as  to  the  character  of  a  default  and  the  length  of  its 
continuance  which  will  be  sufficient  to  authorize  its  foreclosure, 
will  govern  the  right  of  the  mortgagee  to  have  foreclosure  and 
be  enforced  by  the  courts.  Union  Trust  Co,  v.  Chattanooga 
Electric  Ry.  Co.,  loi  Tenn.  297  (47  S.  W.  Rep.  422).  A 
condition  in  a  mortgage  making  it  payable  on  the  alienation  of 
the  premises  by  the  mortgagor  is  violated  by  their  sale  on  ex- 
ecution which  has  been  confirmed  and  the  purchaser  put  in 
possession.  Board  of  Church  Erection  Fund  v.  First  Presby- 
terian Church,  19  Wash.  455  (53  Pac.  Rep.  671).  A  stipula- 
tion making  the  entire  mortgage  debt  due  and  authorizing 
foreclosure  upon  the  failure  of  the  mortgagor  to  pay  taxes,  is 
valid ;  and  the  right  of  the  mortgagee  to  foreclose  on  account 
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of  such  a  default  is  not  affected  by  the  fact  that  he  has  the  right 
to  pay,  or  does  pay  the  taxes,  in  order  to  preserve  his  security. 
HartsufT  v.  Hall,  58  Neb.  417  (78  N.  W.  Rep.  716)  ;  Gray  v. 
Robertson,  174  111.  242  (51  N.  E.  Rep.  248) ;  Stevens  v. 
Cohen,  170  Mass.  551  (49  N.  E.  Rep.  926).  Where  a  mort- 
gage stipulates  that  the  mortgagor's  failure  for  a  given  number 
of  days  to  pay  installments  of  interest  as  they  become  due 
authorizes  foreclosure,  each  default  by  the  mortgagor  consti- 
tutes a  separate  breach,  and  the  mortgagee's  right  to  foreclose 
in  any  case  is  not  affected  by  his  waiver  of  it  upon  previous  de- 
faults. O'Connor  v.  Meskill,  N.  J.  Eq.  (39  Atl  Rep. 
1061 ) .  Where  a  mortgage  authorizes  foreclosure  upon  default 
in  the  payment  of  any  installments  of  principal  or  interest 
when  due,  the  acceptance  of  interest  due  does  not  waive  the 
default  in  payment  of  matured  installments  of  principal.  North- 
western Mut.  Life  Ins.  Co.  v.  Butler,  57  Neb.  198.  (jjj  N.  W. 
Rep.  667).  The  right  to  foreclose  a  mortgage  on  account  of 
default  in  the  payment  of  an  installment  of  interest  cannot  be 
defeated  by  the  existence  of  an  indebtedness  due  from  the 
mortgagee  to  the  mortgagor  in  open  account  in  the  absence  of 
an  agreement  that  such  account  should  be  applied  in  satisfac- 
tion of  the  interest  due.  Peterson  v.  Johnson,  20  Wash.  497 
(55  Pac.  Rep.  932).  Parties  to  a  mortgage  properly  may  con- 
tract that  no  notice  of  the  mortgagee's  election  to  foreclose  for 
default  in  payment  of  interest  shall  be  required.  Eastern  Bank- 
ing Co.  V.  Seeley,  55  Neb.  660  (75  N.  W.  Rep.  1102)  ;  North- 
western Mut.  Life  Ins.  Co.  v.  Butler,  57  Neb.  198  {yj  N.  W. 
Rep.  667)  ;  Connecticut  Mut.  Life  Ins.  Co.  v.  Westerhoff,  5& 
Neb.  379  (78  N.  W.  Rep.  724).  Foreclosure  cannot  be  had 
for  failure  to  pay  interest  unless  the  interest  be  due,  and  where 
the  note  contains  no  specific  promise  for  the  payment  of  interest 
at  a  time  different  from  that  fixed  for  the  principal,  the  princi- 
pal and  interest  become  due  and  payable  at  the  same  time. 
The  use  of  the  words  "per  annum"  in  fixing  the  rate  of  interest 
in  a  promissory  note,  and  a  provision  therein,  "if  interest  be 
not  paid  annually,  to  become  as  principal,  and  bear  the  same 
rate  of  interest,"  cannot  be  regarded  as  a  promise  to  pay  inter- 
est annually.  Motsinger  v.  Miller,  59  Kan.  573  (53  Pac.  Rep. 
869).  Where  a  mortgage  securing  payment  of  a  debt  due 
in  two  years  from  its  date,  with  the  usual  clause  making  the 
debt  due  in  case  interest  remain  unpaid  for  thirty  days,  gave 
the  mortgagor  the  right  to  redeem  specified  portions  of  the 
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mortgaged  premises,  on  paying  specified  portions  of  the  debt, 
**at  any  time  prior  to  the  two  years  hereinbefore  fixed  and 
limited,"  it  was  held  that  the  mortgagee  could  foreclose  upon 
default  in  the  payment  of  interest  for  thirty  days,  although 
two  years  from  date  of  the  mortgage  had  not  elapsed. 
Phillips  V.  Youmans,        N.  J.  L.  (41  Atl.  Rep.  924). 

Sec.  547.  Foreclosure  proceedings — General  principles 
—Practice.  A  decree  entered  by  a  judge  in  vacation  is 
void.     Babbit  v.   Field,        Ariz.  (52   Pac.   Rep.   775). 

The  owner  of  a  mortgage  debt  may  foreclose  a  mortgage  for 
the  tmpaid  interest  coupons  subject  to  the  unmatured  princi- 
pal of  the  debt.  Om-aha  Loan  &  Trust  Co.  v.  Kitton,  58  Neb. 
113  (78  N.  W.  Rep.  374).  Where  several  mortgages  are  exe- 
cuted on  the  same  day  to  the  same  person  to  secure  the  payment 
of  separate  notes  maturing  at  different  times,  they  all  may  be 
foreclosed  in  one  action  after  maturity  of  the  last  note.  Sams 
V.  Derrick,  103  Ga.  678  (30  S.  E.  Rep.  668).  A  mortgage 
may  be  reformed  and  foreclosed  in  the  same  action.  Christen- 
sen    V.    Hollingsworth,        Ida.  (53    Pac.   Rep.    211); 

Keys  V.  Lardner,  59  Kan.  545  (53  Pac.  Rep.  758) ;  Murphy 
V.  Robinson,  50  La.  Ann.  213  (23  So.  Rep.  323)  ;  Mississippi 
Valley  Trust  Co.  v.  McDonald,  146  Mo.  467  (48  S.  W.  Rep. 
483)  ;  Fifth  Natl  Bank  v.  Pierce,  117  Mich.  376  (75  N.  W. 
Rep.  1058).  But  where  an  error  in  the  description  is  sought 
to  be  corrected  in  such  a  case  the  petition  must  set  forth  the 
correct  description  and  ask  to  have  the  instrument  reformed 
accordingly.  Murphy  v.  Robinson,  50  La.  Ann.  213  (23  So. 
Rep.  323).  The  'plaintiif  in  an  action  to  foreclose  a  trust  deed 
makes  a  prima  facie  case  by  introducing  the  deed  and  the 
notes  secured  thereby.  Ording  v.  Burnett,  178  111.  28  (52  N. 
E.  Rep.  851).  Where  the  execution  and  delivery  of  the  notes 
and  mortgage  to  plaintiff  are  alleged  in  the  complaint  and 
admitted  in  the  answer  and  he  produces  the  notes  unindorsed, 
his  ownership  of  the  notes  and  mortgage  is  prima  facie  estab- 
lished. Baum  V.  Raley,  53  S.  C.  32  (30  S.  E.  Rep.  713). 
Where  a  defendant  sets  up  a  defense  of  title  paramount  and 
possession  of  the  land  prior  to  the  date  of  the  plaintiff's  mort- 
gage, the  latter  must  prove  title  in  the  mortgagor  at  that  time. 
Loan  &  Exchange  Bank  v.  Peterkin,  52  S.  C.  236  (29  S.  E. 
Rep.  546;  68  Am.  St.  Rep.  900).  A  mortgagee  of  real  estate, 
foreclosing  his  mortgage,  is  entitled  to  have  the  amount  of 
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all  the  valid  tax  liens  owned  by  him,  and  taxes  paid  to  protect 
the  same,  included  in  the  mortgage  foreclosure  decree.  Lea- 
vitt  V.  Bell,  55  Neb.  57  (75  N.  W.  Rep.  524).  He  may  claim 
reimbursement  for  taxes  and  insurance  premiums  paid  to 
preserve  the  security;  also  the  interest  on  such  payments. 
Northwestern  Mut.  Life  Ins.  Co.  v.  Butler,  57  Neb.  198  {yy 
N.  W.  Rep.  667).  In  South  Carolina  it  is  held  that  where 
title  is  in  issue  a  jury  trial  may  be  demanded,  Loan  &  Ex- 
change Bank  v.  Peterkin,  52  S.  C.  236  (29  S.  E.  Rep.  546; 
68  Am.  St.  Rep.  900)  ;  but  it  is  error  to  submit  to  the  jury 
the  question  as  to  whether  a  mortgage  is  void.  Holliday  v. 
Hughes,  54  S.  C.  155  (31  S.  E.  Rep.  867).  Applying  Neb. 
Code  Civ.  Proc.,  §  850,  providing  that  a  complaint  for  the  - 
foreclosure  of  a  mortgage  shall  state  '^whether  any  proceed- 
ings have  been  had  at  law  for  the  recovery  of  the  debt  secured 
thereby,  or  any  part  thereof,  and  whether  such  debt,  or  any 
part  thereof,  has  been  collected  and  paid,*'  it  is  held  that  where 
an  answer  to  a  petition  to  foreclose  a  real  estate  mortgage 
consists  of  a  general  denial,  a  decree  in  favor  of  the  plaintiff 
cannot  be  sustained,  in  the  absence  of  proof  showing  that  no 
action  at  law  had  been  brought  to  recover  the  mortgage  debt. 
Jones  V.  Burtis,  57  Neb.  604  (78  N.  W.  Rep.  261)  ;  Kirby  v. 
Shrader,  58  Neb.  316  (78  N.  W.  Rep.  616)  ;  Miller  v.  Nico- 
demus,  58  Neb.  352  (78  N.  W.  Rep.  618).  In  the  second 
case  cited  it  is  held  that  introduction  as  evidence  of  the  note 
and  mortgage  alone  is  insufficient  to  sustain  the  allegation  of 
the  petition  that  no  action  at  law  has  been  brought.  A  mort- 
gagee who  has  obtained  a  decree  of  foreclosure  may  have  a 
second  or  supplemental  foreclosure  of  the  interest  of  a  party 
whose  title  to  the  premises  subsequently  is  discovered,  where 
his  failure  to  ascertain  such  title  was  not  the  result  of  his  neg- 
ligence. Johns  V.  Wilson,  Ariz.  (53  Pac.  Rep.  583). 
An  immaterial  variance  between  the  description  given  in  a 
judgment  of  foreclosure  and  that  contained  in  the  mortgage 
or  petition  will  not  invalidate  the  sale  or  judgment  in  the  ab- 
sence of  an  averment  showing  that  land  has  been  sold  which 
was  not  covered  by  the  mortgage.  Mitchell  v.  Fidelity  T.  & 
Safety- Vault  Co.,  Ky.  (47  S.  W.  Rep.  446;  20  Ky. 
Law  Rep.  713).  In  Iowa  it  is  held  that  where  one  holding 
several  mortgages  on  a  piece  of  land  forecloses  his  first  mort- 
gage and  purchases  the  property  for  the  amount  of  the  de- 
cree, without  making  any  reference  to  subsequent  mortgages 
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held  by  hdm,  he  thereby  waives  the  right  to  enforce  them, 
and  a  subsequent  purchaser  of  the  mortgagor's  equity  of  re- 
demption is  entitled  to  their  release  upon  payment  of  the  fore- 
closure decree.  Wells  v.  Ordway,  io8  la.  86  (78  N.  W.  Rep. 
806;  75  Am.  St  Rep.  209).  Where  land  bordering  on  a  lake, 
mortgaged  to  one,  was  conveyed  by  the  mortgagor  to  another 
who  assumed  and  agreed  to  pay  the  mortgage,  and  such 
grantee  subsequently  obtained  a  deed  from  the  state  to  the 
bed  of  the  lake  as  swamp  land  and  then  mortgaged  it  to  an- 
other, in  an  action  by  the  first  mortgagee  to  foreclose  his 
mortgage,  to  which  such  grantee's  mortgagee  is  made  a  party, 
the  plaintiff  may  have  determined  whether  the  first  mortgage 
covered  the  land  to  the  middle  of  the  lake.  Farmers'  & 
Traders'  Nat  Bank  v.  Gates,  33  Or.  388  (54  Pac.  Rep.  205; 
72  Am.  St.  Rep.  724).  For  case  determining  admissibility 
of  particular  evidence  to  show  amount  due  on  a  mortgage, 
see  Rose  v.  Lockerby,  116  Mich.  277  (74  N.  W.  Rep.  476). 
Und^r  Ala.  Code  1896,  §  3296,  a  plea  denying  the  assignment 
of  a  mortgage  must  be  verified.  Dreyspring  v.  Loeb,  119  Ala. 
282  (24  So.  Rep.  734).  la.  Code,  §  3493,  construed  and  ap- 
plied— jurisdiction  of  action  to  foreclose  a  mortgage  where 
land  is  situated  in  more  than  one  countv.  McDonald  v.  Sec- 
ond  Nat.  Bank,  106  la.  517  (76  N.  W.  Rep.  loii).  Md.  Pub. 
Loc.  Laws,  Art.  4,  §§  694-704,  construed  and  applied — sum- 
mary sale  upon  default  of  mortgagor — sufficiency  of  petition 
and  necessary  parties.  Richardson  v.  Owings,  86  Md.  663 
(39  Atl.  Rep.  100).  Neb.  Code  Civ.  Proc.,  §§  124,  129,  con- 
strued and  applied — what  instruments  may  be  filed  as  exhibits 
to  pleadings  in  foreclosure  proceedings.  Lincoln  Mortg.  & 
Trust  Co.  V.  Huitchins,  55  Neb.  158  (75  N.  W.  Rep.  538)  ; 
First  Nat.  Bank  v.  Engelbrecht,  57  Neb.  270  {J7  N.  W.  Rep. 
685).  S.  Dak.  Comp.  Laws,  §  5336,  applied — service  of  notice 
of  amended  complaint.  Carr  v.  Gilbert,  11  S.  Dak.  445  (78  N. 
W.  Rep.  1002).  Wis.  Rev.  Stat.  1878,  §  1688,  as  amended  by 
Laws  1893,  ch.  61 ;  §  3164,  as  amended  by  Laws  1891,  ch. 
303,  construed  and  applied — foreclosure  of  mortgage — rate 
of  interest  allowed.  Windross  v.  McKillop,  98  Wis.  525  (74 
N.  W.  Rep.  342).  Mich.  Comp.  Laws  1897,  §  516 — power 
of  court  to  decree  sale  of  mortgaged  premises — ^amended, 
Laws  1899,  No.  200,  p.  310.  S.  C.  Laws  1894,  ch.  21 — an 
act  to  regulate  the  foreclosure  of  mortgages ;  Code  Civ.  Proc., 
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§  352 — when    appeal    will  stay    execution — amended.    Laws 
1900,  No.  196,  p.  349. 

Sec.  548.  Complaint  in  foreclosure  proceedings.  Al- 
legations in  a  complaint  are  controlled  by  the  bond  and 
mortgage  which  are  made  a  part  thereof  as  exhibits.  Arm- 
strong V.  Douglas  Park  Bldg  Ass'n,  176  111.  298  (52  N.  E. 
Rep.  886).  An  allegation  that  a  defendant  purchased  the 
land  and  assumed  payment  of  the  mortgajje  will  support  a 
personal  decree  against  him.  Petteys  v.  Comer,  34  Or.  36  (54 
Pac.  Rep.  813).  A  mortgage  given  to  secure  a  series  of 
notes  is  properly  set  forth  as  one  cause  of  action ;  and  it  is 
not  necessary  to  state  a  separate  cause  of  action  for  each 
note.  Seattle  Trust  Co.  v.  Kerry,  19  Wash.  389  (53  Pac. 
Rep.  665).  In  order  for  a  complaint  to  be  insufficient  on 
account  of  showing  the  plaintiff's  incapacity  to  sue,  it  clearly 
must  appear  from  its  allegations  that  he  has  not  such 
legal  capacity.  Locke  v.  Klunker,  123  Cal.  231  (55  Pac. 
Rep.  993).  A  complaint  to  foreclose  a  mortgage  given  by 
an  administratrix  need  not  set  out  all  the  proceedings  lead- 
ing to  the  execution  of  the  mortgage,  including  the  petition 
or  order,  but  it  is  sufficient  to  set  forth  the  mortgage.  Stow 
V.  Schiefferly,  120  Cal.  609  (52  Pac.  Rep.  1000).  A  petition 
to  foreclose  a  mortgage  executed  by  a  trustee  which  sets 
out  in  full  the  terms  of  the  order  made  by  a  court  of  compe- 
tent jurisdiction,  authorizing  him  to  create  a  mortgage  upon 
the  trust  estate,  is  good  in  form  as  well  as  in  substance,  in 
so  far  as  it  relates  to  the  trustee's  power  to  enter  into  a 
contract  of  this  character ;  and  it  is  not  necessary  for  such 
a  petition  to  allege  the  appointment  of  the  trustee  or  set  out 
the  preliminary  proceedings  leading  up  to  the  order  for  the 
execution  of  the  mortgage.  Wagnon  v.  Pease,  104  Ga.  417 
(30  S.  E.  Rep.  895). 

Sec.  549.  Parties  to  foreclosure  proceedings.  Both 
husband  and  wife  are  necessary  parties  to  an  action  to  fore- 
close a  mortgage  on  their  homestead.  Willis  v.  Whitehead. 
59  Kan.  221  (52  Pac.  Rep.  445).  Heirs  of  a  deceased  spouse 
are  not  necessary  parties  in  an  action  to  foreclose  a  mort- 
gage on  a  homestead  brought  after  his  death,  where  the 
title  to  the  homestead  vests  in  the  surviving  spouse.  Dickey 
V.  Gibson,  121  Cal.  276  (53  Pac.  Rep.  704).    Where,  pend- 
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ing  an  action  against  a  husband  and  wife  to  foreclose  a 
mortgage  given  on  her  land,  the  husband  dies  the  action 
may  proceed  against  the  wife  alone  without  making  his 
representatives  or  heirs  parties.  Lawrence  v.  Armstrong, 
Tenn.  (48  S.  W.  Rep.  403).    Applying  Ind.  Rev. 

Stat.  1894;  §§  2465-2467,  it  is  held  that  in  an  action  to  enforce 
a  mortgage  debt  against  a  deceased  husband,  his  wife  is  not 
a  necessary  party  although  she  signed  the  note  with  him. 
Foster  v.  Honan,  22  Ind.  App.  252  (53  N.  E.  Rep.  667). 
Where,  after  condition  broken  the  legal  title  to  mortgaged 
premises  is  in  the  mortgagee  the  failure  to  make  a  purchaser 
from  the  mortgagor  a  party  to  an  action  to  foreclose  the 
mortgage  does  not  invalidate  the  decree,  but  merely  leaves 
the  purchaser's  right  to  redemption  unaffected.  Walker  v» 
Warner,  179  111.  16  (53  N.  E.  Rep.  594;  70  Am.  St.  Rep.  85). 
In  an  action  to  foreclose  by  a  mortgagee,  all  lienholders  and 
incumbrancers  should  be  made  parties  ;and  a  lienholder  who 
is  not  made  a  party  in  the  first  instance  is  entitled,  upon  ap- 
plication, to  intervene  at  any  time  before  final  judgment, 
and,  by  answer  in  the  nature  of  a  cross  petition,  set  forth 
his  claim  of  lien,  and  ask  to  have  the  same  foreclosed. 
Where  a  mortgagee  brings  foreclosure  proceedings,  and 
fails  to  make  the  mechanic's  lien  holder  a  party  to  the 
action,  a  subcontractor,  who  has  intervened  within  one 
year  from  the  time  he  filed  his  lien  statement,  may  make 
the  contractors  parties  to  the  action,  after  the  expiration 
of  one  year,  for  the  purpose  of  asserting  and  foreclosing  his 
lien  against  a  mortgagee  and  other  incumbrancers.  Blan- 
shard  v.  Schwartz,  7  Okla.  23  (54  Pac.  Rep.  303).  Cal. 
Code  Civ.  Proc,  §  726,  providing  that  persons  holding  under 
liens  unrecorded  at  the  time  of  the  commencement  of  the 
foreclosure  suit  are  not  necessary  parties  and  are  bound 
by  the  decree  without  being  made  i>arties,  applies  only  to 
those  holding  from  and  under  the  mortgagor,  and  does  not 
include  a  purchaser  of  the  property  at  a  sale  under  a  street 
assessment.  Wilson  v.  California  Bank,  121  Cal.  630  (54 
Pac.  Rep.  119).  In  an  action  to  foreclose  a  trust  deed  made 
to  secure  bonds  of  a  street  railroad  company,  it  is  not  neces- 
sary that  all  the  bondholders  be  made  parties,  where  by  the 
terms  of  the  deed  the  trustees  are  authorized  to  foreclose 
and  it  stipulates  that  every  holder  of  bonds  secured  thereby 
accepts  the  same  subject  to  the  express  understanding  and 
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agreement  that  every  right  of  action,  whether  at  law  or  in 
equity,  under  the  trust  deed,  is  vested  exclusively  in  the 
trustees.  Farmers'  Loan  &  T.  Co.  v.  Lake  St.  El.  R.  Co., 
173  111.  439  (51  N.  E.  Rep.  55). 

Sec.  550.    Defenses  to  foreclosure  proceedings.    The 

absence  of  any  consideration  for  a  mortgage  may  be  shown. 
Anderson  v.  Lee,  73  Minn.  397  (76  N.  W.  Rep.  24).  But 
this  defense  cannot  be  made  against  an  assignee  of  a  note 
and  mortgage  acquiring  title  thereto  in  good  faith  before 
the  maturity  of  the  note.  Campbell  v.  O'Connor,  55  Neb. 
638  (76  N.  W.  Rep.  167).  In  Indiana  it  is  held  that  a  mort- 
gagor cannot  contradict  and  change  by  parol  evidence  the 
terms  of  the  mortgage  as  to  the  consideration  for  which  it 
was  executed,  except  upon  a  plea  of  non  est  factum,  or  an 
answer  alleging  a  mistake  in  the  mortgage  in  this  respect, 
with  a  prayer  for  reformation.  Brunson  v.  Henry,  152  Ind. 
310  (52  N.  E.  Rep.  407).  A  purchase  money  mortgagor 
may  claim  a  reduction  on  account  of  fraudulent  representa- 
tions as  to  the  amount  of  land  conveyed,  which  induced  the 
purchase.  McMichael  v.  Webster,  57  N.  J.  Eq.  295  (41  Atl. 
Rep.  714;  73  Am.  St.  Rep.  630).  Upon  foreclosure  of  a 
mortgage  to  secure  payment  of  a  cash  bonus  which  the 
mortgagor  agreed  to  pay  the  mortgagee  when  he  had 
performed  his  agreement  to  erect  a  manufacturing  plant 
on  adjacent  land  which  would  be  a  benefit  to  the  mort- 
gagor, such  mortgagor  may  set  up  as  a  defense  dam- 
ages which  he  has  sustained  by  the  breach  of  the 
mortgagee's  contract  and  wholly  defeat  the  foreclosure  of 
the  mortgage  if  such  damages  equal  or  excel  the  amount 
thereof.  Ironton  Land  Co.  v.  Butchart,  73  Minn.  39  (75 
N.  W.  Rep.  749).  In  Illinois  it  is  held  that  an  equitable 
demand  against  a  mortgagee  cannot  be  pleaded  in  an  action 
at  law  to  recover  the  mortgage  debt.  Smith  v.  Billings, 
170  111.  543  (49  N.  E.  Rep.  212).  A  mortgagor  cannot  set 
up  as  a  defense  to  the  foreclosure  proceedings  that  he  had 
no  right  or  title  in  the  mortgaged  premises.  Wagnon  v. 
Pease,  104  Ga.  417  (30  S.  E.  Rep.  895).  An  answer  alleging 
that  the  note  and  mortgage  were  taken  in  the  name  of  the 
plaintiff  in  order  to  enable  the  real  owner  to  evade  taxation, 
presents  no  issue  and  should  be  stricken  out.  Crowns  v. 
Forest  Land  Co.,  99  Wis.  103  (74  N.  W.  Rep.  546).     It  is  no 
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defense  to  an  action  to  foreclose  on  account  of  the  default 
in  the  payment  of  interest  to  show  that  the  stipulation 
authorizing  foreclosure  for  that  reason  was  contained  in 
the  mortgage  alone.  Fox  v.  Gray,  105  la.  433  (75  N.  W. 
Rep.  339).  Waste  of  the  mortgaged  premises  by  the  mort- 
gagee when  in  possession,  not  as  mortgagee,  but  in  some 
other  right,  cannot  be  set  up  as  a  defense  to  the  foreclosure 
of  the  mortgage.  McMichael  v.  Webster,  57  N.  J.  Eq.  295 
(41  Atl.  Rep.  714;  73  Am.  St.  Rep.  630).  A  judgment  de- 
claring null  and  void,  for  fraud,  a  certain  sale  of  mortgaged 
real  property  under  a  power  contained  in  the  mortgage,  a.id 
the  sheriff's  certificate  based  on  the  sale,  and  that  the  party 
claiming  under  such  certificate  has  no  right,  titk  or  interest 
in  or  to  the  property  under  or  by  virtue  of  such  sale  or  certi- 
ficate, is  no  bar  to  an  action  subsequently  brought  to  fore- 
close the  mortgage.  Lindgren  v.  Lindgren,  73  Minn.  90  (75 
N.  W.  Rep.  1034). -Cal.  Code  Civ.  Proc,  §  726,  providing 
"that  there  can  be  but  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured  by  mortgage," 
applies  to  a  mortgage  given  to  secure  the  payment  of  notes 
pending  proceedings  for  their  collection  by  attachment,  on 
a  portion  of  the  mortgaged  premises,  and  the  continuation 
of  such  attachment  proceedings  by  the  mortgagee  after  the 
execution  of  the  mortgage  is  a  bar  to  an  action  for  its 
foreclosure  on  the  residue  of  the  premises,  although  it  be- 
longs to  a  surety  for  the  defendant  in  the  attachment  suit. 
Commercial  Bank  v.  Kershner,  120  Cal.  495  (52  Pac.  Rep. 
848). 

Sec.  551.  Defenses  to  foreclosure  of  mortgages  by 
trustees,  executors,  &c.  Upon  foreclosure  of  a  mortgage 
made  by  a  trustee  under  an  order  of  court  he  may  attack 
such  order  on  the  ground  that  the  service  of  the  proceed- 
ings upon  which  it  was  made  was  not  made,  in  point  of 
fact,  upon  the  cestuis  que  trustent,  none  of  whom  either 
had  waived  service  or  subsequently  ratified  his  act  in  exe- 
cuting the  mortgage.  Wagnon  v.  Pease,  104  Ga.  417  (30 
S.  E.  Rep.  895),  overruling,  Rutherford  v.  Larned,  102  Ga. 
50  (28  S.  E.  Rep.  1019).  Upon  foreclosure  of  a  mortgage 
given  by  an  executor  for  the  purpose  of  paying  the  debts  of 
his  decedent,  authorized  by  the  probate  court,  under  How. 
Ann.  Mich.  Stat.,  §  6105,  where  the  allegations  of  the  exe- 
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cutor's  petition  for  license  to  make  the  mortgage  were  suffi- 
cient to  authorize  such  license,  a  defense  based  upon  the 
falsity  of  such  allegations  and  the  improper  expenditure 
of  the  money  realized  from  the  mortgage  cannot  be  con- 
sidered. Long  V.  Landman,  ii8  Mich.  174  (76  N.  W.  Rep. 
374).  It  is  not  a  good  defense  to  an  action  by  an  admin- 
istrator to  foreclose  a  mortgage  to  allege  the  pendency  of 
partition  proceedings  in  another  court,  to  which  the  plain- 
tiff is  not  a  party,  in  which  it  is  alleged  that  the  mortgage 
which  is  against  the  undivided  interest  of  the  defendant 
will  be  discharged  by  payment  from  the  fund  raised  by 
the  partition  sale.  Lawrence  v.  Korn,  184  Pa.  St.  500  (39 
Atl.  Rep.  295). 

Sec.  552.  Usury  as  a  defense  to  foreclosure  proceed- 
ings. An  action  to  foreclose  a  mortgage  on  account  of 
default  in  the  payment  of  coupon  interest  notes,  the  prin- 
cipal not  being  due,  cannot  be  maintained  where  such  in- 
terest notes  are  void  on  account  of  usury.  Vermont  Loan 
&  T.  Co.  V.  Tetzlaff,        Ida.  (53  Pac.  Rep.  104).    As 

a  general  rule  the  right  to  plead  usury  is  a  privilege  per- 
sonal to  the  debtor,  but  a  purchaser  of  property  covered 
by  a  mortgage  tainted  with  usury,  by  counter  claim,  may 
recover  usurious  interest  which  he  has  paid  on  the  mort- 
gage debt.  Zeigler  v.  Maner,  53  S.  C.  115  (30  S.  E.  Rep. 
829;  69  Am.  St.  Rep.  842).  Where  notes  valid  according 
to  the  law  of  the  state  in  which  the  payor  resides,  where 
they  are  executed,  are  in  good  faith  dated  and  the  principal 
and  interest  made  payable  at  the  payee's  residence  in  an- 
other state,  the  law  of  the  latter  state  governs  as  to  interest. 
Long  V.  Long,  141  Mo.  352  (44  S.  W.  Rep.  341).  In  New 
Jersey  it  is  held  that  where  a  mortgage  by  a  corporation 
in  that  state  was  executed  in  New  York,  the  right  to  set 
up  usury  as  a  defense  to  the  foreclosure  thereof  would  be 
governed  by  the  laws  of  New  York.  Franklin  Trust  Co. 
V.  Rutherford  B.  S.  &  C.  Elec.  Co.,  57  N.  J.  Eq.  42  (41  Atl. 
Rep.  488).  Where  an  answer  alleges  that  the  only  con- 
sideration of  a  mortgage  was  a  balance  due  on  a  prior  debt 
and  mortgage  and  the  amount  of  the  later  mortgage  ex- 
ceeds such  balance,  it  is  a  sufficient  plea  of  usury.  Churchill 
V.  Turnage,  122  N.  C.  426  (30  S.  E.  Rep.  122).  Upon 
foreclosure  of  a  mortgage  given  by  a  wife  on  her  land  to 
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secure  her  husband's  debt,  she  cannot  recover  usury  paid 
by  him,  under  Ga.  Code,  §  3836,  giving  one  who  has  paid 
usury  the  right  to  recover  twice  the  amount  paid.  Meares 
V.  Butler,  123  N.  C.  206  (31  S.  E.  Rep.  477).  In  an  action 
to  foreclose  a  mortgage  securing  a  note  made  to  be  used 
as  collateral  to  a  note  owing  to  a  national  bank,  the  mere 
fact  that  the  proceeds  of  such  collateral,  when  collected 
by  the  payee  thereof,  are  to  be  used  to  discharge  the  said 
principal  note  to  the  bank,  does  not  justify  the  extension 
of  the  federal  exemptions  of  national  banks  from  the  pen- 
alties for  usury  to  such  foreclosure  proceedings.  Gadsden 
V.  Thrush,  58  Neb.  340  (78  N.  W.  Rep.  632 ;  45  L.  R.  A. 
654)-  Where  a  note  containing  a  promise  to  pay  a  certain 
sum  which  is  designated  as  the  "principal  sum"  with  in- 
terest at  a  specified  rate  refers  to  coupon  notes  given  in 
connection  therewith  for  the  installments  of  interest  which 
are  to  bear  interest  from  maturity,  the  transaction  does 
not  show  usury  on  its  face.  Abbott  v.  Stone,  172  III.  634 
(50  K.  E.  Rep.  328;  64  Am.  St.  Rep.  60). 

Sec.  553.  Usury  as  a  defense  to  foreclosure  proceed- 
ings— ^What  constitutes — Pa5anent  of  commission  for  and 
expenses  of  loan.  A  mortgage  is  not  rendered  usurious 
under  Ida.  Rev.  Stat.,  tit.  7,  ch.  10,  on  account  of  *the  mort- 
gagor's agreement  to  pay  a  commission  to  an  agent  pro- 
curing the  loan,  where  it  does  not  appear  that  such  agent 
was  the  agent  of  the  party  from  whom  the  loan  was  pro- 
cured and  that  such  party  was  interested  in  or  received 
any  part  of  such  commission.     Cornwell  v.  McCoy,        Ida. 

(SS  Pac.  Rep.  240).  For  particular  fact  case  in  which 
this  decision  is  followed,  see  Cornwell  v.  Urton,        Ida. 

(55  Pac.  Rep.  294).  The  retention  of  a  commission 
by  the  agent  of  a  mortgagee  lending  money  in  addition  to 
charging  the  borrower  the  highest  legal  rate  of  interest, 
does  not  render  the  transaction  usurious  where  the  lender 
is  shown  to  have  had  no  knowledge  of  the  commission,  and 
there  are  no  circumstances  shown  from  which  such  knowl- 
edge could  be  presumed.  Sherwood  v.  Swift,  64  Ark.  662 
(43  S.  W.  Rep.  507).  Payment  by  the  borrower  of  the 
necessary  expenses  of  the  lender  incurred  in  making  the 
loan,  in  addition  to  the  legal  interest  will  not  constitute 
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usury.     Iowa  Sav.  &  Loan  Ass'n  v.  Heidt,  107  la.  297  [yj 
N.  W.  Rep.  1050;  70  Am.  St.  Rep.  197;  43  L.  R.  A.  689). 

Sec.  554.  Statute  of  limitations — Statutes  construed. 
An  action  to  foreclose  is  not  barred  so  long  as  an  action 
upon  the  note  secured  by  the  mortgage  is  not  barred. 
Moulton    V.    Williams,        Ida.  (55    Pac.  Rep.  1019). 

The  fact  that  a  suit  for  a  debt  is  barred  does  not  always 
bar  foreclosure.  Long  v.  Long,  141  Mo.  352  (44  S.  W. 
Rep.  341).  In  Kentucky  when  the  debt  is  barred  the  mort- 
gage is  barred.  Worsham  v.  Lancaster,  Ky.  (47  S. 
W.  Rep.  448;  20  Ky.  Law  Rep.  701).  One  who  is  made  a 
defendant  under  an  allegation  in  a  complaint  that  he  claims 
some  interest  in  the  mortgaged  premises  which  is  junior 
to  the  plaintiff's  lien,  cannot  plead  the  statute  of  limita- 
tions without  showing  that  he  has  an  interest  in  the  prem- 
ises. Corbey  v.  Rogers,  152  Ind.  169  (52  N.  E.  Rep.  748). 
Stipulations  in  a  mortgage  note  providing  that  certain  de- 
faults of  the  mortgagor  shall  make  it  payable  before  the 
time  specified  are  for  the  benefit  of  the  mortgagee,  and  a 
mortgagor  cannot  take  advantage  of  them  in  computing 
limitations  upon  the  debt.  Batey  v.  Walter,  Tenn. 
(46  S.  W.  Rep.  1024) ;  Insurance  Co.  of  N.  Amer.  v.  IMar- 
tin,  151  Ind.  209  (51  N.  E.  Rep.  361).  Where  the  statute 
of  limitations  is  a  bar  to  an  action  on  a  mortgage  debt  and 
to  the  right  of  the  mortgagee  to  enter  upon  the  premises 
he  cannot  enforce  the  mortgage  by  equitable  proceedings 
to  sell  the  land  unless  he  can  show  some  pertinent  equit- 
able right  beyond  the  ownership  of  the  debt  and  mortgage. 
Blue  V.  Everett,  56  N.  J.  Eq.  455  (39  Atl.  Rep.  765).  Pay- 
ments of  interest  upon  a  mortgage  note  made  by  subsequent 
grantees  of  the  premises  whose  conveyances  merely  rec- 
ognized the  existence  of  the  mortgage,  will  prevent  the 
running  of  the  statute  of  limitations  against  the  right  to 
foreclose,  although  an  action  for  personal  judgment  is 
barred.  McLane  v.  Allison,  60  Kan.  441  (56  Pac.  Rep. 
747).  Where,  after  a  foreclosure  sale,  the  court  adjudges 
the  amount  due  under  a  deficiency  judgment  and  decrees 
the  payment  of  such  amount  by  the  defendant,  the  statute 
of  limitations  begins  to  run  against  the  judgment  from  its 
date  and  not  from  the  date  of  the  sale.  Stoddard  v.  Van 
Bussum,  57  N.  J.  Eq.  34  (40  Atl.  Rep.  29). 
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Under  Sand.  &  H.  Ark.  Dig.,  §  5094,  a  suit  to  foreclose 
a  mortgage  is  barred  when  not  brought  within  the  period 
of  limitation  prescribed  by  law  for  a  suit  on  the  debt  or 
liability  for  which  the  security  was  given ;  and  where  such 
gction  is  founded,  not  upon  the  note,  but  upon  the  covenant 
in  the  mortgage  to  pay  the  debt,  it  is  barred  in  ten  years. 
New  England  Mortg.  Sec.  Co.  v.  Reding,  65  Ark.  489  (47 
S.  W.  Rep.  132).  Construing  and  applying  Cal.  Civ.  Code, 
§  291 1,  providing  that  a  lien  is  extinguished  by  the  lapse 
of  time  in  which  an  action  can  be  brought  upon  the  "prin- 
cipal obligation,"  it  is  held  that  where  a  mortgage  was 
given  to  secure  an  existing  debt  of  the  mortgagor  and  such 
advances  as  thereafter  should  be  made  to  him  by  the  mort- 
gagee, such  "indebtedness"  and  not  the  notes  whereby  it 
was  evidenced  constituted  the  "principal  obligation."  Lon- 
don &  San  Francisco  Bank  v.  Bandmann,  120  Cal.  220  (52 
Pac.  Rep.  583;  65  Am.  St.  Rep.  179).'  Cal.  Code  Civ.  Proc, 
§§  3^2»  335»  337>  applied — limitations  upon  actions  to  fore- 
close mortgage.  Spalding  v.  Howard,  121  Cal.  194  (53 
Pac.  Rep.  563).  Under  Tenn.  Laws  1885,  ch.  9,  an  action 
to  enforce  a  mortgage  is  barred  in  ten  years  after  the  ma- 
turity of  the  debt.  Batey  v.  Walter,  Tenn.  (46  S. 
W.  Rep.  1024). 

Sec.  555.    Judgment   in   foreclosure   proceedings.    A 

judgment  in  foreclosure  proceedings  to  which  the  holder 
of  a  second  lien  was  made  a  party  is  binding  on  him  though 
erroneous.  Gulling  v.  Washoe  Co.  Bank,  24  Nev.  477  (56 
Pac.  Rep.  580).  A  judgment  by  default  by  one  who  is 
made  a  party  to  answer  to  any  interest  he  may  have  in  the 
mortgaged  property  is  conclusive  as  to  any  prior  claim  of 
interest  or  title  adverse  to  the  plaintiff.  Provident  Loan 
&  Trust  Co.  V.  Marks,  59  Kan.  230  (52  Pac.  Rep.  449;  68 
Am.  St.  Rep.  349).  Purchasers  of  mortgaged  premises  who 
are  not  made  parties  to  a  suit  to  foreclose  the  mortgage, 
are  not  bound  by  a  judgment  rendered  therein  as  to  the 
amount  due  on  the  mortgage,  so  as  to  prevent  their  re- 
covering by  counter  claim  usurious  interest  paid  by  them, 
upon  their  being  made  parties  to  the  action.  Zeigler  v. 
Maner,  53  S.  C.  115  (30  S.  E.  Rep.  829;  69  Am.  St.  Rep. 
842).  A  judgment  creditor  made  a  party  to  an  action  to 
foreclose  a  mortgage  who  is  prevented  from  asserting  the 
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priority  of  his  judgment  on  account  of  it  being  for  a  part- 
nership debt  and  the  mortgage  being  on  partnership  prop- 
erty for  an  individual  debt,  because  such  defense  would  be 
setting  up  a  title  adverse  to  the  mortgage,  is  not  concluded 
by  a  judgment  in  the  foreclosure  proceeding  from  litigating 
his  rights  as  against  one  acquiring  the  property  thereunder. 
Ramsbottom  v.  Bailey,  124  Cal.  259  (56  Pac.  Rep.  1036). 

Sec.  556.  Personal  and  deficiency  judgment  upon  fore- 
closure of  mortgage.  A  decree  in  a  foreclosure  suit  which 
finds  the  amount  due,  and  directs  that  it  be  paid  within 
a  fixed  time,  and  provides  for  a  sale  of  the  premises  in  de- 
fault of  payment,  is  not  a  personal  judgment.  Ailing  v. 
Nelson,  55  Neb.  161  (75  N.  W.  Rep.  581).  A  plaintiff  may 
have  personal  judgment  for  any  amount  of  the  mortgage 
debt  shown  to  be  due  him,  although  he  is  not  entitled  to 
a  foreclosure.    Jaeckel  v.  Pease,        Ida.  (53  Pac.  p.ep. 

399).  In  California  a  deficiency  judgment  rendered  on 
service  by  publication  is  void  where  the  facts  appear  on 
the  judgment  roll.  Latta  v.  Tutton,  122  Cal.  279  (54  Pac. 
Rep.  844;  68  Am.  St.  Rep.  30).  A  complaint  which  prays 
for  judgment  against  the  defendant  for  the  sum  secured, 
and  also  asks  that  the  mortgage  be  foreclosed  and  the  prem- 
ises sold  and  the  proceeds  applied  upon  the  mortgage,  and 
for  general  relief,  is  sufficient  to  authorize  a  deficiency  judg- 
ment. Rogers  v.  Turner,  19  Wash.  399  (53  Pac.  Rep.  663). 
Where,  under  the  code  practice,  the  courts  of  the  state 
exercise  legal  and  equitable  jurisdiction  without  distinction 
a  grantee  of  mortgaged  premises  who  by  his  covenant  of 
assumption  is  made  personally  liable  for  the  debt,  may 
be  made  a  party  and  a  personal  judgment  rendered  against 
him  for  any  deficiency.  Johns  v.  Wilson,  Ariz. 
(53  Pac.  Rep.  583).  Where  persons  to  whom  land  was 
conveyed  as  trustees  executed  a  bond  and  mortgage  to  se- 
cure the  purchase  price  without  appending  to  their  names 
"Trustees,"  they  are  personally  liable  for  the  debt.  Wal- 
lace V.  Langston,  52  S.  C.  133  (29  S.  E.  Rep.  552).  A  de- 
ficiency decree  cannot  be  rendered  against  a  mortgagor 
after  his  discharge  in  bankruptcy  pending  a  foreclosure 
proceeding.  Prentis  v.  Richardson's  Estate,  118  Mich.  259 
(76  N.  W.  Rep.  381).  Citing,  McDougald  v.  Reid,  5  Ala. 
810;  Ewing  V.  Peck,  17  Ala.  339;  Roberts  v.  Wood,  38  Wis. 
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6o;  Luning  v.  Brady,  lo  Cal.  265.  It  is  no  defense  to  an 
action  to  recover  a  deficiency  after  foreclosure  to  show  that 
the  mortgagee  purchased  the  property,  at  a  fair  and  open 
sale,  for  a  price  so  inadequate  as  to  work  injustice,  as  such 
a  sale  is  not  void,  but  voidable  only  upon  the  motion  of 
some  interested  party.  Hollister  v.  Buchanan,  11  S.  Dak. 
280  ijy  N.  W.  Rep.  103). 

Sec.  557.  Personal  and  deficiency  judgment  upon 
foreclosure  of  mortgage— Statutes  construed.  Under  How. 
Ann.  Mich.  Stat.,  §  6707,  authorizing  a  deficiency  decree  in 
foreclosure  proceedings  on  the  incoming  report  of  sale,  such 
a  decree  is  invalid  where  it  is  obtained  without  notice  to  the 
mortgagor.  Prentis  v,  Richardson's  Estate,  118  Mich.  259 
(76  N.  W.  Rep.  381).  Under  Neb.  Comp.  Stat.  1895,  §  847,  a 
deficiency  judgment  can  not  be  rendered  until  the  "coming 
in  of  the  report  of  sale"  of  the  mortgaged  property,  Devries 
V.  Squire,  55  Neb.  438  (76  N.  W.  Rep.  16) ;  and  the  liability 
for  such  a  judgment  may  be  litigated  after  the  coming  in 
of  the  report  of  sale.  Brown  v.  Johnson,  58  Neb.  222  (78 
N.  W.  'Rep.  515).  Applying  Neb.  Code  Civ.  Proc,  §  477, 
it  is  held  that  the  general  lien  of  a  deficiency  judgment, 
rendered  not  by  confession,  and  at  a  term  subsequent  to 
the  commencement  of  the  foreclosure  suit  in  which  such 
judgment  was  rendered,  is  superior  to  a  mortgage  or  con- 
veyance of  the  debtor's  land,  executed  after  the  commence- 
ment of  that  term,  but  before  the  actual  rendition  of  the 
judgment.  Hoagland  v.  Green,  54  Neb.  164  (74  N.  W.  Rep. 
424).  Utah  Comp.  Laws  1888,  §  3460,  providing  that 
"there  can  be  but  one  action  for  the  recovery  of  any  debt 
or  the  enforcement  of  any  right  secured  by  mortgage  upon 
real  estate  or  personal  property,  which  action  must  be  in 
accordance  with  the  provisions  of  this  chapter,"  does  not 
prohibit  a  mortgagee  from  maintaining  an  action  at  law 
for  any  deficiency  existing  after  he  has  exhausted  the  mort- 
gaged property  by  sale  under  a  power  in  a  trust  deed. 
Mallory  v.  Kessler,  18  Utah  11  (54  Pac.  Rep.  892;  J2  Am. 
St.  Rep.  765).  Applying  this  statute  it  is  held  that  the 
security  first  must  be  exhausted  as  to  quantity  and  value 
before  other  property  of  the  debtor  can  be  resorted  to  for 
the  payment  of  the  debt.  In  a  complaint  for  a  deficiency 
in  a  note  to  secure  which  a  trust  deed  had  been  given,  an 
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allegation  that  a  portion  of  the  security  by  the  consent  of 
all  parties  was  released  from  the  operation  of  the  trust 
deed,  is  a  material  allegation;  and  one  seeking  a  personal 
judgment  in  reliance  upon  such  release  is  charged  with 
showing  that  the  debtor  received  credit  upon  the  note  and 
deed  for  the  full  value  of  the  property  released.  Salt  Lake 
Val.  L.  &  T.  Co.  V.  Millspaugh,  i8  Utah,  283  (54  Pac.  Rep. 
893).  Wash.  Laws  1897,  p.  98,  which  provides  "that  in 
all  proceedings  in  a  foreclosure  of  mortgages  hereafter  ex- 
ecuted or  on  judgments  rendered  upon  the  debt  secured 
thereby,  the  mortgagee  or  assignee  shall  be  limited  to  the 
property  included  in  the  mortgage,"  is  unconstitutional  as 
being  an  undue  restraint  upon  the  liberty  of  a  citizen  to 
contract  with  respect  to  his  property  rights.  Dennis  v. 
Moses,  18  Wash.  537  (52  Pac.  Rep.  333;  40  L.  R.  A.  302). 
Wis.  Rev.  Stat.  1898,  §  3156,  giving  a  plaintiff  the  right 
to  a  deficiency  judgment  "against  every  party  who  may 
be  liable  personally  for  the  debt  secured  by  the  mortgage, 
whether  the  mortgagor  or  other  person,  if  upon  the  same 
contract  which  the  mortgage  is  given  to  secure,"  authorizes 
such  a  judgment  against  a  mortgagee  who  duly  endorsed 
the  mortgage  notes  before  maturity,  and  who  has  been 
given  due  notice  of  the  maker's  default  after  demand.  Hal- 
bach  V.  Trester,  102  Wis.  530  (78  N.  W.  Rep.  759). 

Sec.  558.  Allowance  of  attorney's  fees  in  foreclosure 
proceedings.  A  stipulation  in  a  mortgage  providing  for 
the  payment  of  attorney's  fees  in  case  of  default  in  pay- 
ment of  the  obligation  secured  is  valid,  and  will  be  en- 
forced according  to  its  terms  in  an  action  of  foreclosure, 
Abbott  V.  Stone,  172  111.  634  (50  N.  E.  Rep.  328;  64  Am. 
St.  Rep.  60)  ;  and  where  the  amount  of  the  fee  to  be  al- 
lowed is  stipulated  in  the  mortgage,  such  amount  properly 
may  be  included  in  the  decree.  Guaranty  Sav.  &  L.  Ass'n 
V.  Aschermann,  108  la.  150  (78  N.  W.  Rep.  823) ;  Scholey 
V.  De  Mattos,  18  Wash.  504  (32  Pac.  Rep.  242).  A  statute 
(Wash.  Laws  1895,  p.  81)  providing  that  attorney's  fees 
in  foreclosure  proceedings  shall  be  fixed  by  the  court  is 
valid,  and  governs  although  the  mortgage  contains  a  stip- 
ulation as  to  the  amount  to  be  allowed  as  attorney's  fees. 
Dennis  v.  Moses,  18  Wash.  537  (52  Pac.  Rep.  333 ;  40  L. 
R.  A.  302).     But  prior  to  this  statute  a  stipulation  in  a 
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mortgage  as  to  the  amount  of  attorney's  fees  was  enforceable 
regardless  of  the  reasonableness  of  the  provision.  Gordon 
V.  Decker,  19  Wash.  188  (52  Pac.  Rep.  856).  A  court 
properly  may  determine  the  reasonableness  of  an  attorney's 
fee  stipulated  in  a  mortgage,  although  no  evidence  is  pre- 
sented in  reference  thereto.  Edwards  v.  Grand,  121  Cal. 
^54  (S3  P21C.  Rep.  796).  In  Mississippi  it  is  held  that  a 
stipulation  in  a  note  secured  by  a  mortgage  to  pay  a  certain 
per  centum  thereon  as  attorney's  fee  if  the  account  is 
placed  in  the  hands  of  an  attorney  for  collection,  is  valid. 
Duggan  V.  Champlin,  75  Miss.  441  (23  So.  Rep.  179).  A 
stipulation  in  a  mortgage  note  that  "we  further  agree  that 
if  suit  is  brought  on  this  note  we  will  pay  all  attorney's 
fees  and  cost  of  collecting,"  is  valid  and  legal;  but  such 
fee  is  not  collectible  when  suit  is  brought  needlessly  or 
when  it  is  brought  to  enforce  an  unjust  demand  or  to  coerce 
more  than  is  justly  due.  Tyler  v.  Walker,  loi  Tenn.  306 
(47  S.  W.  Rep.  424).  The  court  say:  "The  authorities 
construe  strictly  in  favor  of  the  debtor  all  similar  pro- 
visions as  to  attorney's  fees.  Fowler  v.  Trust  Co.,  141  U. 
S.  406  (12  Sup.  Ct.  Rep.  7);  Myer  v.  Hart,  40  Mich.  517 
(29  Am.  Rep.  553)  ;  Bynum  v.  Frederick,  81  Ala.  489  (8 
So.  Rep.  198)  ;  26  Am.  &  Eng.  Enc.  Law,  965,  suhd.  24." 
Attorney's  fees  mentioned  in  a  mortgage  note,  the  payment 
of  which  are  not  secured  by  the  mortgage,  cannot  be  in- 
cluded in  a  deficiency  judgment  against  a  subsequent 
grantee  of  the  premises  assuming  the  mortgage.  Roberts 
v.  Fitzallen,  120  Cal.  482  (52  Pac.  Rep.  818).  A  county 
foreclosing  a  mortgage  authorizing  a  recovery  of  an  at- 
torney's fee,  through  its  attorney  employed  at  a  fixed  yearly 
salary,  is  entitled  to  be  indemnified  for  a  due  and  proper 
portion  of  his  salary  by  charging  the  same  as  an  attorney's 
fee  for  making  the  foreclosure.  Swift  v.  Board  of  Com'rs, 
76  Minn.  194  (78  N.  W.  Rep.  1107).  Where  a  trustee  in 
a  trust  deed  given  to  secure  the  payment  of  money  is  an 
attorney  and  on  his  own  behalf  prosecutes  an  action  to  fore- 
close the  deed,  he  cannot  claim  an  allowance  for  attorney's 
fees  although  the  instrument  provides  that  the  judgment 
foreclosing  it  shall  include  a  reasonable  sum  for  the  com- 
plainant's solicitor's  fee.  Gray  v.  Robertson,  174  111.  242 
<Si  N.  E.  Rep.  248). 


§  559,  560  MORTGAGES.  518 

Sec.  559.  Lien  of  judgment  for  attorney's  fees  and 
costs — Sale  to  satisfy.  A  stipulation  in  a  mortgage  by 
which  the  mortgagor  agrees  to  pay  costs  and  attorney's 
fees,  does  not  make  such  charges  a  lien  on  the  mortgaged 
premises  where  it  is  nowhere  stated  that  they  should  be 
secured  by  the  mortgage  or  paid  out  of  the  proceeds  of 
sale  under  it.  Russell  v.  Findley,  122  Cal.  478  (55  Pac. 
Rep.  143) ;  Klokke  v.  Escailer,  124  Cal.  297  (56  Pac.  Rep. 
1 1 13).  Applying  Utah  Laws  1894,  ch.  29,  providing  that 
no  greater  amount  shall  be  allowed  or  decreed  as  attorney's 
fees  for  the  plaintiff's  counsel  *'than  the  sum  which  shall 
appear  by  the  evidence  to  be  actually  charged  by  and  to 
be  paid  to  the  attorney  for  the  plaintiff,"  it  is  held  that 
where  the  amount  of  the  attorney's  fee  has  been  adjudicated 
and  made  a  part  of  the  judgment,  the  attorney  has  an  in- 
terest in  the  judgment  and  a  lien  thereon  to  the  extent 
of  the  amount  allowed,  and  the  lien  cannot  be  discharged 
by  payment  to  any  one  except  the  attorney,  who,  to  the 
amount  thereof,  is  deemed  the  equitable  assignee  of  the 
judgment;  and  the  fact  that  the  property  was  sold  to  the 
owner  of  the  debt  can  make  no  difference.  It  is  competent 
for  a  court  of  equity,  upon  proper  application,  to  set  aside 
a  sale  of  property  ordered  in  a  foreclosure  suit,  and  order 
a  resale  of  the  same  to  satisfy  the  lien  of  an  attorney,, 
which  is  a  part  of  the  judgment,  and  which  should  have 
been  paid  out  of  the  proceeds  of  the  sale ;  and  the  sale  will 
be  considered  set  aside  when  the  purchaser  is  ordered  to 
pay  the  attorney's  fee  awarded  in  the  judgment,  and  the 
order  further  provides  that,  in  the  event  of  his  failure  to 
pay  such  fee,  the  property  be  resold  to  pay  the  several 
amounts  provided  for  in  the  decree,  including  the  attorney's 
fee  and  costs,  although  the  better  practice  would  be  to 
have  the  sale  set  aside  before  ordering  a  resale.  Gray  v. 
Denhalter,  17  Utah,  312  (53  Pac.  Rep.  976). 

Sec.  560.  Validity  and  enforcement  of  mortgagor's 
agreement  to  pay  expense  of  abstract  nece^lsary  in  fore- 
closure proceedings.  In  Nebraska  it  is  held  that  a  stipula- 
tion in  a  bond  and  mortgage  for  payment  by  the  mortgagor 
of  "expenses  incurred  in  procuring  and  continuing  ab- 
stracts of  title  for  the  purposes  of  a  foreclosure  suit,"  is 
ineffectual    and    unenforceable.     Northwestern    Mut.  Life 
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Ins.  Co.  V.  Butler,  57  Neb.  198  {jy  N.  W.  Rep.  667).  The 
court  say:  "At  first  glance  it  would  seem  that  if  the 
parties  contracted  for  such  a  contingent  expense,  and  the 
mortgagor  was  to  bear  it,  there  is  no  valid  reason  why  the 
agreement  should  not  be.enlorced;  but  a  critical  examina- 
tion of  the  question  discloses  some  features  which  are  not 
exposed  by  the  cursory  view.  Costs  in  such  actions  as 
this,  as  in  all,  are  confined  to  those  allowed  by  statute. 
Bank  v.  Stephens,  i  O.  St.  233 ;  State  v.  Taylor,  10  O.  378, 
cited  and  approved  in  Dow  v.  Updike,  1 1  Neb.  95  (7  N.  W. 
Rep.  857).  See,  to  same  effect,  Society  v.  Hughes,  125  N. 
Y.  106  (26  N.  E.  Rep.  i).  This  charge  is  properly  within 
the  cost  or  expense  of  collection  and  cjmnot  be  separated 
from  or  an  appreciable  distinction  be  made  between  it  and 
many  others,  such  as  the  stationery  used  in  notifying  the 
debtor  of  his  defaults,  postage,  attorney's  fees,  etc." 

Sec.  561.  Appointment  of  receiver  in  foreclosure  pro- 
ceedings. The  possession  of  a  homestead  cannot  be  dis- 
turbed by  a  receiver  appointed  pending  foreclosure  pro- 
ceeciings.  Chadron  L.  &  Bldg.  Ass'n  v.  Smith,  58  Neb. 
469  (78  N.  W.  Rep.  938).  If  the  mortgaged  premises  sell 
for  a  sufficient  sum  to  pay  the  judgment,  no  receiver  should 
be  appointed  for  the  rents  and  profits  during  the  year  al- 
lowed for  the  redemption,  on  the  application  of  the  pur- 
chaser, World  Bldg.,  Loan  &  Inv.  Co.  v.  Marlin,  151  Ind. 
630  (52  N.  E.  Rep.  198) ;  but  a  receiver  may  be  appointed 
in  order  to  enforce  a  mortgagee's  lien  upon  the  rents  and 
profits  of  the  mortgaged  premises  to  satisfy  a  deficiency  due 
him  after  the  foreclosure,  First  Nat.  Bank  v.  Illinois  Steel 
Co.,  174  111.  140  (51  N.  E.  Rep.  200).  Particular  evidence 
held  to  sustain  the  appointment  of  a  receiver  in  foreclosure 
proceedings.  Marshall  &  Illsley  Bank  v.  Cady)  75  Minn. 
241  {tj  N.  W.  Rep.  831).  For  practice  in  Nebraska  in 
foreclosure  proceedings,  as  to  receivers,  appeal  and  super- 
sedeas, see  Lowe  v.  Riley,  57  Neb.  252  {Tj  N.  W.  Rep.  758). 
Where  a  mortgage  does  not  give  the  mortgagee  the  legal 
title  to  the  premises  or  expressly  include  the  rents  and 
profits,  a  receiver  appointed  pending  foreclosure  does  not 
acquire  any  title  to  growing  crops  gathered  by  the  mort- 
gagor or  transferred  by  him  to  another  before  decree  of 
foreclosure.     Bank  of  Woodland  v.  Heron,  120  Cal.  614  (52 
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Pac.  Rep.  1006)  ;  Locke  v.  Klunker,  123  Cal.  231  (55  Pac. 
Rep.  993).  Applying  the  rule,  which  is  statutory  in  Min- 
nesota, that  the  mortgagor  holds  the  legal  title  to  the  prem- 
ises ind  is  entitled  to  possession,  rents  and  profits  until 
foreclosure  and  the  expiration  of  the  time  for  redemption, 
the  supreme  court  of  that  state  in  discussing  the  appoint- 
ment of  a  receiver  .of  rents  and  profits,  in  the  case  of  Mar- 
shall &  Illsley  Bank  v.  Cady,  76  Minn.  112  (78  N.  W.  Rep. 
978),  say:  "We  have  no  doubt  of  the  power  of  a  court,  in 
a  proper  case,  even  under  our  statute,  to  appoint  a  receiver 
of  the  rents  and  profits  of  the  mortgaged  premises  during 
foreclosure.  Neither  do  we  doubt  that  this  might  be  done, 
at  the  instance  of  the  purchaser,  after  sale,  and  during  the 
year  allowed  for  reaemption.  But  the  question  is  what, 
in  view  of  the  respective  rights  of  mortgagor  and  mortgagee 
under  the  modern  law  of  mortgages,  would  be  a  proper 
case  for  the  appointment  of  a  receiver,  and  for  what  pur- 
poses can  such  a  receiver  be  appointed.  As  already  sug- 
gested, no  such  appointment  could  be  made  on  the  ground 
that  under  the  mortgage  the  rents  and  profits  enter  into, 
and  become  a  part  of,  the  security  for  the  payment  of  the 
debt.  Therefore,  in  our  opinion,  the  only  ground  upon 
which  a  receiver  of  the  rents  and  profits  can  be  appointed 
in  such  a  case  is  the  equitable  one  that  it  is  necessary  to 
prevent  waste,  and  protect  and  preserve  the  premises  them- 
selves ;  and  this  is  the  only  purpose  for  which  a  receiver- 
ship can  be  exercised,  or  for  which  the  rents  and  profits 
can  be  used.  The  fact  that  the  premises  are  inadequate 
security,  or  that  the  mortgagor  is  insolvent,  or  both  com- 
bined, is,  of  itself  alone,  no  ground  for  the  appointment  of 
a  receiver,  although  it  might  be  a  very  material  considera- 
tion in  passing  upon  the  propriety  or  necessity  of  appoint- 
injg;  a  receiver  for  the  purpose  of  preserving  the  premises. 
To  hold  otherwise  would  be  to  defeat  the  provisions  of  the 
statute  which  gives  the  right  of  possession  to  the  mortgagor, 
to  deprive  him  of  those  substantial  rights  which  it  was  the 
evident  intent  he  should  have,  and  to  allow  the  mortgagee 
to  do  indirectly  what  he  cannot  do  directly.  That  this  can- 
not be  done  would  seem  to  be  a  necessary  corollary  from 
the  doctrine  of  this  court  as  announced  in  Cullen  v.  Trust 
Co.,  60  Minn.  6  (61  N.  W.  Rep.  818).  It  is  unnecessary  to 
consider  at  this  time  what  state  ol  facts  would  constitute 
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a  ground  for  appointing  a  receiver  to  prevent  waste,  and 
to  preserve  the  property,  but  it  will  be  found  that,  in  every 
instance  where  this  court  has  sustained  such  an  appoint- 
ment, it  has  been  upon  that  ground ;  and  we  have  recognized 
as  sufficient  causes  waste,  the  loss  of  business  good  will 
resulting  from  the  disuse  of  the  property  for  the  only  pur- 
pose for  which  it  was  reasonably  adapted,  and  the  accumu- 
lation of  delinquent  taxes,  or  of  interest  on  prior  incum- 
brances, which  jeopardized  the  mortgage  security,  and  to 
the  payment  of  which  the  mortgagor  failed  or  refused  to 
apply  current  rents  and  profits.  It  can  hardly  be  necessary^ 
in  view  of  what  has  been  said,  to  suggest  that,  even  where 
a  receiver  has  been  properly  appointed  for  the  purpose  of 
protecting  and  preserving  the  property,  the  rents  and  prof- 
its can  only  be  used  for  that  purpose,  and  not  for  the  pur- 
pose of  paying  the  mortgage  debt.  As  sustaining  our 
views,  see  Wagar  v.  Stone,  36  Mich.  365 ;  Guy  v.  Ide,  6  Cal. 
99."  Citing  these  two  cases  and  other  authorities  the  su- 
preme  court  of  Washington  hold  that,  since  Laws  1869,  p. 
130*  §  496,  modifying  a  common  law  mortgage  to  a  mere 
security,  a  stipulation  in  such  a  mortgage  authorizing,  upon 
the  mortgagor's  default,  the  appointment  of  a  receiver  to 
take  the  rents  and  profits  of  the  mortgaged  land,  is  void. 
Xorfor  V.  Busby,  19  Wash.  450  (53  Pac.  Rep.  715). 

Sec.  562.  Cross  bills  and  adjudication  of  adverse 
claims  of  third  parties  in  foreclosure  proceedings.  Unless 
insolvency  of  the  mortgagee  or  other  equitable  grounds  are 
shown  therefor,  a  mortgagor  cannot  set  off  by  cross  bill 
an  equitable  demand  against  the  mortgagee  which  is  un- 
connected with  the  mortgage  debt.  Smith  v.  Billings,  170 
111.  543  (49  N.  E.  Rep.  212).  A  railroad  company  which 
has  constructed  its  road  upon  mortgaged  land  under  a 
parol  agreement  with  the  owner  for  a  conveyance,  may 
have  its  equitable  rights  preserved  on  a  cross  bill  filed  in 
an  action  brought  to  foreclose  the  mortgage.  Hunting- 
ton V.  Headley,  N.  J.  Eq.  (41  Atl.  Rep.  670).  In 
an  action  to  foreclose  a  mortgage  given  by  one  on  land  to 
which  he  held  apparent  title  by  virtue  of  a  guardian's  sale 
of  an  infant's  land,  the  infant  may  show  that  the  sale  was 
fictitious  and  the  mortgagor  had  no  title.  Conklin  v.  La 
Dow,  33  Or.  354  (54  Pac.  Rep.  218).     A  wife  who  intervenes 
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in  foreclosure  proceedings  against  her  husband  setting  up 
a  claim  of  homestead  in  the  premises  is  barred  from  set- 
ting up  any  right  therein,  where  judgment  subsequently  is 
rendered  against  her  on  default.  Plant  v.  Carpenter,  19 
Wash.  621  (53  Pac.  Rep.  1107).  When,  in  a  suit  to  fore- 
close a  real-estate  mortgage,  the  board  of  county  commis- 
sioners is  made  a  party  in  respect  to  taxes  claimed  to  have 
been  illegally  levied  upon  the  mortgaged  premises,  it  is 
proper  to  find  the  amount. of  legal  taxes,  and  to  adjudge 
them  a  first  lien  upon  the  land,  and  to  order  their  payment 
out  of  the  proceeds  of  the  foreclosure  sale.  Douthitt  v. 
Farrell,  60  Kan.  195  (56  Pac.  Rep.  9).  In  California  a  title 
acquired  under  a  sale  following  a  street  assessment  judg- 
ment is  not  subject  to  a  mortgage  on  the  property,  and  can- 
not be  litigated  in  an  action  to  foreclose  it.  Wilson  v.  Cali- 
fornia Bank,  121  Cal.  630  (54  Pac.  Rep.  119).  In  Cali- 
fornia it  is  held  that  in  an  action  to  foreclose  a  mortgage 
given  upon  partnership  property  by  a  surviving  partner 
to  secure  his  individual  debt,  a  judgment  debtor  who  is 
made  a  party  cannot  set  up  that  his  judgment  is  a  part- 
nership debt  payable  out  of  the  partnership  property,  and 
therefore  entitled  to  precedence  over  the  mortgage  for  the 
individual  debt  of  the  mortgagor,  as  such  allegations  pre- 
sent a  title  adverse  to  the  mortgage  and  cannot  be  ad- 
judicated in  the  action.  Ramsbottom  v.  Bailey,  124  Cal. 
259  (56  Pac.  Rep.  1036). 

Sec.  563.  Foreclosure  against  deceased  mortgagor — 
Filing  claim  against  estate.  In  Indiana,  conceding,  but 
not  deciding,  that  under  Rev.  Stat.  1894,  §  2484,  an  action 
to  foreclose  a  mortgage  on  the  land  of  a  decedent  cannot 
be  brought  before  the  final  settlement  of  his  estate,  until 
after  the  claim  has  been  filed  against  the  estate,  it  is  held 
that  a  complaint  to  foreclose  a  mortgage  in  such  a  case 
filed  in  a  court  of  general  jurisdiction  need  not  aver  that 
a  claim  has  been  filed  against  the  estate  before  the  com- 
mencement of  the  action,  as  the  authority  of  such  a  court 
to  proceed  need  not  affirmitively  appear  in  the  complaint. 
Noerr  v.  Schmidt,  151  Ind.  579  (51  N.  E.  Rep.  332).  In 
Texas,  where  the  holder  of  a  trust  deed  given  to  secure  a 
debt  fails  to  present  his  claim  for  allowance  to  the  admin- 
istrator of  the  grantor  within  one  year  after  his  appoint- 
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ment,  the  debt  and  the  deed  thereby  are  extingfuished  and 
a  sale  made  thereafter  under  the  latter  passes  no  title.  Wil- 
son V.  Harris,  91  Tex.  427  (44  S.  W.  Rep.  65). 

Sec.  564.  Rights  of  prior  and  junior  incumbrancers. 
Where  a  wife  having  a  prior  mortgage  on  her  husband's 
property  waived  its  priority  in  favor  of  a  subsequent  mort- 
gagee, in  consideration  of  a  loan  made  to  her  husband,  she 
cannot  claim  an  extinguishment  of  such  mortgage  on  ac- 
count of  the  mortgagee  subsequently  taking  a  deed  to  a 
portion  of  the  land  embraced  in  it  which  made  no  mention 
of  the  mortgage.  Parker  v.  Parker,  52  S.  C.  382  (29  S.  E. 
Rep.  805).  A  junior  mortgagee,  brought  into  court  at  the 
suit  of  a  superior  mortgagee,  may  do  one  of  two  things : 
either  affirmatively  seek  a  foreclosure  upon  his  own  ac- 
count, or  without  foreclosure  ask  for  an  application  of  any 
surplus  to  the  reduction  of  his  own  debt.  In  the  one  case 
his  mortgage  lien  is  merged  in  the  judgment;  in  the  other 
it  is  not.  Camp  v.  Land,  122  Cal.  167  (54  Pac  Rep.  839). 
By  filing  an  answer  setting  up  his  mortgage  and  asking 
that  any  surplus  derived  from  the  sale  of  the  security  be 
applied  as  a  credit  upon  his  note,  he  in  no  sense  brings  an 
action  to  foreclose  his  mortgage,  and  he  is  not  barred 
thereafter  from  bringing  such  action,  if  other  lands  are  in- 
cluded in  his  mortgage.  Pauly  v.  Rogers,  121  Cal.  294  (53 
Pac.  Rep.  808).  A  junior  mortgagee  made  a  party  by  con- 
structive service  to  proceedings  to  foreclose  a  prior  mort- 
gage which  resulted  in  a  sale  producing  a  surplus,  who 
was  defaulted  in  such  proceedings  but  subsequently  was 
permitted  to  open  the  decree,  is  entitled  to  have  such  sur- 
plus applied  to  his  mortgage,  as  against  the  owner  of  the 
equity  of  redemption.  Moss  v.  Robertson,  56  Neb.  774 
{yj  N.  W.  Rep.  403).  Under  N.  Dak.  Rev.  Codes,  §  4676, 
the  holder  of  a  junior  lien,  whose  security  is  being  reduced 
in  value  by  the  foreclosure  of  a  prior  lien,  and  the  jeopardy 
of  a  possible  foreclosure  of  another  prior  lien,  as  well  as 
when  it  is  being  decreased  in  value  by  the  nonpayment  of 
interest  due  on  such  prior  Hens  by  the  debtor,  after  such 
default  may  buy  the  prior  liens,  or  pay  the  defaulted  inter- 
est, and  add  the  amount  so  paid  to  his  liens.  Foster  v. 
Furlong,  8  N.  Dak.  282  (78  N.  W.  Rep.  986).  A  junior 
mortgagee  cannot  annul  a  sale  under  a  prior  incumbrance. 
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on  account  of  an  insufficient  notice,  and  take  the  property 
by  a  sale  under  his  own  mortgage,  without  refunding  the 
purchaser's  bid  with  interest.  Yellowly  v.  Beardsley,  76 
Miss.  613  (24  So.  Rep.  973;  71  Am.  St.  Rep.  536).  The 
equitable  rule  under  which  the  holder  of  a  junior  mortgage 
is  entitled  to  tender  to  the  holder  of  a  senior  mortgage  the 
amount  due  thereon,  and  demand  an  assignment  of  the 
same,  is  not  applicable  unless  the  former  shows  that  such 
an  assignment  is  necessary  to  his  protection;  nor  can  this 
rule  be  invoked  by  a  mortgagee  against  a  judgment  cred- 
itor of  his  mortgagor  having  equities  at  least  equal  to  those 
of  the  mortgagee,  for  the  purpose  of  compelling  the  judg- 
ment creditor  to  assign  to  the  mortgagee  an  older  mort- 
gage executed  by  their  common  debtor,  and  to  which  the 
judgment  creditor  had  acquired  title  for  the  express  pur- 
pose of  protecting  his  junior  judgment  lien.  Tillman  v. 
Stewart,  104  Ga.  687  (30  S.  E.  Rep.  949;  69  Am.  St.  Rep. 
192).  In  California  it  is  held  that  where  mortgaged  prem- 
ises have  been  exhausted  by  foreclosure  of  a  first  mortgage, 
a  junior  mortgagee,  although  he  was  made  a  party  to  such 
foreclosure  and  did  not  appear,  may  maintain  an  action 
for  personal  judgment.  Savings  Bank  v.  Central  Market 
Co.,  122  Cal.  28  (54  Pac.  Rep.  273).  A  mortgagee  cannot 
defeat  a  sale  of  the  property  under  a  subsequent  judgment 
obtained  by  another  against  the  mortgagor,  by  afterward 
taking  a  conveyance  of  the  property  in  satisfaction  of  his 
debt.     Maclntyre  v.  Ferst,  loi  Ga.  682  (28  S.  E.  Rep.  989). 

Sec.  565.  Marshalling  securities — Rule  where  portions 
of  the  mortgaged  premises  have  been  conveyed.  Where 
one  holding  lands  subject  to  a  resulting  trust  in  favor  of 
third  parties  executed  a  mortgage  on  them  and  other  lands 
to  an  innocent  mortgagee,  the  lands  not  subject  to  a  trust 
will  be  sold  first  for  the  satisfaction  of  the  mortgage.  Con- 
dit  V.  Maxwell,  144  Mo.  266  (44  S.  W.  Rep.  467).  Where 
a  mortgagor  successively  sells  portions  of  the  mortgaged 
premises  by  general  warranty  deed,  upon  foreclosure  of 
the  mortgage  any  of  the  mortgaged  land  still  owned  by  the 
mortgagor  will  be  sold  first  and  then  the  alienated  por- 
tions in  the  inverse  order  of  the  several  conveyances. 
Thompson  v.  Bird,  57  N.  J.  Eq.  175  (40  Atl.  Rep.  857)  ; 
Domestic  Bldg.  Ass'n  v.  Nelson.  172  111.  386  (50  N.  E. 
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Rep.  194)  ;  Bank  of  Commerce  v.  First  Nat.  Bank,  150  Ind. 
588  (50  N.  E.  Rep.  566) ;  Lynchburg  Perpetual  Bldg.  &  L. 
Ass'n  V.  Fellers,  96  Va.  337  (31  S.  E.  Rep.  505;  70  Am.  St 
Rep.  851) ;  Farmers'  Sav.  &  Bldg.  &  L.  Ass'n  v.  Kent,  iij 
Ala.  624  (23  So.  Rep.  757).  For  application  of  this  prin- 
ciple to  particular  cases,  see  Hyde  Park  Thompson-Houston 
Light  Co.  V.  Brown,  172  111.  329  (50  N.  E.  Rep.  127)  ;  How- 
ard V.  Burns,  73  Minn.  356  (76  N.  W.  Rep.  202).  The 
rights  and  liabilities  created  by  the  alienation  in  parcels 
of  incumbered  real  estate  pass  to  subsequent  grantees. 
Jenkins  v.  Craig,  22  Ind.  App.  192  (52  N.  E.  Rep.  423 ;  53 
N.  E.  Rep.  427).  One  taking  a  mortgage  upon  a  part  of 
the  mortgagor's  land,  leaving  a  remainder  amply  sufficient 
to  satisfy  existing  judgment  liens  against  such  mortgagor, 
is  entitled  to  have  such  liens  satisfied  out  of  such  remainder, 
and  he  may  enforce  this  right  against  a  subsequent  pur- 
chaser of  the  judgment  liens  who  is  also  a  beneficiary  in  a 
deed  of  trust  afterwards  executed  by  the  mortgagor  upon 
the  remainder  of  the  land.  Bank  of  Commerce  v.  First 
Nat.  Bank,  150  Ind.  588  (50  N.  E.  Rep.  566).  Where  a 
mortgagor  sells  a  separate  and  distinct  part  of  the  mort- 
gaged premises  and  in  a  deed  of  conveyance  expressly  stipu- 
lates that  it  is  subject  to  a  certain  and  definite  part  of  the 
amount  of  the  incumbrance,  the  rule  as  to  the  inverse  order 
of  alienation  does  not  apply.  New  England  Loan  &  Trust 
Co.  v.  Stephens,  16  Utah,  385  (52  Pac.  Rep.  624).  Citing, 
Wilts.  Mortg.  Forec,  §  510;  Jones,  Mortg.,  §  595;  Hoy  v. 
Bramhall,  19  N.  J.  Eq.  568  (97  Am.  Dec.  687)  ;  Briscoe  v. 
Power,  47  111.  447;  Evansville  Gaslight  Co.  v.  State,  73 
Ind.  219  (38  Am.  Rep.  129)  ;  Engle  v.  Haines,  5  N.  J.  Eq. 
186  (43  Am.  Dec.  624)  ;  Wikoff  v.  Davis,  4  N.  J.  Eq.  224. 
The  rule  does  not  apply  where  a  conveyance  of  a  portion 
of  the  mortgaged  premises  is  upon  a  nominal  consideration 
and  there  is  no  express  agreement  as  by  warranty  in  the 
deed  or  other  covenant,  and  no  agreement  can  be  implied, 
from  the  circumstances  in  the  case,  that  the  portion  con- 
veyed was  to  be  free,  from  incumbrances;  and  an  agree- 
ment by  the  .grantee  to  erect  buildings  upon  the  property 
which  would  be  a  convenience  to  both  parties  is  not  such  a 
consideration  as  will  imply  an  agreement  to  relieve  the  land 
from  its  just  proportion  of  the  mortgage.  Jackson  v.  Con- 
dit,  57  N.  J.  Eq.  522  (41  Atl.  Rep.  374).     Where  an  ar- 
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rangement  between  the  purchasers  of  different  parcels  of 
land  subject  to  a  trust  deed  to  secure  the  payment  of  a 
debt,  in  which  they  agree  upon  a  division  of  the  indebted- 
ness and  the  amount  that  each  should  pay,  is  ratified  and 
confirmed  by  the  holder  of  such  debt  he  cannot  afterward, 
on  foreclosure,  subject  the  entire  land  to  the  payment  of 
the  whole  debt.  Tomlinson  v.  Givens,  144  Mo.  19  (45  S. 
W.  Rep.  645). 

Sec.  566.  Sale  under  decree  of  foreclosure.  Cal.  Code 
Civ.  Proc,  §§  682,  684,  726,  construed  and  applied — order 
of  sale — seal  of  court  and  attestation  ot  clerk.  Spalding 
V.  Howard,  121  Cal.  194  (53  Pac.  Rep.  563).  Cal.  Code  Civ. 
Proc,  §  685,  construed  and  applied — allowing  execution 
on  judgment  of  foreclosure  more  than  five  years  after  entry 
— discretion  of  court.  Wheeler  v.  Eldred,  121  Cal.  28  (53 
Pac.  Rep.  431;  66  Am.  St.  Rep.  20).  A  master  commis- 
sioner or  other  person  appointed  in  Nebraska  to  make  a 
foreclosure  sale  is  not  required  by  the  statute  to  take,  sub- 
scribe and  file  an  oath.  Northwestern  Mut.  Life  Ins.  Co. 
V.  Mullvahill,  53  Neb.  538  (74  N.  W.  Rep.  78)  ;  George  v. 
Keniston,  57  Neb.  313  {jj  N.  W.  Rep.  772)  ;  Wright  v. 
Stevens,  55  Neb.  676  (76  N.  W.  Rep.  441).  Neb.  Code 
Civ.  Proc,  §§  451-453,  852,  construed  and  applied — ^power 
of  district  court  to  appoint  master  commissioner  to  make 
sale — appraisement — oath.  Northwestern  Mut.  Life  Ins. 
Co.  V.  Mulvahill,  53  Neb.  538  (74  N.  W.  Rep.  78) ;  George 
V.  Keniston,  57  Neb.  313  {jy  N.  W.  Rep.  772).  A  decree 
of  the  district  court  directing  the  sale  of  real  property  by 
the  sheriff  need  not  be  supplemented  by  the  formal  order 
of  the  clerk  of  the  district  court  to  give  efficacy  to  such 
decree.  Bristol  Sav.  Bank  v.  Fields,  57  Neb.  670  (78  N. 
W.  Rep.  254;  73  Am.  St.  Rep.  539).  Wash  Laws  1897, 
pp.  70-76,  ch.  50,  relating  to  the  sale  of  property  under  ex- 
ecution and  decree  applies  to  foreclosure  sales.  Dennis  v. 
Moses,  18  Wash.  537  (52  Pac.  Rep.  333;  40  L.  R.  A.  302). 

Sec.  567.  Appraisement  of  property — Nebraska  stat- 
utes construed.  The  provision  of  the  Nebraska  statute  for 
the  deduction  of  prior  liens  in  appraising  lands  for  judicial 
sale  is  solely  for  the  benefit  of  the  plaintiff,  and  the  failure 
to  observe  the  law  in  that  regard  cannot  successfully  be 
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urged  by  the  defendant  as  a  ground  for  vacating  the  ap- 
praisement, or  as  an  objection  to  confirmation.  Ballou  v.  Sher- 
wood, 58  Neb.  20  (78  N.  W.  Rep.  383).  To  the  same  effect  are 
the  cases  of  Wood  v.  Clark,  58  Neb.  I'lS  (78  N.  W.  Rep.,  396)  ; 
Doak  V.  Reynolds,  58  Neb.  393  (78  N.  W.  Rep.  710).  A  certifi- 
cate  of  liens  may  be  entirely  waived  by  the  plaintiff.  Nye  v. 
Rogers,  55  Neb.  353  (75  N.  W.  Rep.  854).  A  defendant 
appealing  from  an  order  confirming  a  foreclosure  sale,  can- 
not be  heard  to  complain  that  his  interest  was  not  singled 
out  for  appraisement,  when  the  appraisement  was  the  total 
value  of  the  land,  less  only  liens  which  from  their  nature 
would  have  to  be  deducted  from  such  defendant's  interest. 
Toscan  v.  Devries,  57  Neb.  276  (jj  N.  W.  Rep.  669).  The 
provisions  of  Neb.  Civ.  Code,  §  49id,  to  the  effect  that  a 
copy  of  the  appraisement  of  real  estate  to  be  sold  at  judicial 
sale,  inclusive  of  the  applications  of  certain  officers  for  cer- 
tificates of  liens,  and  such  certificates,  forthwith  shall  be 
deposited  in  the  office  of  the  clerk  of  the  superior  court,  are 
mandatory,  and,  unless  there  is  a  compliance  therewith 
prior  to  the  advertisement  of  the  notice  of  sale,  any  sale 
made  may  be  vacated.  Globe  Loan  &  Trust  Co.  v.  Wood, 
58  Neb.  395  (78  N.  W.  Rep.  721) ;  Doak  v.  Reynolds,  58 
Neb.  393  (78  N.  W.  Rep.  710).  Neb.  Code,  §  491  et  seq., 
construed  and  applied — appraisement — fixing  the  amount  of 
prior  liens.  Amoskeag  Sav.  Bank  v.  Robbins,  53  Neb.  776 
(74  N.  W.  Rep.  261) ;  Jarrett  v.  Hoover,  54  Neb.  65  (74  N. 
W.  Rep.  429).  No  notice  of  the  time  of  making  the  ap- 
praisement need  be  given.  Mills  v.  Hamer,  55  Neb.  445 
(75  N.  W.  Rep.  1105);  Maginn  v.  Pickard,  57  Neb.  642 
(78  N.  W.  Rep.  295) ;  Tillson  v.  Benschoter,  55  Neb.  443 
(75  N.  W.  Rep.  iioi).  The  valuation  placed  by  appraisers 
upon  real  estate  is  final  and  conclusive,  unless  it  be  over- 
come and  set  aside  because  they  were  not  legally  qualified 
or  because  they  acted  fraudulently  in  making  the  appraise- 
ment or  for  some  other  equally  potent  reason.  Wood  v. 
Clark,  58  Neb.  115  (78  N.  W.  Rep.  396).  An  appraisement 
duly  made  cannot  be  successfully  attacked  solely  on  the 
ground  that  it  is  too  low.  Brown  v.  Fitzpatrick,  56  Neb. 
61  (76  N.  W.  Rep.  456)  ;  Ballou  v.  Sherwood,  58  Neb.  20  (78 
N.  W.  Rep.  383) ;  Wood  v.  Clark,  58  Neb.  115  (78  N.  W. 
396)  ;  Lockwood  v.  Cook,  58  Neb.  302  (78  N.  W.  Rep.  624). 
Objections  to  an  appraisement  of  property  under  a  decree 


§  567-569  MORTGAGES.  528 

of  foreclosure  must  be  filed  in  the  district  court  prior  to 
the  sale.  Mills  v.  Hamer,  55  Neb.  445  (75  N.  W.  Rep. 
1 105)  ;  Hoover  v.  Hale,  56  Neb.  67  (76  N.  W.  Rep.  457) ; 
Smith  Bros  Loan  &  T.  Co.  v.  Weiss,.  56  Neb.  210  (76  N. 
W.  Rep.  564).  An  appraisement  can  be  attacked  for  fraud 
only  after  the  property  has  been  sold.  Jarrett  v.  Hoover, 
54  Neb.  65  (74  N.  W.  Rep.  429). 

Sec.  568.  Notice  of  foreclosure  sale.  Applying  How. 
Ann.  Mich.  Stat.,  §  8500,  subd.  i,  which  requires  a  notice 
of  sale  to  specify  the  names  of  the  mortgagors,  it  is  held 
that  where  one  of  the  mortgagors  whose  name  was  "Tofila" 
was  designated  in  the  notice  as  "Julia,"  it  was  fatally  de- 
fective. ZIotoecizski  v.  Smith,  1 17  Mich.  2Q2  (75  N.  W. 
Rep.  470).  N.  J.  Gen.  Stat.,  p.  2980,  par.  6,  construed  and 
applied — suflSciency  of  notice  of  adjournment  of  a  sale. 
Avon  by  the  Sea  Land  &  Imp.  Co.  v.  Finn,  56  N.  J.  Eq. 
808  (41  Atl.  Rep.  360).  S.  Dak.  Laws  1895,  ch.  131,  con- 
strued and  applied — publication  in  newspaper  of  notice  of 
foreclosure  sale.  Trenery  v.  American  Mortgage  Co.,  ii 
S.  Dak.  506  (78  N.  W.  Rep.  991). 

Sec.  569.  Who  may  make  foreclosure  sale  and  where 
— ^Terms — Sale  in  parcels  or  in  solido.  Applying  Neb. 
Comp.  Stat.,  ch.  18,  §  123,  providing  that  "sheriffs  and  their 
deputies  may  execute  any  process  which  may  be  in  their 
hands  at  the  expiration  of  their  oflSce,"  a  sheriff  to  whom 
an  order  of  sale  had  been  issued  under  a  decree  of  fore- 
closure and  who  had  commenced  the  execution  of  the  same 
during  his  term  of  office,  may  complete  the  service  after  the 
expiration  of  such  term.  Holmes  v.  Crooks,  56  Neb.  466 
(76  N.  W.  Rep.  1073).  A  sale  may  be  made  by  a  deputy 
sheriff  in  the  name  of  his  principal.  Maginn  v.  Pickard, 
57  Neb.  642  (78  N.  W.  Rep.  295).  Neb.  Code  Civ.  Proc, 
§  503*  providing  that  all  sales  of  real  estate  under  an  execu- 
tion are  required  to  be  held  at  the  court  house,  unless  there 
be  none  in  the  county,  in  which  case  the  sale  must  take 
place  at  the  door  of  the  house  where  the  last  district  court 
of  the  county  was  held,  applies  to  sales  made  under  decrees 
foreclosing  real  estate  mortgages.  Smith  Bros.  Loan  "& 
T.  Co.  V.  Weiss,  56  Neb.  210  (76  N.  W.  Rep.  564).  The 
terms  of  a  foreclosure  sale  are  governed  by  the  decree  under 
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which  it  is  made,  and  not  by  the  order  of  sale  issued  by  the 
clerk  under  such  decree.  Wagenknecht  v.  Seeley,  55  Neb. 
769  (76  N.  W.  Rep.  473).  In  the  absence  of  statutory  pro- 
visions on  the  subject  it  is  within  the  province  of  the 
court  to  provide  in  the  decree  of  foreclosure  for  the  ap- 
praisement and  sale  of  the  property  in  parcels  or  en  masse, 
as  the  best  interests  of  the  parties  may  require ;  and  if  no 
direction  in  the  matter  is  contained  in  the  decree,  the  officer 
charged  with  its  execution  is  vested  with  discretionary 
power  and  his  action  in  the  premises  will  be  sustained,  in 
the  absence  of  an  affirmative  showing  of  prejudice  by  the 
complaining  party.  Kane  v.  Johnsen,  55  Neb.  757  (76  N. 
W.  Rep.  441).  Citing,  Macomb  v.  Prentis,  57  Mich.  225 
(23  N.  W.  Rep.  788) ;  Water  Co.  v.  Lombard,  57  Kan.  625 
(47  Pac.  Rep.  532)  ;  Montague  v.  Bank,  1 18  N.  C.  283  (24 
S.  E.  Rep.  6)  ;  Hughes  v.  Riggs,  84  Md.  502  (36  Atl.  Rep. 
269)  ;  Johnson  v.  Garrett,  16  N.  J.  Eq.  31.  Where  land  has 
been  mortgaged  as  one  tract,  and  subsequently  platted  or 
cut  up  into  lots,  and  some  of  the  lots  sold,  the  mortgagor, 
in  event  of  a  foreclosure,  may  not  insist,  as  a  matter  of 
right,  that  the  sale  be  of  the  lots,  and  not  of  the  whole 
tract.  Hanscom  v.  Meyer,  57  Neb.  786  (78  N.  W.  Rep. 
367;  73  Am.  St.  Rep.  544).  Citing,  Wilts.  Mortg.  Forec, 
p.  596,  §  492 ;  Griswold  v.  Fowler,  24  Barb.  135 ;  Hubbell  v. 
Sibley,  5  Lans.  51 ;  Paquin  v.  Braley,  10  Minn.  379  (Gil. 
304) ;  Durm  v.  Fish,  46  Mich.  312  (9  N.  W.  Rep.  429). 
Under  How.  Ann.  Mich.  Stat.,  §  8503,  distinct  farms  are  re- 
quired to  be  sold  separately.  Mclntyre  v.  Wyckoff,  119 
Mich.  557  (78  N.  W.  Rep.  654). 

Sec.  570.  Application  of  proceeds  of  foreclosure  sale. 
Where  the  plaintiff  in  a  foreclosure  proceeding  purchases 
the  property  at  the  sale  for  more  than  the  amount  of  the 
judgment,  although  unintentionally,  he  is  bound  to  account 
for  the  surplus.  Moody  v.  Northwestern  &  P.  Hypotheek 
Bank,  20  Wash.  413  (55  Pac.  Rep.  568).  A  surplus  re- 
maining in  the  hands  of  an  officer  upon  a  foreclosure  sale 
made  by  him  should  be  applied  to  the  next  oldest  lien, 
where  the  writ  under  which  he  sells  informs  him  of  such 
lien,  and  a  previous  demand  is  not  necessary  to  an  action 
against  him  for  a  violation  of  his  official  duty  in  making 
a  wrong  application  of  the  money.    White  v.  Shirk,  20  Ind. 
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App.  589  (51  N.  E.  Rep.  126).  An  officer  who  sold  mort- 
gaged property  for  an  amount  in  excess  of  what  was  due 
under  the  terms  of  the  mortgage  cannot  excuse  himself 
for  not  paying  such  excess  to  the  mortgagor  on  demand,  by 
showing  that  the  excess  went  into  the  hands  of  the  mort- 
gagee. First  M.  E.  Church  v.  Fadden,  8  N.  Dak.  162  {jj 
N.  W.  Rep.  615).  Where  the  purchase  is  made  by  the 
plaintiff  for  less  than  the  amount  to  which  he  is  entitled 
under  the  decree,  it  is  not  necessary  that  he  pay  his  bid  in 
money,  but  it  properly  may  be  credited  on  the  amount  due 
him.  Lockwood  v.  Cook,  58  Neb.  302  (78  N.  W.  Rep. 
624). 

Sec.  571.    Validity  of  foreclosure  sale— Setting  aside. 

The  right  to  avoid  a  foreclosure  sale  for  irregularities  may 
be  lost  by  laches.    Fennyery  v.  Ransom,  170  Mass.  303 
(49  N.  E.  Rep.  620).    A  foreclosure  sale  is  not  invalidated 
by  the  failure  of  the  court  to  determine  the  liability  of 
one  of  the  defendants  for  a  deficiency  judgment.    Brown 
V.  Johnson,  58  Neb.  222  (78  N.  "W.  Rep.  515).   The  failure 
of  the  officer's  return  of  an  order  of  sale  to  show  that  the 
notice  was  given  as  required  by  law  is  an  irregularity  which 
is  not  cured  by  an  accompanying  affidavit  of  the  printer 
showing  the  essential  facts  omitted  from  the  return,  and 
where  such  a  sale  is  made  for  a  wholly  inadequate  price 
it  should  not  be  confirmed.     Evans  v.  Bushnell,  59  Kan. 
160  (52  Pac.  Rep.  419).    Allegations  that  a  bill  to  foreclose 
a  mortgage  was  brought  in  the  name  of  one  not  the  owner 
and  without  the  knowledge  or  consent  of  the  owner,  and 
by  which  the  owner  was  deprived  of  all  benefit,  are  dis- 
tinct averments  of  fraud  and  when  accompanied  by  the 
averment  that  the  complainant  was  the  owner  and  holder 
of  the  mortgage,  notes,  and  that  he  had  always  been  such, 
are  sufficient  to  authorize  a  decree  setting  aside  the  decree 
and  sale,  and  redemption  thereunder,  and  granting  a  fore- 
closure to  the  plaintiff.    Monarch  Brewing  Co.  v.  Wolford, 
179  111.  252  (53  N.  E.  Rep.  583).    Applying  Neb.  Code  Civ. 
Proc,  §  852,  providing  that  "all  sales  of  mortgaged  prem- 
ises under  a  decree  in  chancery  shall  be  made  by  the  sheriff 
or  some  other  person  authorized  by  the  court,"  it  is  held 
that  one  authorized  to  conduct  the  sale  cannot  delegate 
his  authority;  that  it  is  the  duty  of  the  district  court  to 
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confirm  the  sale  only  upon  being  satisfied  that  it  has  been 
made  according  to  law;  and  the  court,  on  its  own  motion, 
may  set  aside  a  sale  which  clearly  appears  to  have  been 
made  by  an  unauthorized  person,  although  tlie  officer's  re- 
turn does  not  disclose  the  irregularity.  Penn  Mut.  L.  Ins. 
Co.  V.  Creighton  Theatre  Bldg.  Co.,  54  Neb.  228  (74  N. 
W.  Rep.  583).  Where  a  decree  ordering  the  sale  of  a  large 
amount  of  land  directed  the  officer  to  offer  it  "for  sale 
in  separate  farms  or  farm  tracts,  so  far  as  the  same  shall  be 
practicable,  as  well  as  in  its  entirety,"  such  stipulation  im- 
poses upon  him  thd  obligation  of  examining  into  the  mat- 
ter and  deciding  what  is  practicable ;  and  where  he  neglects 
this  duty,  disregards  the  suggestion  of  the  mortgagor  as  to 
the  most  favorable  division  of  the  land  and  advertises  the 
body  of  land  as  divided  into  so  many  farms  without  de- 
scribing them,  the  court  properly  will  refuse  to  ratify  the 
sale,  there  being  a  conflict  in  the  evidence  as  to  the  adequacy 
of  the  price  obtained.  Carroll  v.  Hutton,  88  Md.  676  (41 
Atl.  Rep.  1081).  An  order  for  a  resale,  in  order  that  the 
property  may  be  offered  in  parcels,  made  upon  condition 
that  security  be  given  that  no  loss  shoula  be  sustained  by 
such  resale,  will  not  be  disturbed  on  appeal.  Avon  by  the 
Sea  Land  &  Imp.  Co.  v.  Finn,  56  N.  J.  Eq.  808  (41  Atl.  Rep. 
360).  As  to  the  vacation  of  a  sale  upon  the  offer  of  an  in- 
terested party  to  advance  the  purchaser's  bid,  see  Chapter 
on  Judicial  Sales.  Particular  objections  held  insufficient  to 
defeat  a  confirmation  of  a  foreclosure  sale.  Amoskeag  Sav. 
Bank  v.  Robbins,  53  Neb.  776  (74  N.  W.  Rep.  261)  ;  Toscan 
V.  Devries,  57  Neb.  276  \tj  N.  W.  Rep.  669).  For  par- 
ticular irregularities  held  insufficient  to  set  aside  a  sale,  see 
Hibernia  Sav.  &  H  Soc.  v.  Behnke,  121  Cal.  339  (53  Pac. 
Rep.  812) ;  Cronkhite  v.  Buchanan,  59  Kan.  541  (53  Pac. 
Rep.  863;  68  Am.  St.  Rep.  379). 

Sec.  572.  Title  of  purchaser  at  foreclosure  sale — ^Right 
to  have  deed  corrected.  The  title  of  a  purchaser  at  a  fore- 
closure sale  will  relate  back  to  the  date  of  the  sale  or  mort- 
gage, where  it  is  necessary  for  his  protection.  Winpfheimer 
V.  Prudential  Ins.  Co.,  56  N.  J.  Eq.  585  (39  Atl.  Rep.  916)  ; 
Dickey  v.  Gibson,  121  Cal.  276  (53  Pac.  Rep.  704).  In 
Pennsylvania  an  execution  sale  of  mortgaged  premises,  on 
judgment  entered  for  principal  and  interest  on  bond  to 
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secure  which  the  mortgage  is  given,  discharges  the  mort- 
gage and  gives  title  as  of  its  date.  Morris  v.  Campbell,  i86 
Pa.  St.  589  (40  Atl.  Rep.  1014;  65  Am.  St.  Rep.  880).  The 
rule  of  caveat  emptor  applies  to  foreclosure  sales.  Louis- 
ville &  N.  R.  Co.  V.  Illinois  Cent.  R.  Co.,  174  111.  448  (51 
N.  E.  Rep.  824).  A  purchaser  succeeds  to  the  title  of  the 
mortgagee  unaffected  by  any  notice  of  defects  therein 
given  at  the  sale.  Sheridan  v.  Schimpf,  120  Ala.  475  (24 
So.  Rep.  940).  He  may  contest  the  right  of  a  judgment 
creditor  to  redeem.  Hughes  v.  Olson,  74  Minn.  237  (^7 
N.  W.  Rep.  42;  73  Am.  St.  Rep.  343).'  A  purchaser  at  a 
foreclosure  sale  without  notice  of  an  existing  bond  for  title 
given  by  the  mortgagor  to  a  third  person,  does  not  take 
subject  thereto.  La  Fleur  v.  Chace,  171  Mass.  59  (50  N. 
E.  Rep.  456).  But  one  who  purchases  under  a  notice  stat- 
ing that  the  sale  would  be  made  subject  to  ciertain  ease- 
ments created  by  an  agreement  of  the  prior  owner  and 
which  gave  the  date  of  the  instrument  and  the  time  and 
place  of  record,  will  take  subject  to  such  easement  although 
the  notice  erroneously  stated  its  location,  where  he  ex- 
amined the  premises  before  bidding  and  from  their  arrange- 
ment the  true  location  of  the  easement  was  obvious. 
Kingsland  v.  Fuller,  157  N.  Y.  507  (52  N.  E.  Rep.  562). 
A  purchaser  at  a  foreclosure  sale  Having  knowledge  that  cer- 
tain third  persons  were  equitably  entitled  to  certain  un- 
divided interests  in  the  property  takes  subject  to  their 
right  to  redeem  it  by  paying  the  amount  due  on  the  mort- 
gage after  the  sale  of  the  interest  which  the  mortgagor 
actually  owned.  Geishaker  v.  Pancoast,  57  N.  J.  Eq.  6a 
(40  Atl.  Rep.  200).  A  mortgagee  buying  in  at  his  own 
sale  has  the  same  rights  that  any  other  purchaser  would 
have.  Avon  by  the  Sea  Land  &  Imp.  Co.  v.  Finn,  56  N. 
J.  Eq.  808  (41  Atl.  Rep.  360).  A  court  has  no  power  to^ 
enter  a  decree  of  foreclosure  as  to  lands  which  have  been 
released  from  a  mortgage,  and  where  such  decree  erron- 
eously includes  such  lands  a  purchase  of  them  by  the  plain- 
tiff the/ein  at  the  sale  does  not  confer  upon  him  any  title. 
Clapp  V.  McCabe,  155  N.  Y.  525  (50  N.  E.  Rep,  274). 
Where  property  is  sold  subject  to  a  prior  lien,  such  prop- 
ei^y  stands  charged  with  its  satisfaction.  Lyons  v.  God- 
frey, 55  Neb.  755  (76  N.  W.  Rep.  464).  In  Georgia  a  fore- 
closure sale  of  lands  devests  all  older  judgment  liens  and 
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the  purchaser  takes  the  property  freed  from  them.  Bruns- 
wick Sav.  &  T.  Co.  V.  National  Bank,  102  Ga.  776  (29  S. 
E.  Rep.  688).  Under  N.  C.  Code,  §  1255,  a  purchaser  at 
a  foreclosure  sale  under  a  mortgage  given  by  a  corporation 
OP  its  property  takes  subject  to  a  judgment  rendered 
against  such  corporation  for  its  tort,  although  such  tort 
was  committed  after  the  making  of  such  mortgage  and  the 
judgment  was  obtained  after  the  sale.  Wilmington  &  W.  R. 
Co.  V.  Burnett,  123  N.  C.  210  (31  S.  E.  Rep.  602).  Apply- 
ing Wis.  Rev.  Stat.,  §  3169,  making  a  foreclosure  sale  a 
bar  to  all  claims  of  the  parties  to  the  action,  it  is  held  that 
a  purchaser  at  such  a  sale  acquires  the  mortgagee's  in- 
terest under  a  tax  certificate.  Ames  v.  Storer,  98  Wis.  372 
(74  N.  W.  Rep.  loi;  67  Am.  St.  Rep.  813).  As  to  pur- 
chaser's right  to  crops,  see  Crops.  Under  a  statute  (Del. 
Rev.  Code  1893,  ch.  iii,  §  29)  authorizing  a  court  to  re- 
quire a  sheriff  in  office  to  make  a  deed  where  the  officer 
making  the  sale  is  out  of  office,  and  the  purchase  money  is 
paid,  "without  a  deed  being  made  pursuant  to  such  sale,*' 
the  court  may  order  a  deed  to  be  executed  to  remedy  a 
defect  in  a  previous  sheriflf's  deed ;  and  a  purchaser  entitled 
to  relief  under  the  statute  may  enforce  his  right  without 
regard  to  lapse  of  time  since  the  sale.  In  re  Deputy,  i 
Penn.  (Del.)  107  (39  Atl.  Rep.  790). 

Sec.  573.  Possession  of  premises  after  foreclosure  sale 
— Rights  of  owner  and  purchaser.  Under  Ind.  Rev.  Stat. 
1894,  §  779,  providing  that  the  owner  of  the  property  sold  on 
mortgage  foreclosure  "shall  be  entitled  to  possession  of  the 
same  for  one  year  from  the  date  of  such  sale,"  it  is  held  that 
such  owner  is  entitled  to  possession  in  person,  by  tenant  or 
by  grantee  for  such  year ;  and  if  the  land  is  not  redeemed  the 
purchaser  at  sheriff's  sale  cannot  recover  a  reasonable  rent 
thereof  for  such  year  from  any  one.  World  Bldg.,  Loan  & 
In  v.  Co.  v.  Marlin,  151  Ind.  630  (52  N.  E.  Rep.  198).  In 
Arkansas  where  the  legal  title  passes  by  a  mortgage  to  the 
mortgagee,  subject  to  be  defeated  by  the  performance  of  the 
condftions  of  the  mortgage  by  the  mortgagor,  it  is  held  that, 
under  a  statute;  (Sand  &  H.  Ark.  Dig.,  §  5111)  giving  the 
niortgagor  the  right  to  redeem  at  any  time  within  one  year 
after  the  sale,  which  is  silent  as  to  the  right  of  possession  after 
the  sale,  the  purchaser  at  a  foreclosure  sale  is  entitled  to  pos- 
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session  of  the  premises  during  the  year  allowed  for  redemp- 
tion. Danenhauer  v.  Dawson,  65  Ark.  129  (46  S.  W.  Rep. 
131;  44  L.  R.  A.  193).  Under  Tex.  Rev.  Stat.  1895,  Arts. 
1340,1341,  an  officer  making  a  sale  under  a  judgment  of  fore- 
closure should  place  the  purchaser  in  possession,  and  where 
he  fails  to  do  so  the  clerk  may  issue  another  execution  direct- 
ing the  sheriff  to  dispossess  the  defendant  and  all  persons 
claiming  under  him  and  place  the  purchaser  in  possession. 
Morris  v.  Morgan,  92  Tex.  92  (45  S.  W.  Rep.  1002).  The 
fact  that  the  court  refuses  to  grant  a  purchaser  a  writ  of  as- 
sistance does  not  preclude  him  from  bringing  ejectment. 
Dickey  v.  Gibson,  121  Cal.  276  (53  Pac.  Rep.  704).  Three 
new  sections  concerning  the  right  of  a  purchaser  at  a  fore- 
closure sale  to  crops  and  rentals  and  the  making  of  agreements 
concerning  the  same  are  added  to  Md.  Code,  Art.  66,  by  Laws 
1900,  ch.  457,  p.  735. 

Sec.  574.  Foreclosure  by  advertisement.  Minn.  Gen. 
Stat.  1894,  §  6051,  requiring  a  party  foreclosing  a  mortgage 
by  advertisement  to  make  and  file  for  record  within  10  days 
after  such  foreclosure,  an  affidavit,  of  the  amount  paid  or  in- 
curred, and  included  therein,  for  disbursements,  including 
attorney's  fees,  is  constitutional.  Perkins  v.  Stewart,  75  Minn. 
21  (77  N.  W.  Rep.  434).  Where  a  notice  of  a  mortgage  fore- 
closure sale  by  advertisement  is  signed  by  the  owner  of  record 
of  the  mortgage  at  the  time  the  first  publication  of  the  notice 
is  made,  but  before  the  last  publication  'is  completed,  there  is 
a  change  by  an  assignment  thereof  in  the  ownership  of  the 
mortgage,  no  valid  sale  can  be  had  under  the  notice.  Merrick 
V.  Putnam,  73  Minn.  240  (75  N.  W.  Rep.  1047).  Constru- 
ing and  applying  Minn.  Gen.  Stat.  1894,  §  6032,  providing 
that  notice  shall  be  served  "on  the  person  in  possession  of  the 
mortgaged  premises  if  the  same  are  actually  occupied,"  it  is 
held  that  the  statute  is  designed  for  the  protection  of  all  par- 
ties having  an  interest  in  the  premises,  and  not  for  the  exclu- 
sive benefit  of  the  occupant  himself;  hence  the  omission  to 
serve  such  notice  may  be  raised  for  the  purpose  of  invalidat- 
ing the  foreclosure,  by  any  one  having  an  interest  in  the  prem- 
ises derived  from  or  acquired  through  the  movtgdLgor.  Swain 
V.  Lynd,  74  Minn.  72  (76  N.  W.  Rep.  958).  The  surplus  re- 
maining in  the  hands  of  the  mortgagee,  after  the  payment  of 
his  debt  from  the  proceeds  of  a  foreclosure  sale  of  the  mort-. 
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gaged  premises,  belongs  to  the  same  persons  and  is  subject 
to  the  same  Hens  as  the  land  at  the  date  of  the  sale,  and  it  is 
his  duty  to  pay  over  accordingly.  Perkins  v.  Stewart,  75 
Minn.  21  {jy  N.  W.  Rep.  434).  Minn.  Gen.  Stat.  1894,  § 
6054,  applied — sheriff's  certificate  as  prima  facie  evidence. 
Mosness  v.  Lacy,  73  Minn.  283  (76  N.  W.  Rep.  34).  Wis. 
Rev.  Stat.,  §.  3533,  3534,  3543,  construed  and  applied— tax- 
ation of  costs  and  solicitor's  fees  upon  foreclosure  by  adver- 
tisement— remedy  where  amount  is  unreasonable.  Schroe- 
der  V.  Richardson,  loi  Wis.  529  (78  Nv  W.  Rep.  178).  Wis. 
Rev.  Stat.  1878,  §§  3533,  3534,  3540,  construed  and  applied- 
redemption  from  foreclosure  by  advertisement  by  a  subsequent 
mortgagee — right  to  deed.  McLean  v.  Hoehle,  98  Wis.  359 
(74  N.  W.  Rep:  120).  N.  Y.  Code  Civ.  Proc,  §  2388,  subd. 
4 — service  of  notice  of  sale  in  foreclosure  by  advertisement — 
amended.  Laws  1900,  ch.  766,  p.  1632.  Affidavits  filed  in  pro- 
ceedings to  foreclose  by  advertisement,  in  pursuance  of  N.  Y. 
Code  Civ.  Proc.  tit.  9,  ch.  17,  are  required  to.be  delivered  to 
the  purchaser  at  the  sale.    Laws  1900,  ch.  223,  p.  459. 

Sec.  575.  Power  of  sale — Revocation  by  death  or  in- 
sanity of  mortgagor.  A  mortgagor's  death  does  not  re- 
voke a  power  of  sale  given  by  him,  and  it  subsequently  may 
be  exercised  against  his  heirs  without  notice  to  them.  Carter 
V.  Slocomb,  122  N.  C.  475  (29  S.  E.  Rep.  720;  65  Am.  St. 
Rep.  714).  The  fact  that  the  mortgagor  or  the  occupant  of 
the  mortgaged  promises  has  become  insane  does  not  suspend 
the  power  of  sale  in  the  mortgage,  or  render  void  a  sale  under 
it.  If  the  power  is  exercised  in  bad  faith,  for  the  purpose  of 
using  such  disability  to  gain  an  improper  advantage  of  the 
mortgagor,  the  courts  will  set  aside  the  sale.  But  if  the  mort- 
gagee and  the  purchaser  at  the  sale  acted  in  entire  good  faith, 
and  in  ignorance  of  the  disability  of  the  mortgagor,  the  mere 
fact  that  the  property  was  bid  off  for  much  less  than  its  value, 
and  that  the  mortgagor  was  insane  at  the  date  of  the  sale, 
and  so  continued  until  after  the  expiration  of  the  time  of  re- 
demption, will  not  of  itself  entitle  the  mortgagor  to  have  the 
sale  set  aside,  or  to  redeem  from  it,  after  the  expiration  of  the 
period  of  redemption  allowed  by  statute,  especially  where  the 
purchaser  at  the  sale  has  entered  into  lawful  possession  of  the 
premises,  and  made  valuable  repairs  and  improvements. 
Lundberg  v.  Davidson,  ^2  Minn.  49  (74  N.  W.  Rep.  1018; 
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42  L.  R.  A.  103).  The  court  say:  "No  case  can  be  found 
which  holds  that  a  sale  under  a  power  coupled  with  an  interest 
is  void  on  the  ground  that  the  mortgagor,  or  any  person  upon 
whom  notice  is  to  be  served,  is  insane,  or  under  any  other  dis- 
ability. Jones,  Mortg.,  §  1823;  Ping.  Mort.,  §§  1337,  1345; 
26  Am.  &  Eng.  Enc.  Law,  p.  904 ;  Berry  v.  Skinner,  30  Md. 
567;  Davis  V.  Lane,  10  N.  H.  156;  Encking  v.  Simmons,  28 
Wis.  272;  Tracey  v.  Lawrence,  2  Drew.  403;  Robertson  v. 
Lockey,  15  Sim.  285;  Mellersh  v.  Keen,  27  Beav.  236;  Bart- 
lett  v.  Jull,  28  Grant,  Ch.  140." 

Sec.  576.  Power  of  sale — Sale  under.  A  foreclosure 
under  a  power  of  sale  contained  in  a  mortgage  as  effectually 
cuts  off  the  equity  of  redemption  as  a  decree  of  a  chancery 
court;  and,  when  the  mortgagee  himself  becomes  the  pur- 
chaser, nothing  is  left  in  the  mortgagor  except  his  right  to 
disaffirm  the  sale  by  resort  to  a  court  of  equity  in  a  reasonable 
time ;  and,  even  then,  relief  will  not  be  granted  to  him  except 
upon  his  doing  equity  by  offering  to  pay  the  debt  secured  by 
the  mortgage.  American  Freehold  Land  Mortgage  Co.  v. 
Pollard,  120  Ala.  i  (24  So.  Rep.  736).  A  sale  under  a  power 
is  void  where  the  notice  stated  that  the  sale  would  be  made 
subject  to  prior  incumbrances  and  there  were  prior  mortgages 
of  record  against  the  property,  which  in  fact  had  been  paid 
but  were  not  satisfied  of  record,  although  it  was  stated  in  the 
sale  that  such  prior  mortgages  had  been  paid.  Pearson  v. 
Gooch,        N.  H.  (40  Atl.  Rep.  390).     In  the  absence 

of  inequitable  circumstances  or  proof  of  misconduct  resulting 
in  injury,  inadequacy  of  price  is  not  sufficient  to  invalidate  a 
sale  made  under  a  power.  Trenery  v.  American  Mortgage 
Co.,  II  S.  Dak.  506  (78  N.  W.  Rep.  991).  It  is  the  duty  of 
a  mortgagee  foreclosing  under  a  power  of  sale  promptly  to 
ascertain  the  surplus,  if  any  there  be,  and  pay  it  over  to  the 
party  entitled  thereto  without  any  previous  demand  therefor; 
and  if  he  fail  so  to  do  he  is  chargeable  with  interest  from  the 
time  he  received  it,  except  in  case  where  he  could  not  pay  it 
on  account  of  the  absence  of  the  mortgagor,  or  for  adverse 
claims  or  for  some  other  good  reason,  and  the  fund  remained 
unproductive  in  his  hands.  Perkins  v.  Stewart,  75  Minn.  21 
{^J  N.  W.  Rep.  434).  The  mere  fact  that  the  mortgagee 
assigns  his  certificate  of  foreclosure  sale,  on  being  paid  the 
amount  due  thereon,  to  a  third  party,  at  the  request  of  the 
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mortgfagor,  does  not  estop  the  latter  from  recovering  the  sur- 
plus which  the  mortgagee  retained  from  the  proceeds  of  the 
foreclosure  sale.  Johnson  v.  Stewart,  75  Minn.  20  (jj  N. 
W.  Rep.  435).  The  heirs  of  a  mortgagor  may  sue  the  mort- 
gagee to  recover  the  excess  over  the  secured  debt  resulting 
from  a  sale  by  him  of  the  land  under  a  power  in  the  mortgage, 
although  the  sale  was  invalid  and  might  have  been  treated  by 
them  as  an  assignment  of  the  mortgage.  Price  v.  Blanken- 
ship,  144  Mo.  203  (45  S.  W.  Rep.  11 23).  Where  a  mortgagee 
retains  a  surplus  arising  from  a  foreclosure  under  a  power  of 
sale,  claiming  it  as  reimbursement  for  the  payment  of  taxes, 
he  has  the  burden  of  showing  such  payment.  Simmer  v. 
Blabon,  74  Minn.  341  {^^  N.  W.  Rep.  233). 

Ind.  Rev.  Stat.  1894,  §  5820,  construed  and  ap- 
plied— Sufficiency  of  notice  of  sale  under  school  fund 
mortgage.  Richardson  v.  Hedges,  150  Ind.  53  (49  N.  E. 
Rep.  822).  Under  Minn.  Gen.  Stat  1894,  §§  6029,  6033, 
a  foreclosure  of  a  mortgage  cannot  be  had  under  a 
power  of  sale  contained  therein  by  an  assignee  of  the 
mortgage  whose  asignment  is  not  recorded ;  and  the  notice  of 
foreclosure  must  give  the  name  of  each  assignee.  Hathorn  v. 
Butler,  73  Minn.  15  (75  N.  W.  Rep.  743).  Under  Minn.  Gen. 
Stat.  1894,  §  6039,  it  is  only  where  a  sheriff's  certificate  of 
foreclosure  sale  under  a  power  has  been  acknowledged  and 
recorded  and  the  year  of  redemption  has  expired,  that  such 
certificate  is  permitted  to  operate  as  a  conveyance  of  title. 
Lindgren  v.  Lindgren,  73  Minn.  90  (75  N.  W.  Rep.  1034). 
Mass.  Pub.  Stat.,  ch.  181,  §§  17,  21,  requiring  publication  of 
notice  before  a  sale  under  an  ordinary  mortgage  power  and 
regulating  the  right  of  redemption,  do  not  apply  to  a  trust 
deed  given  to  secure  certain  debts  with  full  power  to  the  trus- 
tee to  sell  without  notice  to  the  grantor  or  permission  of  court 
and  to  use  the  purchase  money  to  pay  off  the  debts  secured. 
Judge  V.  Pfaff,  171  Mass.  195  (50  N.  E.  Rep.  524).  N.  H. 
Pub.  Stat.,  ch.  139,  does  not  render  a  power  of  sale  in  a  mort- 
gage invalid.  Pearson  v.  Gooch,  N.  IL  (40  Atl. 
Rep.  390). 

Sec.  577.  Sale  under  power — Purchase  by  mortgagee 
or  trustee.  In  Alabama  an  attack  upon  a  purchase  made  by 
a  mortgagee  at  a  sale  had  under  a  xx)wer  in  the  mortgage,  can 
be  made  only  by  a  bill  in  equity.     Diefenbach  v.  Vaughan, 
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Ii6  Ala.  150  (23  So.  Rep.  88).  The  right  of  a  mortgagee  to 
purchase  at  a  sale  under  a  power  of  sale  given  in  his  mortgage 
passes  to  his  assignee.  Smith  v.  Lusk,  119  Ala.  394  (24  So. 
Rep.  256).  While  a  mortgagee  cannot  himself  become  the 
purchaser  at  a  sale  of  the  mortgaged  property  had  under  the 
execution  of  a  power  contained  in  the  instrument,  unfess  the 
mortgage  expressly  authorizes  him  to  do  so,  a  purchase  by 
him  at  a  sale,  made  fairly  and  without  fraud,  is  not  void,  but 
only  voidable,  at  the  election  of  the  mortgagor  to  redeem  at 
any  time  before  final  judgment  of  eviction.  Standback  v. 
Thornton,  106  Ga.  81  (31  S.  E.  Rep.  805).  A  mortgagee  who 
has  duly  executed  the  privilege  given  him  by  a  power  of  sale 
in  his  mortgage  to  sell  the  property  upon  default  in  payment, 
and  purchased  at  the  sale,  cannot  be  subjected  to  an  action  by 
the  mortgagor  to  recover  payments  he  has  made  on  the  debt 
or  for  improvements  made  on  the  property  between  the  date 
of  the  execution  of  the  mortgage  and  the  date  of  the  sale. 
Macy  V.  Southern  Bldg.  &  L.  Ass'n,  102  Ga.  812  (30  S.  E. 
Rep.  430).  If  a  trustee  in  a  trust  deed  (with  power  of  sale) 
to  secure  the  indebtedness  of  the  grantor  to  the  cestuis  que 
trustent,  at  a  foreclosure  sale,  with  authority  to  do  so,  bids  in 
the  trust  property  in  his  own  name,  for  the  use  and  benefit  of 
the  cestuis  que  trustent,  he  is  not  liable  to  account  for  and  pay 
to  the  beneficiaries  the  amount  for  which  the  property  was 
bid  in.  The  measure  of  his  liability  in  such  case  is  to  account 
for  the  specific  property  bid  in,  or,  in  case  of  his  subsequent 
wrongful  conversion  of  it,  for  its  value  or  its  proceeds,  at  the 
election  of  its  beneficiaries.  Parol  evidence  is  admissible  to 
show  that  an  action  by  the  trustee  to  foreclose  the  trust  deed 
was  instituted  and  prosecuted,  and  the  property  sold  and  bid 
in  by  the  trustee,  for  the  use  and  benefit  of  the  cestuis  que 
trustent,  at  their  procurement  and  with  their  consent.  ^Mareck 
V.  Minneapolis  Trust  Co.,  74  Minn.  538  i^jy  N.  W.  Rep.  428). 

Sec.  578.  Deed  of  trust  to  secure  debts — ^Appointment 
of  trustee  to  fill  vacancy.  Construing  and  applying  Cal. 
Civ.  Code,  .§  857,  864,  865,  871,  it  is  held  that  a  trust  deed 
given  to  secure  a  debt  is  valid,  and  although  title  passes  under 
such  a  deed,  none  of  the  incidents  of  ownership  attach  except 
that  the  trustee  is  deemed  to  have  such  estate  as  will  enable 
him  to  convey.  Sacramento  Bank  v.  Alcorn,  121  Cal.  379 
(53  Pac.  Rep.  813).     The  holder  of  a  note  and  trust  deed 
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which  contain  a  provision  pernritting  him  to  declare  the  en- 
tire sum  due  upon  a  default  in  the  payment  of  interest,  who 
has  elected  so  to  do,  afterwards  can  waive  such  election  and 
permit  such  note  and  trust  deed  to  continue  in  force.  Ordi- 
narily the  existence  of  such  waiver  is  a  question  for  the  jury, 
but  when  it  has  been  made  the  party  making  it  is  bound  there- 
by. Van  Vlissingen  v.  Lenz,  171  111.  162  (49  N.  E.  Rep.. 
422).  Where  a  trust  deed  so  authorizes,  the  holder  of  the 
debt  secured  by  it  may  appoint  another  trustee  upon  the  fail- 
ure of  the  one  named  to  act.  Perrin  v.  Trimble,  Tenn. 
(48  S.  W.  Rep.  125).  Where  a  deed  of  trust  provided 
for  the  resignation  of  the  trustee  and  the  appointment  of  an- 
other upon  the  request  of  the  holder  of  the  notes  secured 
thereby,  and  the  original  trustee  appointed  by  such  deed  was 
the  representaative  of  the  holder  of  the  notes  in  making  the 
k)an  to  the  grantor  and  in  the  collection,  management  and 
control  of  the  same  it  was  held  that  he  could  appoint  another 
as  trustee  to  make  a  sale  thereunder  upon  default  of  the 
grantor.  Reynolds  v.  Kroff,  144  Mo.  433  (46  S.  W.  Rep.  424). 

Sec.  579.  Sale  under  deed  of  trust.  In  is  error  for  a 
court  to  decree  a  sale  on  credit  under  a  deed  of  trust  where  it 
is  provided  expressly  that  the  sale  thereunder  shall  be  for  cash. 
Wytheville  Crystal  Ice  &  D.  Co.  v.  Frick  Co.,  96  Va.  141 
(30  S.  E.  Rep.  491).  A  trustee  need  not  give  bond  under 
W.  Va.  Code,  ch.  72,  §  6,  before  advertising  and  selling  the 
property  mentioned  in  the  trust  deed,  unless  required  to  do 
so  by  the  grantor  or  cestui  que  trust.  Thompson  v.  Halstead, 
44  W.  Va.  390  (29  S.  E.  Rep.  991).  A  purchaser  at  a  sale 
made  by  a  trustee  under  a  trust  deed  acquires  the  right  to 
have  the  trustee  execute  to  him  a  deed  which  will  transfer 
all  the  title  to  the  land  which  the  trustee  had  power  to  convey 
under  the  sale,  and  the  power  of  the  trustee  is  not  exhausted 
by  his  executing  a  defective  deed  but  continues  until  he  has 
executed  a  valid  conveyance  of  all  his  title.  Balfour-Guthrie 
Inv.  Co.  v.  Woodworth,  124  Cal.  169  (56  Pac.  Rep.  891). 
Where  a  trust  deed  given  to  secure  a  bond  and  interest  coupon 
notes  which  authorizes  a  foreclosure  in  case  of  default  either 
in  principal  or  interest  was  assigned  by  the  obligee  who  guar- 
anteed payment  and  who  in  order  to  protect  his  guaranty  paid 
the  interest  coupon  notes  to  a  bank  to  which  they  were  in- 
dorsed for  collection,  such  obligee,  upon  failure  of  the  orig- 
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inal  grantor  to  pay  the  coupon  notes,  had  authority  to  declare 
a  forfeiture  and  have  a  foreclosure  sale  through  the  sheriff  as 
a  substituted  trustee;  and  the  owner  of  the  mortgage,  as 
against  an  innocent  purchaser  at  suqh  a  sale  claiming  under  a 
sheriff's  deed  reciting  a  default  by  the  mortgagor  in  the  pay- 
ment of  interest,  is  estopped  from  asserting  that  the  interest 
had  been  paid  and  that  there  was  no  default.  Butler  Bldg..  & 
Inv.  Co.  V.  Dunsworth,  146  Mo.  361  (48  S.  W.  Rep.  449). 
Where  the  only  breach  authorizing  the  foreclosure  of  a  trust 
deed  was  the  nonpayment  of  taxes,  their  payment  before  the 
day  of  sale  invalidates  a  subsequent  sale.  Swon  v.  Stevens, 
143  Mo.  384  (45  S.  W.  Rep.  270).  Where  a  deed  of  trust 
authorized  the  trustee  to  sell,  on  default  in  the  payment  of  the 
sum  secured  thereby,  "after  having  advertised  the  time,  terms 
and  place  of  sale  for  four  weeks,  next  before  the  day  of  sale," 
a  sale  made  on  an  advertisement  the  last  publication  of  which 
was  nine  days  before  the  date  of  sale,  was  held  void.  Mc- 
Mahan  v.  American  Bldg.  &  L.  &  T.  Sav.  Ass'n,  75  Miss.  965 
(23  So.  Rep.  431). 

Sec.  580.  Notice  of  sale  under  deed  of  trust — ^Publica- 
tion— Description  of  property.  A  purchase  of  property  em- 
braced in  a  trust  deed  for  one-third  its  value  by  one  for  whose 
benefit  the  deed  was  executed,  at  a  sale  not  attended  by  the 
grantor  and  unknown  to  him  because  the  notice  of  sale  was 
by  such  purchaser  caused  to  be  published  in  an  obscure  weekly 
paper  instead  of  in  a  daily  paper  of  the  city,  as  was  the  cus- 
tom in  such  cases,  will  be  set  aside.  Stewart  v.  Hamilton 
Bldg.  &  L.  Ass'n,        Tenn.  (47  S.  W.  Rep.  1106).    A 

notice  of  a  sale  under  a  trust  deed  which  does  not  describe  the 
land  to  be  sold  otherwise  than  by  reference  to  the  volimie  and 
page  of  the  record  where  the  deed  is  recorded,  is  insufficient 
and  the  sale  is  void.  Yellowly  v.  Beardsley,  76  Miss.  613  (24 
So.  Rep.  973;  71  Am.  St.  Rep.  536).  The  court,  after  a  re- 
view of  the  authorities,  say:  "It  will  thus  be  seen  that  none 
of  the  authorities  relied  on  by  appellant  sustain  the  proposi- 
tion that,  independently  of  any  statute,  a  mere  reference,  in  a 
notice  of  sale  in  a  trust  deed,  to  the  page  of  the  record  for 
description  of  the  premises  to  be  sold,  without  more,  not  nam-» 
ing  grantor  or  grantee,  and  signed  by  a  substituted  trustee,  is 
a  sufficient  description  of  the  land  to  be  sold.  On  the  con- 
trary, the  precise  question  was  adjudicated  the  other  way  in 


541  £PITOM£  OP  CASES.  §  580, 581 

Reeside  v.  Peter,  33  Md.  120.  The  court  said :  'The  authority 
by  which  the  property  is  sold,  a  description  thereof  full  enough 
to  be  understood  by  the  public,  its  popular  name,  if  any,  its 
proximity  to  other  known  property,  the  name  of  the  occupant 
at  the  time,  or  any  other  prominent  characteristics,  may  all  or 
either  afford  means  of  informing  the  public  and  others  con- 
cerned of  the  identity  of  the  premises.  This  notice  does  not 
state  even  from  or  to  whom  was  the  deed  of  trust,  but  merely 
refers  to  the  book,  among  the  land  records  of  the  county, 
where  that  may  be  found/  And  the  sale  was  held  void.  The 
same  rule  is  approved  in  Mr.  Freeman's  splendid  note  to  Tyler 
V.  Herring,  67  Miss.  169  (6  So.  Rep.  840;  19  Am.  St.  Rep. 
288).  He  says:  'Manifestly,  the  objects  to  be  accomplished 
by  a  notice  of  sale  are  to  advise  the  public  of  what  is  to  be 
sold,  and  the  time  wlien,  and  the  place  where,  and  the  terms 
upon  which,  it  may  be  bought;  and  the  essentials  of  a  notice 
of  sale  under  a  trust  deed  are  therefore  a  statement  of  the 
time,  place  and  terms  of  the  sale,  and  such  a  description  of  the 
property  to  be  sold  as,  if  read  by  persons  familiar  with  the 
neighborhood,  will  advise  them  of  what  is  to  be  sold,  and 
upon  what  terms  it  can  be  bought,  and  induce  them  to  attend 
the  sale  as  prospective  bidders,  should  they  feel  an  inclination 
to  invest  in  the  property  to  be  sold.'  And  he  conclucJes  by 
saying  that,  'under  ordinary  circumstances,  it  is  indispensa- 
ble, in  a  notice  of  sale,  to  set  forth  the  time  and  the  place  of 
sale,  and  a  correct  description  of  the  property.*  The  purpose 
of  notice  is  not  only  to  notify  mortgagor,  but  the  public,  that 
the  property  may  bring  a  fair  price.  2  Perry,  Trusts,  §§  6080- 
6o8r ;  26  Am.  &  Eng.  Enc.  Law,  pp.  901,  902 ;  note  to  Warren 
V.  Tiffany,  9  Abb.  Prac.  66." 

Sec.  581.  Sale  by  trustee  under  power  of  sale  in  deed 
of  trust  without  request  of  beneficiary.  A  trustee  named 
in  a  deed  of  trust,  wherein  the  power  of  sale  is  conditioned 
upon  the  request  of  the  beneficiary,  cannot  sell  the  land  and 
convey  to  the  purchaser,  a  good  title,  without  such  request,  or 
without  any  circumstance  from  which  the  purchaser  cou^s* 
infer  such  request  on  his  part ;  and  this  rule  applies  although 
the  trust  deed  stipulates  that  the  recitals  in  the  deed  of  the 
trustee  made  in  pursuance  of  the  sale  by  him  "shall  be  taken 
and  accepted  as  prima  facie  evidence  of  the  facts  therein 
stated."     Bent-Otero  Imp.  Co.  v.  Whitehead,  25  Colo.  354 
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(54  Pac.  Rep.  1023;  71  Am.  St.  Rep.  140).  The  court  say: 
**The  powers  of  a  trustee  depend  entirely  upon  the  terms  of 
the  instrument  appointing  him,  and  no  power  is  confered 
unless  expressed  in  the  writing.  Such  request,  therefore,  be- 
comes a  condition  precedent  to  his  power  to  sell;  and,  since 
the  rule  of  caveat  emptor  applies  to  trustee's  sales,  the  pur- 
chaser is  bound  to  take  notice  that  all  matters  in  pais  upon  the 
existence  of  which  the  trustee's  power  to  act  depends  have 
been  complied  with.  This  is  clear  under  all  the  authorities, 
among  them  the  following:  Stephens  v.  Clay,  17  Colo.  489 
(30  Pac.  Rep.  43;  31  Am.  St  Rep.  328)  ;  Shippen  v.  Whit- 
tier,  117  111.  282  (7  N.  E.  Rep.  642)  ;  Williams  v.  Peyton's 
Lessee,  4  Wheat,  yy ;  Magee  v.  Burch,  108  Mo.  336  ( 18  S.  W. 
Rep.  1078)  ;  Bomar  v.  West,  87  Tex.  299  (28  S.  W.  Rep.  519)  ; 
Kenney  v.  Bank,  12  Colo.  App.  24  (54  Pac.  Rep.  404) ;  Breit 
v.  Yeaton,  loi  111.  242;  Trust  Co.  v.  Fisher,  106  111.  189;  2 
Perry,  Trusts,  (4th  Ed.),  §§  602  (g),  784.  In  Shippen  v. 
Whittier,  117  111.  282  (7  N.  E.  Rep.  642),  it  is  said:  'The  rule 
is  familiar  and  strictly  applicable  here,  that  a  purchaser  under 
a  power  purchases  at  the  peril  of  the  sale  being  void  if  a  ma- 
terial condition  precedent  to  the  exercise  of  the  power  does 
not  exist.  A  sale  without  the  existence  of  such  material  con- 
dition precedent  is  a  sale  not  authorized  by  the  power,  and  no 
title  can  pass  by  it.'  In  Williams  v.  Peyton's  Lessee,  4  Wheat. 
^7^  Chief  Justice  Marshall,  speaking  for  the  court,  said:  Tt 
is  a  general  principle  that  the  party  who  sets  up  a  title  must 
furnish  the  evidence  necessary  to  support  it.  If  the  validity 
of  a  deed  depends  upon  an  act  in  pais,  the  party  claiming 
under  that  deed  is  as  much  bound  to  prove  the  performance 
of  the  act  as  he  would  be  bound  to  prove  any  matter  of  record 
on  which  its  validity  might  depend.  It  forms  a  part  of  his 
title ;  it  is  a  link  in  the  chain  which  is  essential  to  its  continuity, 
and  which  it  is  incumbent  upon  him  to  preserve.  These  facts 
should  be  examined  by  him  before  he  becomes  a  purchaser, 
and  the  evidence  of  them  should  be  preserved  as  a  necessary 
muniment  of  title.'  In  2  Perry,  Trusts  (4th  Ed.),  §  602(g), 
the  learned  author,  speaking  to  this  point,  says:  'The  pur- 
chaser is  bound  to  know  the  full  particulars  and  purpose  of 
the  power  under  which  he  purchases;  and  if  he  makes  any 
mistake  in  the  construction  of  the  power,  or  if  he  does  not 
fully  inform  himself  and  acts  in  ignorance,  he  will  take  no 
title  if  the  power  is  not  properly  executed.'  In  Kenny  v.  Bank, 
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12  Colo.  App.  24  (54  Pac.  Rep.  404)  (a  case  recently  decided 
by  our  court  of  appeals),  the  rule  is  thus  concisely  stated:  *It 
is  undoubtedly  true,  and  in  this  all  the  authorities  agree,  that 
a  trustee  by  written  instrument  is  clothed  with  no  powers  save 
those  which  are  expressed  in  the  writing ;  and,  if  his  authority 
to  act  is  in  any  wise,  or  at  all,  dependent  upon  matters  in  pais, 
the  parties  dealing  with  the  trustee  are  bound  in  one  case 
to  see  that  the  authority  is  expressly  given  by  the  instrument 
and  in  the  other,  that  those  facts  exist  which  authorize  the 
trustee  to  act.' " 

Sec.  582.  Postponement  of  sale  under  deed  of  trust — 
Right  of  trustee  to  recover  commissions.  Where  a  sale  ad- 
vertised by  a  trustee  under  a  deed  of  trust  is  postponed,  and 
pending  the  postponement  the  debt  is  paid,  he  is  not  entitled 
to  recover  commissions  on  the  amount  of  the  debt,  but  he  may 
be  allowed  for  his  time  spent  and  expenses  incurred.  Fry  v. 
Graham,  122  N.  C.  773  (30  S.  E.  Rep.  330).  Approving  and 
following  this  case  the  same  court  holds  that  where,  pending 
advertisement  of  the  sale  by  a  trustee  under  a  deed  of  trust 
which  provides  that  he  shall  receive  as  compensation  5  per 
cent,  commissions  "on  the  sale  of  the  whole  of  said  land  sold," 
the  maker  of  the  deed  and  the  trustee  agree  to  postpone  the 
sale  and  the  former  agrees  in  writing  to  pay  "the  costs  and 
charges  of  advertising,  etc.,  of  the  mortgage,"  it  is  held  that 
sudi  an  agreement  does  not  give  the  trustee  a  right  to  recover 
his  commission  where  no  sale  was  ever  made  by  him.  Whit- 
aker  v.  Old  Dominion  Guano  Co.,  123  N.  C.  368  (31  S.  E.  Rep. 
629).  The  court  say:  "The  defendant,  liowever,  insists  that 
the  word  'etc'  in  the  contract,  means  and  includes  commiis- 
sions  in  its  connection,  and  relies  on  Gray  v.  Railroad  Co.,  1 1 
Hun.  70.  That  was  a  boat  contract,  and  the  defendants  agreed 
to  take  the  boat,  'provided,  upon  trial,  they  were  satisfied  with 
the  soundness  of  her  machinery,  boiler,  etc'  The  court  held 
that  the  word  'etc'  was  for  construction  by  the  court  and  was 
not  for  the  jury,  and  that  'etc'  meant  'other  things ;'  that  ds, 
other  material  parts  of  the  boat  In  Hayes  v.  Wilson,  105 
Mass.  21,  the  contract  was  tor  'sixty-one  days'  work  on  house, 
etc'  The  court  allowed  the  jury  to  consider  whether  'etc* 
included  work  on  the  lot  around  the  house.  Another  case  was 
a  sale  of  'china,  wearing  apparel,  linen,  etc. ;'  and  the  last  word 
was  held  to  include  things  ejusdem  generis ;  also,  'all  my  fur- 
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niture,  etc./  included  things  ejusdem  generis.  It  would  prob- 
ably be  safe  to  say  that  in  these  and  other  like  cases,  where 
the  sense  of  the  abbreviation  may  be  gathered  from  tlie  pre- 
ceding words,  there  is  sufficient  certainty ;  but  where  the  ab- 
breviation cannot  be  understood,  and  affects  a  vital  part  of  the 
contract  or  instrument,  the  uncertainty  will  be  fatal.  The 
word  'etc'  (*et  cetera'),  in  the  case  before  us,  does  not  neces- 
sarily mean  commissions.  It  may  mean  expenses  and  moneys 
necessarily  expended  in  the  legitimate  discharge  of  fiduciary 
duties.  'Commissions'  means  compensation  for  selling. 
Charges  and  expenses  are  incidental,  and  for  money  paid  out 
in  the  discharge  of  the  duties  of  the  office." 

Sec*  583*  Indemnity  mortgage  and  mortgage  to  secure 
several  notes — ^Foreclosure.  On  foreclosure  of  a  mortgage 
executed  by  a  principal  debtor  to  his  sureties  for  their  in- 
demnity with  respect  to  independent  notes  previously  executed 
to  different  payees,  and  haying  different  dates  of  execution  and 
maturity,  the  payees  of  such  notes  are  entitled,  by  subrogation, 
to  participate  in  the  proceeds  of  the  sale  in  proportion  to  the 
sums  respectively  due  them;  there  being  no  priority  of  lien 
incident  to  the  note  of  earlier  maturity.  Coons  v.  Clifford,  58 
O.  St.  480  (51  N.  E.  Re*p.  39).  A  foreclosure  decree  for  an 
installment  due  may  preserve  a  lien  for  installments  not  due ; 
but  a  provision  in  such  a  decree  that  the  sale  »it  authorizes  for 
the  installment  due,  if  made,  shall  be  subject  to  a  lien  for  the 
installments  not  due  is  inequitable.  Kilmer  v.  Gallaher,  107 
la  676  (78  N.  W.  Rep.  685). 

Sec.  584.  Building  and  loan  association  mortgages- 
Statutes  construed.  A  statute  (Ind.  Rev.  Stat.  1894,  §§ 
4464-4466),  imposing  certain  conditions  upon  foreign  build- 
ing and  loan  associations  transacting  business  within  the  state 
and  providing  that  until  such  conditions  have  been  complied 
with  no  such  association  "shall  be  entitled  to  enforce  by  legal 
proceedings  any  evidence  of  indebtedness  against  any  citizen 
or  citizens  in  this  state,"  does  not  invalidate  a  mortgage  exe- 
cuted before  the  passage  of  the  statute  so  as  to  entitle  the 
owner  of  property  subject  to  it  to  have  such  mortgage  can- 
•  celled,  as  the  association  may  enforce  it  by  subsequently  com- 
piling with  the  statute.    Equitable  Loan  &  In  v.  Ass'n  v.  Peed. 

Ind.  (52  N.  E.  Rep.  201).     Wash.  Laws  1889-90. 

ch-  4>  §§  6,  7,  construed  and  applied — deposit  of  building  and 
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loan  association  mortgages  wnth  auditor  of  state.  Trowbridge 
V.  Hamilton,  i8  Wash.  686  (52  Pac.  Rep.  328).  S.  Dak. 
Laws  1893,  ch.  40,  §  6,  construed  and  applied — entire  debt  due 
for  failure  to  pay  interest  for  six  months.  Yankton  Bldg.  & 
L.  Ass'n  V.  Dowling,  10  S.  Dak.  540  (74  N.  W.  Rep.  438)- 
For  construction  of  Tennessee  statutes  concerning  building 
and  loan  associations,  see  United  States  Sav.  &  L.  Co.  v. 
Miller,        Tenn.  (47  S.  W.  Rep.  17). 

Sec.  585.  Building  and  loan  association  mortgages- 
Usury*  The  payment  by  a  borrower  of  the  necessary  ex- 
penses of  an  association  incurred  in  making  the  loan,  in  addi- 
tion to  the  legal  interest,  does  not  constitute  usury.  Iowa  Sav. 
&  Loan  Ass'n  v.  Heidt,  107  la.  297  (77  N.  W.  Rep.  1050;  70 
Am.  St.  Rep.  197 ;  43  L.  R.  A.  689).  A  mortgagor  who  makes 
no  special  plea  of  usury  must  pay  the  amount  of  "bonus"  which 
he  agreed  to  pay  in  addition  to  the  principal  and  interest. 
Yankton  Bldg.  &  L.  Ass'n  v.  Dowling,  10  S.  Dak.  540  (74  N. 
W.  Rep.  438).  An  answer  to  a  ball  to  foreclose  a  building 
and  loan  association  mortgage  which  seeks  relief  on  account  of 
usury  must  set  out  the  facts  upon  which  such  claim  is  based 
and  not  mere  conclusions.  Ind.  Rev.  Stat.  1894  §§  4449,  4451, 
7046  construed  and  applied.  No.  2  Indiana  Mut.  Bldg  &  L. 
Ass'n  V.  Crawley,  151  Ind.  413  (51  N.  E.  Rep.  466).  As  to 
the  right  of  a  borrowing  member  of  a  building  and  loan  asso- 
ciation to  recover  usurious  interest  after  he  had  made  a  set- 
tlement with  the  association,  see  Milnor  v.  People's  Bldg.  & 
L.  Ass'n,        Tenn  (48  S.  W.  Rep.  732);  Barrow  v.' 

Southern  Bldg.  &  L.  Ass'n,  Tenn.  (48  S.  W.  Rep.  736). 
Where  a  contract  by  a  foreign  building  and  loan  association 
with  a  borrowing  member  fixes  the  place  of  payment  of  both 
the  principal  and  interest  at  its  office  in  such  foreign  state,  the 
usury  law  of  that  state  will  govern,  and  such  contract  may  be 
held  valid  uflder  it  although  it  would  be  usurious  under  the 
laws  of  the  state  where  the  land  affected  by  it  is  situated,  unless 
the  evidence  clearly  establishes  that  the  place  of  payment  was 
so  fixed  as  a  shift  to  evade  the  usury  laws  of  the  latter  state. 
Ware  v.  Bankers'  Loan  &  Inv.  Co.,  95  Va.  680  (29  S.  E.  Rep. 
744;  64  Am.  St.  Rep.  826).  The  principle  of  this  case  is  sup- 
ported by  United  States  Sav.  &  L.  Co.  v.  Mailer,  Tenn 
(47  S.  W.  Rep.  17).  Under  the  laws  of  Idaho,  building  and 
loan  associations  cannot  charge,  directly  or  indirectly  usurious 
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interest  on  loans ;  and  this  rule  cannot  be  evaded  by  a  foreign 
association  stipulating  in  the  contract  of  loan  that  the  contract 
shall  be  tested  and  its  validity  determined  by  the  laws  of 
another  state ;  such  stipulation  being  against  public  policy,  and 
not  binding  on  the  debtor.  Fidelity  Sav.  Ass'n  v.  Shea, 
Ida  (ss  Pac.  Rep.  1022). 

Statutes  (la.  Code,  §  1898;  Laws  26th  Gen.  Assem.,  ch. 
85,  §  9;  Laws  27th  Gen.  Assem.,  ch.  48),  exempting  building 
and  loan  asociations  from  the  operation  of  the  usury  law  are 
not  unconstitutional  as  class  legislation ;  and  such  statutes  may 
be  given  a  curative  or  retroactive  effect.  Iowa  Sav.  &  Loan 
Ass'n  V.  Heidt,  107  la.  297  {jj  N.  W.  Rep.  1050;  70  Am.  St. 
Rep.  157 ;  43  L.  R.  A.  689) .  The  court  say :  "Where  the  loons 
are  confined  to  shareholders,  we  can  see  no  good  reason  for 
exempting  such  association  from  the  operation  of  the  usury 
law.  That  the  constitutional  power  exists  to  make  this  ex- 
emption, we  think  is  without  serious  doubt.  Association  v. 
Billing,  104  Mich.  186  (62  N.  W.  Rep.  373) ;  Trust  Co.  v. 
Whithed,  2  N.  Dak.  82  (49  N.  W.  Rep.  318)  ;  Archer  v.  Asso- 
ciation, 45  W.  Va.  37  (30  S.E.  Rep.  241).  See,  also,  on  the 
general  character  of  these  institutions,  and  the  reasons  for 
special  legislation  in  their  favor,  Hawkins  v.  Association,  96 
Ga.  206  (22  S.  E.  Rep.  711)  ;  Association  v.  Monk,  N.  J. 
Eq.  (30  Atl.  Rep.  872) ;  Association  v.  Shields,  71  Miss. 

630  (15  So.  Rep.  793)."  The  exemption  from  the  penalties 
of  usury  accorded  by  the  statutes  of  Nebraska  to  building  and 
loan  associations,  applies  only  to  the  associations  organized 
under  the  laws  of  that  state.  Interstate  Sav.  &  L.  Ass'n  v. 
Strine,  58  Neb.  133  (78  N.  W.  Rep.  377) ;  National  Mut.  Bldg 
&  L.  Ass'n  V.  Keeney,  57  Neb.  94  {yy  N.  W.  Rep.  442).  Neb. 
Comp.  Stat.  ch.  44:  Laws  1891,  ch.  14,  p.  200  construed  and 
applied — rights  of  foreign  and  domestic  building  and  loan  asso- 
ciations as  to  interest.  National  Mut.  Bldg.  &  L.  Ass'n  v. 
Keeney,  57  Neb.  94  {yy  N.  W.  Rep.  442).  In  Virginia  it  is 
held  that  usurious  contracts  between  a  building  and  loan  asso- 
ciation and  its  borrowing  members  will  not  be  upheld  unless 
authorized  by  their  charter  granted  by  the  legislature.  Crab- 
tree  V.  Old  Dominion  Bldg.  &  L.  Ass'n,  95  Va.  670  (29  S.  E. 
Rep.  741 ;  64  Am.  St.  Rep.  818).  But  a  statute  relieving  from 
the  imputation  of  usury  all  contracts  made  by  a  building  and 
loan  association  under  a  charter  of  doubtful  validity  is  not  un- 
constitutional as  to  those  contracts  because  it  is  retroactive. 
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Smoot  V.  People's  Perpetual  Loan  &  Bldg.  Ass'n,  95  Va.  686 
{29  S.  E,  Rep.  746;  41  L.  R.  A.  589).    For  additional  author- 

-  ity  as  to  whether  building  and  loan  transactions  are  usurious, 
see  Cook  v.  Equitable  Bldg.  &  L.  Ass'n,  104  Ga.  814  (30  S. 

-  E.  Rep.  911) ;  HoUis  v.  Covenant  Bldg.  &  L.  Ass'n,  104  Ga. 
318  (31  S.  E.  Rep.  215)  ;  Hughes  v.  Fanners'  Sav.  &  Bldg. 
^  L.  Ass'n,        Tenn.  (46  S.  W.  Rep.  362). 

Sec.  586.  Building  and  loan  association  mortgages — 
Lroans  by  bidding.  A  statute  (Ala.  Laws  1892-93,  pp.  665- 
667)  providing  that  "any  premiums,  fines  or  stock  heretofore 
taken  and  hereafter  taken  to  represent  premiums  for  loans  made 
by  any  building  and  loan  association  doing  business  in  this  state, 
shall  not  be  treated  as  interest,  nor  render  such  association 
amenable  to  the  laws  relating  thereto,"  is  invalid  as  applied 
to  past  transactions  which,  under  the  construction  given  by  the 
courts  to  the  previous  laws,  were  usurious.  Lindsay  v.  United 
States  Sav.  &  L.  Co.,  120  Ala.  156  (24  So.  Rep.  171 ;  42  L.  R. 
A.  783).  la.  Code  1873,  ch.  6,  tit.  9,  §  1185,  giving  a  building 
and  loan  association  the  right  to  receive  "premiums  bid  by 
members  for  the  right  of  precedence  in  taking  loans,"  does  not 
make  it  lawful  for  the  association  to  exact  from  the  borrower, 
where  there  is  no  competition,  an  arbitrary  sum  as  a  premium 
in  addition  to  the  interest  on  his  loan,  where  the  whole  sum 
is  greater  than  the  legal  interest.  Iowa  Sav.  &  Loan  Ass'n  v. 
Heidt,  107  la.  297  (77  N.  W.  Rep.  1050;  70  Am.  St.  Rep. 
197;  43  L.  R.  A.  689) ;  Wilcoxen  v.  Smith,  107  la.  555  (78 
N.  W.  Rep.  217;  70  Am.  St.  Rep.  220).  Under  la.  Code  1873, 
§  1 1 85  a  mortgage  to  a  building  and  loan  association  may  in- 
clude a  premium  bid  by  the  borrower  for  the  loan,  and  where 
such  a  premium  is  included  the  bid  will  be  presumed  to  have 
been  made  regularly  in  the  absence  of  evidence  to  the  contrary. 
Hawkeye  State  Sav.  &  L.  Ass'n  v.  Johnson,  106  la.  218  (76 
N.  W.  Rep.  678).  While  a  by-law  of  a  building  and  loan 
association,  which  fixes  a  minimum  premium,  below  which  bids 
will  not  be  considered,  may  render  a  transaction  usurious  as  to 
one  who  was  forced,  by  reason  of  the  by-law,  to  bid  a  larger 
premium  than  he  otherwise  would  have  been  required  to  pay, 
yet,  where  one  voluntarily  bids  a  premium  greatly  in  excess  of 
that  required  by  the  by-law,  he  cannot  be  heard  to  complain  of 
the  obnoxious  by-law.  United  States  Sav.  &  Loan  Co.  v. 
Shain,  8  N.  Dak.  136  {77  N.  W.  Rep.  1006).    A  loan  made  to 
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the  highest  bidder  who  is  permitted  to  take  at  his  bid  so  much 
of  the  money  offered  as  he  desires,  and  the  balance  is  knocked 
off  to  other  bidders  at  the  same  price,  is  not  usurious  for  want 
of  competitive  bidding.  Stewart  v.  Hamilton  Bldjg,  &  L. 
Ass'n,        Tenn  (47  S.  W.  Rep.  1106). 

Sec.  587.  Building  and  loan  association  mortgagc^^ 
Determining  amount  due— -Application  of  stock  payments— 
Insolvent  associations.  Where  only  a  small  balance  is  due 
a  building  and  loan  association,  the  exact  amount  of  which  can 
be  determined  only  by  an  examination  of  its  officers,  it  is  proper 
to  enjoin  a  sale  of  property  greatly  in  excess  of  the  amount 
claimed,  until  it  can  be  determined.  Farmers'  Sav.  &  Bldg. 
L  Ass'n  V.  Kent,  117  Ala.  624  (23  So.  Rep.  757).  In  deter- 
mining the  liability  of  a  borrowing  member  who  has  given  a 
note  and  mortgage,  such  note,  mortgage  and  his  contract  of 
membership  in  the  association  should  be  construed  together  as 
one  transaction.  Interstate  Sav.  &  L.  Ass'n  v.  Knapp,  20  Wash. 
225  (55  Pac.  Rep.  48).  When  a  building  and  loan  association 
undertakes  by  foreclosure  proceedings  to  determine  the  rela* 
tions  existing  between  it  and  the  grantee  of  the  mortgaged 
premises  who  has  agreed  and  assumed  to  pay  the  debt,  such 
grantee  has  a  right  to  have  the  stock  payment,  whether  paid 
as  dues  or  premium,  credited  to  the  loan.  People's  Bldg.  L.  & 
Sav.  Ass'n  v.  Fowble,  17  Utah,  122  (53  Pac.  Rep.  999). 
Citing,  4  Am.  &  Eng.  Enc.  Law,  (2nd  Ed.)  ^059;  Sawtelle  v. 
Building  Co.,  14  Utah,  443  (48  Pac.  Rep.  211) ;  Tilley  v.  As- 
sociation, 52  Fed.  Rep.  618;  Mills  v.  Association,  75  N.  C 
292;  Randall  v.  Protective  Union,  42  Neb.  809  (60  N.  W. 
Rep.  1019) ;  Overby  v.  Association,  81  N.  C.  56;  Middle  States 
Loan  Bldg.  &  Const.  Co.  v.  Hagerstown  Mattress  Upholstering 
Co.,  82  Md.  506  (33  Atl.  Rep.  886)  ;  Randall  v.  Protective 
Union,  43  Neb.  876  (62  N.  W.  Rep.  252)  ;  Watkins  v.  Asso-. 
ciation,  97  Pa.  St.  514;  Association  v.  Scott,  98  Ky.  695  (34 
S.  W.  Rep.  235)  ;  Strauss  v.  Association,  117  N.  C.  308  (23 
S.  E.  Rep.  450 ;  53  Am.  St.  Rep.  585 ;  30  L.  R.  A.  693)  ;  Robert- 
son V,  Association,  10  Md.  397;  Pryse  v.  Association,  Ky. 
(41  S.  W.  Rep.  574) ;  Stephens  v.  Association,  Ida 
(51  Pac.  Rep.  779) ;  Falls  v.  Building  Co.,  97  Ala.  417 
(13  So.  Rep.  25 ;  38  Am.  St.  Rep.  194;  24  L.  R.  A.  174).  Upon 
foreclosure  against  a  borrowing  member  wTio  has  defaidted  for 
several  years  in  the  payments  due  on  bis  stock,  he  is  only  entitled 
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to  a  credit  of  the  amount  actually  paid  thereon  and  cannot 
claim  the  benefit  of  the  earnings  of  the  association  or  of  the 
stock.  Vierling  v.  Mechanics'  &  T.  Sav.  L.  &  Bldg  Ass'n, 
179  111.  524  (53  N.  E.  Rep.  979).  Where  a  party  subscribes 
for  shares  of  stock  in  a  building  and  loan  association,  and  agrees 
to  pay  therefor  by  paying  certain  monthly  installments  upon 
each  share  of  stock  until  the  same  reaches  maturity  or  par,  and 
where  such  party  subsequently  borrows  money  from  such  asso- 
ciation, with  the  understanding  that  the  same  may  be  paid  by  a 
surrender  and  cancellation  of  his  stock,  when  it  reaches  matu- 
rity, while  the  stock  of  such  party  shares  in  the  profits  of  the 
association  he  cannot  claim  to  have  his  monthly  payments  upon 
stock  applied,  as  made,  in  reduction  of  the  amount  so  borrowed. 
United  States  Sav.  &  Loan  Co.  v.  Shain,  8  N.  Dak.  136  {^yj  N. 
W.  Rep.  1006).  la.  Laws  26th  Gen.  Assem.  ch.  85,  §  9  applied 
— charges  against  borrower  upon  foreclosure — Hawkeye 
State  Sav.  &  L.  Ass'n  v.  Johnson,  106  la.  218  (76  N.  W.  Rep. 

A  member  of  a  building  and  loan  association,  who  borrows 
money  from  the  asociatiion,  and  bids  a  premium  for  the  priv- 
ilege of  obtaining  the  loan,  and  executes  his  bond  for  the  amount 
of  the  loan  and  premitmi,  and  gives  a  mortgage  to  secure  the 
payment  of  such  bond,  and  also  assigns  to  such  association  his 
shares  of  stock  as  collateral  security  for  such  payment,  is  not 
entitled,  in  an  action  brought  to  foreclose  such  mortgage  by  th5 
receiver  of  such  association  (said  association  being  insolvent), 
to  apply  the  amounts  he  has  paid  as  dues  upon  his  stock  in  re- 
duction of  his  indebtedness.  Hale  v.  Cairns,  8  N.  Dak.  145 
{jj  N.  W.  Rep.  loio;  73  Am.  St.  Rep.  746;  44  L.  R.  A.  261). 
The  court  says :  "It  is  evident  that  if,  in  cases  of  insolvency  of 
the  association,  all  the  borrowing  stockholders  are  to  be  credited 
on  their  indebtedness  with  all  the  capital  they  have  paid  in,  they 
suffer  none  of  the  impairment,  and  ultimately  the  entire  loss 
must  be  borne  by  the  nonborrowing  members,  and  thus  the  basis 
of  strict  mutuality  of  burdens  is  entirely  disregarded.  Equity 
cannot,  therefore,  under  such  circumstances  extend  to  the  debtor 
credit  for  all  he  has  paid  upon  his  stock.  This  we  think  is  the 
rule  of  the  authorities,  as  well  as  of  reason.  Eversmann  v. 
Schmitt,  53  O.  St.  174  (41  N.  E.  Rep.  139;  53  Am.  St.  Rep. 
632 ;  29  L.  R.  A.  184) ;  Wohlford  v.  Association,  140  Ind.  662 
(40  N.  E.  Rep.  694;  29  L.  R.  A.  177)  ;  Weir  v.  Association,  56 
N.  J.  Eq.  234  (38  Atl.  Rep.  643) ;  Moran  v.  Gray,        N.  J. 


L 


§  687,  588  MORTGAGES.  550 

Eq.  (38  Atl.  Rep.  668)  ;  Curtis  v.  Association,  69  Conn.  6 

(36  Atl.  Rep.  1023 ;  61  Am.  St.  Rep.  17)  ;  Strohen  v.  Associa- 
tion, IIS  Pa.  St  273  (8  Atl.  Rep.  843)  ;  Post  v.  Association,  97 
Tenn.  408  (37  S.  W.  Rep.  216)."  The  principle  above  set 
forth  is  supported  by  Wilcoxen  v.  Smith,  107  la.  555  (78  N.  W. 
Rep.  217;  70  Am.  St.  Rep.  220). 

Sec.  588.  Miscellaneous  notes.  Construing  and  apply- 
ing Cal.  Civ.  Code,  §§  690,  694,  699,  1341,  3947,  it  is  held  that 
the  interest  of  a  devisee  in  the  land  of  a  decedent  may  be  mort- 
gaged by  him,  and  it  is  no  defense  to  a  foreclosure  of  such 
mortgage  that  the  will  required  the  land  to  be  kept  ''intact"  and 
undivided  until  a  certain  time,  but  the  purchaser  under  the 
foreclosure  will  take  the  mortgagor's  interest  subject  to  the 
conditions  of  the  will.  Dunn  v.  Schell,  122  Cal.  626  (55  Pac. 
Rep.  595).  Where  mortgagors,  who  have  given  a  mortgage  as 
a  substitute  for  another  mortgage  previously  given  to  secure 
the  same  debt  and  the  first  mortgage  is  satisfied,  are  permitted 
to  elect  which  of  the  two  mortgages  should  be  foreclosed  and 
they  elect  the  first  one,  they  cannot  object  to  its  foreclosure  on 
account  of  the  entry  uf  satisfaction,  and  equity  will  treat  an 
assignment  of  the  second  mortgage  as  covering  the  first  one. 
Conklin  v.  Buckley,  19  Wash.  262  (53  Pac.  Rep.  52).  If  notes, 
accompanied  by  real  estate  mortgages  by  which  the  payments 
of  the  notes  are  secured,  are  pledged  as  collateral  security  for 
the  payment  of  a  debt,  and  the  mortgages  are  foreclosed  by 
the  pledgee,  in  actions  to  which  the  pledgor  is  not  made  a  party^ 
and  the  pledgee  at  the  foteclosure  sales  purchases  the  prop- 
erties, and  it  appear  that  such  action  was  with  the  intent  to  ac- 
quire complete  titles  thereto  the  pledgor  may  affirm  the  sales, 
and  demand  credit  on  the  principal  debt  for  the  amount  bid^ 
less  costs  and  expenses  of  the  foreclosures,  and  if  the  said 
sums,  in  the  aggregate,  exceed  the  debt,  may  recover  the  ex- 
cess. Ross  V.  Barker,  58  Neb.  402  (78  N.  W.  Rep.  730). 
Mich.  Comp.  Laws  1897,  §  523 — execution,  recording  and 
effect  of  deed  in  pursuance  of  foreclosure  sale — ^amended,  Laws 
1899,  No.  200,  p.  310.  New  Jersey  has  a  new  statute  concern- 
ing the  cancellation  of  mortgages  given  to  defunct  corporations 
and  mortgages  of  record  thirty  years.    Laws  1900,  ch.  35, 
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Sec,  589*  Knowledge  suf&dent  to  charge  one  with 
notice.  Notice  sufBcient  to  excite  attention  and  put  a 
party  on  inquiry  is  notice  of  everything  afterwards  found 
to  which  such  inquiry  might  have  led.  Talmadge  v.  Inter- 
state Bldg.  &  L.  Ass'n,  105  Ga.  550  (31  S.  E.  Rep.  618) ; 
Jeanes  v.  Hizer,  186  Pa.  St.  523  (40  Atl.  Rep.  785).  Where 
an  intending  purchaser  of  real  estate  is  reliably  informed 
that  a  third  person  holds  a  mortgage  thereon,  such  informa- 
tion is  sufBcient  to  put  him  on  inquiry  as  to  its  priority. 
Fry  V.  Warfield-Howell-Watt  Co.,  105  la.  559  (75  N.  W. 
Rep.  485).  Knowledge  of  the  existence  of  a  deed  in  escrow 
and  its  return  on  account  of  failure  to  comply  with  the  con- 
ditions, does  not  put  one  on  inquiry  as  to  what  became  of 
the  deed.  Kenney  v.  Jaynes,  26  Colo.  154  (56  Pac.  *Rep. 
562).  A  grantee  of  land  upon  which  there  is  a  switch 
track  which  connects  a  railroad  with  a  stone  quarry  upon 
other  land  previously  conveyed  by  his  grantor  to  another,  is 
charged  with  notice  of  the  right  of  the  latter  to  use  such 
track.    Kamer  v.  Bryant,        Ky.  (46  S.  W.  Rep.  14; 

20  Ky.  Law  Rep.  340).  An  intending  purchaser  may  be 
charged  with  notice  of  their  dedication  to  the  public  by  the 
the  presence  of  three  lots  on  a  plat  in  the  middle  of  the 
streets,  of  irregular  shapes,  without  number,  and  appar- 
ently so  located  and  shaped  as  to  indicate  an  intention  that 
they  were  designed  for  different  purposes  than  the  numbered 
lots.  Commonwealth  v.  Calhoun,  184  Pa.  St.  629  (39  Atl. 
Rep.  563). 

Sec*  590.  Charging  notice  to  principal  on  account  of 
his  agent^s  knowledge*  A  corporation  lending  money 
through  a  firm  of  real  estate  agents  to  one  of  their  clients 
for  whom  they  are  acting  is  not  charged  with  the  knowledge 
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of  such  firm  that  the  money  is  to  be  applied  to  the  discharge 
of  prior  mortgages,  on  account  of  the  fact  that  one  of  the 
firm  is  also  president  of  the  corporation.  Seaverns  v.  Pres-  . 
byterian  Hospital,  173  111.  414  (50  N.  E.  Rep.  1079;  64  Am. 
St.  Rep.  125).  In  order  to  charge  a  corporation  vendee 
of  real  estate  with  knowledge  of  outstanding  equities  therein, 
on  the  sole  ground  that  its  managing  officer  had  such  knowl- 
edge, it  is  not  sufficient  to  show  simply  that  such  officer 
obtained  such  knowledge  more  than  three  years  before  the 
organization  of  such  corporation.  It  must  at  least  further 
appear  that  such  knowledge  was  present  in  the  mind  of  such 
officer  at  the  time  of  the  transaction  in  which  the  cor- 
poration is  sought  to  be  charged.  Red  River  Valley  Land  - 
&  Inv.  Co.  V.  Smith,  7  N.  Dak.  236  (74  N.  W.  Rep,  194). 
A  principal  is  not  charged  with  notice  of  facts  known  to  his 
agent  where  they  are  of  such  a  nature  as  he  has  no  legal 
right  to  disclose  to  his  principal  or  form  a  part  of  a  scheme 
on  his  part  to  defraud  his  principal.  Benedict  v.  Amoux, 
154  N.  Y.  715  (49  N.  E.  Rep.  326).  The  court  say:  "So 
long  as  the  agent  acts  within  the  scope  of  his  employment 
in  good  faith,  for  the  interest  of  his  principal,  he  is  pre- 
sumed to  have  disclosed  to  his  principal  all  the  facts  that 
come  to  his  knowledge  as  agent;  but  just  as  soon  as  the 
agent  forms  the  purpose  of  dealing  with  his  principal's  prop- 
erty for  his  own  benefit  and  advantage,  or  for  the  benefit  and 
advantage  of  other  persons,  who  are  opposed  in  interest,  he 
ceases,  in  fact,  to  be  an  agent  acting  in  good  faith  for  the 
interest  of  his  principal,  and  his  action  thereafter  based  upon 
such  purpose  is  deemed  to  be  in  fraud  of  the  rights  of 
his  principal,  and  the  presumption  that  he  has  disclosed 
all  the  facts  that  have  come  to  his  knowledge  no  longer 
prevails.  The  citation  of  authorities  to  sustain  this  proposi- 
tion is  hardly  necessary,  but  it  may  not  be  out  of  place  to 
call  attention  to  the  case  of  Henry  v.  Allen,  151  N.  Y.  i 
(45  N.  E.  Rep.  355),  in  which  this  court  has  recently  said: 
'The  general  rule  that  notice  to  the  agent,  while  acting 
within  the  scope  of  his  authority  and  in  regard  to  a  matter 
over  which  his  authority  extends,  is  notice  to  the  principal, 
rests  upon  the  duty  of  disclosure  by  the  former  to  the  latter 
of  all  the  material  facts  coming  to  his  knowledge  with  ref- 
erence to  the  subject  of  his  agency,  and  upon  the  presump- 
tion that  he  has  discharged  that  duty.    Bank  v.  Clark,  139 
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N.  Y.  307,  313  (34  N.  E.  Rep.  908;  .36  Am.  St.  Rep.  705) ; 
Hyatt  V.  Clark,  118  N.  Y.  563  ^,23  N.  E.  Rep.  891)  ;  The 
Distilled  Spirits,  11  Wall.  356,  367.  This  presumption, 
however,  does  not  always  arise,  for  there  are  several  excep- 
tions well  recognized  by  the  authorities.  Thus  when  the 
agent  has  no  legal  right  to  disclose  a  fact  to  his  principal, 
or  he  is  engaged  in  a  scheme  to  defraud  his  principal,  the 
presumption  does  not  prevail,  because  he  cannot  in  reason 
be  presumed  to  have  disclosed  that  which  it  was  his  duty 
to  keep  secret,  or  that  which  would  expose  and  defeat 
his  fraudulent  purpose.'  Innerarity  v.  Bank,  139  Mass. 
332  (i  N.  E.  Rep.  282;  52  Am.  Rep.  710)  ;  Weisser  v.  Deni- 
son,  10  N.  Y.  68,  76  (61  Am.  Dec.  731) ;  Frenkel  v.  Hudson, 
82  Ala.  158  (2  So.  Rep.  758;  60  Am.  Rep.  736) ;  Investment 
Co.  V.  Ganzer,  1 1  C.  C.  A.  371  (63  Fed.  Rep.  647)  ;  Hudson 
v.  Randolph,  13  C.  C.  A.  402  (66  Fed.  Rep.  216) ;  Kettlewell 
V.  Watson,  21  Ch.  Div.  707;  Cave  v.  Cave,  15  Ch.  Div.  639; 
Mechem,  Ag.,  §  721.  Mr.  Pomeroy  says  in  his  work  on 
Equity  Jurisprudence :  'When  an  agent  or  attorney  has  in 
the  course  of  his  employment  been  guilty  of  an  actual  fraud, 
contrived  and  carried  out  for  his  own  benefit,  by  which  he 
intended  to  defraud,  and  did  defraud,  his  own  principal  or 
tlient,  as  well  as  perhaps  the  other  party,  and  the  very 
perpetration  of  such  fraud  involved  the  necessity  of  his 
concealing  the  facts  from  his  client,  then,  imder  such 
circumstances,  the  principal  is  not  charged  with  construc- 
tive notice  of  facts  known  by  the  attorney,  and  thus  fraud- 
ulently concealed/    Pom.  Eq.  Jur.,  §  675." 

Sec.  591.  Notice  by  publication.  Service  by  publi- 
cation must  be  made  in  strict  accordance  with  the  statute. 
Calkins  v.  Miller,  55  Neb.  601  (75  N.  W.  Rep.  1108).  Such 
service  is  not  completed  until  the  period  of  publication  has 
expired,  and  until  that  time,  a  court  does  not  acquire  juris- 
diction to  appoint  a  guardian  ad  litem  for  infants.  Darrow 
V.  Calkins,  154  N.  Y.  503  (49  N.  E.  Rep.  61 ;  61  Am.  St. 
Rep.  637;  48  L.  R.  A.  299).  An  affidavit  of  proof  of  publi- 
cation of  notice  is  not  sufficiently  authenticated  if  it  lack 
the  signature  of  an  officer  to  the  jurat.  Neb.  Code  Civ.  Proc, 
§  403,  applied.  Holmes  v.  Crooks,  56  Neb.  466  (76  N.  W. 
Rep.  1073).  Judicial  proceedings  had  on  service  by  publi- 
cation based  on  the  affidavit  of  the  nonresidence  of  a  party. 
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if  such  statement  be  untrue,  may  be  collaterally  attacked. 
Eayes  v.  Nason,  54  Neb.  143  (74  N.  W.  Rep.  408)  ;  Boise 
V.  Kautter,  55  Neb.  103  (75  N.  \V.  Rep.  5l56;  70  Am.  St.  Rep. 
371).  Service  by  publication  against  "John  O.  Shea"  is  not 
sufficient  to  sustain  an  action  to  determine  adverse  claims 
appearing  of  record  in  the  name  of  "John  O'  Shea."  Clary 
V.  O'Shea,  72  Minn.  105  (75  N.  W.  Rep.  115 ;  71  Am.  St.  Rep. 
465).  Where  a  trust  deed  contained  a  provision  for  30 
days'  previous  notice  of  sale  by  publication,  and  the  proof 
showed  publication  in  a  newspaper  from  the  25th  of  June 
to  the  25th  of  July,  both  inclusive,  that  the  paper  was  issued 
in  the  morning  of  each  day,  and  that  the  sale  was  made  at 
noon,  July  25th,  the  notice  was  sufficient.  Mallory  v.  Kess- 
ler,  18  Utah,  11  (54  Pac.  Rep.  892;  72  Am.  St.  Rep.  765). 
Errors  in  a  publication  notice,  in  a  suit  to  quiet  title,  of  the 
metes  and  bounds  description  of  a  tract  of  land,  by  which 
distances  and  bearings  of  lines  are  incorrectly  stated,  but  in 
which  a  correct  and  ascertainable  point  of  beginning  and 
return  is  given,  will  be  disregarded  as  against  a  collateral 
attack  on  the  judgment  founded  upon  such  notice,  where, 
allowing  the  point  of  departure  and  return  control  over 
the  errors  of  distance  and  bearing,  the  description  embraces 
the  tract  in  question  between  the  parties  to  the  collateral" 
suit.  Douglass  v.  Byers,  59  Kan.  481  (53  Pac.  Rep.  523). 
Mansf.  Ark.  Dig.,  §§  4356,  4359,  construed  and  applied — 
proof  of  publication  of  notice.  Gallagher  v.  Johnson,  65 
Ark.  90  (44  S.  W.  Rep.  1041).  Neb.  Code  Civ.  Proc,  § 
82,  construed  and  applied — setting  aside  judgment  rendered 
on  service  by  publication — effect  on  title  acquired  under 
the  judgment  by  good  faith  purchaser.  Citizens'  State 
Bank  v.  Haymes,  56  Neb.  394  (76  N.  W.  Rep.  867).  For 
practice  under  this  statute,  see  Moss  v.  Robertson,  56 
Neb.  774  {yj  N.  W.  Rep.  403).  Hill's  Ann.  Or.  Laws,  §§ 
56,  57,  59,  construed  and  applied — service  by  publication. 
Bank  of  Colfax  v.  Richardson,  34  Or.  518  (54  Pac.  Rep.  359; 
75  Am.  St.  Rep.  664). 
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Sec.  592.  What  constitutes  a  nuisance.  A  nuisance 
cannot  arise  from  the  neglect  of  one  to  remove  that  which 
exists  or  arises  from  purely  natural  causes.  Roberts  v. 
Harrison,  loi  Ga.  773  (28  S.  E.  Rep.  995 ;  65  Am.  St.  Rep. 
342).  A  city  may  create  a  nuisance  by  an  improper  disposi- 
tion of  street  cleanings  and  garbage,  and  in  such  a  case  it 
is  liable  for  injuries  resulting  therefrom.  City  of  New  Al- 
bany V.  Slider,  21  Ind.  App.  392  (52  N.  E.  Rep.  626)  ;  City  of 
New  Albany  v.  Armstrong,  22  Ind.  App.  15  (53  N.  E.  Rep. 
185).  The  erection  of  a  pest  house  by  a  municipal  corpora- 
tion near  the  premises  of  another,  injuring  the  health  of  his 
family  or  exposing  them  to  contagious  disease,  is  a  nuis- 
ance for  which  an  action  will  lie.  Clayton  v.  City  of 
Henderson,        Ky.  (44  S.  E.  Rep.  667;  44  L.  BL  A. 

474;  20  Ky.  Law  Rep.  87).  The  maintenance  of  a  house 
of  ill  fame  is  a  public  nuisance  and  may  be  enjoined  by  a 
property  owner  who  is  necessarily  specially  injured  there- 
by. Blagen  v.  Smith,  34  Or.  394  (56  Pac.  Rep.  292 ;  44  L. 
R.  A.  522).  See  opinion  for  collation  and  review  of  authori- 
ties. A  lodger  in  a  boarding  house  who  injures  its  good 
name  by  using  his  room  for  purposes  of  assignation  and 
debauchery  may  be  held  liable  to  the  owner  in  damages  for 
creating  a  nuisance.  Sullivan  v.  Waterman,  20  R.  I.  372 
(39  Atl.  Rep.  243;  39  L.  R.  A.  773).  The  owners  of  a 
factory  are  liable  for  material  damages  resulting  to  a  prop- 
erty owner  from  its  operation,  although  it  comprises  works 
constructed  at  a  great  expense  which  are  needful  and  use- 
ful to  the  public,  and  care,  skill  and  the  best  appliances  are 
used:  Susquehanna  Fertilizer  Co.  v.  Spangler,  86  Md.  562 
(39  Atl.  Rep.  270;  63  Am.  St.  Rep.  533).  A  livery  stable  is 
not  a  nuisance  per  se,  Metropolitan  Savings  Bank  v.  Manion 
87  Md.  68  (39  Atl.  Rep.  90)  ;  and  a  pipe  line  for  the  trans- 
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portation  of  oil  is  not  rendered  a  nuisance  by  the  mere  fact 
that  its  presence  enhances  the  rates  of  insurance  on  property 
in  the  neighborhood,  Benton  v.  City  of  Elizabeth,  6i  N.  J. 
L.  411  (39  Atl.  Rep.  683).  Maintenance  by  a  company 
operating  by  public  authority  an  electric  street  car  system 
on  the  streets  of  a  city,  of  a  car  barn  in  the  residence  por- 
tion of  the  city,  for  the  purpose  of  storing  a  part  of  its  cars 
when  not  in  use  on  the  streets,  from  which  it  has  extended 
necessary  tracks  and  curves,  does  not  constitute  a  nuisance, 
although  the  operation  of  its  cars  over  such  tracks  and 
curves  causes  loud  and  disagreeable  noises  whereby  the  rest 
and  comfort  of  a  property  owner  near  by  are  disturbed,  and 
the  rental  value  of  his  real  estate  materially  reduced.  Romer 
V.  St.  Paul  City  Ry.  Co.,  75  Minn.  211  {77  N.  W.  Rep.  825; 
74  Am.  St.  Rep.  455).  The  owner  of  property  so  con- 
structed that  the  proper  use  of  it  will  not  injuriously  affect 
others,  is  not  liable  for  his  lessee's  use  of  it  in  such  a  man- 
ner as  to  constitute  a  nuisance.  Metropolitan  Savings  Bank 
V.  Manion,  87  Md.  68  (39  Atl.  Rep.  90).  Machinery  or  fix- 
tures which  are  harmless  when  at  rest  and  dangerous  only 
when  in  use,  are  not  nuisances  per  se,as  between  a  lessor  and 
a  lessee  or  his  servant.  Whitmore  v.  Orono  P.  &  P.  Co.,  91 
Me.  297  (39  Atl.  Rep.  1032 ;  64  Am.  St.  Rep.  ^2g ;  40  L.  R. 
-A..  377).  Particular  case  in  which  it  is  held  that  the  ques- 
tion of  whether  a  warehouse  for  the  storage  of  oil  and  gaso- 
line was  nuisance,  was  a  question  for  the  jury.  Gavigan  v. 
Atlantic  Refining  Co.,  186  Pa.  St.  604  (40  Atl.  Rep.  834). 

Sec.  593*  What  constitutes  a  nuisance— Encroachment 
and  improvement  upon  public  streets  A  permanent  en- 
croachment upon  a  public  street  for  a  private  use  is  a  pur- 
presture,  and  is  in  law  a  nuisance ;  and  a  municipality  hav- 
ing control  of  a  street  has  no  power  to  grant  to  another 
the  right  to  maintain  such  a  nuisance.  Snyder  v.  City  of 
Mt.  Pulaski,  176  111.  397  (52  N.  E.  Rep.  62;  44  L.  R.  A. 
407).  Citing,  Driggs  v.  Phillips,  103  N.  Y.  77  (8  N.  E.  Rep. 
514)  ;  Smith  v.  State,  23  N.  J.  L.  712;  Attorney  General  v. 
Heishon,  18  N.  J.  Eq.  410 ;  State  v.  Woodward,  23  Vt.  92 ; 
Chamberlain  v.  Enfield,  43  N.  H.  356;  Com.  v.  King,  13 
Mete.  (Mass.)  115.  An  awning  which  constitutes  a  perma- 
nent encroachment  upon  a  public  street  is  a  purpresture,  and 
is  in  law  a  nuisance.    Hibbard  v.  City  of  Chicago,  173  111. 
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91  (50  N.  E.  Rep.  256;  40  L.  R.  A.  621).  Projecting  a 
building  over  a  street  so  as  to  depreciate  the  market  value 
of  a  neighbor's  property  and  increase  the  cost  of  its  insur- 
ance does  not  constitute  a  nuisance.  Siskiyou  Lum.  & 
Men  Co.  v.  Rostel,  121  Cal.  511  (53  Pac.  Rep.  11 18).  When 
the  authorities  of  a  municipal  corporation,  invested  by  the 
legislature  with  authority  so  to  do,  construct  an  improve- 
ment in  a  public  street,  such  improvement  is  not  a  nuisance, 
though  it  damage  adjacent  property  and  interfere  with  the 
owner's  enjoyment  thereof  and  be  negligently  constructed. 
City  of  Omaha  v.  Flood,  57  Neb.  124  (yj  N.  W.  Rep.  379). 
See  opinion  for  review  and  discussion  of  authorities. 

Sec.  594.  Cemetery  aa  a  nuisance.  Adjacent* land- 
owners may  maintain  injunction  against  the  continuation  or 
extension  of  the  use  of  lands  for  cemetery  purposes,  where 
the  evidence  clearly  shows  that  such  use  will  deprive  them  of  the 
reasonable  and  comfortable  use  of  their  property  and  endanger 
their  health  and  lives.  Lowe  v.  Prospect  Hill  Cemetery  Ass'n, 
58  Neb.  94  (78  N.  W.  Rep.  488 ;  46  L.  R.  A.  237) .  The  court 
say:  "We  cannot  better  express  our  views  on  this  subject  than 
to  quote  from  the  opinion  of  Clark  v.  Lawrence,  59  N.  C.  83 
(78  Am.  Dec.  241),  which  was  an  action  to  enjoin  parties  from 
maintaining  a  cemetery.  The  court  said :  'The  jurisdiction  of 
a  court  of  equity  to  restrain,  by  an  injunction,  the  erection  or 
continuance  of  a  nuisance,  either  public  or  private,  which  is 
likely  to  produce  an  irreparable  mischief,  is  well  established. 
It  is  equally  well  settled  that  the  destruction  of,  or  injury  to, 
the  health  of  the  inhabitants  of  a  city  or  town,  or  of  an  individ- 
ual and  his  family,  is  deemed  a  mischief  of  an  irreparable  char- 
acter. *  *  *  In  cases  of  this  kind,  the  plaintiff  will  not 
have  to  encounter  the  difficulty  that  a  place  for  the  burial  of 
the  dead,  within  the  limits  of  a  city  or  town,  or  near  the  resi- 
dence of  a  private  person  in  the  country,  is  considered  a  matter 
of  public  weal.  On  the  contrary,  the  public  sentiment  is  already 
or  is  beccMning  to  be  in  favor  of  more  secluded  spots,  where  we, 
like  the  patriarch  of  old,  "m^y  bury  our  dead  out  of  our  sight." 
Whenever,  then,  it  can  be  clearly  proved  that  a  place  of  sepul- 
ture is  so  situated  that  the  burial  of  the  dead  there  will  injure 
life  or  health  either  by  corrupting  the  surrounding  atmosphere 
or  the  water  of  wells  or  springs,  the  court  will  grant  its  injunc- 
tive relief,  upon  the  ground  that  the  act  will  be  a  nuisance  of  a 


§  594  NUISANCE.  558 

* 

kind  likely  to  produce  irreparable  mischief,  and  one  which  can 
not  be  adequately  redressed  by  an  action  of  law/  See,  also. 
Powder  Co.  v.  Tearney,  131  111.  322  (23  N.  E.  Rep.  389) ;  Jung 
V.  Neraz,  71  Tex.  396  (9  S.  W.  Rep.  344)  ;  Barnes  v.  Hathom, 
54  Me.  124.  In  Gilford  v.  Babies'  Hospital  (Sup.),  i  N.  Y. 
Supp.  448,  the  court  enjoined  the  proposed  opening  of  a  hospital 
for  the  care  of  infants,  on  the  ground  that  the  locality  in  which 
it  was  proposed  to  locate  the  hospital  was  a  residential  locality, 
and  that  the  probability  of  contagious  diseases  being  dissemi- 
nated in  the  neighborhood  would  threaten  the  comfort  and 
security  of  the  inhabitants.  In  Hurlburt  v.  McKone,  55  Conn. 
31  ( 10  Atl.  Rep.  164),  the  maintenance  of  a  planing  and  mould- 
ing mill  near  the  plaintiff's  home  was  enjoined  as  a  private 
nuisance  on  the  ground  that  the  smoke  and  dust  from  it  inter- 
fered with  the  comfortable  and  reasonable  use  and  enjoyment 
of  the  plaintiff's  home.  In  Rodemhausen  v.  Craven,  141  Pa. 
St.  546  (21  Atl.  Rep.  774;  23  Am.  Rep.  306),  the  establishing 
of  a  carpet-cleaning  establishment  in  the  residence  locality  of 
the  city  was  enjoined  upon  the  ground  that  the  dust  arising 
from  the  cleaning  of  carpets  would  invade  the  homes  of  the 
people  living  near  by,  and  disturb  their  reasonable  enjoyment  of 
their  homes.  To  the  same  effect,  see  Haugh's  Appeal,  102 
Pa.  St.  42  (48  Am.  Rep.  193) ;  Appeal  of  Pennsylvania  Lead 
Co.,  96  Pa.  St.  116  (42  Am.  Rep.  534) ;  Adams  v.  Car  Co., 
131  Ind.  375  (31  N.  E.  Rep.  57)  ;  Clowes  v.  Waterworks  Co., 
8  Ch.  App.  125.  In  Farrell  v.  Cook,  16  Neb.  483  (20  N.  W. 
Rep.  720 ;  49  Am.  Rep.  721 ) ,  the  owner  of  some  jacks  and  stal- 
lions was  enjoined  from  keeping  and  standing  them  for  mares 
in  view  of  the  plaintiff's  dwelling,  upon  the  ground  that  such  a 
use  of  the  defendant's  property  offended  against  the  laws  of 
decency,  and  was  therefore  a  private  nuisance.  In  Barton  v. 
Cattle  Co.,  28  Neb.  350  (44  N.  W.  Rep.  454;  26  Am.  St.  Rep. 
340;  7  L.  R.  A.  457),  it  was  ruled  that  the  pollution  of  a  stream 
of  water,  by  discharging  into  it  the  dung,  urine,  etc.,  of  a  large 
feed  stable,  thus  rendering  the  water  unfit  for  use  and  creating 
a  stench,  constituted  a  nuisance,  and  should  be  enjoined.  In 
Association  v.  Peterson,  41  Neb.  897  (60  N.  W.  Rep.  373),  it 
was  held  that  the  befouling  of  a  well  or  cellar  by  filthy  and  nox- 
ious matter,  permitted  by  the  defendant  to  percolate  through  the 
adjacent  soil,  constituted  a  nuisance.  To  the  same  effect  is 
Gas  Co.  V.  Thomas,  41  Neb.  662  (59  N.  W.  Rep.  925 ;  43  Am. 
St.  Rep.  711).    These  cases,  then,  are  authority  for  the  proposi- 
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tion  that  a  use  mad^  by  one  of  his  property  which  works  an 
irreparable  injury  to  the  property  of  his  neighbor;  the  use 
made  by  one  of  his  property  whereby  the  unwritten,  but  ac- 
cepted, law  of  decency  is  violated ;  the  use  made  by  one  of  his 
property  whereby  his  neighbor  is  deprived  of  the  reasonably 
comfortable  use  and  enjoyment  of  his  own  property;  the 
use  made  by  one  of  his  property  which  will  probably  or  likely 
endanger  the  health  and  life  of  his  neighbor — is  a  private  nuis- 
ance and  may  be  enjoined." 

Sec.  595.  Legislative  and  municipal  controL  An 
ordinance  by  a  board  of  health  passed  under  a  statute  (N.  J. 
Gen.  Stat,  pp.  1642,  1644)  giving  it  general  power  to  regulate 
sanitary  conditions,  particularly  prescribing  the  mode  of  laying 
a  stable  floor,  operates  as  a  protection  to  those  who  conform  to 
it,  but  does  not  make  that  a  nuisance  which  is  not  in  fact,  and 
if  a  stable  owner  secures  the  proper  sanitary  condition  of  his 
building  by  adopting  some  oUier  plan,  be  is  not  amenable  to 
prosecution.  Morford  v.  Board  of  Health,  61  N.  J.  L.  386 
(39  Atl.  Rep.  706).  Where  a  statute  expressly  confers  upon 
a  city  council  legislative  power  in  the  matter  of  creating  a 
board  of  health,  and  authorizes  the  council  to  invest  the  board 
"with  such  powers  and  impose  upon  it  such  duties  as  shall  be 
necessary  to  secure  the  city  and  the  inhabitants  thereof  from  the 
evils  of  contagious,  malignant  and  infectious  diseases,"  the 
city  council  may  confer  power  upon  the  board  of  health  to 
abate  a  house  infected  with  smallpox  as  a  nuisance  dangerous 
to  public  health.  Waters  v.  Townsend,  65  Ark.  613  (47  S.  W. 
Rep.  1054).  Under  the  charter  of  the  city  of  Red  Wing, 
Minnesota,  (Minn.  Sp.  Laws,  1887,  ch.  3,  subdi.  4),  it  may 
maintain  an  action  to  compel  the  owner  of  any  building  or 
place,  which  is  a  nuisance  affecting  the  comfort  and  convenience 
of  the  public,  to  remove  vr  abate  the  same,  although  such  nuis- 
ance is  not  injurious  to  the  public  health.  City  of  Red  Wing, 
v.  Guptil,  72  Minn.  259  (75  N.  W.  Rep.  234;  41  L.  R.  A.  321 ; 
71  Am.  St.  Rep.  485).  A  statute  authorizing  a  city  to  drain, 
fill  or  grade  pieces  of  ground  within  its  corporate  limits  in 
order  to  prevent  them  becoming  nuisances  and  assess  the  cost 
thereof  against  such  property  is  constitutional.  Horbach  v. 
City  of  Omaha,  54  Neb.  83  (74  N.  W.  Rep.  434).  The  court 
say:  "The  validity  of  this  section  is  assailed  on  the  ground 
that  it  provides  an  unconstitutional  basis  of  taxation.    The 
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contention  obviously  is  unsound.  The  charge  authorized  by 
the  section  to  defray  the  expense  of  draining,  filling,  or  grad- 
ing lots,  the  condition  of  which  amounts  to  a  nuisance,  is  not 
a  tax  or  assessment  at  all,  within  the  meaning  of  those  terms 
as  they  are  used  in  the  constitution.  The  abatement  of  nuis- 
ances, menacing  the  public  health  or  safety,  is  the  main  pur- 
pose of  the  law,  and  its  enactment  was  a  warranted  exercise 
of  the  police  power  of  tlie  state«  Cone  v.  Hartford,  28  Conn. 
363 ;  Wiliams  v.  Mayor,  etc.,  of  City  of  Detroit,  2  Mich.  560 ; 
Bancroft  v.  City  of  Cambridge,  126  Mass.  438;  Booth  v.  Town 
of  Woodbury,  32  Conn.  128 ;  O'Reiley  v.  Draining  Co.,  32  Ind. 
169 ;  Reeves  v.  Treasurer,  8  O.  St.  333 ;  Donnelly  v.  Decker,  58 
Wis.  461  (17  N.  W.  Rep.  389;  46  Am.  Rep.  637) ;  State  v. 
City  of  Newark,  27  N.  J.  L.  185." 

In  the  case  of  State  v.  Barnes,  ao  R.  I.  525  (40  Atl.  Rep. 
374),  the  supreme  court  of  Rhode  Island  say:  "We  think  it 
is  competent  for  the  general  assembly  to  authorize  and  sanction 
an  act  or  state  of  affairs  which,  but  for  such  authorization, 
would  constitute  a  public  nuisance ;  and  that,  when  a  person  is 
authorized  by  law  to  engage  in  a  particular  business  at  a  des- 
ignated place,  he  is  not  liable  to  indictment  and  punishment  for 
the  consequences  which  may  flow  from  the  exercise  of  such 
authority,  provided  always  that  he  keep  strictly  within  the 
terms  of  his  license  or  permission,  and  does  only  the  things 
contemplated  by  the  act  under  which  he  is  licensed,  in  a  care- 
ful and  proper  manner.  16  Am.  §  Eng.  Enc.  Law,  1000,  and 
cases  in  note  4;  Wood,  Nuis.  (ist  Ed.)  §  746,  and  cases  cited; 
Com.  V.  Boston,  97  Mass.  555 ;  Gsirrett  v.  State,  49  N.  J.  L,  loi 
(7  Atl.  Rep.  29;  60  Am.  Rep.  592).  It  is  to  be  observed, 
however,  as  well  stated  in  16  Am.  &  Eng.  Enc.  Law,  p.  looi, 
'that  courts  look  with  jealousy  upon  such  legislative  indul- 
gence, and  hold  the  parties  so  favored  to  a  strict  observance  of 
the  limitations  of  their  authority ;  and  if  their  acts  create  what 
ordinarily  would  be  a  nuisance,  and  what  cannot  be  clearly 
shown  to  be  the  natural  and  probable  result  of  the  privilege,  or 
if,  by  another  method  of  proceeding,  the  authorized  object 
could  have  been  accomplished  without  creating  the  nuisance, 
they  cannot  rely  for  protection  upon  the  statutory  authority. 
It  is  considered  that  such  consequences  were  not  contemplated 
by  the  legislature/  Mr.  Wharton,  in  his  work  on  Criminal 
Law  (volume  2,  8th  Ed.,  §  1424),  states  the  law  as  follows: 
'Lawful  authority  to  do  a  particular  thing  is  no  defense  to  an 
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indictment  for  doing  such  things  so  negligently  or  badly  as  to 
create  a  nuisante.  But  if  the  license  be  strictly  followed,  and 
a  nuisance  result,  no  prosecution  can  be  maintained,  where  there 
is  no  negligence  or  evil  intent  alleged  on  the  part  of  the  de- 
fendant. Hence  a  gas  company,  duly  chartered  by  an  act  of 
legislature  to  suply  gas  to  a  city,  cannot  be  convicted  of  nuis- 
ance when  the  acts  complained  of  were  necessary  to  the  exer- 
cise of  its  trust,  and  were  performed  carefully  and  judiciously. 
The  same  distinction  applies,  mutatis  mutandis,  to  railroads.' 
People  V.  New  York  Gaslight  Co.,' 64  Barb.  55,  is  an  instruc- 

•  tive  case  upon  the  question  before  us.  There  it  was  held  that 
when  the  legislature  has  authorized  a  corporation  to  manufac- 
ture gas,  and  the  company  in  pursuance  of  such  authority,  has 
proceeded  to  erect  gas  works^  and  to  make  and  distribute  gas 
therefrom,  it  is  not  liable  to  indictment  for  creating  a  nuis- 
ance by  unwholesome  smells,  smokes  and  stenches  rendering  the 
air  corrupt  and  unwholesome,  where  it  is  conceded  that  the 
building  and  process  of  the  company  are  of  the  best,  and  that 
it  has  used  due  care  and  diligence  in  the  business.     In  deliver- 

.  ing  the  opinion  of  the  court,  Leonard,  J.,  said :  The  power  of 
the  legislature  is  omnipotent,  within  constitutional  limits.  It  is 
sufficient  to  authorize  railroads  to  be  run  through  crowded 
thoroughfares,  with  locomotives,  causing  great  disturbance  to 
the  citizens  .who  reside  near  them  and  exposing  their  residences 
and  property  to  constant  danger  from  the  sparks  emitted  from 
the  engines.  If  unauthorized  by  statute,  these  acts  would  be 
a  nuisance.  The  same  power  can  authorize  dams  to  be  con- 
structed and  maintained  for  public  purposes,  although  they 
may  render  the  common  air  we  breathe  unwholesome,  produc- 
ing thereby  disease  and  death  in  their  vicinity.  The  good  of  the 
greatest  number  is  regarded  by  the  legislature  as  its  justification 
for  the  extraordinary  use  of  its  power.  If  the  railroad  is  car- 
ried on  with  the  greatest  skill  and  care,  with  every  improve- 
ment and  advantage  known  to  science  and  experience,  it  is  not 
a  nuisance,  although  many  are  injured  in  property  and  per- 
sonal security.  Davis  v.  Mayor,  etc.,  14  N.  Y.  506  (67  Am. 
Dec.  186) ;  Rex.  v.  Pease,  4  Barn.  &  Adol.  30 ;  Harris  v. 
Thompson,  9  Barb.  350.  It  may  be  that  private  persons  can 
maintain  an  action  for  damages,  as  in  Carhart  v.  Gaslight  Co., 
22  Barb.  297 ;  but  the  people  are  barred,  by  the  act  which  the 
legislature  have  passed,  from  making  a  public  complaint,  by  an 
indictment,  for  such  a  cause,  while  the  defendants  conduct 
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their  business  with  skill,  science  and  care.'  See  also  Quinn  v. 
Electric  Light  Corp.,  140  Mass.  106  (3  N.  E.  Rep.  200).  To 
the  same  general  effect  are  the  cases  of  Miller  v.  Mayor,  etc., 
109  U.  S.  385  (3  Sup.  Ct.  Rep.  228) ;  Butler  v.  State,  6  Ind. 
^65 ;  and  Garrett  v.  State,  49  N.  J.  L.  94,  loi  (7  Atl.  Rep.  29; 
60  Am.  Rep.  592)." 

Sec.  596.  Power  of  municipality  to  create  nuisance 
fay  erection  of  pest  house.  The  mere  right  of  a  city  to  erect 
and  maintain  hospitals  and  pest  houses  does  not  imply  or  in- 
clude the  further  power  to  erect  and  maintain  them  in  such  a 
way  or  such  a  place  as  will  cause  material  injury  to  others; 
and  their  erection  in  this  manner  may  be  enjoined.  If  at  the 
time  of  its  erection  a  pest  house  is  not  a  nuisance,  because  of 
being  erected  in  a  secluded  locality,  persons  who  locate  near 
it  are  not,  if  injured,  deprived  of  redress  merely  because  they 
have  voluntarily  chosen  to  reside  in  close  proximity  to  it,  if  the 
right  to  maintain  it  Las  not  ripened  by  prescription  into  an  in- 
defeasible right.  City  of  Baltimore  v.  Fairfield  Imp.  Co.,  87 
Md.  352  (39  Atl.  Rep.  1081 ;  67  Am.  St.  Rep.  344;  40  L.  R.  A. 
494).  The  court  say:  "That  the  state  may,  in  the  exercise 
of  the  police  power,  and  for  the  preservation  of  the  public  health 
authorizes  the  summary  destruction  of  private  property  contam- 
inated with  germs  of  disease,  is  thoroughly  and  definitely  set- 
tled. Deems  v.  Mayor,  etc.,  80  Md.  174,  175.  (30  Atl.  Rep. 
648 ;  45  Am.  St.  Rep.  339 ;  26  L.  R.  A.  541 )  ;  Boehm  v.  Mayor, 
etc.,  61  Md.  259;  Mugler  v.  Kansas,  123  U.  S.  623  (8  Sup. 
Ct.  Rep.  273).  But  there  is  a  broad  distinction  between  a 
summary  destruction  of  an  offending  thing  and  a  direct  injury 
to  unoffending  property;  that  is,  property  itself  not  liable  to 
destruction  because  not  dangerous  to  the  public  health  or  safety. 
The  immediate  and  imminent  danger  to  life  or  health  justify, 
under  the  police  power,  the  one ;  while  the  other  is  left  to  be  re- 
dressed in  the  due  course  of  .the  law.  However  broad,  therefore, 
may  be  the  power  of  a  municipality  to  erect  and  maintain  hospi- 
tals and  pest  houses  for  the  segregation  and  treatment  of  conta-  , 
gious  and  infectious  diseases,  and  however  necessary  their  exer- 
cise may  be,  they  must,  generally  speaking,  be  exerted  and  put 
into  operation  subject  to  the  no  less  well-defined  right  of  the  in- 
dividual to  possess  and  enjoy  his  unoffending  property  without  1 
the  molestation  of  a  nuisance.     It  cannot  be  pretended  that  the 
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city  authorities  could,  even  under  their  comprehensive  powers, 
locate  a  pest  house  in  the  midst  of  a  thickly-settled  community.. 
The  right  to  locate  the  pest  house  does  not  carry  with  it  or  in- 
clude the  right  to  locate  it  in  a  place  where  other  persons  would 
be  exposed  to  the  contagion  and  disease:  Towers  given  by 
statute  are  not  to  be  used  to  the  peril  of  the  lives  or  limbs  of 
the  queen's  subjects.  They  are  to  be  exercised  reasonably,  and 
with  due  care,  so  as  not  by  negligence  to  cause  dangers  to 
others,'— observed  Watson  B.,  as  quoted  in  2  Add.  Torts,  § 
1041.  Where  commissioners  of  sewers  and  boards  of  health 
have  obtained  statutory  powers  of  drainage  into  rivers,  streams, 
and  natural  water  courses,  the  power  must  be  exercised  so  as 
not  to  create  a  nuisance,  or  interfere  with  the  private  rights  of 
individuals.  2  Add.  Torts,  §  1085.  The  mere  power  to  erect 
and  maintain  hospitals  and  pest  houses  does  not  imply  or  in- 
clude the  further  power  to  erect  and  maintain  them  in  such  a 
way  or  at  such  a  place  as  will  cause  injury  to  others.  And  so 
in  Brower  v.  Mayor,  etc.,  3  Barb.  254,  it  was  held  that  statu- 
tory authority  given  to  commissioners  of  emigration  to  lease 
or  purchase  docks  where  emigrants  may  be  landed  will  not 
justify  them  in  leasing  for  that  purpose  property  situated  in 
a  thickly  populated  part  of  a  city,  where  the  contemplated  use 
of  the  premises  would  be  a  serious  menace  to  the  health  of  the 
community.  See,  too.  Commissioners  V.  Wise,  71  Md.  52,  53 
(18  Atl.  Rep.  31);  Inhabitants  v.  Field,  37  N.  J.  Eq.  600; 
Danbury  &  N.  R.  Co.  v.  Town  of  Norwalk,  37  Conn.  109; 
Seifert  v.  City  of  Brooklyn,  loi  N.  Y.  136  (4  N.  E.  Rep.  321 ; 
54  Am.  Rep.  664) ;  Wood,  Nuis.,  §  764.  Whatever  immunity 
a  municipality  may  have  in  exercising  a  public,  as  contradis- 
tinguished from  a  strictly  corporate,  power,  it  does  not  result 
from  some  collateral  act,  or  from  the  negligent  doing  of  a 
permissible  act.  •  The  infliction  of  an  injury  upon  another  is 
neither  the  natural  nor  the  necessary  result  of  an  exercise  of 
the  power  to  build  a  hospital;  but,  if  injury  does  ensue,  it 
would  result  from  the  collateral  circumstance  that  the  place 
selected  was  not  the  appropriate  site,  or  from  the  negligent 
method  of  doing  what  otherwise  would  be  a  lawful  act."  Ky. 
Stat.,  §§  3290,  3909,  construed  and  applied — rights  and  liabili- 
ties of  municipal  corporations  as  to  the  erection  of  pest  houses. 
Qayton  v.  City  of  Henderson,        Ky.  (44  S.  W.  Rep. 

"667;  44  L.  R.  A.  474;  20  Ky.  Law  Rep.  87). 
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Sec.  597.  Acquiring  prescriptive  right  to  maintain 
'nuisance.  As  a  general  rule  there  can  be  no  prescriptive 
right  to  maintain  a  public  nuisance ;  and  the  use  that  will  give 
a  prescriptive  right  to  maintain  a  private  nuisance  must  be 
adverse,  under  a  claim  of  right,  uninterrupted,  and  continu- 
ous for  the  prescriptive  period,  with  the  knowledge  and  acqui- 
escence of  the  party  whose  right  is  invaded.  North  Point 
Consol.  Irr.  Co.  v.  Utah  &  S.  L.  Canal  Co.,  16  Utah  246  (52 
Pac.  Rep.  168;  67  Am.  St.  Rep.  607;  40  L.  R.  A.  851). 
Where,  before  a  city  has  acquired  a  prescriptive  right  to  use 
certain  lands  belonging  to  it  for  quarantine  purposes,  it  aban- 
dons their  use  for  such  purposes  and  establishes  a  quarantine 
station  on  other  lands,  persons  acquiring  and  improving  real 
estate  near  the  original  station  subsequent  to  its  abandonment 
may  maintain  an  injunction  against  the  city  renewing  its  use 
of  the  land  for  that  purpose,  where  such  use  seriously  would 
affect  the  value  of  their  property.  City  of  Baltimore  v.  Fair- 
field Imp.  Co.,  87  Md.  352  (39  Atl.  Rep.  1081 ;  40  L.  R.  A. 
494;  67  Am.  St.  Rep.  344). 

Sec.  598.    Remedies  and  proceedings  against  nuisances. 

A  tenant  for  years  or  for  life,  lawfully  in  possession  of  real 
estate,  may  enjoin  a  nuisance  affecting  it.  Lowe  v.  Pros- 
pect Hill  Cemetery  Ass'n,  58  Neb.  94  (78  N.  W.  Rep.  488 ; 
46  L.  R.  A.  237).  Citing,  Jung  v.  Neraz,  71  Tex.  396  (9 
S.W.Rep.  344)  ;  Smith  v.  Phillips,  8  Phila.  10;  Railroad  Co.  v. 
English,  73  Ga.  366.  An  individual  cannot  enjoin  a  public 
nuisance  without  showing  that  he  has  suffered  special  injury. 
Taylor  v.  Portsmouth,  K.  &  Y.  St.  Ry.  91  Me.  193  (39  Atl. 
Rep.  560;  64  Am.  St.  Rep.  216)  ;  Siskiyou  Lum.  &  Mer.  Co. 
V.  Rostel,  121  Cal.  511  (53  Pac.  Rep.  1118).  To  the  same 
effect  are  the  cases  of  Miller  v.  Hare,  43  W.  Va.  647  (28  S. 
E.  Rep.  722;  39  L.  R.  A.  491) ;  Ruffner  v.  Phelps,  65  Ark. 
410  (46  S.  W.  Rep.  728).  To  justify  an  injunction  against 
a  nuisance  the  present  or  threatened  injury  must  be  real, 
not  trifling,  transient  or  temporary ;  it  must  be  one  for  which 
either  on  account  of  its  essentially  irreparable  nature  or  its 
repetition  or  continuance,  the  legal  remedy  of  damages  is 
inadequate.  Farley  v.  Gate  City  Gaslight  Co.,  105  Ga.  323 
(31  S.  E.  Rep.  193).  A  declaration  to  recover  damages  on 
account  of  acts  constituting  a  nuisance,  need  not  allege 
specifically  that  a  nuisance  was  created,  if  the  facts  alleged 


565  BPITOME  OF  CASES.  §  698-600 

are  sufficient  to  create  a  nuisance;  and  where  a  private 
nuisance  is  alleged  a  general  claim  for  damages  is  suffi- 
cient. Sullivan  v.  Waterman,  20  R.  I.  372  (39  Atl.  Rep. 
243;  39  L.  R.  A.  773).  Expert  evidence  is  not  competent 
to  show  that  a  livery  stable  conducted  in  a  certain  manner 
is  a  nuisance.  Metropolitan  Savings  Bank  v.  Manion,  87 
Md.  68  (39  Atl.  Rep.  90).  One  who  seeks  to*  justify  a 
nuisance  by  a  municipal  or  legislative  act  must  ^how  that 
the  act  authorized  in  express  terms  or  by  clear  and  unques- 
tionable implication  the  doing  of  the  very  acts.  Delaware, 
L.  &  W.  R.  Co.  V.  City  of  Buffalo,  158  N.  Y.  266  (53  N.  E. 
Rep.  44).  Burns'  Ind.  Rev.  Stat.  1894,  §§  1970,  2153,  2154, 
construed  and  applied — criminal  liability  of  corporation  for 
maintaining  a  nuisance.  Paragon  Paper  Co.  v.  State,  19 
Ind.  App.  314  (49  N.  E.  Rep.  600).  Vt.  Stat.,  §§  4512,  4524- 
4526,  construed  and  applied — ^liquor  houses  as  a  nuisance — 
injunction  against — imprisonment  for  violation  of.  State 
v.  Murphy,        Vt.  (41  Atl.  Rep.  1037). 

Sec.  599.  Measure  of  damages — Successive  actions  for 
damages.  Where  the  nuisance  itself  is  permanent  in  its 
character  and  the  injury  is  complete,  all  damages  both  past 
and  prospective  are  recoverable,  and  indeed  must  be  re- 
covered, in  one  action,  as  no  subsequent  action  therefor  can 
be  maintained;  if  the  injury  go  either  to  the  market  or 
rental  value  of  the  premises,  the  difference  in  the  market 
or  rental  value  before  the  nuisance  existed  and  such  value 
after  the  nuisance  is  created  is  the  measure  of  damages. 
Farley  v.  Gate  City  Gaslight  Co.,  105  Ga.  323  (31  S.  E.  Rep. 
193).  In  support  of  the  last  proposition  the  court  cite: 
Peck  V.  Elder,  3  Sandf.  126;  Dana  v.  Valentine,  5  Mete. 
(Mass.)  8;  McKnight  v.  Ratcliflfe,  44  Pa.  St.  156;  Thayer  v. 
Brooks,  17  Ohio,  489  (49  Am.  Dec.  474)  ;  Emery  v.  City  of 
Lowell,  109  Mass.  197;  O'Mara  v.  Railroad  Co.,  38  N.  Y. 
^45  (98  Am.  Dec.  61) ;  Frank  v.  Railrdad  Co.,  20  La.  Ann. 
25.  Where  a  city  can  remedy  a  nuisance  created  by  one  of 
its  sewers  by  extending  it  to  a  proper  place  of  outflow,  it 
may  be  subjected  to  successive  actions  for  damages  resulting 
from  its  failure  to  do  so.  City  of  Chattanooga  v.  Dowling, 
loi  Tenn.  342  (47  S.  W.  Rep.  700). 

Sec.  600.  Miscellaneous  notes.  The  grantee  pf  the 
original  creator  of  a  nuisance  is  liable  for  continuing  it  after 
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receiving  notice  for  its  removal.  Townes  v.  City  CoanciU 
52  S.  C.  396  (29  S.  E.  Rep.  851).  By  employing  an  inde- 
pendent contractor  to  paint  a  building  the  owners  or  occu- 
pants thereof  cannot  relieve  themselves  of  a  continuing 
duty  which  they  owe  to  the  public  not  to  create  or  main- 
tain a  public  nuisance  on  their  premises ;  nor  can  the  munici- 
pality in  which  such  building  is  located  be  absolved  from  a 
like  duty. in  respect  to  permitting  a  nuisance  to  be  main- 
tained, partly  or  wholly,  in  its  streets.  Moore  v.  Townsend,. 
76  Minn.  64  (78  N.  W.  Rep.  880). 
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Sec.    601.      Partition  by    agreement — ^Parol    partition. 

When  partition  is  made  by  mutual  releases,  they  should 
be  read  and  construed  together,  in  the  light  of  the  circum- 
stances attending  their  execution;  and  it  is  competent  to 
show  that  their  only  purpose  was  to  accomplish  the  par- 
tition, and  no  other  consideration  passed  between  the  par- 
ties, though  a  pecuniary  consideration  be  expressed  in  the 
deeds.  Carter  v.  Day,  59  O,  St.  96  (51  N.  E.  Rep.  967;  69 
Am.  St.  Rep.  757).  For  construction  of  particular  deed  of 
partition,  see  Townsend  v.  Outten,  95  Va.  536  (28  S.  E. 
Rep.  958).  A  parol  partition  cannot  be  sustained  where^ 
at  the  time  it  is  made,  there  are  a  married  woman  and  infant 
children  interested  in  the  land.  Camp  Mfg.  Co.  v.  Liver- 
man,  123  N.  C.  7  (31  S.  E.  Rep.  346).  Although  in  Kentucky 
a  parol  partition  of  land  is  invalid  under  the  statute  of 
frauds,  yet  it  is  held  that  when  such  partition  is  followed 
by  15  years  of  continuous  adverse  and  exclusive  posses- 
sion, by  each  cotenant,  of  their  respective  shares,  in  sever- 
alty, such  partition  will  operate  as  a  bar  to  a  claim  of  either 
upon  the  other  for  the  share  so  occupied,  or  will  suffice  to 
enable  the  one  to  maintain  an  action  to  recover  possession 
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of  it,  if  legally  deprived  thereof.  Slone  v.  Grider,  Ky. 
(44  S.  W.  Rep.  384;  19  Ky.  Law  Rep.  1698).  Where 
parties  interested  in  land  which  is  partitioned  between  them 
by  a  decree  having  no  binding  force  or  validity,  but  which 
was  confessedly  fair,  equitable  and  just,  acquiesce  in  the 
allotment,  take  possession  of  their  respective  shares,  and 
improve  them,  incumbering  and  conveying  them  at  will  for 
more  than  nine  years,  such  a  decree  will  constitute  good 
parol  partition  which  may  be  enforced  by  an  action  in 
equity  by  any  of  the  parties  thereto.  Gulick  v.  Huntley, 
144  Mo.  241  (46  S.  W.  Rep.  154}.  Particular  evidence  held 
sufficient  to  establish  a  parol  partition  of  land.  Kash  v. 
Coleman,  145  Mo.  645  (47  S.  W.  Rep.  503). 

Sec.  6o2.  Who  may  have  partition.  In  Pennsylvania 
an  equitable  estate  is  sufficient  to  sustain  a  partition,  even  at 
law,  regardless  of  Pub.  Laws,  1885,  p.  257.  Hanna  v. 
Clark,  189  Pa.  St.  321  (41  Atl.  Rep.  981).  Devisees  of  land 
under  a  will,  a  judicial  construction  of  which  has  deter- 
mined that  such  lands  are  to  be  disposed  of  as  personalty, 
cannot  have  partition  thereof.  Stoff  v.  McGinn,  178  111. 
46  (52  N.  E.  Rep.  1048).  Under  Neb.  Code  Civ.  Proc,  § 
802,  only  a  joint  tenant  or  tenant  in  common  of  realty  can 
maintain  an  action  for  its  partition.  Phillips  v.  Dorris,  56 
Neb.  293  (76  N.  W.  Rep.  555).  The  fact  that  one  tenant 
in  common  has  been  ousted  by  another  in  sole  possession, 
claiming  the  whole  under  a  conveyance  from  another  cotenv 
ant,  will  not  debar  a  court  of  equity  from  jurisdiction  in 
partition,  so  long  as  the  right  of  entry  is  not  barred  by  the 
statute  of  limitations.  They  are  siill  cotenants  for  the  pur- 
pose  of  partition,  under  W.  Va.  Code,  ch.  79,  §  i,  and  in  such 
suit  the  court  may  pass  on  the  adverse  right  claimed  by  the 
cotenant.  Cecil  v.  Clark,  44  W.  Va.  569  (30  S.  E.  K-r-  ^""^V 
Under  Mo.  Rev.  Stat.  1889,  §  7132,  lands  devised  in  fee  *^ 
remaindermen  subject  to  a  life  estate  in  favor  of  the  testa- 
tor's widow  may  be  partitioned  by  them,  subject  to  such 
life  estate.  Hayes  v.  McReynolds,  144  Mo.  348  (46  S.  W. 
Rep.  161).  But  such  a  partition  must  be  made  subject  to 
the  widov/'s  life  estate.  Gulick  v.  Huntley,  144  Mo.  241 
(46  S.  W.  Rep.  154).  The  right  of  a  widow  to  prevent  par- 
tition of  lands  of  her  deceased  husband  held  by  her  with 
others,  so  long  as  it  is  occupied  and  used  by  her,  does  not 
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pass  to  her  vendee.  Middleton  v.  Claughton,        Miss. 
(24  So.  Rep.  963). 

Sec.  603.  Extent  of  doctrine  of  implied  warranty  in 
partition.  In  the  case  of  Bussell  v.  King,  Tenn. 
(48  S.  W.  Rep.  310),  the  court  of  chancery  appeals  of  Ten- 
nessee say:  "We  fully  admit  that  in  the  case  of  a  partition, 
through  the  courts,  of  r^al  estate  held  in  joint  tenancy  or  tenancy 
in  common,  there  is  an  implied  warranty  between  the  parties 
thereto,  by  which  they  have  the  mutual  right,  upon  eviction 
of  part  by  paramount  title,  to  have  compensation  against 
each  other  for  the  loss  sustained;  that  this  remedy  exists 
against  aliens ;  that  the  statute  of  limitation  as  against  such 
right  begins  to  run  from  the  time  of  eviction ;  and  that  the 
remedy  of  the  party  evicted  is  by  bill  in  chancery  either  to 
set  aside  the  partition  or  for  contribution.  This  is  well 
settled  by  the  leading  case  of  Sawyers  v.  Cator,  8  Humph. 
256,  287  (47  Am.  Dec.  608),  argued  by  able  lawyers,  and 
decided  by  our  supreme  court  in  1847.  But  neither  this 
case  nor  any  other  case  coming  under  our  observation  or 
within  our  reserve  holds  that  when  an  heir  insists  upon  hav- 
ing commissioners  and  the  court  include  disputed  lands  in 
the  partition,  saying  that  he  will  take  the  risk,  and  after 
the  partition  is  made,  deliberately  takes  the  share,  including 
the  disputed  lands,  saying  that  he  is  not  afraid  of  the 
threatened  suit  for  it,  and  is  willing  to  take  the  risk  of  what 
he  has  done,  he  will  be  heard  to  demand  contribution  from 
his  co-heirs.  And  especially  is  this  so  when  his  co-heirs 
had  nothing  to  do  with  involving  him  or  the  estate  in  liti- 
gation. He  is  estopped  to  repudiate  the  result  and  conse- 
quences of  his  own  conduct,  on  the  plainest  principles  of 
equity  and  fair  dealing." 

Sec.  604.  Practice  in  action  for  partition — Miscellane- 
ous notes.  Applying  Ga.  Code,  §  4793,  it  is  held  that  the 
right  of  trial  by  jury  does  not  exist  in  that  state  where  the 
only  question  before  the  court  is  whether  or  not  a  fair  and 
equitable  division  of  the  land  can  be  made  by  metes  and 
bounds.  Rodgers  v.  Price,  105  Ga.  67  (31  S.  E.  Rep.  126). 
Where,  pending  a  partition  suit,  the  parties  thereto  acquire 
title  in  fee  and  right  to  possession  of  a  tract  of  land  not 
embraced  in  the  proceedings,  by  the  death  of  the  interven- 


569  EPITOME  OF  CASES.  §  604, 605 

% 

% 

ing  life  tenant,  and  which  comes  to  them  by  inheritance 
from  the  same  source  as  the  other  land,  such  tract  should 
be  included  in  the  proceedings.  Deshong  v.  Deshong,  i86 
Pa.  St.  227  (40  Atl.  Rep.  402;  65  Am.  St.  Rep.  855).  It  is 
competent  for  the  court  to  adjust  the  equities  of  the  parties 
including  the  allowance  of  rent  to  the  excluded  tenant. 
Where  a  tenant  in  common  making  improvements  on  the 
property  while  in  possession  of  it  is  charged  with  their  rental 
value  as  improved,  he  should  be  credited  with  the  original 
cost  of  the  improvements.  Fenton  v.  Wendell,  116  Mich.  45 
(74  N.  W.  Rep.  384;  72  Am.  St.  Rep.  502).  Particular  allega- 
tion of  ownership  in  partition  held  sufficient.  Hayes  v.  Mc- 
Reynolds,  144  Mo.  384;  (46  S.  W.  Rep.  161).  Where  com- 
missioners appointed  to  partition  city  lots  are  able  to  tpake 
a  fair  and  equitable  partition  without  establishing  building 
lines  thereon,  neither  the  commissioners  nor  the  court  have 
power  to  establish  such  lines  upon  the  ground  alone  that 
the  best  interests  of  the  property  thereby  would  be  con- 
served. Warren  v.  Sheldon,  173  111.  340  (50  N.  E.  Rep. 
1065).  For  case  determining  particular  questions  of  prac- 
tice in  an  action  for  partition  in  South  Carolina,  see  Barnes 
v.  Rodgers,  54  S.  C.  115  (31  S.  E.  Rep.  885).  Miss.  Code 
1892,  §  1764  applied — ^parol  evidence  in  partition  proceed- 
ings. Cox  V.  Kyle,  75  Miss.  667  (23  So.  Rep.  518).  The 
provisions  required  by  S.  C.  Rev.  Stat.  1893,  §  1950,  to  be 
inserted  in  a  writ  for  partition  are  not  required  to  be  in- 
serted in  an  order  for  the  writ,  Barnes  v.  Rodgers,  54  S. 
C.  115  (31  S.  E.  Rep.  885).  An  execution  cannot  be  issued 
to  satisfy  a  charge  of  owelty  against  land  in  partition  pro- 
ceedings until  the  confirmation  of  the  commissioner's  re- 
port.    In  re  Ausburn,  122  N.  C.  42   (29  S.  E.  Rep.  56). 

Sec.  605.  Partition  proceedings — ^Answer  by  defend- 
ants and  adjudication  of  their  rights.  In  Kentucky  in  an 
action  brought  in  the  circuit  court  for  a  division  of  lands, 
a  defendant  may  file  an  answer  setting  up  ownership. 
Logan  V.  Catron,        Ky.  (43  S.  W.  Rep.  213;  19  Ky. 

Law  Rep.  1200).  Where  defendants  owning  an  undivided 
interest  in  lands  involved  request  the  court  that  the  con- 
troversy between  themselves  as  to  their  several  rights  in 
such  interests  be  adjudicated  by  an  action  pending  in  an- 
other court,  they  afterward  cannot  complain  of  a  judgment 
rendered  in  accordance  with  such  request.    Warren  v.  Shel- 
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don,  173  111.  340  (50  N.  E.  Rep.  1065).  Where  a  bill  by 
a  part  of  the  heirs  of  a  deceased  grantor,  the  primary  pur- 
pose of  which  is  to  have  a  deed  executed  by  him  declared 
a  mortgage  and  to  be  permitted  to  redeem  therefrom,  asks 
that  their  interests  be  partitioned  between  them,  other  heirs 
who  are  made  defendants  cannot  complain  because  the 
decree  made  in  favor  of  the  plaintiffs  did  not  apportion 
their  interests  between  them  where  they  asked  no  such 
relief  and  it  does  not  clearly  appear  from  the  record  that 
they  were  entitled  to  it.  Ragor  v.  Brenock,  175  111.  494 
(51  N.  E.  Rep.  888)! 

Sec.  606.    Allowance   of   costs   and   attorney's   fees. 

Costs  may  be  apportioned  among  the  parties  in  such  pro- 
portions as  the  court  may  deem  equitable  and  just.  War- 
ren v.  Sheldon,  173  111.  340  (50  N.  E.  Rep.  1065).  Where, 
under  Ga.  Code,  §  1902,  it  is  adjudged  that  costs  of  the 
proceedings  be  paid  in  equal  parts  by  the  parties,  the  por- 
tion due  from  each  is  a  charge  upon  his  interest  in  the 
land  and  may  be  collected  by  a  sale  of  such  interest.  Hin- 
nant  v.  Wilder,  122  N.  C.  149  (29  S.  E.  Rep.  221).  A  stat- 
ute (Mo.  Rev.  Stat.  1889,  §  7182)  authorizing  the  allowance 
of  attorney's  fees  in  a  suit  for  partition  does  not  apply  to 
proceedings  in  equity  to  obtain  a  decree  confirming  a  valid 
parol  partition.  Gulick  v.  Huntley,  144  Mo.  241  (46  S.  W. 
Rep.  154).  It  is  error  to  charge  a  part  of  the  complainant's 
attorney's  fee  against  a  defendant  who  successfully  main- 
tains his  plea  that  he  is  the  sole  owner  of  the  land.  Dunn 
V.  Berkshire,  175  111.  243  (51  N.  E.  Rep.  770).  See  Ballards* 
Law  of  Real  Prop.,  Vol.  VI,  §  676.  Ky.  Stat.,  §  889 ;  Civ. 
Code,  §  499,  subd.  13,  permitting  the  allowance  of  attorney's 
fees  in  partition  proceedings  as  a  part  of  the  costs,  does 
not  authorize  the  taxing  of  any  part  of  the  plaintiff's  at- 
torney's fees  against  defendants  who  have  resisted  the 
partition.     Lang  v.  Constance,        Ky.  (46  S.  W.  Rep. 

693;  20  Ky.  Law  Rep.  502). 

In  Nebraska  a  plaintiff's  attorney's  fees  are  not  taxable 
as  costs  in  an  action  for  partition,  where  the  proceedings 
are  adversary.  Oliver  v.  Lansing,  57  Neb.  352  {yy  N.  W. 
Rep.  802).  The  court  say:  "Section  841  of  the  Code  of 
Civil  Procedure  is  as  follows:  'All  the  costs  of  the  pro- 
ceedings in  partition  shall  be  paid  in  the  first  instance  by 
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the  plaintiffs,  but  eventually  by  all  the  parties  in  propor- 
tion to  their  interests,  except  those  costs  which  are  created 
by  contests  above  provided  for.'  It  was  said  in  Stanton 
Co.  V.  Madison  Co.,  lo  Neb.  304  (4  N.  W.  Rep.  1055),  that 
statutes  giving  costs  'are  not  to  be  extended  beyond  the 
letter,  but  are  to  be  construed  strictly.'  The  term  'costs' 
in  its  common  acceptation  does  not  include  attorney's  fees; 
and,  whatever  may  be  the  rule  in  friendly  action  for  par- 
tition, we  are  entirely  clear  that  there  is  no  authority  under 
the  section  quoted  for  taxing  such  fees  in  cases  like  this, 
where  the  plaintiff's  title  or  right  to  partition  is  contested. 
If  this  were  not  so,  as  was  said  in  Swartzell  v.  Rogers,  3 
Kan.  380,  'the  more  doubtful  the  plaintiff's  right  of  re- 
covery, the  greater  shall  be  the  defendant's  liability  to 
the  plaintiff's  counsel  for  costs.'  In  Hutts  v.  Martin,  134 
Ind.  587  (33  N.  E.  Rep.  676),  it  was  held  that  a  statute 
providing  for  the  taxation  of  all  costs  and  necessary  ex- 
penses against  the  partitioners  was  not  broad  enough  to 
cover  a  liability  for  attorney's  fees  incurred  in  prosecuting 
an  action  for  partition.  In  Kilgour  v.  Crawford,  51  111. 
249,  construing  a  statute  providing  for  the  allowance  of 
counsel  fees  in  suits  for  partition,  the  court  say:  'Where 
the  proceedings  are  amicable,  and  the  parties  defendant  do 
not  deem  it  necessary  to  employ  counsel  to  protect  their  in- 
terests, it  is  proper  that  the  power  given  by  this  law  should 
be  exercised,  as  all  the  parties  have  che  benefit  of  the  par- 
tition. But  where  the  defendants  deem  it  necessary  to 
employ  counsel  in  order  to  protect  their  interests,  and  se- 
cure a  just  partition  or  an  equitable  assignment  of  dower, 
we  can  see  no  reason  why  they  should  be  required  not  only 
to  pay  the  fees  of  their  own  counsel,  but  also  a  part  of 
the  fees  of  adverse  counsel.  This  is  not  done  in  other 
legal  proceedings,  in  some  of  which  it  might  be  done  with 
much  more  propriety, — as  when,  for  example,  a  defendant  is 
resisting  the  payment  of  an  honest  debt.  In  these  partition 
proceedings  the  defendants  have  generally  been  guilty  of 
no  default  or  wrong.  In  many  cases  there  are  minor  heirs 
or  married  women,  which  circumstance  renders  legal  pro- 
ceedings unavoidable;  and,  even  where  there  are  not,  the 
mere  fact  that  the  joint  owners  have  not  been  able  to  agree 
upon  a  partition  is  no  reason  why  the  defendants  should 
be  made  to  pay  the  counsel  of  complainants.    We  are  sat- 


§  606^8  PARTITION.  572 

isfied  that  the  act  should  be  construed  as  intending  a  taxa- 
tion of  counsel  fees  only  in  cases  where  the  proceedings 
are  amicable.'  The  same  rule  is  recognized  in  Finch  v. 
Garrett,  102  la.  381  (71  N.  W.  Rep.  429)  ;  Grubb's  Appeals, 
82  Pa.  St.  29;  Fidelity  Insurance  Trust  &  Safe-Deposit 
Co.'s  Appeal,  108  Pa.  St.  342;  Metheny  v.  Bohn,  164  111. 
495  (45  N.  E.  Rep.  loii)  ;  Lang  v.  Constance,  Ky. 
(46  S.  W.  Rep.  693) ;  Duncan  v.  Duncan,  63  la.  150  (18  N. 
W.  Rep.  858)." 

Sec.  607.    Adjudication  of  title  in  action  for  partition. 

Questions  of  adverse  title  may  be  determined  and  partition 
decreed  afterward.  Phillips  v.  Dorris,  56  Neb.  293  (76  N. 
W.  Rep.  555).  Under  Mo.  Rev.  Stat.  1889,  §§  7145,  7148, 
a  court  has  jurisdiction  to  determine  questions  of  title,  and 
its  decree  is  conclusive  upon  all  parties  thereto  as  to  any 
adverse  interests  which  they  fail  to  litigate.  Lindell  Real- 
Estate  Co.  v.  Lindell,  142  Mo.  61  (43  S.  W.  Rep.  368). 
For  further  application  of  these  sections  to  a  particular 
case  in  which  a  decree  in  partition  proceedings  was  held 
not  to  bar  a  husband's  right  to  assert  an  estate  in  curtesy 
against  the  heirs  of  his  wife,  see  Martin  v.  Trail,  142  Mo. 
85  (43  S.  W.  Hep.  655).  Under  W.  Va.  Code,  1891,  ch. 
79,  §  I,  in  a  suit  in  equity,  for  partition,  between  parties 
entitled  thereto,  a  stranger  to  them,  claiming  the  land  under 
a  right  wholly  denying  the  right  under  which  partition  is 
sought,  and  distinct  therefrom  and  hostile  thereto,  cannot 
be  made  a  party,  and  compelled  to  submit  his  title  to  a 
court  of  equity.  Carberry  v.  West  Virginia  &  P.  R.  Co,> 
44  W.  Va.  260  (28  S.  E.  Rep.  694). 

Sec.  608.    Judgment  in  partition  proceedings — ^Force 

and  effect.  A  decree  which  simply  declares  what  interest 
each  party  shall  have  without  alloting  a  specific  part  ^o 
each,  is  inoperative.  Gulick  v.  Huntley,  144  Mo.  241  (46 
S.  W.  Rep.  154).  A  decree  of  partition  under  a  bill  asking 
for  a  partition  of  all  the  lands  in  a  county  is  not  void  be- 
cause the  bill  fails  to  describe  the  lands  by  metes  and 
bounds,  the  decree  accurately  setting  forth  the  boundaries 
of  the  land  which  were  ascertained  by  a  commissioner  ap- 
pointed by  the  court.  Elk  Valley  Coal  &  Iron  Co.  v.  Doug- 
lass,       Tenn.  (48  S.  W.  Rep.  365).    A  judgment  in 
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partition  is  not  binding  upon  persons  who  are  not  parties 
thereto.  Sutton  v.  Read,  176  111.  69  (51  N.  E.  Rep.  801). 
Where  one  holding  as  a  trustee  more  than  one  interest  in 
property  sought  to  be  partitioned,  under  distinct  trusts,  is 
made  a  party  in  his  capacity  of  trustee  of  one  of  the  trusts, 
the  other  interests  held  by  him  are  not  affected  by  the 
judgment  of  partition.  Numsen  v.  Lyon,  87  Md.  31  (39 
Atl.  Rep.  533).  An  order  of  court  made  upon  the  prayer 
of  a  married  woman  in  a  partition  suit  brought  by  her, 
that  her  husband  should  be  excluded  from  a  distributive 
share  in  the  portion  set  apart  to  her,  is  conclusive  upon 
him,  he  being  made  a  party  to  the  suit.  Reese  v.  Meetze, 
51  S.  C.  333  (29  S.  E.  Rep.  73).  A  partition  decree  allot- 
ting lands  previously  purchased  by  the  husband,  to  him 
and  his  wife  jointly,  does  not  change  the  community  char- 
acter of  the  property.  Cunha  v.  Hughes,  122  Cal.  in  (54 
Pac.  Rep..  535;  68  Am.  St.  Rep.  27).  One  who  accepts  the 
lands  awarded  him  by  the  provisions  of  a  consent  decree 
partitioning  real  estate,  thereby  ratifies  the  entire  decree 
and  holds  the  lands  subject  to  the  burdens  imposed  thereon 
by  such  decree.  Clark  v.  Charles,  55  Neb.  202  (75  N.  W. 
Rep.  563).  Conditions  and  covenants  between  owners  in 
common  of  mining  property  concerning  their  method  of 
working  and  using  it  are  absolved  by  a  partition  of  the 
property  betweien  them.  Bragdon  v.  Blaisdell,  91  Me.  326 
(39  Atl.  Rep.  1036). 

Sec.  609.  Partition  sales.  Construing  and  applying 
the  partition  statutes  of  Tennessee  (Mill.  &  V.  Code,  §§ 
3993-3996)  it  is  held  that  although  the  statute  gives  an 
adult  jointly  interested  as  tenant  in  common  in  lands  with 
minors  the  right  to  separate  his  interest  from  the  others 
by  a  sale  of  the  land  for  that  purpose  if  it  is  necessary, 
equity  is  not  deprived  of  the  power  to  decline  to  order 
a  sale  of  the  land  for  partition  on  the  petition  of  a  minor 
by  his  next  friend,  where  it  appears  that  it  is  not  to  the 
best  interest  of  such  minor  to  sell.    Pitman  v.  England, 

Tenn.  (46  S.  W.  Rep.  464).    A  partition  sale  will 

not  be  ordered  without  proof  of  necessity  therefor.  Cox 
V.  Kyle,  75  Miss.  667  (23  So.  Rep.  518).  The  court  say: 
"The  common  law  gave  the  joint  owners  of  land  a  right  to 
have  a  partition  in  kind ;  and  the  right  of  selling  the  land 
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and  dividing  the  proceeds,  given  by  the  statute,  is  an  in- 
novation upon  the  common  law ;  and,  as  it  takes  away  from 
the  owner  the  right  to  keep  his  freehold  in  kind,  it  must  be 
strictly  pursued,  and  it  must  appear  from  the  record  that 
an  equal  division  cannot  be  made,  or  that  a  sale  of  the  land 
will  better  promote  the  interest  of  all  parties  than  a  parti- 
tion in  kind.  Tindall  v.  Tindall,  Miss.  (3  So.  Rep. 
581);  Roberts  v.  Coleman,  37  W.  Va.  157  (16  S.  E.  Rep. 
482) ;  Zirkle  v.  McCue,  26  Grat.  532 ;  Freem.  Co-Ten.,  § 
S37-"  Under  Starr  &  C.  Ann.  111.  Stat.,  ch.  106,  §  27,  where 
several  tracts  of  land  are  sold,  if  they  all  sell  for  enough  to 
make  a  total  amount  of  sales  equal  to  two-thirds  of  the 
amount  of  the  valuation,  the  sale  is  good,  though  some  par- 
ticular tract  sells  for  less  than  a  two-thirds  valuation ;  and 
a  sale  en  masse  after  offering  each  tract  separately  for 
a  larger  amount  than  the  aggregate  of  the  separate  bids 
is  not  unlawful.  Ward  v.  Ward,  174  111.  432  (51  N.  E. 
Rep.  806).  Applying  111.  Rev.  Stat.  1893,  ch.  106,'  §  31, 
providing  that  "the  proceeds  of  the  sale  shall  be  divided  ac- 
cording to  the  interests  of  the  parties,  as  directed  by  the 
court,"  it  is  held  that  the  proceeds  of  a  partition  sale  are 
not  personalty  to  which  the  administrator  of  a  decedent 
appointed  at  his  domicile  in  another  state  is  entitled  for  the 
payment  of  creditors  and  a  "family  allowance"  decreed  by 
the  court  of  such  state.  Smith  v.  Smith,  174  111.  52  (50 
N.  E.  Rep.  1083;  43  L.  R.  A.  403).  In  South  Carolina  it 
is  held  that  the  rule  of  caveat  emptor  does  not  apply  to 
partition  sales,  and  a  purchaser  at  such  sale  cannot  be 
compelled  to  comply  with  his  bid  unless  a  reasonably  clear 
and  marketable  title  be  ready  for  tender  to  him.  Mc- 
Michael  v.  McMichael,  51  S.  C.  555  (29  S.  E.  Rep.  403). 
When  parties  to  a  litigation  have  agreed  among  themselves, 
as  well  as  by  order  of  court,  that  the  credit  portions  of  the 
purchase  price  should  be  represented  by  notes  of  the  pur- 
chaser secured  by  special  mortgage  and  vendor's  privilege 
on  the  property  sold,  the  purchaser,  although  one  of  the 
heirs  in  a  partition  suit,  cannot  refuse  to  comply  with  that 
portion  of  the  bid.  Granting  that  an  heir  in  a  partition 
suit,  who  becomes  a  purchaser  at  the  partition  sale,  could 
not  be  called  upon  to  pay  the  cash  price  of  the  bid,  that 
fact  would  not  justify  such  purchaser  in  asking  a  title 
to  the  property  purchased,  unless  such  purchaser  executed  ; 
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simultaneously  the  notes  called  for  by  the  conditions  of 
the  sale.  Young  v.  Cade,  50  La.  Ann.  12  (23  So.  Rep. 
506).  111.  Laws  1889,  p.  215,  §§  29,  30,  construed  and  ap- 
plied— report  by  master — exceptions^-confirmation  and 
conveyance — conclusiveness.  Davies  v.  Gibbs,  174  111.  2,^2 
(51  N.  E.  Rep.  220).  How.  Ann.  Mich.  Stat.,  §  7852,  con- 
strued and  applied — jurisdiction  of  court  to  decree  partition 
sale.  Biddle  v.  Biddle,  117  Mich.  28  (75  N.  W.  Rep.  91). 
Va.  Code,  §  2564 — sale  when  partition  cannot  be  made — 
distribution  or  investment  of  proceeds,  and  effect  of  sale  on 
right  of  dower — amended.  Laws  1899- 1900,  P-  880. 


PARTNERSHIP  REAL  ESTATE. 


EPITOME  OF  CASES. 

Sec.  610.  As  to  what  constitutes  partnership  real  es- 
tate. Where  several  parties  unite  in  the  purchase  of  real 
estate,  not  as  a  permanent  investment,  but  as  a  specula- 
tion, and  w?th  a  view  of  selling  the  same  for  profit,  and 
there  is  community  of  ownership  of  the  property,  com- 
munity of  power  in  carrying  on  the  enterprise,  and  com- 
munity of  interest  in  the  profits  and  losses  arising  from 
the  same,  it  ordinarily  will  be  treated  as  a  partnership.  In 
such  a  case  the  land  will  be  regarded  in  equity  as  personal 
property,  and  the  partnership  agreement  between  the  part- 
ners, although  not  in  writing,  will  not  be  within  the  stat- 
ute of  frauds.  Nor  is  it  material  in  such  cases  in  whose 
name  the  purchase  of  the  real  estate  is  made  or  the  title 
taken,  as  the  property,  whether  standing  in  the  name  of 
a  partner  or  in  a  trustee,  will  be  deemed  to  be  partner- 
ship property.  Jones  v.  Davies,  60  Kan.  309  (56  Pac.  Rep. 
484;  72  Am.  St.  Rep.  354).  An  agreement  between  two 
persons  ty  which  one  Is  to  buy  lands  with  his  own  funds, 
hold  and  control  them,  and  the  other  is  to  negotiate  their 
sale,  the  net  profits  to  be  divided  between  them,  is  not  a 
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partnership.  Coward  v.  Clanton,  122  Cal.  451  (55  Pac. 
Rep.  147).  For  particular  contract  held  not  to  create  a 
partnership,  see  Mackie  v.  Mott,  146  Mo.  230  (47  S.  W. 
Rep.  897)  ;  Austin  v.  Neil,  62  N.  J.  U  462  (41  Atl.  Rep.  834). 
Particular  evidence  held  insufficient  to  show  that  two  per- 
sons sustain  the  relation  of  partners,  so  as  to  make  them 
liable  as  such  for  a  deficiency  arising  on  a  sale  of  mort- 
gaged premises.  Dillaway  v.  Peterson,  11  S.  Dak.  210  (76 
N.  W.  Rep.  925). 

Real  estate  purchased  with  partnership  funds  will  be 
treated  as  partnership  realty  although  the  title  be  taken  in 
the  name  of  the  firm  members  individually.  Rockefellar 
V.  Bellinger,  22  Mont.  418  (56  Pac.  Rep.  822)  ;  Quinn  v. 
Quinn,  22  Mont.  403  (56  Pac.  Rep.  824) ;  Holmes  v.  Stix, 

Ky.  (47  S.  W.  Rep.  243;  20  Ky.  Law  Rep.  593). 

In  the  first  case  cited  the  court  say:  "To  evince  pre- 
sumptively the  intention  to  take  and  hold  land  as  part- 
nership property,  which  has  been  conveyed  to  the  several 
co-partners,  nothing  need  be  shown,  except  that  the  land 
was  purchased  with  partnership  assets  or  funds;  and,  in 
the  absence  of  all  circumstances  tending  to  prove  the  in- 
tention to  have  been  otherwise,  that  presumption  will  usu- 
ally control  and  be  decisive.  As  an  aid  in  ascertaining  the 
intention  or  design  of  the  grantees,  it  is  proper  to  receive 
evidence  with  respect  to  any  matters  having  a  tendency 
to  disclose  that  intention,  whetner  occurring  before  or  after 
the  purchase.  To  make  the  land  conveyed  to  the  partners 
as  individual  persons  partnership  property,  it  is  not  ab- 
solutely indespensable  that  the  land  should  be  actually  used 
for  partnership  purposes ;  but  evidence  that  is  was  so  used 
is  some  evidence  that  the  conveyance  is  to  be  treated  as 
granting  to  the  partnership  the  equitable  ownership,  and 
that  the  conveyance  is  not  to  have  the  legal  effect  of  mak- 
ing the  grantees  simply  tenants  in  common.  These  rules 
are  supported  by  reason,  and  in  accord  with  the  decided 
weight  of  authority.  Hoxie  v.  Carr,  i  Sumn.  173  (Fed. 
Cas.  No.  6802) ;  Smith  v.  Smith,  5  Ves.  189;  Hunt  v.  Ben- 
son, 2  Humph.  459;  King  v.  Weeks,  70  N.  C.  372;  Buchan 
v.  Sumner,  2  Barb.,  Ch.  165  (47  Am.  Dec.  305) ;  CoIIumb  v. 
Read,  24  N.  Y.  505 ;  Fairchild  v.  Fairchild,  64  N.  Y.  471 ; 
George,  Partn.,  §§  45,  48 ;  Goldthwaite  v.  Janney,  102  Ala. 
431  (15  So.  Rep.  560;  48  Am.  St.  Rep.  56,  and  note  on  p. 
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67;  28  L.  R.  A.  161)  ;  note  to  Page  v.  Thomas,  43  O.  St. 
38  (i  N.  E.  Rep.  79;  54  Am.  Rep.  793,  and  cases  cited); 
and  see  McKinnon  v.  McKinnon,  5  C.  C.  A.  530  (56  Fed. 
Rep.  409)." 

Sec.  61 1.  Conversion  of  partnership  realty  into  per- 
sonalty by  conveyance  from  one  partner  to  the  other.    A 

conveyance  by  one  of  two  partners  to  the  other  of  all  his 
interest  in  partnership  realty  held  by  them  as  tenants  in 
common,  "to  have  and  to  hold,  to  control  and  manage,  sell 
and  convey,  the  whole  or  any  part  of  said  premises,  as  a 
part  of  the  partnership  property  *  *  *  and  to  pay  over 
to  the  grantor,  his  heirs  and  assigns,  or  their  legal  repre- 
sentatives, such  portion  thereof  as  shall,  at  the  closing  of 
the  partnership  business  *  *  *  belong  to  or  become 
due  or  coming  to  the  said  grantor,  his  heirs,  executors,  as- 
signs or  other  legal  representatives,"  operates,  as  between 
the  partners  or  their  representatives,  to  convert  the  land 
into  personalty.  Darrow  v.  Calkins,  154  N.  Y.  503  (49  N. 
E.  Rep.  61 ;  61  Am.  St.  Rep.  637;  48  L.  R.  A.  299). 

Sec.  612.  Miscellaneous  notes.  Where  two  partners 
agree  to  form  a  stock  company  and  convey  to  it  all  their 
partnership  property  for  stock  in  such  company,  the  trans- 
action amounts  to  a  dissolution  of  the  partnership  and  the 
settlement  of  its  affairs,  and  one  partner  will  not  be  per- 
mitted to  retain  the  benefit  of  reservations  made  for  his 
personal  benefit  in  such  conveyance  without  the  knowledge 
of  the  other  partner.  Coggswell  &  Boulter  Co.  v.  Coggs- 
well,        N.  J.  Eq.  (40  Atl.  Rep.  213).     Where  a  sur- 

viving partner  makes  a  mortgage  upon  the  partnership 
property  to  secure  his  individual  debt,  the  extent  of  the 
interest  covered  by  the  mortgage  is  uncertain,  but  the 
mortgagee  is  entitled  to  foreclose  the  mortgage  and  acquire 
under  foreclosure  all  the  interest  of  the  mortgagor  in  the 
mortgaged  property.  Ramsbottom  v.  Bailey,  124  Cal.  259 
(56  Pac.  Rep.  1036). 


PARTY  WALLS. 


EPITOME  OF  CASES. 

Sec  613.  Ownership  of  party  wall — ^Nature  of  estate 
in — ^Liability  for  injuries  from  falling  of  walL  Owners  of 
a  party  wall,  Kuilt  on  the  line  between  them  at  joint  ex- 
pense, are  not  tenants  in  common,  but  each  owns  in  sev- 
eralty the  part  situated  on  his  own  land,  with  the  ease- 
ment of  support  from  the  other  part.  Shiverick  v.  R.  J. 
Gunning  Co.,  58  Neb.  29  (78  N.  W.  Rep.  460).  Citing, 
Sullivan  v.  Graffort,  35  la.  531 ;  Dauenhauer  v.  Devine,  51 
Tex.  480;  Burton  v.  Moffitt,  3  Or.  29;  Bloch  v.  Isham,  28 
Ind.  37  (92  Am.  Dec.  287)  ;  Hoffman  v.  Kuhn,  57  Miss. 
746  (34  Am.  Rep.  491)  ;  Andrae  v.  Haseltine,  58  Wis.  395 
(17  N.  W.  Rep.  18;  46  Am.  Rep.  635).  Where  a  party  wall 
is  constructed  by  one  of  two  adjoining  owners  on  the  boun- 
dary line  between  them  under  an  agreement  that  when  the 
other  owner  makes  use  of  it  he  shall  pay  half  of  its  cost, 
until  such  condition  is  complied  with  the  builder  of  the 
wall  is  the  owner  of  the  whole  of  it  and  is  liable  for  any 
injury  resulting  from  its  negligent  maintenance.  Mickel 
V.  York,  175  111.  62  (51  N.  E.  Rep.  848).  Citing,  Gorham 
v.  Gloss,  125  Mass  32  (28  Am.  Rep.  234)  ;  Richardson  v. 
Tobey,  121  Mass.  457  (23  Am.  Rep.  283)  ;  Glover  v.  Mers- 
man,  4  Mo.  App.  90;  Gettwerth  v.  Hedden,  30  La.  Ann. 
30.  As  to  the  rights  and  liabilities  of  the  owners  of  a 
party  wall  in  Louisiana,  see  Monteleone  v.  Harding,  50  La. 
Ann.  1 147  (23  So.  Rep.  990). 

Sec.  614.  Contracts  concerning  party  walls.  A  party 
wall  agreement  which  has  been  executed  or  so  far  per- 
formed as  to  estop  the  parties  from  denying  the  existence 
of  the  easement,  is  valid.  Horr  v.  Hollis,  20  Wash.  424 
(55  Pac.  Rep.  565).  In  New  York  it  is  held  that  where 
two  adjoining  owners  one  of  whom  is  about  to  erect  a 
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wall  enter  into  an  agreement  that  such  wall  shall  stand 
equally  on  their  land,  shall  be  a  party  wall,  and  that  when 
the  other  owner  or  his  representatives  desire  to  use  it  they 
shall  pay  a  share  of  its  cost,  the  covenant  for  contribution 
does  not  run  with  the  land.  Sebald  v.  MulhoUand,  155  N. 
Y.  455  (50  N.  E.  Rep.  260),  distinguishing  Mott  v.  Oppen- 
heiraer,  135  N.  Y.  312  (31  N.  E.  Rep.  1097;  17  L.  R.  A. 
409).  Where  one  of  the  parties  to  a  party  wall  deed  cov- 
enants that  he  or  his  grantee,  whenever  they  make  use  of 
such  wall,  will  pay  one-half  of  the  expenses  of  the  con- 
struction thereof,  and  further  provides  that  such  covenant 
shall  run  with  the  lot,  a  charge  or  lien  is  thereby  created 
on  such  lot,  which  will  bind  the  same  in  the  hands  of  sub- 
sequent purchasers  until  discharged.  The  promise  to  pay 
being  personal  to  the  owner  of  the  lot  constructing  the 
wall,  such  owner  may  assign  the  same  to  any  one  he  may 
please;  and  such  assignee  may  maintain  a  suit  to  enforce 
payment  of  such  liability.  Parsons  v.  Baltimore  Building 
&  L.  Ass'n,  44  W.  Va.  335  (29  S.  E.  Rep.  999 ;  67  Am.  St. 
Rep.  769)!  Where  a  party  wall  is  built. by  one  of  two  ad- 
joining owners  under  a  contract  between  them  that  the 
other  will  contribute  one-half  its  value  when  he  should  use 
it,  the  latter  on  using  the  wall  cannot  refuse  to  pay  the 
value  of  it  to  him  on  account  of  its  not  being  constructed 
according  to  the  terms  of  the  contract,  but  he  is  liable  on 
a  quantum  meruit.  Keith  v.  Ridge,  146  Mo.  90  (47  S.  W. 
Rep.  904).  Where  one  erecting  a  building  joined  it  to  a 
wall  belonging  to  another  agreeing  to  pay  him  a  certain 
sum  under  a  parol  contract  which  he  believed  gave  him 
one-half  interest  in  the  wall,  but  which  the  owner  of  the 
wall  regarded  simply  as  a  contract  for  the  compensation 
for  the  use  thereof,  a  court  of  equity  will  not  compel  the 
removal  of  the  wall  on  account  of  the  agreement  being  in 
parol,  but  will  adjust  the  equities  of  the  parties  by  ascer- 
taining the  damage  done  to  the  owner  of  the  wall  by  the 
building  joining  thereto  and  the  permanent  benefits  re- 
ceived by  the  other,  and  render  judgment  accordingly. 
Moore  v.  Owen,        Tenn.  (46  S.  W.  Rep.  1005).    For 

construction  of  particular  party  wall  contracts,  see  National 
Life  Ins.  Co.  v.  Lee,  75  Minn.  157  {jy  N.  W.  Rep.  794) ; 
Smith  V.  Kennard,  54  Neb.  523  (74  N.  W.  Rep.  859). 


PLATS  AND  SURVEYS. 


EPITOME  OF  CASES. 

Sec.  615.  Location  of  disputed  comers*  Where  the 
contest  was  over  the  location  of  the  original  comer  as  es- 
tablished by  government  survey,  and  two  different  points, 
and  only  two,  were  claimed  and  testified  to  as  being  such 
corner,  it  was  not  error  for  the  court  to  ask  the  jury 
whether  such  corner  was  at  one  point  or  the  other,  instead 
of  submitting  the  general  question  of  where  such  corner 
was.  Black  v.  Walker,  7  N.  Dak.  414  (75  N.  W.  Rep* 
787).  The  rule  is  well  settled  that  the  corner  of  a  govern- 
ment subdivision  of  land  is  where  the  United  States  sur* 
veyors  establish  it,  whether  the  location  is  right  or  wrong. 
If  a  government  quarter-section  or  section  post  has  dis- 
appeared, the  site  of  its  location  may  be  established  by- 
clear  and  satisfactory  evidence,  and,  if  so  established,  will 
control  and  govern  as  fully  as  if  the  original  post  re- 
mained. Minn.  Gen.  Stat.,  §  836,  is  construed  in  harmony 
with  this  rule.  Beltz  v.  Mathiowitz,  ^2  Minn.  443  (75  N» 
W.  Rep.  699). 

Sec.  6x6.  Surveys  and  maps  as  evidence*  An  ancient 
flraft  of  a  survey  purporting  to  have  been  made  by  a  dep- 
uty who  made  the  survey,  found  in  the  place  where  his 
official  papers  were  kept,  upon  the  identification  of  the 
hand  writing,  is  admissible  in  evidence  to  determine  the 
boundaries  of  the  survey.  Mineral  R.  &  Min.  Co.  v.  Auten^ 
188  Pa.  St.  568  (41  Atl.  Rep.  327).  A  statute  (Mo.  Rev. 
?tat.  1889,  §  8312)  providing  that  only  surveys  made  by 
the  county  surveyor,  by  authority  of  the  United  States  or 
by  mutual  consent  of  the  parties  shall  be  considered  legal 
evidence  in  any  court,  does  not  render  any  surveyor  in- 
competent to  testify  to  a  survey  or  the  correctness  of  a 
plat  thereof  made  by  him.    Hopper  v.  Hickman,  145  Mo. 
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411  (46  S.  W.  Rep.  973).  Particular  case  in  which  the 
United  States  survey  is  held  admissible  to  explain  a  plat 
subsequently  made  by  officers  of  the  government.  Wig- 
gins Ferry  Co.  v.  Louisville,  E.  &  St.  L.  Con.  R.  Co.,  178 
111.  473  (53  N.  E.  Rep.  411).  A  surveyor's  record  made  in 
a  proceedii\g  to  establish  corners,  lines,  etc.,  which  simply 
recites  that  "The  parties  present  and  consenting  to  the  sur- 
vey and  location  of  corners,"  without  giving  the  names  of 
such  owners  of  the  adjacent  land  as  were  present,  is  not 
admissible  in  evidence  without  proof  that  all  such  owners 
had  been  given  the  notice  required  by  i  Ind.  Stat.  1852,  p. 
469,  or  that  they  had  consented  in  writing  to  such  survey, 
or  that  they  were  present  and  consented  to  it.  Williams 
V.  Atkinson,  152  Ind.  98  (52  N.  E.  Rep.  603).  A  map  to 
which  reference  is  made  in  a  deed  is  admissible  on  a  ques- 
tion of  boundaries.  Olsen  v.  Rogers,  120  Cal.  225  (52  Pac. 
Rep.  486).  A  plat,  the  accuracy  of  which  is  attested  by 
the  evidence  of  the  surveyor  who  made  it,  is  admissible  in 
evidence  on  the  question  of  boundary  without  proof  of  its 
execution,  authentication  and  record.  Justen  v.  Schaaf, 
175  111.  45  (51  N.  E.  Rep.  695).  For  particular  case  as 
to  admissibility  of  map  in  evidence,  see  Taylor  v.  McConigle, 
120  Cal.  11^3  (52  Pac.  Rep.  159). 

Sec.  617.  Miscellaneous  notes.  In  surveying  a  tract 
of  land  to  determine  the  number  of  acres  in  it,  the  com- 
putation should  be  made  by  horizontal  rather  than  surface 
measurement.  Gilmer  v.  Young,  122  N.  C.  806  (29  S.  E. 
Rep.  830).  To  locate  a  line  the  original  order  of  survey 
must  be  followed  and  a  posterior  line  cannot  be  controlled 
by  a  reversed  survey.  Tucker  v.  Satterthwaite,  123  N.  C. 
511  (31  S.  E.  Rep.  722).  As  to  the  consideration  surveyors 
in  Georgia  must  give  to  adverse  claimants  when  proces- 
sioning their  lands,  see  Bowen  v.  Jackson,  loi  Ga.  817  (29 
S.  E.  Rep.  40).  Boundaries  fixed  by  the  application  of 
wefl-known  rules  to  government  surveys  regularly  made 
will  be  upheld  as  against  a  later  survey  made  by  individuals 
and  based  upon  a  changed  condition  of  the  land.  Brown 
v.  Milliman,  119  Mich.  606  (78  N.  W.  Rep.  785).  The  lines  of 
a  survey  marked  upon  the  face  of  the  earth,  if  ascertainable, 
govern  plans  made  from  such  survey.  Stetson  v.  Adams, 
91  Me.  178  (39  Atl.  Rep.  575).     Parol  evidence  is  admissible 
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to  show  the  line  actually  run  and  marked  by  a  surveyor^ 
though  it  deviates  from  the  course  called  for.  Hagins  v. 
Whitaker,        Ky.  (43  S.  W.  Rep.  224;  19  Ky.  Law 

Rep.  1203).  Bounds  and  starting  points  are  questions  of 
fact  to  be  determined  by  testimony,  and  surveyors  have 
no  more  authority  than  other  men  to  determiije  them  by 
their  own  notions.  Radford  v.  Johnson,  8  N.  Dak.  182 
{^^  N.  W.  Rep.  6oi).  corrections  made  by  an  officer  in 
his  draft  of  a  survey  after  he  has  marked  the  lines  on  the 
land,  by  which  a  part  of  the  land  is  cut  off,  govern  the 
boundaries  of  a  survey  where  they  are  made  before  it  is 
returned  to  the  land  department  and  a  patent  is  issued  in 
accordance  with  such  corrections.  Mineral  R.  &  Min.  Co. 
v.  Auten,  188  Pa.  St.  568  (41  Atl.  Rep.  327).  A  land  owner 
submitting  to  a  statutory  survey  under  Ind.  Rev.  Stat.  1894^ 
§  8030,  does  not  thereby  lose  any  of  his  land,  nor  surrender 
any  valid  title  he  may  have,  no  matter  how  it  may  have  been 
acquired,  Wood  v.  Kuper,  150  Ind.  622  (50  N.  E.  Rep.  755)  ; 
and  is  not  estopped  Irom  claiming  title  to  his  land  though 
such  survey  remains  unappealed  from,  since  it  is  only  prima 
facie  evidence  in  favor  of  the  lines  and  corners  so  run  and 
established,  and  nothing  more.  Spacy  v.  Evans,  152  Ind. 
431  (52  N.  E.  Rep.  605).  Ind.  Rev.  Stat.  1894,  f  8030,  ap- 
plied— appeal  from  survey  of  land.  Bennett  v.  Simon,  152 
Ind.  490  (53  N.  E.  Rep.  649).  la.  Laws  15th  Gen.  Assem., 
ch.  8,  §  4,  applied— conclusiveness  of  survey  establishing 
corners.     Richards  v.  Schneider,        la.  (76  N.  W.  Rep. 

711).  Nev.  Stat.  1887,  p.  97,  construed  and  applied — plac- 
ing of  monuments  by  surveyor  general  at  places  where 
railroads  cross  county  line.  Humboldt  Co.  v.  Lander  Co., 
24  Nev.  461  (56  Pac.  Rep.  228).  The  presumption  of  cor- 
rectness* given  to  surveys  of  a  county  surveyor  by  N.  Dak. 
Codes,  §  2028,  applies  only  to  surveys  made,  authenticated 
and  proved  as  provided  by  statute.  Radford  v.  Johnson,. 
8  N.  Dak.  182  {^7  N.  W.  Rep.  601).  Mich.  Laws  1899,  No. 
19s,  p.  306,  provides  tor  the  filing  and  recording  of  a  copy 
of  the  minutes  made  by  surveyors  or  civil  engineers  in  the 
subdivision  of  lands. 


POSSESSION. 


EPITOME  OF  CASES. 

Sec.  6i8.  Possession  defined.  Possession  is  one  de- 
gree of  title.  It  implies  a  present  right  to  deal  with  the 
property  at  pleasure  and  to  exclude  others  from  meddling 
with  it.  Justice  v.  Aiken,  104  Ga.  714  (30  S.  E.  Rep.  941). 
Citing,  Sullivan  v.  Sullivan,  66  N.  Y.  41.  In  defining  pos- 
session the  supreme  court  of  Arizona,  in  the  case  of  Tid- 
well  V.  Chiricahua  Cattle  Co.,        Ariz  (53  Pac.  Rep. 

192),  say:  "'Possession  is  the  detention  or  enjoyment  of 
a  thing  which  a  man  holds  or  exercises  by  himself  or  by 
another,  who  keeps  or  exercises  it,  in  his  name.'  Redfield 
V.  Railroad  Co.,  25  Barb.  54.  ^Possession  of  land  is  the 
holding  of,  and  exclusive  exercise  of  dominion  over  it.' 
Booth  V.  Small,  25  la.  177.  'There  are  two  kinds  of  pos- 
session of  real  property  known  to  the  law, — actual  and  con- 
structive. It  is  actual  possessioxi  when  the  owner  goes 
upon  the  land  to  take  possession,  and  exercises  acts  of 
ownership  over  it;  also  when  one  having  the  title  is  in 
possession  of  land  by  his  tenant,  agent,  or  steward.' 
Fleming  v.  Maddox,  30  la.  240.  *By  actual  possession  is 
meant  a  subjection  to  the  will  and  dominion  of  the  claim- 
ant, and  is  usually  evidenced  by  occupation,  by  a  substan- 
tial inclosure,  by  cultivation,  or  by  appropriate  use.*  Cor- 
yell v.  Cain,  16  Cal.  567.  'Actual  possession  as  much  con- 
sists of  a  present  power  and  right  of  dominion  as  an  actual 
corporal  presence.'    Minturn  v.  Burr,  16  Cal.  107-109." 

Sec.  619.    Possession    as   notice   of   rights   or   title* 

Actual  possession  of  land  is  notice  to  the  world  of  the 
possesor's  ownership  or  interest  therein.  Best  v.  Zutavern, 
53  Neb.  604  (74  N.  W.  Rep.  64) ;  Rodgers  v.  Turpin,  105  la. 
183  (74  N.  W.  Rep.  925)  ;  Burr  v.  Toomer,  103  Ga.  159  (29 
S.  E.  Rep.  692);  Butler  v.  Thweatt,  119  Ala.  325  (24  So. 
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Rep.  545).  This  rule  is  statutory  in  Georgia.  Code  1895, 
§  3931-  Neal  V.  Jones,  100  Ga.  765  (28  S.  E.  Rep.  427). 
Such  possession  is  constructive  notice  of  everything  which 
a  party  interested  in  the  premises  would  get  by  inquiring 
of  the  party  in  possession.  Essex  Co.  Nat.  Bank  v.  Harri- 
son, 57  N.  J.  Eq.  91  (40  Atl.  Rep.  209)  ;  Joiner  v.  Duncan, 
174  111.  252  (51  N.  E.  Rep.  323) ;  Ream  v.  Goslee,  21  Ind. 
App.  241  (52  N.  E.  Rep.  93) ;  Dennis  v.  Northern  Pac.  Ry. 
Co.,  20  Wash.  320  (55  Pac.  Rep.  210)  ;  Ellison  v.  Torpin, 
44  W.  Va.  414  (30  S.  E.  Rep.  183) ;  Ambrose  v.  Huntington, 
34  Or.  484  (56  Pac.  Rep.  513).  Possession  of  land  by  one 
under  a  bond  for  title  executed  by  an  infant  is  sufficient  to 
charge  another  with  notice  of  the  existence  of  such  bond 
and  of  any  act  of  ratification  or  affirmance  thereof  by. the 
infant  on  coming  of  age.  Barlow  v.  Robinson,  174  111.  317 
(51  N.  E.  Rep.  1045).  Possession  of  land  by  the  holder  of 
the  legal  title  who  has  purchased  the  equitable  title  by 
parol  from  another,  constitutes  such  notice  of  his  rights  to 
a  third  person  subsequently  taking  a  deed  to  the  land 
from  the  former  owner  of  the  equity,  as  will  prevent  his 
claiming  as  a  bona  fide  purchaser.  Du  Val  v.  Wilmer,  88 
Md.  66  (41  Atl.  Rep.  122).  One  purchasing  land  over 
which  a  railroad  company  is  operating  its  road  is  charge- 
able with  knowledge  of  its  legal  and  equitable  rights  in 
the  land  to  the  extent  of  the  legal  and  customary  width  of 
a  railroad  right  of  way.  Dennis  v.  Northern  Pac.  Ry.  Co., 
20  Wash.  320  (55  Pac.  Rep.  210).  This  rule  applies  to  a 
purchaser  at  a  judicial  sale.  Ex  parte  Alexander,  122  N. 
C  72.^  (30  S.  E.  Rep.  336).  The  rule  of  law  which  declares 
that  a  purchaser  of  real  estate  in  possession  of  another 
than  his  grantor  is  chargeable  with  knowledge  of  all  the 
rights  of  such  party  in  possession  has  exceptions.  It  does 
not  apply  where  the  possession  of  such  party  is  entirely 
consistent  with  the  record  title,  nor  where  such  party  was 
a  former  vendor  of  the  land  and  remained  in  possession; 
and  when  such  party  in  possession  holds  a  lease  of  the 
land,  and  the  purchaser  knows  of  the  existence  of  such 
.  lease,  he  may  attribute  the  possession  to  such  lease.  Red 
River  Valley  Land  &  Inv.  Co.  v.  Smith,  7  N.  Dak.  236  (74 
N.  W.  Rep.  194).  But  in  Nebraska  the  rule  is  held  to 
apply  to  a  grantor  continuing  in  possession  after  the  execu- 
tion of  his  deed.     Smith  v.  Myers,  56  Neb.  503  (76  N.  W. 
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Rep.  1084).  Where  a  title  is  devested  by  a  judicial  de- 
cree, a  continued  possession  thereafter  by  the  party  whose 
title  was  so  devested  is  presumed  to  be  in  subordination  to 
the  rights  of  the  party  in  whose  favor  the  decree  is  ren- 
dered ;  and  such  a  possession  is  not  sufficient  notice  to  put 
an  intending  purchaser  or  incumbrancer  on  inquiry,  as  to 
any  supposed  rights  of  the  party  in  possession,  in  the  ab- 
sence of  any  notice  by  the  latter  that  he  holds  adversely 
and  claims  ownership  in  himself.  Harms  v.  Coryell,  177 
111.  496  (53  N.  E.  Rep.  87). 


POWER  OF  ATTORNEY. 


EPITOME  OF  CASES. 

Sec.  620.  Requisites  of  power  of  attorney  and  author- 
ity conferred  by.  It  is  not  necessary  to  the  validity  of  a 
power  of  attorney  authorizing  an  agent  to  agree  in  writ- 
ing to  sell  lands,  binding  his  principal  to  convey  them,  that 
it  shall  be  proved  or  acknowledged.  Tyrrell  v.  O'Connor, 
56  N.  J.  Eq.  448  (41  Atl.  Rep.  674).  Mere  power  to  sell 
land  will  not  authorize  an  agent  to  bind  his  principal  by  a 
written  contract  to  convey ;  but  where  the  design  and  terms 
of  the  power  manifest  an  intention  to  give  the  agent  author- 
ity to  effect  a  sale  and  conveyance,  and  the  instrument  as- 
sumes to  ratify  the  "bargains"  he  may  make,  it  will  be  held 
to  give  him  authority  to  bind  his  principal  to  convey. 
Tyrrell  v.  O'Connor,  56  N.  J.  Eq.  448  (41  Atl.  Rep.  674). 
The  first  proposition  stated  above  is  supported  by  Riley  v. 
Hodgkins,  57  N.  J.  Eq.  278  (  41  Atl.  Rep.  1099).  A  power 
to  sell  and  convey  land  by  deed  of  warranty  does  not  carry 
with  it,  by  implication,  a  power  to  incumber  the  land  by 
mortgage.  Morris  v.  Ewing,  8  N.  Dak.  99  (76  N.  W.  Rep. 
1047).  Citing,  Wood  v.  Goodridge,  6  Cush,  117  (52  Am. 
Dec.  771)  ;  Jeffrey  v.  Hursh,  49  Mich.  31  (12  N.  W.  Rep. 
898)  ;  Insurance  Co.  v.  Bay,  4  N.  Y.  9 ;  Kinney  v.  Matthews, 
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69  Mo.  520;  Morris  v.  Watson,  15  Minn.  212  (Gil.  165); 
Campbell  v.  Association,  163  Pa.  St.  609  (30  Atl.  Rep.  222 ; 

42  Am.  St.  Rep.  818;  26  L.  R.  A.  117) ;  Lamy  v.  Burr,  36 
Mo.  85  (88  Am.  Dec.  135);  i  Jones,  Mortg.  129;  Switzer 
V.  Wilvers,  24  Kan.  384  (36  Am.  Rep.  259).  For  particular 
case  in  which  a  mortgage  executed  under  a  power  of  at- 
torney was  upheld,  see  Savings  Bank  v.  Daley,  121  Cal. 
199  (53  Pac.  Rep.  420).  A  deed  duly  executed  and  de- 
livered which  conveys  the  legal  title  to  real  estate  to  a 
vendee,  although  a  mere  power  of  attorney  to  sell,  is  not 
revoked  by  the  death  of  the  vendor.     McNeill  v.  McNeill, 

43  W.  Va.  765  (28  S.  E.  Rep.  717). 

Sec.  621*  Execution  of  power  by  instrument  which 
does  not  refer  to  it.  Where  a  conveyance  by  one  of  land 
embraced  in  a  power  of  attorney  to  sell  and  convey,  ex- 
ecuted to  him  by  M.  B.,  does  not  refer  to  the  power,  but 
after  describing  the  land  designates  it  as  "being  the  same 
property  I  bought  from  M.  B.  as  per  his  deed  to  me  on 
record,  and  by  virtue  of  which  purchase  I  declare  myself 
to  be  the  legal  owner  of  the  same,  and,  as  such,  I  bind  my- 
self, my  heirs  and  assigns,  to  warrant  and  defend  the  same 
against  any  and  all  claims,*'  it  is  held  that  such  a  convey- 
ance amounts  to  a  repudiation  of  the  power  of  attorney  and 
will  not  be  construed  as  conveying  the  title  by  exercise  of 
such  power.  Hill  v.  Conrad,  91  Tex.  341  (43  S.  W.  Rep. 
789).  The  court  say:  "The  rule  which  we  deduce  from 
the  American  authorities  is  that  a  trustee  or  donee  of  a 
power  may  execute  the  power  conferred  upon  him  by  an 
instrument  which  does  not  refer  to  the  power  itself ;  but  in 
such  case,  to  make  the  execution  of  the  power  valid,  it 
must  appear  from  the  instrument  or  from  the  attending 
circumstances  that  the  donee  or  trustee  did  in  fact  act 
under  and  by  virtue  of  the  power  conferred  upon  him  to 
dispose  of  the  property  in  iquestion,  and  that  it  was  his  in- 
tention to  dispose  of  the  property  in  accordance  with  the 
power  so  conferred.  If,  from  the  circumstances  or  the  in- 
strument executed,  it  be  doubtful  as  to  whether  it  was  the 
intention  to  execute  the  power  possessed  by  the  grantor, 
then  it  will  not  be  held  that  by  such  act  or  conveyance 
that  power  was  in  fact  executed.  2  Story,  Eq.  Jur.,  §  1062a ; 
Patterson  v.  Wilson,  64  Md.  193  (i  Atl.  Rep.  69)  ;  Yates 
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V.  Clark,  56  Miss.  212;  Andrews  v.  Brumfield,  32  Miss  107; 
Willard  v.  Ware,  10  Allen,  263 ;  Amory  v.  Meredith,  7  Allen, 
397;  Pease  v.  Iron  Co.,  49  Mo.  124;  Bangs  v.  Smith,  98 
Mass.  270;  Funk  v.  Eggleston,  92  Ill.,5i5  (34  Am.  Rep.  136)  ; 
South  V.  South,  91  Ind.  221  (46  Am.  Rep.  591)  ;  Jay  v. 
Stein,  49  Ala.  514;  Matthews  v.  McDade,  ^2,  Ala.  378." 


PUBLIC  LANDS. 


EPITOME  OF  CASES. 

Sec.  623.  Indians  and  public  lands.  At  the  time  of  the 
admission  into  the  Union  of  the  state  of  Nebraska  the 
lands  therein,  occupied  in  common  by  the  Pawnee  Indians, 
and  known  as  the  "Pawnee  Indian  Reservation,"  were  pub- 
lic lands,  within  the  meaning  of  §  12  of  the  act  of  con- 
gress known  as  the  "Enabling  Act"  (13  Stat.  47).  The 
fee-simple  title  to  said  lands  at  said  time  was  in  the  United 
States,  incumbered  only  with  the  right  of  said  Indians  to 
occupy  the  same.  State  v.  Kennard,  57  Neb.  711  (78  N. 
W.  Rep.  282).  A  person  not  a  citizen  of  the  Cherokee 
Nation  cannot  acquire  any  title  to  real  estate  therein  by 
purchase  nor  legally  occupy  the  same  except  with  the  con- 
sent of  some  citizen  of  the  Cherokee  Nation.  Case  v. 
Hall,        Ind.  Ten  (46  S.  W.  Rep.  180).     Prior  to  the 

Act  of  Cong.,  Jan.  i,  1898,  making  the  laws  of  Arkansas 
applicable  to  all  persons  in  the  Indian  Territory,  the  stat- 
ute of  frauds  did  not  apply  so  as  to  render  invalid  a  parol 
transfer  of  improvements  or  the  right  to  possession  of  real 
estate  in  the  Chickasaw  Nation.  Myers  v.  Mathis,  Ind. 
Ter.  (46  S.  W.  Rep.  178).     Construing  and  applying 

Mansf.  Ark  Dig.,  §  4476,  providing  that  "no  action  for  the 
recovery  of  real  property,  when  tlie  plaintiff  does  not  claim 
title  to  the  land,  shall  be  brought  or  maintained  when  the 
plaintiff  or  his  testator  or  intestate  had  been  five  years  out 
of  possession,"  which  was  put  in  force  in  the  Indian  Ter- 
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ritory  by  the  Act  of  Congress  aproved  May  2,  1890,  it  is  held 
that  the  court  will  take  judicial  notice  of  the  fact  that  the 
title  to  lands  in  the  Chickasaw  Nation  is  in  the  nation  and 
not  in  its  citizens,  and  one  claiming  only  the  right  of  oc- 
cupancy of  land  in  the  Chickasaw  Nation  who  has  not  been 
in  possession  for  more  than  five  years  cannot  maintain  a 
suit  for  its  possession.  Myers  v.  Mathis,  Ind.  Ter. 
(46  S.  W.  Rep.  178).  Under  Act  Cong.,  Feb.  8,  1887,  §  6, 
providing  for  the  allotment  of  lands  to  Indians,  Indians  of  the 
Nez  Perce  Tribe  who  have  received  and  accepted  allot- 
ments of  land  and  patents  therefor  under  the  provisions  of 
said  act  are  entitled  to  institute  or  defend  actions  in  the 
state  courts.  Wa-La-Note-Tke-Tynin  v.  Carter.  Ida. 
(53  Pac.  Rep.  106).  23  U.  S.  Stat.  340;  26  U.  S.  Stat. 
795>  construed  and  applied — title  to  and  leasing  of  Indian 
allotment  lands — power  of  secretary  of  interior.  Mosgrove 
v.  Harper,  33  Or.  252  (54  Pac.  Rep.  187).  For  an  ex- 
haustive and  historical  consideration  of  the  legal  rights  and 
title  of  the  Narragansett  Indians  in  respect  to  tribal  lands 
in  the  state  of  Rhode  Island,  and  the  validity  of  their  con- 
veyances thereof,  see  In  re  Narragansett  Indians,  20  R. 
I.  715  (40  Atl.  Rep.  347),  construing  R.  I.  Laws  1880,  ch. 
800. 

Sec.  623.  Conclusiveness  of  decisions  of  land  depart- 
ment— ^Power  of  state  courts.  Where  the  land  department 
has  rendered  its  final  decision  on  the  rights  of  contesting 
claimants  to  land,  awarding  the  land  to  one  of  them  to 
whom  a  final  receiver's  certificate  was  issued,  reciting  that 
he  was  entitled  to  a  patent,  courts  have  jurisdiction  to  de- 
termine the  rights  of  the  parties  to  the  land,  even  before 
patent  is  issued.  McHenry  v.  Nygaard,  72  Minn.  2  (74 
N.  W.  Rep.  1 106).  The  land  department  is  a  tribunal  ap- 
pointed by  congress  to  hear  and  determine  all  questions 
of  fact  arising  between  conflicting  claimants  to  public 
lands,  and,  when  such  questions  are  finally  decided  by  the 
officers  of  that  department,  the  decision  is  conclusive  every- 
where else,  as  regards  all  questions  of  fact.  Where  fraud 
or  imposition  has  been  practiced  on  the  party  interested, 
or  the  officers  of  the  law,  or  where  these  latter  clearly  have 
mistaken  the  law  applicable  to  the  facts,  courts  of  equity 
may  grant  relief ;  but  they  are  not  authorized  to  re-examine 
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into  a  mere  question  of  fact,  dependent  on  conflicting  evi- 
dence, and  to  review  the  weight  which  those  officers  at- 
tached to  such  evidence.  Equity  will  interfere  whenever  it 
is  clear  that  the  land  officers,  by  mistake  of  the  law,  have 
given  to  one  man  the  land  which,  on  the  undisputed  facts, 
belonged  to  another ;  but  to  authorize  a  court  to  re-examine 
and  pass  upon  questions  of  fact  decided  by  the  land  de- 
partment, on  account  of  fraud  practiced,  its  findings  of 
fact  and  the  conclusions  of  its  officers  must  be  fully  set 
out  in  the  complaint  and  it  must  appear  that  the  decision 
made  was  influenced  by  the  alleged  fraud,  and  in  the  ab- 
sence of  it  would  have  been  in  favor  of  the  complainant. 
Thornton  v.  Peery,  7  Okla.*  441  (54  Pac.  Rep.  649).  For 
an  exhaustive  discussion  of  these  principles,  see  the  opinion 
of  Burford,  J.,  in  Paine  v.  Foster,  9  Okla.  213  (53  Pac.  Rep. 
109).  A  state  court  may  by  injunction  restrain  one  whose 
claims  have  been  denied  by  the  land  department  from  inters 
fering  with  the  possession  of  the  successful  claimant.  Cal- 
houn V.  McCornack,  7  Okla.  347  (54  Pac.  Rep.  493)  ;  Cox 
V.  Garrett,  7  Okla.  375  (54  Pac.  Rep.  546).  When  a  motion 
for  review  in  a  contest  proceeding  before  the  department 
of  the  interior  has  been  overruled  and  denied,  and  the  un- 
successful contestants  have  had  notice  of  such  action,  the 
successful  homestead  entrymen  then  may  institute  an  action 
against  the  unsuccessful  contestants  for  the  possession  of 
said  premises,  notwithstanding  the  unsuccessful  contest- 
ants have  made  an  application  to  the  secretary  of  the  in- 
terior to  exercise  his  supervisory  powers  in  respect  to  the 
disposal  of  the  land  in  dispute.  Cox  v.  Garrett,  7  Okla.  375 
(54  Pac.  Rep.  546). 

Sec.  624.  School  lands — Statutes  construed.  The  title 
of  the  state  of  Mississippi  to  the  sixteenth  section  in  every 
township  as  school  lands  was  derived,  not  from  the  United 
States,  but  from  the  state  of  Georgia.  Street  v.  City  of 
Columbus,  75  Miss.  822  (23  So.  Rep.  773),  following  Jones 
V.  Madison  Co.,  72  Miss.  777  (18  So.  Rep.  87).  See  Bal- 
lards'  Law  Real  Prop.,  Vol.  IV,  §  637.  A  contract  by  the 
county  school  superintendent  to  convey  school  lands  though 
outside  his  authority,  is  ratifiea  by  the  state's  acceptance 
of  the  price,  so  as  to  bind  it  to  make  a  deed  to  the  lands. 
A  vendee  entering  into  possession  of  school  lands  under 
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a  contract  of  purchase  with  the  state  may  acquire  title  by 
the  statute  of  limitations.  Ambrose  v.  Huntington,  34  Or. 
484  (56  Pac.  Rep.  513).  Kan.  Gen.  Stat.  1897,  ch.  65,  §  2j^ 
construed  and  applied — forfeiture  proceedings  against  as- 
signee of  a  certificate  of  purchase — notice  by  publication. 
Abernathy  Furniture  Co.  v.  Spencer,  59  Kan.  168  (52  Pac. 
Rep.  425).  Miss.  Ann.  Code,  §  4148,  construed  and  applied 
— 25  years  adverse  possession  of  lands  under  a  school  lease 
as  a  bar  to  questioning  its  validity.  Forsdick  v.  Talla- 
hatchie Co.,  76  Miss.  622  (24  So.  Rep.  962).  For  compila- 
tion and  construction  of  statutes  of  Nebraska  governing 
the  leasing  of  school  lands,  see  State  v.  Wenzel,  55  Neb. 
210  (75  N.  W.  Rep.  579) ;  Luse'v.  Rankin,  57  Neb.  632  (78 
N.  W.  Rep.  258).  The  governor,  secretary,  and  auditor  of 
Oklahoma,  as  the  board  for  leasing  the  school,  college,  and 
public  building  lands  of  said  territory,  are  not  authorized, 
under  the  acts  of  congress  and  the  rules  prescribed  by  the 
secretary  of  the  interior,  to  lease  any  of  said  lands  for  a 
longer  period  than  three  years.  Renfrow  v.  Grimes,  6 
Okla.  608  (52  Pac.  Rep.  389).  Construing  and  applying  S. 
Dak.  Rev.  Stat.,  §  2477,  and  Comp.  Laws,  §§  1189-1191,  it  is 
held  that  lands  reserved  for  school  purposes  by  Act  of 
Congress,  1861,  under  which  the  territory  of  Dakota  was 
organized,  are  subject  to  an  easement  for  a  public  high- 
way. Riverside  Tp.  v.  Newton,  11  S.  Dak.  120  (75  N.  W. 
Rep.  899).  Tex.  Laws,  ch.  99,  §  11,  authorizing  the  for- 
feiture of  purchases  of  school  land  for  failure  to  pay  inter- 
est, applies  to  purchases  made  both  before  and  after  the 
passage  of  the  statute,  and  is  not  unconstitutional  as  being 
retroactive.  Fristoe  v.  Blum,  92  Tex.  76  (45  S.  W.  Rep. 
998).  Tex.  Const.,  Art,  7,  §  2,  construed  and  applied — set- 
ting apart  half  of  the  public  domain  for  the  school  fund. 
Hogue  V.  Baker,  92  Tex.  58  (45  S.  W.  Rep.  1004).  W.  Va. 
Laws  1872-73,  ch.  134,  construed  and  applied — ^sale  of  for- 
feited land  by  commissioner  of  school  lands.  Cecil  v. 
Clark,  44  W.  Va.  659  (30  S.  E.  Rep.  216).  For  recent 
Texas  statutes  concerning  public  school  lands,  see  Laws 
1900  (Spec.  Sess.),  pp.  26^35. 

Sec.  625.  Mining  claims — Location  and  relocation-^ 
Lode  and  placer  claims.  The  right  of  possession  of  a  min- 
ing  claim  comes  only  from  a  valid   location.      Hamilton  v. 
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Hudson,  21  Mont.  9  (S3  Pac.  Rep.  loi).  Under  the  acts  of 
congress  of  July  26,  1866,  and  May  10,  1872,  any  deposit  of 
mineral  matter,  or  indication  of  a  vein  or  lode,  found  in  a  min- 
eralized zone  or  belt,  within  defined  boundaries,  which  a  per- 
son is  willing  to  spend  his  time  and  money  to  follow,  in  ex- 
pectation of  finding  ore,  is  the  subject  of  a  valid  location;  and 
where  metallic  vein  matter  appears  at  the  surface,  a  valid  loca- 
tion of  a  ledge  deep  in  the  ground,  to  which  such  vein  matter 
leads,  may  be  made.  Hayes  v.  Lavagnino,  17  Utah  185  (53 
Pac.  Rep.  1029).  Citing,  i  Lind.  Mines,  §  336;  Mining  Co. 
v.  Cheesman,  116  U.  S.  529  (6  Sup.  Ct.  Rep.  481) ;  Harring- 
ton v.  Chambers,  3  Utah  94  (i  Pac.  Rep.  362) ;  Railway  Co. 
V.  Migeon,  68  Fed.  Rep.  811;  Burke  v.  McDonald,  Ida. 
(29  Pac.  Rep.  98)  ;  Book  v.  Mining  Co.,  58  Fed.  Rep. 
106;  Stephens  v.  Williams,  i  McCrary,  480  (Fed.  Cas.  No. 
13413)  ;  Shreve  v.  Mining  Co.,  11  Mont.  309  (28  Pac.  Rep. 
315) ;  Chambers  v.  Harrington,  4  Sup.  Ct.  Rep.  428;  Larkin 
v.  Upton,  144  U.  S.  19  (12  Sup.  Ct.  Rep.  614).  Lands  em- 
braced within  the  boundaries  of  a  Mexican  or  Spanish  grant 
in  New  Mexico  in  1893,  as  claimed,  and  which  were  sub  judice 
in  the  court  of  private  land  claims,  were  open  to  exploration 
and  purchase  under  the  mining  laws  of  the  United  States. 
As  against  a  subsequent  locator,  a  location  not  perfected  ac- 
cording to  the  territorial  laws  within  the  time  provided,  be- 
comes forfeited  and  void,  and  the  ground  embraced  therein 
becomes  open  to  location.  Lockhart  v.  Wills,  9  N.  M.  344  (54 
Pac.  Rep.  336).  Under  §  2320,  Rev.  Stat.  U.  S.,  the  locator 
of  a  mining  claim  is  not  required  to  be  the  original  discoverer 
of  the  vein  or  lode.  If,  at  tlie  time  of  making  the  location, 
there  is  the  discovery  of  a  vein  or  lode  of  quartz  or  other  rock 
in  place,  and  knowledge  on  the  part  of  the  locator  of  mineral 
there,  the  locator  is  entitled  to  make  his  location,  even  though 
the  discovery  was  first  made  by  some  one  other  than  the  lo- 
cator. Hayes  v.  Lavagnino,  17  Utah  185  (53  Pac.  Rep.  1029). 
See  opinion  for  definition  of  "vein"  and  "lode."  The  proof 
being  sufficient  to  support  the  finddng  that  the  location  of  a 
certain  mining  claim  was  substantially  in  compliance  with  § 
2324,  Rev.  Stat.  U.  S.,  a  conflicting,  but  subsequent,  location 
confers  no  rights  to  the  ground  in  conflict.  Argentine  Min. 
Co.  V.  Benedict,  18  Utah  183  (55  Pac.  Rep.  559).  The  at- 
tempt of  an  agent  emplo/ed  to  do  the  annual  assessment  work 
on  a  mining  claim,  after  failure  to  do  the  work,  to  relocate  the 
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claim,  is  a  fraud  on  his  principal.  Argentine  Min.  Co.  v. 
Benedict,  i8  Utah  183  (55  Pac.  Rep.  559).  One  of  several 
tenants  in  common  of  a  mining  claim  who  relocates  it  after 
their  failure  to  comply  with  the  required  conditions  as  to  labor 
or  improvements,  holds  as  trustee  for  his  cotenants,  although 
U.  S.  Rev.  Stat.,  §  2324,  provides  that  upon  such  failure  "the 
claim  or  mine  upon  which  such  failure  occurred  shall  be  open 
to  relocation  in  the  same  manner  as  if  no  location  of  the  same 
had  ever  been  made."  McCarthy  v.  Speed,  11  S.  Dak.  362 
{77  N.  W.  Rep.  590). 

A  placer  location  does  not  operate  to  confer  upon  the 
placer  claimant  the  title  or  possession  of,  or  withdraw  from 
subsequent  location  by  others,  known  lodes  or  veins  of  min- 
eral in  place  within  its  limits,  where  the  placer  patent  fails  to 
include  an  application  for  a  vein  or  lode  claim.  U.  S.  Rev. 
Stat.,  §  2333,  construed  and  applied.  Mt.  Rosa  Mining,  Mill- 
ing &  Land  Co.  v.  Palmer,  26  Colo.  56  (56  Pac.  Rep.  176). 
The  owner  of  an  unpatented  placer  claim  may  locate  a  lode 
claim,  or  consent  to  such  a  location  being  made  by  others, 
within  the  boundaries  of  his  placer  claim.  McCarthy  v.  Speed, 
II  S.  Dak.  362  (77  N.  W.  Rep.  590).  U.  S.  Rev.  Stat.,  §§ 
2320,  2333,  construed  and  applied — ^area  of  vein  or  lode  claim 
within  limits  of  placer  claim.  Mt.  Rosa  Mining,  Milling  & 
Land  Co.  v.  Palmer,  26  Colo.  56  (56  Pac.  Rep.  176), 

Sec  626.    Mining  claims — ^Location  by  aliens.    Where 

an  alien  performs  all  the  acts  necessary  to  a  valid  location  of 
a  mining  claim,  and  he  and  his  representatives,  claiming  to  be 
the  owners  thereof,  perform  the  work  necessary  to  keep  the 
claim  good  until  it  is  conveyed  to  a  citizen,  and  no  rights  of 
third  parties  have  attached  prior  to  the  conveyance,  as  between 
private  citizens,  in  which  the  government  is  not  interested, 
the  conveyance  vests  the  title  in  the  citizen.  Wilson  v.  Tri- 
umph Consol.  Min.  Co.,  19  Utah  66  (56  Pac.  Rep.  300;  75  Am. 
St.  Rep.  718).  The  court  say:  "After  an  examination  of  all 
the  authorities,  we  conclude  that,  as  a  general  rule,  it  is  true 
that  only  citizens  of  the  United  States  can  locate  mining 
claims ;  but  it  has  been  held  in  the  case  of  Manuel  v.  Wulff , 
152  U.  S.  505  (14  Sup.  Ct.  Rep.  651),  that  this  is  a  question 
that  can  only  be  asserted  by  the  government.  In  a  contest  by 
individuals,  as  in  this  case,  which  is  an  action  in  ejectment, 
that  question  does  not  arise.    When  a  party  applies  for  a  pat- 
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ent,  the  government  is  interested;  and  in  a  case  of  that  kind 
the  citizenship  of  the  parries  must  be  shown  before  they  would 
be  entitled  to  a  patent.  This  not  being  an  action  for  a  patent, 
but  an  action  in  ejectment  for  the  possession  of  the  Mormon 
Chief,  the  question  of  citizenship  does  not  arise,  and  cannot 
be  considered.  It  is  only  for  the  government  to  make  that 
objection  on  the  ground  of  noncitizenship.  Billings  v.  Smelt- 
ing Co.,  2  C.  C  A.  252  (SI  Fed.  Rep.  338)  ;  3  C.  C.  A.  59  (52 
Fed.  Rep.  250)  ;  Mining  Co.  v.  Megginson,  27  C.  C.  A.  63 
(82  Fed.  Rep.  89);  i  Lind.  Mines,  §§  232-234;  Jantzen  v. 
Copper    Co.,        Ariz.  (20   Pac  Rep.    93)  ;     Manuel  v. 

WulflF,  152  U.  S.  505  (14  Sup.  Ct.  Rep.  651) ;  Crcesus  Mining, 
Milling  &  Smelting  Co.  v.  Colorado  Land  &  Mineral  Co.,  19 
Fed.  Rep.  78;  Ferguson  v.  Neville,  61  Cal.  356;  Mining  Co. 
V.  Alexander,  2  S.  Dak.  557  (51  N.  W.  Rep.  346)  ;  Osterman 
V.  Baldwin,  6  Wall.  122;  Wulif  v.  Manuel,  9  Mont.  279  (23 
Pac.  Rep.  723) ;  Craig  v.  Radford,  3  Wheat.  594.  The  con- 
clusions reached  in  i  Lind.  Mines,  §  234,  and  which  appear  to 
us  to  be  sustained  by  the  greater  weight  of  authority  and  rea- 
son in  a  case  like  tHis,  are :  'First,  an  alien  may  locate  or  pur- 
chase a  mining  claim,  and,  until  "inquest  of  office"  may  hold 
and  dispose  of  the  same  in  like  manner  as  a  citizen ;  second, 
proceedings  to  obtain  patents  are  in  the  nature  of  "inquebt  of 
office,"  and,  in  such  proceedings,  citizenship  is  a  necessary 
and  material  fact  to  be  alleged  and  proved ;  third,  in  all  other 
classes  of  actions  between  individuals  with  which  the  govern- 
ment has  no  concern,  citizenship  is  not  a  fact  in  issue ;  it  need 
be  neither  alleged  nor  proved.*  These  rules  may  be  subject  to 
the  limitation  that  a  qualified  locator  may  relocate  the  claim 
in  the  possession  of  an  alien,  who  has  not  declared  his  inten- 
tion to  become  a  citizen,  if  such  relocation  be  made  without 
force  or  violence,  and  prior  to  the  declaration  of  intention  of 
naturalization  of  the  alien,  or  conveyance  of  his  rights  to  the 
claim  to  a  citizen.  As  against  a  mere  intruder  or  trespasser, 
or  one  having  no  higher  or  better  right  than  the  occupant, 
possession  of  the  mineral -claim  5s  prima  facie  evidence  of  a 
right  of  possession,  whether  the  occupant  be  an  alien  or  not. 
But,  as  against  one  connecting  himself  with  the  government 
title,  this  mere  occupancy  must  yield  to  the  higher  right.  I 
Lind.  Mines,  §§  216,  218;  Sparks  v.  Pierce,  115  U.  S.  408  (6 
Sup.  Ct  Rep.  102)  ;  Brandt  v.  Wheaton,  52  Cal.  430." 
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Sec.  627.  Mining  claims — Marking  boundaries— Notice 
of  location — Description.  Construing  and  applying  U.  S. 
Rev.  Stat.,  §  2324,  requiring  the  location  of  a  mining  claim 
to  be  distinctly  marked  on  the  ground  so  that  its  boundaries 
►readily  can  be  traced,  and  all  records  of  mining  claims  to  con- 
tain sufficient  descriptions  to  identify  them,  and  Mont.  Pol. 
Code,  §§  3610-3612,  requiring  the  locator  to  post  a  notice  at 
the  point  of  discovery,  giving  the  length  claimed  along  the 
vein  each  way,  and  its  general  course,  it  is  held,  that  during 
the  90  days  given  by  the  latter  statute  to  the  locator  in  whSch 
to  file  in  the  county  clerk's  office  his  declaratory  statement 
containing  a  definite  description  of  his  claim,  he  may  swing 
his  claim  in  any  direction  required  to  include  the  vein.  San- 
ders V.  Noble,  22  Mont,  no  (55  Pac.  Rep.  1037).  See  opin- 
ion for  exhaustive  discussion  and  review  of  the  authorities  on 
this  subject.  A  locator  of  a  mining  claim  will  not  be  deprived 
of  his  location  by  a  mistake  of  a  surveyor,  which  was  not  occa- 
sioned by  the  locator's  fault,  where  the  mistake  was  cured  by 
a  resurvey,  under  the  orders  of  the  land  department,  within  a 
few  days  after  the  owner  discovered  it.  Basin  Mining  &  Con- 
centrating Co.  V.  White,  22  Mont.  147  (55  Pac.  Rep.  1049)- 
Ariz.  Laws  1895,  Act.  No.  42,  construed  and  applied — require- 
ments of  location  notice — description  of  location.  Kinney  v. 
Fleming,        Ariz.  (56    Pac.    Rep.    723).      Colo.    Gen. 

Stat.,  §§  2400,  2409,  construed  and  applied — description  of 
claim  in  location  certificate — ^amendment.  Frisholm  v.  Fitz- 
gerald, 25  Colo.  290  (S3  Pac.  Rep.  1109).  The  construction 
given  a  notice  of  location  should  be  liberal  and  not  technical, 
and  a  notice  which  refers  to  a  known  mining  claim,  with  date 
of  its  location  or  to  recorded  claims  adjoining  it,  with  a  hoist- 
ing shaft  is  a  sufficient  compliance  with  the  law  requiring 
reference  to  be  made  to  some  natural  object  or  permanent 
monument.  Wilson  v.  Triumph  Consol.  Min.  Co.,  19  Utah 
66  (56  Pac.  Rep.  300;  75  Am.  St.  Rep.  718).  The  principle 
of  this  case  is  supported  by  Kinney  v.  Fleming,  Ariz. 
(56  Pac.  Rep.  723),  where  it  is  also  held  that  referring 
to  a  mine  in  a  location  notice  casts  upon  the  party  attacking 
the  notice  the  burden  of  showing  that  there  is  no  such  mine  as 
/he  one  to  which  reference  is  made. 

Sec.  628.    Mining  claims — Doing  required  amoimt  of 
^ork — ^Abandonment  and  forfeiture     Nev.  Stat.   1897,  p. 
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103,  §  2,  requiring  the  locator  of  a  mine,  in  order  to  hold  his 
claim,  to  sink  a  discovery  shaft,  or  make  a  cut  of  certain  depth, 
within  90  days  after  location,  is  not  in  conflict  with  the  act  of 
congress  which  gives  the  locator- one  year  to  do  the  $ioo 
worth  of  labor  prescribed  by  congress  as  a  condition  of  hold- 
ing the  claim.  A  mining  claim  may  be  forfeited  for  noncom- 
pliance with  federal  or  state  laws  or  miners'  rules,  whether 
such  laws  or  rules  so  provide  or  not.  Sissons  v.  Sommers,  24 
Nev.  379  (55  Pac.  Rep.  829).  The  court  say:  "Th^  con- 
gressional law,  we  think,  as  clearly  implies  that  the  states  and 
territories  may  require  a  reasonable  amount  of  work  to  be 
done  within  a  reasonable  time  after  location  independently  of 
the  annual  assessment  work  prescribed  by  congress.  We  are 
aware  that  the  policy  of  the  Nevada  statute  is  questioned  by 
many  miners  and  prospectors,  but  the  courts  are  not  to  ques- 
tion such  policy.  *  *  *  To  enable  a  party  to  maintain  a 
right  to  a  mining  claim  after  the  right  is  acquired,  it  is  neces- 
sary that  the  party  continue  substantially  to  comply,  not  only 
with  the  laws  of  congress,  but  with  the  valid  laws  of  the  state 
and  valid  rules  established  by  the  miners,  in  force  in  the  dis- 
trict where  the  claim  is  situated,  upon  which  such  right  de- 
pends. Failure  to  comply  with  such  laws  and  rules  works  a 
forfeiture,  whether  the  laws  and  rules  provide  for  forfeiture 
for  noncompliance  or  not,  and  the  mining  claim  becomes  sub- 
ject to  location  by  any  qualified  locator."  28  U.  S.  Stat,  at 
Large,  pp.  6,  1 14,  construed  and  applied — ^filing  of  notices  in, 
lieu  of  the  annual  assessment  work  required  by  U.  S.  Rev. 
Stat.,  §  2324.  Nesbitt  v.  De  Lamar's  Nev.  Gold-Min.  Co.,  24 
Nev.  273  (52  Pac.  Rep.  609).  One  co-owner  of  a  mining 
claim  attempting  to  exclude  another  by  a  relocation  does  not 
thereby  abandon  the  land.  Hulst  v.  Doerstler,  11  S.  Dak.  14 
(75  N.  W.  Rep.  270).  One  who  allows  his  location  to  become 
forfeited  by  failure  to  perfect  same,  as  required  by  law,  can- 
not set  up  as  an  excuse  for  failure  that  prior  to  the  expiration 
of  the  time  allowed  by  law  to  perfect  his  location  others  took 
adverse  possession  of  his  claim,  of  which  he  was  not  aware 
until  after  forfeiture.  In  order  for  adverse  possession  and 
ouster  to  furnish  an  excuse  for  not  perfecting  the  location  of 
a  mining  claim,  the  party  offering  such  excuse  in  some  way 
must  have  been  prevented  thereby  from  perfecting  his  location. 
Lockhart  v.  Wills,  9  N.  M.  344  (54  Pac.  Rep.  336),  overruling 
Lockhart  v.  Wills,  9  N.  M.  263  (50  Pac.  Rep.  318,  epitomized 
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in  Vol.  VI,  Ballards'  Real  Prop.,  §  697.  Particular  facts  held 
sufficient  to  show  the  abandonment  of  a  mining  location. 
Kinney  v.  Fleming,        Ariz.  (56  Pac.  Rep.  723). 

Sec.  629.  Mining  claims — ^Title  of  locator — ^Action  to 
quiet  title.  In  the  case  of  Mt.  Rosa  Mining,  Milling  &  Land 
Co.  V.  Palmar,  26  Colo.  176  (56  Pac.  Rep.  176),  the  supreme 
court  of  Colorado  say:  **It  is  urged  by  counsel  for  appellant 
that  the  mere  possessory  title  to  mining  claims  is  not  sufficient 
to  support  the  action  provided  for  in  §  255  of  the  Civil  Code. 
This  section  enacts  that:  'An  action  may  be  brought  by  any 
person  in  possession,  by  himself  or  his  tenant,  of  real  property,, 
against  any  person  who  claims  an  estate  therein  adverse  to  him^ 
for  the  purpose  of  determining  such  adverse  claim,  estate  or 
interest.'  The  estate  acquired  by  the  locator  of  a  mining  claim 
is  an  interest  in  real  property,  and  though  the  paramount  title 
remains  in  the  government,  the  courts  universally  have  recog- 
nized such  interest  as  a  freehold,  and  in  all  controversies  aris- 
ing between  the  locator  and  other  persons,  as  to  any  right  or 
claim  thereto,  he  is  treated  as  the  owner  in  fee.  Mining  Co. 
V.  Fremont,  7  Cal.  317;  Hughes  v.  Devlin,  23  Cal.  502;  Mer- 
ritt  V.  Judd,  14  Cal.  60;  Roseville  Alta  Min.  Co.  v.  Iowa  Gulch 
Min.  Co.,  15  Colo.  29  (24  Pac.  Rep.  920;  22  Am.  St.  Rep. 
373) ;  Forbes  v.  Gracey,  94  U.  S.  762.  As  was  said  in  Hughes 
V.  Devlin,  23  Cal.  502:  'Although  the  ultimate  title  in  fee  in 
our  public  mineral  lands  is  vested  in  the  United  States,  yet,  as 
between  individuals,  all  transactions  and  all  rights,  interests 
and  estates  in  the  mines  are  treated  as  being  an  estate  in  fee, 
and  as  a  distinct  and  vested  right  of  property  in  the  claimant 
or  claimants  thereof,  founded  upon  their  possession  or  appro- 
priation of  the  land  containing  the  mine.  They  are  treated,  as 
between  themselves  and  all  persons  but  the  United  States,  as 
the  owners  of  the  land  and  the  mines  therein.'  Such  being  the 
character  of  the  locator's  title,  it  is  obvious  that  the  foregoing 
provisions  of  the  Code  are  as  applicable  to  mining  claims  as 
to  any  other  real  property,  and  his  rig'ht  to  avail  himself  of  the 
remedy  therein  provided  is  too  clear  to  admit  of  dispute.  Dahl 
V.  Raunheim,  132  U.  S.  260  (10  Sup.  Ct.  Rep.  74) ;  Perego  v. 
Dodge,  163  U.  S.  160  (r6  Sup.  Ct.  Rep.  971)  ;  Noyes  v.  Man- 
tle, 127  U.  S.  348  (8  Sup.  Ct.  Rep.  1132)  ;  Gillis  v.  Downey, 
29  C.  C.  A.  286  (85  Fed.  Rep.  483)."  Ariz.  Rev.  Stat.,  § 
3132,  construed  and  applied — ^pleading,  parties,  practice  and 
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evidence  in  actions  to  determine  title  to  mining  claims.  Jor- 
dan V.  Duke,  Ariz.  (53  Pac.  Rep.  197)  ;  Jordan  v. 
Schuerman,        Ariz.          (53  Pac.  Rep.  579). 

Sec.  630.    Mining  claims^-Miscellaneous  notes.    An 

agreement  to  locate  a  mining  claim  for  the  benefit  of  or  in 
trust  for  others,  if  made  prior  to  the  location,  is  valid,  although 
not  in  writing;  but  after  location  is  in  fact  made,  the  claim 
becomes  real  property  and  can  be  conveyed  only  as  such. 
Reagan  v.  McKibben,  11  S.  Dak.  270  (76  N.  W.  Rep.  943). 
See  opinion  for  particular  evidence  held  insufficient  to  show 
that  a  location  was  made  in  trust.  A  patent  obtained  in  his 
own  name  by  one  cotenant  of  mineral  land  inures  to  the  benefit 
of  all  the  co-owners,  and  the  same  rule  applies  to  his  purchase 
from  another  of  a  title  initiated  by  a  relocation.  Mills  v.  Hart, 
24  Colo.  505  (  52  Pac.  Rep.  680 ;  65  Am,  St.  Rep.  241 ) .  Mont. 
Code  Civ.  Proc.,  §  592,  confers  upon  a  tenant  in  common  of  a 
mining  claim  the  right  to  an  injunction  against  a  cotenant 
who  assumes  and  exercises  exclusive  ownership  over,  or  takes 
away,  destroys,  lessens  in  value,  or  otherwise  injures  the  prop- 
erty, whenever  he  would  have  had  such  right  as  against  a 
stranger  to  the  subject  of  common  ownership.  Harrigan  v. 
Lynch,  21  Mont.  36  (52  Pac.  Rep.  642)  ;  Connole  v.  Boston 
&  M.  Consol.  C.  &  S.  Min.  Co.,  20  Mont.  523  (52  Pac.  Rep. 
263).  Particular  evidence  held  sufficient  to  entitle  a  locator 
of  a  mining  claim  to  an  injunction  to  restrain  another  from 
working  it.  Boyd  v.  Desrizier,  20  Mont.  444  (52  Pac.  Rep. 
53).  A  mere  "chance"  that  veins  worked  by  a  defendant  while 
operating  within  the  limits  of  his  own  possession,  have  their 
apexes  within  the  plaintiff's  property  will  not  authorize  an  in- 
junction against  the  defendant  working  them.  Montana  Ore- 
Pur.  Co.  V.  Boston  &  M.  Consol.  C.  &  S.  Min.  Co.,  22  Mont. 
159  (56  Pac.  Rep.  120).  Mont.  Comp.  Stat.  1887,  div.  5, 
§  1497,  construed  and  applied — condemnation  by  mine  owner 
of  right  to  construct  a  ditch  over  another's  claim.  Glass  v. 
Basin  Min.  &  Concentrating  Co.,  22  Mont.  151  (55  Pac.  Rep. 
1047).  Under  the  statutes  of  Washington  a  locator's  posses- 
sory interest  in  a  mining  claim  for  which  no  patent  has  been 
issued  may  be  sold  on  execution,  but  the  lien  of  a  judgment 
against  him  does  not  attach  to  it.  Phoenix  Min.  &  Mill.  Co. 
V.  Scott,  20  Wash.  48  (54  Pac.  Rep.  777). 
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Sec.  631.    Swamp  and  tide  lands — Statutes  construed* 

A  survey  of  swamp  and  overflowed  lands  granted  to  the  state 
by  congress  is  sufficient  selection  of  same  to  segregate  them 
from  the  public  domain,  and  render  them  liable  to  sale  or  entry 
as  property  of  the  state.  Betz  v.  Illinois  Cent.  R.  Co.,  52  La. 
Ann.  893  (24  So.  Rep.  644).  U.  S.  Rev.  Stat.,  §  2479,  ^^^' 
strued  and  applied — ^grant  of  swamp  lands  to  the  states — ^title 
to  submerged  islands  and  land  formed  by  accretion.  People 
V.  Warner,  116  Mich.  228  (74  N.  W.  Rep.  705).  Or.  Laws 
1878,  p.  41,  construed  and  applied — ^sale  of  tide  lands — exces- 
sive purchase.  Warren  y.  De  Force,  34  Or.  168  (55  Pac.  Rep. 
532).  Wash.  Const.  Art.  15,  §  i;  Laws  1897,  p.  229,  §  53, 
construed  and  applied — leasing  of  harbor  area  in  front  of  tide 
lands.  State  v.  Bridges,  19  Wash.  44  (52  Pac.  Rep.  326;  4a 
L.  R.  A.  593).  Wash.  Const.,  Art.  15,  §  3,  construed  and  ap- 
plied— extension,  by  municipality,  of  street  over  tide  lands. 
State  V.  Bridges,  19  Wash.  428  (53  Pac.  Rep.  547).  The  im- 
prover of  tide  lands  who  has  a  prior  right  to  purchase  the  same 
under  Wash.  Laws  1890,  ch.  14,  is  one  who  makes  improve- 
ments for  himself  and  not  in  subordination  to  or  under  any 
one  else.  Tullis  v.  Tacoma  Land  Co.,  19  Wash.  140  (52  Pac. 
Rep.  1017).  Wash.  Laws  1891,  p.  405;  Laws  1895,  P-  5^7 » 
Laws  1897,  pp.  229-263,  §  70,  construed  and  applied — ^sale  of 
tide  lands — application  of  proceeds.  Tacoma  Land  Co.  v. 
Young,  18  Wash.  495  (52  Pac.  Rep.  244).  Wash.  Laws  1893, 
ch.  99,  construed  and  applied — excavation  of  water  ways  and 
filling  in  tide  lands — enforcement  of  contractor's  lien.  Mis- 
sissippi Valley  Trust  Co.  v.  Hofius,  20  Wash.  272  (55  Pac. 
R^P-  54)-  Wash.  Laws  1895,  p.  771,  §  71,  construed  and  ap- 
plied— preference  right  of  abutting  owners  to  purchase  tide 
lands.  In  re  Seattle  Tide  Lands,  19  Wash.  298  (53  Pac.  Rep. 
341).  Wash.  Laws  1895,  ch.  178,  §  61,  construed  and  ap- 
plied— trial  of  contests  before  the  board  of  state  land  com- 
missioners— appeal.  In  re  Seattle  Tide  Lands,  19  Wash.  298 
(53  Pac.  Rep.  341).  Wash.  Laws  1897,  p.  254,  §  52,  con- 
strued and  applied — appeal  from  land  commissioner's  decision 
in  contest  over  right  to  purchase  tide  lands.  State  v.  Superior 
Court  of  Island  Co.,  9  Wash.  198  (52  Pac.  Rep.  1009).  As 
to  sufficiency  of  notice  and  bond  in  such  appeals,  see  Tullis  v. 
Tacoma  Land  Co.,  19  Wash.  140  (52  Pac.  Rep.  1017).  Wash. 
Laws  1897,  ch.  89,  §  27,  providing  for  the  forfeiture  by  the 
commissioner  of  public  lands  of  all  contracts  issued  by  the 
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state  to  purchasers  of  "school  or  other  lands,"  on  account  of 
failure  to  pay  interest,  applies  to  tide  lands.  State  v.  Bridges, 
19  Wash.  431  (53  Pac.  Rep.  545).  As  to  the  enforcement  of 
an  assessment  for  the  reclamation  of  swamp  lands  in  Cali- 
fornia, see  Reclamation  Dist.  No.  537  v.  Burger,  122  Cal.  442 
(55  Pac.  Rep.  156).  The  resurvey  of  1875  of  certain  swamp 
lands  granted  to  Indiana  by  the  United  States  under  the  swamp 
land  act  of  1850,  held  invalid.  Mason  v.  Calumet  Canal  & 
Imp.  Co.,  150  Ind.  699  (50  N.  E.  Rep.  85). 

Sec.    632.     Town-site    lands  —  Miscellaneous    notes. 

Under  the  act  of  congress  of  March  2,  1867  (14  Stat.  541), 
the  interests  of  the  occupants  attach  simultaneously. with  the 
making  of  a  town-site  entry,  and  no  person  who  may  have 
occupied  land  on  the  town  site  previous  thereto,  or  may  occu- 
py such  lands  thereafter,  but  who  was  not  a  settler  and  occu- 
pant at  the  time  of  the  entry,  is  a  beneficiary  under  the  act, 
nor  can  such  person  derive  any  benefit  directly  by  reason  of  the 
entry.  By  the  term  "entry,"  under  the  act,  is  meant  the  filing 
of  an  application  by  the  proper  officer  with  the  register  of  the 
land  office,  and  proof  showing  the  performance  of  the  statu- 
tory conditions  respecting  the  settlement  and  occupancy  of  the 
land  as  a  town  site.  No  delay  on  the  part  of  the  government 
in  allowing  the  entry  can  aflfect  the  rights  of  those  who  were 
bona  fide  occupants  at  the  time  of  filing  the  application  and 
proof,  or  of  those  claiming  through  such  occupants,  provided 
the  entry  ultimately  is  made  on  the  proof  submitted  with  the 
application.  Lockwitz  v.  Larson,  16  Utah  275  (52  Pac.  Rep. 
279).  This  case  is  followed  and  approved  in  Holland  v.  Bu- 
chanan, 19  Utah  II  (56  Pac.  Rep.  561).  An  occupant  upon 
the  public  domain  of  the  United  States,  which  land  is  there- 
after platted  into  blocks,  streets  and  alleys,  and  entered  as 
provided  by  an  act  of  congress  approved  March  2,  1867,  and 
known  as  the  "Town-Site  Act,"  may  lose  whatever  right  he 
acquired  by  prior  occupancy  and  possession  by  abandonment, 
and  such  abandonment  may  be  inferred  from  his  acts  and  dec- 
larations and  from  the  declarations  of  such  occupant's  grantee. 
Boise  City   v.    Flanagan,        Ida.  (53    Pac.    Rep.    453). 

An  occupant  of  a  town  site  lot,  before  legal  title  has  passed 
from  the  government,  can  maintain  a  suit  in  ejectment  against 
one  who  is  in  possession  thereof,  as  his  tenant;  and  such  ten- 
ant is  estopped  from  in  any  way  questioning  his  landlord's 
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title.  Shy  v.  Brockhause,  7  Okla.  35  (54  Pac.  Rep.  306). 
An  occupant  in  possession  may  transfer  and  sell  his  equitable 
right  to  a  lot  under  the  town-site  before  patent.  Clawson  v. 
Wallace,  16  Utah  300  (52  Pac.  Rep.  9).  A  city  to  which  land 
has  been  dedicated  as  a  town  site  under  Co'o.  Rev.  Stat  1868, 
Art.  II,  ch.  84,  does  not  acquire  the  title  in  fee  to  the  streets, 
but  the  dedicator  retains  a  reversionary  interest  which,  upon 
vacation  of  the  streets,  passes  to  his  grantees  of  abutting  lots, 
nc  reservation  having  been  made  by  h'm.  0!in  v.  Denver  & 
R.  G.  R.  Co.,  25  Colo.  177  (53  Pac.  Rep.  454).  Town-site 
trustees  appointed  under  authority  of  the  act  of  congress  of 
May  14,  1890,  relating  to  town  sites  in  Oklahoma,  hold  the 
title  to  the  lands  in  trust  both  for  the  government  and  for  the 
several  occupants  and  cannot  dispose  of  the  land,  except  for 
the  purposes  and  to  the  uses  provided  by  the  statute.  They 
have  no  interest  in  the  land,  and  all  the  occupants  of  lots  are 
necessary  parties  defendant  in  a  proceeding  in  equity  to  charge 
them  as  trustees  for  a  homestead  claimant  who  has  been  de- 
feated in  the  land  department.  Paine  v.  Foster,  9  Okla.  213 
(53  Pac.  Rep.  109).  After  an  exhaustive  discussion  of  the 
subject  the  supreme  court  of  Oklahoma  hold  that  the  legisla- 
ture of  that  territory  may  provide  for  the  taxation  of  improve- 
ments on  undeeded  lots  in  town  sites,  or  for  the  taxation  of 
any  possessory  right  thereto;  but  it  has  no  authority  to  sub- 
ject to  taxation  the  lots  themselves,  or  to  authorize  their  con- 
veyance under  tax  proceedings,  until  they  shall  have  been 
deeded  to  a  rightful  claimant  therefor,  and  Stat.  1893,  ch.  70, 
Art.  I,  §  15,  did  not  attempt  to  do  this,  but  only  to  subject 
improvements  on  undeeded  town-site  lots  to  taxation.  To- 
peka  Commercial  Sec.  Go.  v.  McPherson,  7  Okla.  332  (54  Pac. 
Rep.  489),  reversing  a  former  opinion  in  the  same  case;  To- 
peka  Commercial  Sec.  Co.  v.  McPherson,        Okla.  (52 

Pac.  Rep.  395).  An  owner  of  a  placer  mining  claim  location 
who,  for  more  than  twenty  years,  fails  to  assert  his  rights 
against  one  claiming  the  same  land  under  a  deed  from  a  town- 
site  trustee  to  whom  the  land  was  patented  as  a  town  site  after 
the  location  of  the  mining  claim,  thereby  loses  his  rights  by 
laches.  Horsky  v.  Moran,  21  Mont.  345  (53  Pac.  Rep.  1064). 
Utah  Comp.  Laws,  §  2816,  construed  and  applied — notice  of 
entry  of  town-site  lands.  Holland  v.  Buchanan,  19  Utah  11 
(56  Pac.  Rep.  561).    Utah  Comp.  Laws,  §  2817,  construed 
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and    applied — town    site    statement — ^amendment.      Clark    v. 
Kirby,  i8  Utah  258  (55  Pac.  Rep.  372). 

Sec.  633.    Grants  to   railroads — Miscellaneous   notes. 

There  is  no  provision  in  the  Nebraska  constitution  making 
compensation  for  the  easement  a  precedent  condition  to  the 
right  of  the  state  to  permit  a  railroad  company  to  construct 
and  operate  a  line  of  road  over  the  saline  or  other  public  lands. 
Chicago,  B.  &  Q.  R.  Co.  v.  Englehart,  57  Neb.  444  (77  N.  W. 
Rep.  1092).  As  against  settlers,  the  grant  of  a  right  of  way 
to  a  railroad!  company  under  Act  of  Cong.  Mar.  3,  1875,  ^^" 
taches  only  after  the  profile  of  the  road  has  been  approved  by 
the  secretary  of  the  interior,  and  not  from  the  time  the  road 
itself  is  constructed.  Nor  is  the  right  of  such  a  settler  affected 
by  his  failure  to  file  his  declaratory  statement  within  the  time 
prescribed  by  the  statute,  or  to  make  final  proof  within  the 
statutory  period,  when  he  is  preyented  from  so  doing  by  the 
fact  that  there  is  an  uncancelled  homestead  entry  against  the 
land.  The  rule  that,  when  public  lands  have  been  entered, 
they  are  segregated  from  the  public  domain,  and  that  thereaf- 
ter a  railroad  grant  cannot  attach  to  them,  despite  the  fact  that 
such  entry  subsequently  is  abandoned  or  set  aside,  does  not 
apply  to  the  grant  of  a  right  of  way  under  the  act  of  congress 
passed  in  1875.  As  againct  the  United  States,  the  grant  at- 
taches at  the  time  of  the  approval  of  the  profile  even  though 
such  land  has  been  already  filed  upon — subject,  however,  to 
such  prior  entry.  But,  if  the  same  thereafter  is  cancelled  or 
abandoned,  the  grant  of  the  right  of  way  becomes  absolute. 
Jamestown  &  N.  R.  Co.  v.  Jones,  7  N.  D.  619  (76  N.  W.  Rep. 
227).  For  further  construction  of  this  act  and  application  of 
some  of  the  above  principles,  see  Lewis  v.  Rio  Grande  W.  R. 
Co.,  17  Utah  504  (54  Pac.  Rep.  981).  Lands  previously  pre- 
empted are  excepted  from  the  grant  to  Central  Pacific  Rail- 
road Company  made  by  Act  Cong.  Oct.  20,  1868,  which  was  a 
grant  in  praesenti,  and  upon  their  abandonment  they  became 
a  part  of  the  public  lands  of  the  United  States  and  are  subject 
to  subsequent  homestead  entry.  Tarpey  v.  Madsen,  17  Utah 
352  (53  Pac.  Rep.  996).  No  title  to  "indemnity  lands"  to 
which  a  railroad  company  is  entitled  to  make  up  a  deficiency 
in  a  grant  claimed  under  14  U.  S.  Stat.  87,  vested  in  the  com- 
pany until  a  selection  was  made  by  which  they  were  pointed 
out  and  ascertained,  and  the  selection  approved  by  the  secre- 
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tary  of  the  interior,  and  until  such  time  the  lands  were  not 
taxable  by  the  state.  State  v.  Sage,  75  Minn.  448  (78  N.  W. 
Rep.  14).  For  an  extensive  discussion  as  to  when  lands 
granted  to  a  railroad  company  become  subject  to  taxation,  see 
Wells  Ca  V.  McHenry,  7  N.  D.  246  (74  N.  W.  Rep.  241). 
26  U.  S.  Stat.  496,  construed  and  applied — forfeiture  to  United 
States  of  lands  granted  in  aid  of  railroads.  Southern  Ry.  Co. 
V.  Choate,  119  Ala.  358  (24  So.  Rep.  726). 

Assuming,  without  deciding,  that  lands  within  the  in- 
demnity limits  of  the  Northern  Pacific  Railroad  Company  are 
subject  to  homestead  entry  until  actually  selected  by  the  com- 
pany for  indemnity  purposes,  mere  occupancy  and  cultivation 
by  another,  without  any  attempt  to  comply  with  the  homestead 
law  by  applying  to  enter  the  land,  or  by  placing  the  claim  on 
record  in  the  land  office,  will  not  defeat  the  company's  right  of 
selection.  When  the  company,  in  accordance  with  all  the  re- 
quirements of  law,  makes  a  selection  of  indemnity  lands,  and 
duly  files  its  list  of  selections,  its  rights  to  the  lands  cannot  be 
defeated  or  affected  by  the  arbitrary  and  wrongful  refusal  of 
the  officers  of  the  land  department  to  approve  the  selections. 
McHenry  v.  Nygaard,  y2.  Minn.  2  (74  N.  W.  Rep.  1106% 
Congress  did  not  take  from  the  land  department  the  power  of 
withdrawal  with  respect  to  lands  within  the  indemnity  limits 
of  the  grant  to  the  Northern  Pacific  Railroad  Company ;  and  a 
patent  based  upon  an  entry  of  land  within  such  limits  after  the 
withdrawal  thereof  by  the  acting  commissioner  of  the  general 
land  office,  is  void.  Hewitt  v.  Schultz,  7  N.  Dak.  601  (76  N. 
W.  Rep.  230).  As  to  what  constitutes  a  withdrawal,  and 
effect  of  setting  aside  withdrawal,  see  Moore  v.  Cormode,  20 
Wash.  305  (55  Pac.  Rep.  217).  13  U.  S.  Stat.  365,  con- 
strued and  applied — grant  of  lands  to  Northern  Pacific  Rail- 
road Company — indemnity  lands — withdrawal  from  entry — 
forfeiture.  Moore  v.  Cormode,  20  Wash.  305  (55  Pac.  Rep. 
217)  ;  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash.  21  (54  Pac. 
Rep.  603). 

Sec.  634.    Preemption  of  public  lands  for  homestead. 

The  right  to  enter  a  soldier's  additional  homestead,  given  by 
U.  S.  Rev.  Stat,  §  2306,  is  personal  property.  Pardoe  v. 
Merritt,  75  Minn.  12  {yy  N.  W.  Rep.  552).  Citing,  Webster 
V.  Luther,  50  Minn,  yj  (52  N.  W.  Rep.  271)  ;  Tuman  v.  Pills- 
bury,  60  Minn.  521  (63  N.  W.  Rep.  104)  ;  Mullen  v.  Wine,  26 


608  EPITOME  OF  CASES.  §  684, 685 

Fed.  Rep.  206;  Webster  v.  Luther,  163  U.  S.  331  (16  Sup.  Ct. 
Rep.  963).  In  Oregon  it  is  held  that  ten  years  adverse  pos- 
session of  public  lands  by  one  claiming  them  as  a  homestead 
is  sufficient  to  establish  his  title  as  against  all  the  world  except 
the  United  States.  Fellows  v.  Evans,  33  Or.  30  (53  Pac.  Rep. 
491).  A  preemptor  may  effect  a  cancellation  of  his  claim, 
without  a  formal  cancellation  being  entered  of  record,  by  liis 
abandonment  of  it  and  subsequently  obtaining  a  patent  under 
an  amended  statement  covering  an  entirely  different  tract  from 
that  embraced  in  the  abandoned  claim.  Sanborn  v.  Knight, 
100  Wis.  216  (75  N.  W.  Rep.  1009).  Before  a  homesteader 
has  earned  a  right  to  a  patent,  he  has  no  such  interest  in  the 
land  as  will  make  it  a  part  of  his  estate  on  his  death.  The  pat- 
ent thereafter  issued  to  the  persons  specified  in  the  federal 
statute  is  issued  to  them,  not  as  the  heirs  of  the  decedent,  who 
have  inherited  his  title,  but  as  original  parties,  who  are  pre- 
ferred by  the  federal  statute  after  the  rights  of  the  original 
homesteader  have  been  destroyed  by  death ;  they  being  allowed 
the  benefit  of  his  residence  upon  the  land.  Gjerstadengen  v. 
Van  Duzen,  7  N.  Dak.  612  (76  N.  W.  Rep.  233;  66  Am.  St. 
Rep.  679).  U.  S.  Rev.  Stat.,  §2291,  construed  and  applied — 
death  of  homesteader — right  of  widow  and  heirs  to  receive 
patent.  Hayes  v.  Carroll,  74  Minn.  134  (76  N.  W.  Rep.  1017). 
For  construction  of  particular  patent  issued  to  widow  and  part 
of  the  heirs  of  a  deceased  homesteader,  see  McDonald  v.  Mc- 
Coy, 121  Cal.  55  (53  Pac.  Rep.  421).  For  application  and 
construction  of  U.  S.  Rev.  Stat.,  §§  2290,  2291,  requiring 
homestead  entry  to  be  made  for  actual  settlement  and  cultiva- 
tion by  the  entryman,  and  not  for  any  other  purpose,  see  Frink 
V.  Hoke,  35  Or.  17  (56  Pac.  Rep.  1093).  Ariz.  Rev.  Stat., 
§§  2222,  2223,  construed  and  applied — ^possession  of  settlers 
on  public  lands  to  be  protected — conveyance  by  them.  Tid- 
well  v.  Chiricahua  Cattle  Co.,        Ariz.  (53  Pac.  Rep. 

192).  Tex.  Rev.  Stat.  ^895,  Art.  4166,  construed  and  aip- 
plied — ^filing  field  notes  of  survey  made  in  acquiring  home- 
tead.    Hogue  v.  Baker,  92  Tex.  58  (45  S.  W.  Rep.  1004). 

Sec.  635.  Homestead  lands — ^Estate  and  rights  of  con- 
testing claimant.  The  offering  to  file  a  contest  against  a 
homestead  entry  gives  a  party  no  interest  in  the  land.  By 
such  offer,  he  acquires  no  vested  right  in  any  sense  of  the  word. 
If  the  land  department  entertain  a  contest,  and  permit  it  to  be 
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filed,  the  party  filing  the  same  has  the  right  to  have  it  heard, 
but  he  has  no  right  or  interest  in  the  land  itself  and  the  fact 
that  one  offered  a  contest  against  a  homestead  entry,  evea 
though  his  grounds  named  therein  were  valid,  and  the  contest 
should  have  been  entertained,  and  a  hearing  granted,  yet,-  if 
the  departnlent  rejected  his  contest,  he,  by  the  offering  of  such 
contest,  acquired  no  interest  whatever  in  the  land  embraced 
in  the  entry,  and  he  cannot  maintain  an  action  to  declare  the 
patentee,  who  was  the  entr3mian  at  the  time  he  offered  his  con- 
test, a  trustee,  for  his  use  and  benefit.  Parker  v.  Lynch,  7 
Okla.  631  (56  Pac.  Rep.  1082).  Where  adverse  claimants  are 
residing  upon  a  tract  of  land,  and  each  claiming  the  same  as  a 
homestead  by  virtue  of  priority  of  settlement,  and  the  land 
department  makes  a  final  award  thereof,  the  losing  party 
properly  cannot  claim  the  right  to  continue  his  residence  up(Hi 
the  land  for  the  purpose  of  bringing  a  suit  in  equity  to  declare 
a  trust  against  his  successful  adversary,  when  he  already  has 
resided  upon  the  land  a  sufficient  length  of  time  under  the 
law,  to  enable  him  to  make  final  proof  for  the  land.  Keaton 
and  McAtee,  JJ.,  dissenting.  Black  v.  Jackson,  6  Okla.  751 
(52  Pac.  Rep.  406). 

Sec.  636.  Invalid  certificate  of  homestead  entry  as 
color  of  title.  An  invalid  certificate  of  homestead  entry  does 
not  constitute  such  "color  of  title"  as  entitles  a  defendant 
in  ejectment  to  recover  for  improvements  under  Wis.  Rev. 
Stat.  1878,  §  3096.  Whitcomb  v.  Provost,  102  Wis.  278 
(78  N.  W.  Rep.  432).  The  court  say:  "'Color  of  title' 
has  been  generally  defined  as  *that  which  in  appearance 
is  title,  but  which  in  reality  is  no  title.'  Wright  v.  Mat- 
tison,  18  How.  50;  Edgerton  v.  Bird,  6  Wis.  527  (70  Am. 
Dec.  473).  Now,  unless  a  holding  under  a  valid  certificate 
of  homestead  entry  is  in  fact  a  holding  under  title,  a  hold- 
ing under  an  invalid  certificate  of  homestead  entry  cannot 
be  a  holding  under  'color  of  title.'  If  a  valid  certificate  is 
not  title,  an  invalid  certificate  cannot  be  appearance  of  title. 
The  supreme  court  of  the  United  States  has  recently » held, 
after  full  consideration,  that  land  entered  as  a  homestead 
continues  to  be  the  property  of  the  United  States  for  five 
years  following  the  entry,  and  until  a  patent  is  issued,  and 
that  the  homesteader  has  no  right  to  cut  standing  timber 
to  sell,  or  any  timber,  save  such  as  is  necessary  to  clear 
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the  land  for  cultivation,  and  build  necessary  buildings  and 
fences,  and  may  be  criminally  prosecuted  if  he  cuts  beyond 
such  limitations.  Shiver  v.  United  States,  159  U.  S.  491 
(16  Sup.  Ct.  Rep.  54) ;  Stone  v.  United  States,  167  U.  S. 
178  (17  Sup.  Ct.  Rep.  778) ;  Railway  Co.  v.  Gordon,  41 
Mich.  420  (2  N.  W.  Rep.  648).  This  principle  seems  to 
determine  conclusively  the  question  here.  A  man  who 
makes  a  valid  homestead  entry  has  not  the  title  to  the  land, 
and  hence  the  man  who  makes  an  invalid  homestead  entry 
has  not  even  the  appearance  of  title.  True,  the  home- 
steader may  have  rights  as  against  third  persons  which 
he  may  enforce.  Water  Power  Co.  v.  Olander,  51  Neb. 
539  (71  N.  W.  Rep.  298) ;  In  re  Ehle,  68  Minn.  297  (71  N. 
W.  Rep.  382) ;  Railroad  Co.  v.  Sture,  32  Minn.  95  (20  N. 
W.  Rep.  229).  Such  rights  are  sometimes  given  to  him 
by  state  laws.  Whittaker  v.  Pendota,  78  Cal.  296  (20  Pac. 
Rep.  680).  He  may  also  have  a  right  to  carry  out  the  con- 
ditions of  his  entry,  and  earn  his  patent." 

Sec.  637.  Conveyance  and  incumbrance  of  homestead 
rights.  Under  U.  S.  Rev.  Stat.,  §  2263,  an  assignment  of 
a  preemption  right  before  payment  of  the  purchase  price 
is  null  and  void.  Purcell  v.  Lang,  108  la.  198  (78  N.  W. 
Rep.  1005).  In  the  case  of  Tidwell  v.  Chiricahua  Cattle 
Co.,        Ariz.  (53  Pac.  Rep.  192),  the  supreme  court  of 

Arizona  say:  "The  weight  of  authority  has  always  been, 
and  the  settled  policy  of  our  courts  may  now,  in  the  light 
of  the  more  recent  decisions  on  that  point,  be  said  tp  be, 
that  while  only  a  qualified  citizen  can,  by  location  or  filing, 
initiate  a  right  to  a  tract  of  the  public  land,  from  which 
there  can,  by  compliance  with  the  requirements  of  the  law 
and  proper  proof,  be  perfected  a  complete  and  valid  title 
in  fee, — ^the  rights  thus  initiated  by  the  qualified  citizen 
become,  and  are  recognized  as,  property,  susceptible  of  sale 
and  transfer ;  and  that  such  sale  and  transfer  may  be  made 
to  aliens,  corporations,  or  other  persons  not  possessing  the 
qualifications  that  would  enable  them  to  initiate  such  rights 
and  property  interests.  And,  when  such  sales  and  trans- 
fers are  thus  made,  such  grantees  may  own,  possess,  and 
hold,  and  enjoy  the  use  and  profits  of  such  rights  and 
property  int^sts,  and  may  sell  and  transfer  the  same  to 
jOthers,  and  execute  competent  conveyance  thereof;  and  that 
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the  incapacity  of  such  persons  originally  to  initiate  such 
right,  or  subsequently  to  perfect  title,  can  be  called  in  ques- 
tion only  by  the  sovereign,  and  cannot  be  invoked  by 
strangers  to  attack  their  right  to  be  protected  in  the  pos- 
session and  enjoyment  of  such  property,  or  the  validity  of 
their  conveyance  of  the  same  to  subsequent  grantees."  The 
court  cite  Governeur  v.  Robertson,  1 1  Wheat.  332,  350,  352 ; 
Manuel  v.  Wulff,  152  U.  S.  505  (14  Sup.  Ct.  Rep.  651). 

20  U.  S.  Stat.  114,  exempting  timber  culture  claims 
from  "any  debt  or  debts  contracted  prior  to  the  issuing  of 
the  final  certificate  therefor"  does  not  exempt  them  from 
liability  for  personal  taxes  owing  by  the  claimant,  as  taxes 
are  not  debts.  Danforth  v.  McCook  Co.,  11  S.  Dak.  258 
(76  N.  W.  jRep.  940;  74  Am.  St.  Rep.  808).  Neither  U.  S. 
Stat.,  §  2291,  providing  that  no  certificate  shall  be  given 
or  patent  issued  until  the  entryman  "shall  make  affidavit 
that  no  part  of  such  land  so  entered  by  him  has  been  alien- 
ated," nor  §  2296,  providing  that  no  lands  acquired  for 
such  homestead  should  "in  any  event  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior  to  the  issuing  of 
the  patent  therefor,"  prevent  an  occupant  of  a  homestead 
from  giving  a  valid  mortgage  thereon  before  obtaining  a 
patent.  Meinhold  v.  Walters,  102  Wis.  389  (78  N.  W.  Rep. 
574;  72  Am.  St.  Rep.  888)  ;  Dickerson  v.  Bridges,  147  Mo. 
23s  (48  S.  W.  Rep.  825)  ;  Stark  v.  Duvall,  7  Okla.  213  (54 
Pac.  Rep.  453).  See  Ballards'  Law  Real  Prop.,  Vol.  VI, 
§  708.  For  further  construction  of  §  2291,  see  Frink  v. 
Hoke,  35  Or.  17  (56  Pac.  Rep.  1093). 

Sec.  638.  Patents — Miscellaneous  notes.  Under  U.  S. 
Stat.,  §  2274,  when  settlements  have  been  made  upon  agri- 
cultural public  lands,  prior  to  the  survey  thereof  by  the 
government,  it  is  lawful  for  the  settlers,  if,  after  such  sur- 
vey, it  be  ascertained  that  two  or  more  of  them  occupy  the 
same  legal  subdivision,  to  make  joint  entry,  or  to  enter 
into  a  contract  for  one  of  them  to  enter  the  land  for  the 
benefit  of  all,  and,  after  patent,  the  patentee  to  convey  to 
the  others  their  respective  portions  upon  payment  to  him 
of  a  proportionate  share  of  the  expenses.  In  such  case 
the  applicant,  after  patent,  holds  the  lands  belonging  to 
his  co-settlers  merely  as  trustee,  and,  if  he  refuses  to  con- 
vey upon  being  paid  or  tendered  the  proportionate  share 
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of  expenses,  the  trust  may  be  enforced  in  equity,  and  the 
trustee  compelled  to  convey  the  legal  title  to  the  true  owner. 
Miles  V.  Johnson,  i8  Utah,  428  (56  Pac.  Rep.  299)*  When 
a  law  of  congress  provides  for  the  disposal  of  the  public 
lands  upon  the  ascertainment  of  certain  facts  by  the  of- 
ficers in  the  United  States  land  department,  a  patent  is- 
sued from  such  department  is  a  conclusive  declaration  of 
such  officers,  in  collateral  proceedings,  of  a  finding  of  the 
facts  authorizing  the  grant ;  but  this  principle  of  construc- 
tion will  not  permit  such  officers,  in  granting  lands  accord- 
ing to  an  actual  survey  of  the  United  States,  to  divide  the 
lands,  as  to  quantity,  otherwise  than  was  done  by  the 
actual  survey,  and,  when  there  is  a  conflict  between  the 
quantity  expressed  in  the  patent  and  that  shown  by  the 
actual  survey  established,  the  latter  will  control,  Stone- 
wall Phosphate  Co.  v.  Peyton,  39  Fla.  726  (23  So.  Rep. 
440).  A  patent  from  the  United  States,  purporting  to  con- 
vey swamp  lands,  or  mineral  lands,  or  lands  subject  to  pre- 
emption or  homestead  entry,  cannot  be  impeached  in  an 
action  at  law,  much  less  collaterally,  Mendota  Club  v. 
Anderson,  loi  Wis.  479  (78  N.  W.  Rep.  185).  A  grant 
from  the  state  cannot  be  set  aside  in  any  proceeding  to 
which  the  state  is  not  a  party.  Calhoun  v.  Cawley,  104 
Ga.  335  (30  S.  E.  Rep.  773),  following  Parker  v.  Hughes, 
25  Ga.  374.  Under  Ky.  Rev.  Stat.,  ch.  102,  §  3,  every  entry, 
survey  or  patent  made  or  issued  under  such  chapter  is  void 
so  far  as  it  embraces  lands  previously  entered,  surveyed  or 
patented.  Gibson  v.  Board,        Ky.  (43  S.  W.  Rep.  684 ; 

19  Ky.  Law  Rep.  1568) ;  Miracle  v.  Arnett,        Ky.  (44 

S.  W.  Rep.  641 ;  19  Ky.  Law  Rep.  1854) ;  Morgan  v.  Morgan, 

Ky.  (45  S.  W.  Rep.  497;  20  Ky.  Law  Rep.  190). 

Boreing  v.  Hurst,        Ky  (45  S.  W.  Rep.  522 ;  20  Ky.  Law 

Rep.    184);    Ohio   &    B.    S.    R.    Co.    v.    Wooten,         Ky. 

(46  S.  W.  Rep.  681 ;  20  Ky.  Law  Rep.  383).  One  who 
has  fraudulently  obtained  a  patent  under  the  timber  act  to 
the  exclusion  of  one  rightfully  entitled  to  the  land  may  be 
declared  to  hold  as  trustee  for  such  person.  Mery  v.  Brodt, 
121  Cal.  332  (53  Pac.  Rep.  818).  Where  a  patentee  has  taken 
unto  himself  the  title  from  the  government  which,  before 
patent  issued  rested  in  himself  and  others  as  tenants  in 
common,  he  holds  the  title  in  trust  for  the  true  owners. 
Thompson  v.  Ferry,        Ariz.  (56  Pac.  Rep.  741)  ;  Mills 
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V.  Hart,  24  Colo.  505  (52  Pac.  Rep.  680;  65  Am.  St.  Rep. 
241). 

Sec.  639.  Water  rights  on  public  lands.  A  prior  ap- 
propriator  of  water  from  a  natural  stream  flowing  through 
state  lands  has  such  a  vested  right  to  the  use  of  the  water, 
and  to  the  ditch  in  which  it  flows,  also  constructed  on  said 
lands,  as  will  defeat  the  claim  of  one  who,  with  notice  of 
such  diversion  and  existence  of  the  ditch,  obtains  from  the 
state  a  deed  for  the  premises,  without  reservation  of  any 
water  rights;  and  such  appropriator  may  enter  upon  such 
lands  to  clean  and  repair  the  ditch.  Carson  v.  Gentner,  33 
Or.  512  (52  Pac.  Rep.  506;  43  L.  R.  A.  130).  See  opinion 
for  review  of  authorities.  The  water  flowing  from  springs 
on  public  lands  may  be  diverted  to  other  public  lands,  and 
there  used  for  irrigation  or  other  necessary  purposes,  and  a 
right  to  the  same  acquired,  as  against  any  one  who  subse- 
quently obtains  title  to  the  land  on  which  the  springs  are 
situated.  Williams  v.  Harter,  121  Cal.  47  (53  Pac.  Rep.  405). 
Hill's  Ann.  Or.  Laws,  §  3832 ;  U.  S,  Rev.  Stat.,  §  2339,  con- 
strued and  applied — force  and  effect  of  local  laws  and  cus- 
toms of  miners.  Carson  v.  Gentner,  33  Or.  512  (52  Pac. 
Rep.  506;  43  L.  R.  A.  130).  U.  S.  Stat,  §§  2339,  2340,  con- 
strued and  applied — water  rights  on  public  lands— ease- 
ments— location  of  reservoir.  Wood  v.  Etiwanda  Water 
Co.,  122  Cal.  152  (54  Pac.  Rep.  726;  Nippel  v.  Forker,  26 
Colo.  74  (56  Pac.  Rep.  577), 

Sec.  640.  Construction  of  local  statutes.  Cal.  Stat. 
1893,  p.  341  construed  and  applied —  application  to  purchase 
unsurveyed  land.  Sherman  v.  Wrinkle,  121  Cal.  503  (53 
Pac.  Rep.  1090).  As  to  rules  governing  survey  and  entry 
of  public  lands  in  Georgia,  see  Pritchett  v.  Ballard,  102  Ga. 
20  (29  S.  E.  Rep.  210)  ;  same  in  Tennessee,  Cowan  v. 
Hatcher,  Tenn.  (48  S.  W.  Rep.  328).    111.  Laws 

185 1,  Act.  Feb.  17,  construed  and  applied — vacation  of 
School  Street  in  the  town  of  Joliet — title  of  state  and 
abutting  owners  to  the  land.  Sanitary  Dist.  of  Chicago  v. 
Adam,  179  111.  406  (53  N.  E.  Rep.  743).  Miss  Code  1892, 
§§  2565,  2566,  2589,  2590,  construed  and  applied — ^action  by 
land  commissioner  for  damage  to  public  land — authority  to 
replevy  timber  wrongfully  cut.    State  v.   Fitzgerald,  76 
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Miss.  502  (24  So.  Rep.  872).  Or.  Laws  1878,  p.  41,  con- 
strued and  applied  limits  upon  purchase  of  state  lands. 
Warren  v.  De  Force,  34  Or.  168  (55  Pac.  Rep.  532).  Wyo. 
Laws  1890-91,  ch.  79  construed  and  applied — leasing  of 
state  lands  by  state  board  of  land  commissioners.  State 
V.  State  Board  of  Land  Com'rs,  7  Wyo.  478  (53  Pac.  Rep. 
292). 

Sec.  641.  Miscellaneous  notes.  U.  S.  Rev.  Stat.,  § 
2396,  which  declares  that  "each  section  or  subdivision  of 
section  the  contents  of  which  have  been  returned  by  the 
surveyor  general  shall  be  held  and  considered  as  contain- 
ing the  exact  quantity  expressed  in  such  return,"  fixes  the 
quantity  at  which  the  government  must  dispose  of  the 
tract,  but  does  not  control  the  area  in  contracts  between 
private  parties.  Heald  v.  Yumisko,  7  N.  Dak.  422  (75  N. 
W.  Rep.  806).  Title  to  lands  within  the  tide  way  of  Har- 
lem river,  between  high  and  low  water  marks,  was  vested 
in  the  state  of  New  York  through  Governor  Dougan's 
charter  in  1686.  Jarvis  v.  Lynch,  157  N.  Y.  445  (52  N.  E. 
Rep.  657).  Particular  case  in  which  a  town  in  the  state  of 
New  York  is  held  to  have  lost  its  title  to  lands  by  "fencing 
orders'*  and  allotment.  Lawrence  v.  Town  of  Hempstead, 
155  N.  Y.  297  (49  N.  E.  Rep.  868).  For  construction  of 
federal  and  local  statutes  concerning  grant  of  arid  lands  to 
state  of  Montana,  see  State  v.  Marshall,  20  Mont.  510  (52 
Pac.  Rep.  268).  Act.  Cong.  Feb.  25,  1885,  construed  and 
applied — unlawful  inclosure  of  public  lands.  Tidwell  v. 
Chiricahua  Cattle  Co.,        Ariz.  (53  Pac.  Rep.   192) ; 

Garst  V.  Love,  7  Okla.  666  (55  Pac.  Rep.  19).  20  U.  S.  Stat, 
89  construed  and  applied — ^fraudulently  obtaining  patent 
under  timber  claim  act.  Mery  v.  Brodt,  121  Cal.  332  (53 
Pac.  Rep.  818).  Wash.  Laws  1897,  ch.  89,  §  27,  construed 
and  applied — forfeiture  of  contracts  issued  by  state  to  pur- 
chasers, for  two  years  delinquency  in  payment  of  interest 
State  V.  Bridges,  19  Wash.  431  (53  Pac.  Rep.  545). 
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Sec*  642.  When  the  action  will  lie  and  who  may  main- 
tain it — Statutes  construed.  An  action  will  lie  to  quiet 
title  to  personal  property.  Magnuson  v.  Clithero,  loi  Wis.  551 
{;jy  N.  W.  Rep.  882).  A  cloud  on  title  may  be  removed  in 
equity,  althought  the  defendants  have  not  done  or  threatened 
to  do  anything  in  opposition  to  the  plaintiff's  title.  Loring  v. 
Hildreth,  170  Mass.  328  (49  N.  E.  Rep.  652 ;  64  Am.  St.  Rep. 
301 ;  40  L.  R.  A.  127).  A  deed  executed  for  the  protection  of  a 
surety  on  a  bond  may  be  cancelled  as  a  cloud  on  the  grantor's 
title  upon  his  showing  the  conditions  have  been  complied  with. 
Deskins  v.  Patrick,  Ky,  (45  S.  W.  Rep.  66;  20  Ky. 
Law  Rep.  25).  An  unauthorized  sale  of  a  homestead  should  be 
set  aside  as  a  cloud  upon  the  claimant's  title.  Kimball  v.  Sal- 
isbury, 17  Utah,  381  (53  Pac.  Rep.  1037).  Equitable  relief 
may  be  granted  for  the  removal  from  a  homestead  of  the  appar- 
ent lien  of  a  judgment  on  the  theory  that  such  lien  is  a  cloud 
upon  the  owner's  title.  Smith  v.  Neufeld,  57  Neb.  660  (78 
N.  W.  Rep.  278).  Citing,  Qjnklin  v.  Foster,  57  111.  104;  Irwin 
v.  Lewis,  50»Miss.  363 ;  Ketchin  v.  McCarley,  26  S.  C.  i  (11  S. 
E.  Rep.  1099 ;  4  Am.  St.  Rep.  674)  ;  Smith  v.  Zimmerman,  85 
Wis.  542  (55  N.  W.  Rep.  956)  ;  Webb  v.  Hayner,  49  Fed.  Rep. 
601.  The  action  may  be  maintained  to  determine  the  validity 
of  an  outstanding  lease  claimed  to  have  been  executed  by  a  prior 
grantor.  Island  Coal  Co.  v.  Combs,  152  Ind.  379  (53  N.  E. 
Rep.  452).  A  conveyance  by  a  devisee  of  lands  devised  to  him 
made  pending  settlement  of  his  testator's  estate  which  excepts 
from  its  covenants  the  lawful  debts  of  such  testator  is  not  ;l 
cloud  on  the  right  of  the  executor  to  dispose  of  the  land  for 
their  payment.  Hardy  v.  Sanborn,  172  Mass.  405  (52  N.  E.  Rep. 
517).  One  in  possession  of  land  having  the  entire  title,  legal 
and  equitable,  may  maintain  an  action  to  cancel  a  void  deed  by 
one  who  formerly  had  an  equitable  interest  in  the  property. 
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where  such  conveyance  operates  to  impair  the  value  of  his  prop- 
erty as  a  security  for  a  loan.  Du  Val  v.  Wilmer,  88  Md.  66  (41 
Atl.  Rep.  122).  Proof  by  the  plaintiflFs  that  they  are  the  only 
heirs  of  a  grantee  who  held  title  by  a  conveyance  from  a  prior 
owner  in  fee,  shows  a  sufficient  title  to  support  the  action. 
Burns'  Ind.  Rev.  Stat.  1894,  §  1082  applied.  Island  Coal  Co. 
V.  Combs,  152  Ind.  379  (53  N.  E.  Rep.  452).  One  having  an 
equitable  fee  may  maintain  the  action ;  but  one  having  no  title 
to  the  land  cannot.  Glos  v.  Goodrich,  175  111.  20  (51  N.  E. 
Rep.  643). 

A  deed  which  on  its  face  is  plainly  illegal  and  void  does 
not  constitute  a  cloud  on  title  to  remove  which  an  action  can  be 
maintained  under  Ala.  Laws  1892-93,  p.  42.  Parker  v.  Bout- 
well,  119  Ala.  297  (24  So.  Rep.  8i5o).  In  order  to  maintain 
an  action  to  determine  adverse  claims  under  Minn. 
Gen.  Stat.  1894,  §  5817,  providing  that  a  plaintiff  may  bring 
such  an  action  when  he  is  in  possession,  or  wlien  the  land  is 

vacant  and  unoccupied,  and  he  has  or  claims  title,  it  is  not 
enough  that  he  has  a  mere  cause  of  action  for  the  reformation 
of  the  deed  under  which  defendant  claims  title,  which  cause 
he  has  set  up  in  his  reply.  James  v.  City  of  St.  Paul,  72  Minn. 
138  (75  N.  W.  Rep.  5).  In  Nebraska  one  may  maintain  an 
action  to  quiet  his  title  to  real  estate  whether  he  be  in  or  out 
of  possession,  and  whether  his  title  be  a  legal  or  equitable  one. 
Eayrs  v.  Nason,  54  Neb.  143  (74  N.  W.  Rep.  408).  In  an 
action  to  quiet  title  under  N.  D.  Rev.  Codes,  §  5904,  estates 
and  interests  in  lands  can  be  litigated,  but  the  mere  right  to  a 
lien  cannot  be  investigated  against  the  wishes  of  either  party. 
Buxton  V.  Sargent,  7  N.  Dak.  503  (75  N.  W.  Rep.  811).  Ap- 
plying 2  Hill's  Wash.  Code,  §  544  authorizing  an  action  to 
quiet  title  against  any  one'  claiming  an  interest  adverse  to  the 
plaintiff,  it  is  held  that  the  action  will  lie  against  an  assessment 
for  street  improvements  alleged  to  be  without  foundation  and 
wrongful.  Kinsman  v.  City  of  Spokane,  20  Wash.  118  (54 
Pac.  Rep.  934;  72  Am.  St.  Rep.  24).  Under  Wis.  Rev.  Stat. 
§  3186  the  action  may  be  maintained  by  any  person  having 
either  title  to,  or  a  Hen  or  incumbrance  on  land,  whether  in  or 
out  of  possession,  against  any  person  making  a  claim,  hostile 
to  such  title,  lien  or  incumbrance.  Broderick  v.  Cary,  98  V/'is. 
419  (74N.  W.  Rep.  95). 

An  action  to  determine  the  existence  and  extent  of  an 
-easement,  whether  created  by  covenant  or  grant,  will  lie  under 
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Mass.  Stat.  1889,  ch.  442,  §  i,  providing  that  "when  the  title 
to  land  appears  of  record  to  be  affected  by  a  possible  condition, 
restriction,  reservation,  stipulation  or  agreement,"  any  person 
having  a  freehold  estate  may  file  a  petition  to  determine  or  de- 
fine the  nature  and  extent  of  such  possible  condition  or  other 
incumbrance.  Crocker  v.  Cotting,  173  Mass.  68  (S3  N.  E.  Rep. 
158).  But  Mass.  Stat.  1893,  ch.  340  does  not  authorize  the 
owner  of  the  fee  in  lands  to  compel  a  railroad  company  claim- 
ing an  easement  in  them,  but  not  yet  having  possessed  them, 
to  bring  an  action  to  determine  its  rights.  May  v.  New  Eng- 
land R.  Co.,  171  Mass.  367  (50  N.  E.  Rep.  652).  Nor  does 
the  mere  apprehension  of  the  possible  assertion  of  an  adverse 
claim  of  title  when  no  defect  or  irregularity  can  be  pointed  out, 
authorize  an  action  to  quiet  title  under  this  statute.  Oilman  v. 
Gilman,  171  Mass.  46  (50  N.  E.  Rep.  452).  The  court  say: 
"No  case  is  cited  to  us,  and,  after  some  examination,  we  have 
found  none,  in  which  a  mere  apprehension  of  this  kind  when 
no  defect  or  irregularity  can  be  pointed  out,  has  been  held  ta 
constitute  a  cloud  on  the  title.  Various  definitions  of  such  a 
cloud  have  been  attempted,  but  none,  so  far  as  we  have  seen, 
embrace  a  case  like  this.  See  Black,  Law  Diet.,  Abb.  Law 
Diet..,  and  6  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  149  et  seq.,  where 
many  decisions  are  collected.  They  all  agree,  in  effect,  that, 
in  order  to  constitute  a  cloud,  there  must,  at  the  least,  be  some- 
thing which  can  be  pointed  out,  and  which  has  some  appear- 
ance of  furnishing  a  valid  objection  to  the  petitioner's  title. 
See,  for  examples,  Pixley  v.  Huggins,  15  Cal.  127 ;  Lick  v.  Ray, 
43  Cal.  83;  Parker  V.  Shannan,  121  111.  452  (13  N.  E.  Rep. 
155);  Rigdon  V.  Shirk,  127  111.  411  (19  N.  E.  Rep.  698); 
Detroit  v.  Martin,  34  Mich.  170  (22  Am.  Rep.  512)  ;  Weldon 
V.  Stickney,  i  App.  D.  C.  343;  Rca  v.  Longstreet,  54  Ala. 
294 ;  Lytle  v.  Sandefur,  93  Ala,  396  (9  So  Rep.  260)  ;  Thomp- 
son V.  Iron  Co.,  91  Ga.  538  (17  S.  E.  Rep.  663).  And  it  has 
been  expressly  declared  that  mere  apprehension  as  to  the  va« 
lidity  of  a  title,  or  even  oral  assertions  of  a  hostile  claim,  will 
not  sustain  a  bill  to  quiet  the  title.  March  v.  England,  65  Ala. 
275,  284;  Borst  V.  Simpson,  90  Ala.  373,  376  (7  So.  Rep.  814). 
See,  also,  Farnham  v.  Campbell,  34  N.  Y.  480." 

Sec.  643.  Possession  by  plaintiff  required.  The  con- 
structive possession  arising  from  holding  the  legal  title  to 
land  is  sufficient  to  sustain  an  action  to  quiet  title  under  AU^ 
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Laws  1892-93,  p.  42.  Freidman  v.  Shamblin,  117  Ala.  454 
(23  So.  Rep.  821).  In  Illinois  a  plaintiif  must  show  that 
he  is  in  possession  or  that  the  property  is  vacant.  Proof 
of  the  occupancy  of  land  by  a  mere  squatter  unconnected 
with  the  plaintiff's  title  does  not  show  either.  Glos  v.  Good- 
rich, 175  111.  20  (51  N.  E.  Rep.  643).  One  acquiring  a 
valid  tax  title  is  not  precluded  from  maintaining  an  action 
to  quiet  title  under  3  How.  Ann.  Mich.  Stat.,  §  6626,  on 
account  of  his  having  obtained  possession  of  the  premises 
by  inducing  the  tenant  of  another  to  surrender  the  same 
to  him,  the  title  of  such  other  having  been  terminated  by 
operation  of  law.  Lillie  v.  Snow,  118  Mich.  611  iJ^  N. 
W.  Rep.  241).  In  order  to  maintain  an  action  to  quiet  title 
under  N.  J.  Gen.  Stat.,  p.  3486,  the  complainant  must  be 
in  peaceable  possession  of  the  land  in  question;  and  any 
acts  of  control,  improvement  or  development  of  the  prop- 
erty are  evidential  of  such  a  possession  as  the  statute 
requires.  The  supplement  to  this  statute  passed  in  1891 
(Gen.  Stat.,  p.  3488),  enables  a  party  who  has  mapped  land 
into  lots,  and  filed  his  map,  and  dedicated  streets,  and  sold 
lots,  to  file  a  bill  to  quiet  title,  not  only  to  the  lots  retained, 
but  also  to  the  lots  sold,  and  makes  the  possession  of  the 
grantee  of  the  lots  sold  the  possession  of  the  complainant 
for  the  purposes  of  that  suit.  Oberon  Land  Co.  v.  Dunn^ 
56  N.  J.  Eq.  749  (40  Atl.  Rep.  121).  In  New  Jersey  a 
person  who  holds  an  absolute  legal  title,  but  is  out  of  pos- 
session cannot  maintain  a  bill  to  remove  a  cloud  upon  his 
title  which  is  not  the  result  of  fraud,  accident  or  mistake, 
Essex  Co.  Nat.  Bank  v.  Harrison,  57  N.  J.  Eq.  91  (40  Atl. 
Rep.  209).  Under  Hill's  Ann.  Or.  Laws,  §  504,  providing 
that  any  person  in  possession  of  real  property  may  institute 
a  suit  in  equity  against  another  claiming  an  estate  or  in- 
terest therein  adverse  to  him  for  the  purpose  of  deter- 
mining such  claim,  it  is  held  that  one  so  in  possession  may 
maintain  the  action  against  the  purchaser  of  the  premises 
at  an  execution  sale,  who  has  served  on  him  a  notice  to 
quit.  Lovelady  v.  Burgess,  32  Or.  418  (52  Pac.  Rep.  25). 
In  West  Virginia  a  court  of  equity  under  its  jurisdiction  to 
remove  a  cloud  on  the  title  to  land  will  not  entertain  a  bill 
by  a  plaintiff  w^ho  has  only  constructive  but  not  actual  pos- 
session. Carberry  v.  West  Virginia  &  P.  R.  Co.,  44  W.  Va. 
260  (28  S.  E.  Rep.  694).     In  Wisconsin  it  is  held  that  one 
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having  tlie  legal  title  to  land,  though  not  in  possession^ 
independently  of  the  statute,  may  maintain  a  bill  in  equity 
to  remove  a  cloud  from  his  title.  Kruezinski  v.  Neuendorf^ 
99  Wis.  264  (74  N.  W.  Rep.  974). 

Sec.  644.  Complaint  in  action  to  quiet  title;.  A  bill  to 
quiet  title  under  Ala.  Laws  1892-93,  p.  42,  must  aver  that 
there  is  no  suit  pending  to  test  the  validity  of  the  title  in 
question.  Parker  v.  Boutwell,  119  Ala.  297  (24  So.  Rep. 
860).  Where  a  complainant's  bill  shows  on  its  face  that 
he  has  no  title  himself  to  the  land,  and  no  right  to  inter- 
fere with  others  who  appear  to  have  a  good  title  thereto, 
the  bill  should  be  dismissed.  Harr  v.  Shaffer,  45  W.  Va. 
709  (31  S.  E.  Rep.  905).  N.  J.  Gen.  Stat.  p.  3486,  requiring 
a  bill  to  quiet  title  to  describe  the  premises,  name  the 
party  claiming  an  interest  therein  and  demand  that  he  set 
forth  his  title  does  not  require  the  complainant  to  show 
the  invalidity  of  such  adverse  claim  nor  allege  that  he  can- 
not attack  it  at  law.  Bishop  v.  Waldron,  56  N.  J.  Eq.  484 
(40  Atl.  Rep.  447).  Applying  Wis.  Rev.  Stat.,  §  3186,  pro- 
viding that  it  shall  be  sufficient  as  to  the  hostile  title  or 
interest  of  the  defendant  to  aver  that  he  makes  some  claim 
to  the  property,  a  complaint  is  sufficient  if  it  allege  the 
existence  of  facts  from  which  the  hostile  claim  of  title  or 
interest  is  raised  as  a  necessary  or  reasonable  inference. 
Broderick  v.  Gary,  98  Wis.  419  (74  N.  W.  Rep.  95). 

Sec.  645.  Answer,  counterclaim  and  cross  complaint 
by  defendant.  Where  a  defendant  does  not  claim  title  to  a 
part  of  the  land,  he  should  specify  in  his  answer  the  part 
disclaimed;  and  if  he  fail  to  do  so  he  must  be  treated  as 
claiming  the  whole.  Freidman  v.  Shamblin,  117  Ala.  454 
(23  So.  Rep.  821).  Under  N.  Dak.  Rev.  Codes,  §  5904,  a 
defendant  may  by  a  counterclaim  set  forth  in  his  answer 
his  ownership  of  the  property  and  pray  that  his  own  title 
be  quieted,  and  a  pleading  making  such  allegations  calls 
for  a  reply.  Betts  v.  Signor,  7  N.  Dak.  399  (75  N.  W. 
Rep.  781).  A  defendant  in  an  action  to  establish  and  con- 
firm title  to  land,  who  by  cross  complaint  asserts  title  in 
himself  by  virtue  of  tax  deeds  and  seeks  a  cancellation  of 
the  deed  under  which  the  complainant  claims,  has  the  burden 
of  showing  the  validity  of  the  tax  deeds.     Gage  v.  Parker, 
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178  111.  455  (53  N.  E.  Rep.  317).    Particular  ji^sver  held 
sufficient.    Male  v.  Brown,  11  S.  Dak.  340  {J^  K.  W.  Rep. 

585). 

Sec.  646.  Practice  in  actions  to  quiet  titter-Miscellane- 
ous notes.  A  plaintiff  who  fails  to  prove  any  title  is  not 
entitled  to  any  relief,  Rodgers  v.  Turpin,  105  la.  183  (74 
N.  W.  Rep.  925) ;  but  where  it  appears  that  the  plaintiff 
has  title  to  only  a  part  of  the  land  described  in  his  com- 
plaint, the  court  should  ascertain  the  facts  and  decree  ac- 
cordingly. Friedman  v.  Shamblin,  117  Ala.  454  (23  So. 
Rep.  821).  Where  a  defendant  alleges  title  in  himself » 
and  demands  affirmative  relief  against  the  plaintiff,  the 
latter  is  not  required  to  prove  the  allegation  of  his  com- 
plaint, that  the  land  is  vacant  and  unoccupied,  or  that  he 
is  in  possession,  as  the  case  may  be.  Kipp  v.  Hagman,  73 
Minn.  5  (75  N.  W.  Rep.  746).  Where  in  an  action  by 
several  heirs,  it  is  established  that  the  defendants  have  no 
interest  in  the  property,  it  is  immaterial  to  them  whether 
all  the  plaintiffs  are  entitled  to  share  therein,  or  in  what 
manner  the  rights  of  the  several  plaintiffs  in  the  land  are  to 
be  adjusted.  Jewell  v.  Pierce,  120  Cal.  79  (52  Pac.  Rep. 
132).  The  court  properly  may  enjoin  a  sale  of  land  by  the 
defendant  pending  action  to  quiet  title.  Jones  v.  Buxton, 
121  N.  C.  285  (28  S.  E.  Rep.  545).  In  an  action  to  quiet 
title,  brought  under  Cal.  Code  Civ.  Proc,  §  738,  either 
party  is  entitled  to  a  jury  as  a  matter  of  right.  Gillespie 
v.  Gouly,  120  Cal.  515  (52  Pac.  Rep.  816).  Persons  yet 
unascertained  or  unborn  are  not  deprived  of  their  rights 
without  due  process  of  law  by  making  them  defendants  to 
an  action  to  remove  a  cloud  upon  title  in  which  they  are 
represented  by  a  guardian  ad  litem  as  provided  by  Mass. 
Stat.  1897,  ch.  522.  Loring  v.  Hildreth,  170  Mass.  328  (49 
N.  E.  Rep.  652;  64  Am.  St.  Rep.  301;  40  L.  R.  A.  127). 
Minn.  Gen.  Stat.  1894,  §  5206,  construed  and  applied — 
application  for  leave  to  defend  the  action.  Holcomb  v. 
Stretch,  74  Minn.  234  (76  N.  W.  Rep.  1132).  Applying 
Wis.  Rev.  Stat.,  §  2647,  providing  for  the  joinder  of  causes 
of  action  arising  out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action  it  is  held  that 
an  action  to  cancel  an  instrument  as  a  cloud  upon  title  and 
to  recover  possession  of  the  land  may  be  joined.    Krue- 
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zinski  v.  Neuendorf,  99  Wis.  264  (74  N.  W.  Rep.  974).  For 
cases  determining  question  of  pleading  and  practice  in 
actions  to  quiet  title  under  the  burnt  records  act  of  Illinois, 
see  Loewenthal  v.  Elkins,  175  111.  553  (51  N.  E.  Rep.  592)  ; 
Harms  v.  Coryell,  177  111.  496  (53  N.  E.  Rep.  87). 

■ 

Sec.  647.  Trespass  to  try  title.  An  alienation  of  the 
premises  by  the  plaintiff  pending  the  action  does  not  affect 
the  litigation.  Smith  v.  Olsen,  92  Tex.  181  (46  S.  W.  Rep. 
631).  Proof  by  plaintiff  of  prior  possession  under  a  deed 
gives  him  constructive  possession  of  all  the  land  included 
therein,  although  not  embraced  in  his  inclosure;  and  such 
possession  is  sufficient  prima  facie  evidence  of  title  to 
defeat  the  claim  of  an  intruder  under  mere  color  of  title. 
Watkins  v.  Smith,  91  Tex.  589  (45  S.  W.  Rep.  560).  Where 
a  defendant  who  disclaims  title  as  to  a  part  of  the  premises 
subsequently  disclaims  as  to  a  portion  of  such  part,  and 
in  a  trial  upon  the  issue  raised  by  the  last  disclaimer,  has 
judgment  in  his  favor,  the  plaintiff  is  entitled  to  recover 
costs  up  to  the  time  of  the  second  disclaimer.  Bexar  County 
V.  Vogt,  91  Tex.  285  (43  S.  W.  Rep.  14). 


REAL  ACTIONS. 


EPITOME  OF  CASES. 

Sec.  648.  Jurisdiction  depending  on  action  involving 
title.  A  statute  (Neb.  Comp.  Stat.  ch.  20,  §  2)  withholding 
jurisdiction  from  a  court  "in  any  matter  in  which  the  title  or 
boundary  of  land  may  be  in  dispute,"  does  not  oust  it  of  juris- 
diction of  an  action  on  a  covenant  which  runs  with  the  land. 
Hessner  v.  Johnson,  67  Neb.  155  {Tj  N.  W.  Rep.  406).  The 
appellate  court  of  Illinois  has  no  jurisdiction  to  consider  an 
action  involving  a  freehold  estate,  Taylor  v.  Pierce,  174  111.  9 
(50  N.  E.  Rep.  1 109)  ;  but  though  a  freehold  is  involved  in  an 
action,  yet  if  no  objection  be  made  to  the  decree,  so  far  as  it  set- 
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ties  a  freehold,  an  appeal  from  another  part  of  the  same  decree 
not  involving  the  question  of  the  freehold  must  be  taken  to  the 
appellate  court,  Rhodes  v.  Rhodes,  172  111.  187  (50  N.  E. 
Rep.  170).  A  freehold  is  involved  where  the  action  concerns 
the  existence  of  a  public  highway,  Farrelly  v.  Town  of  Kane, 
172  111.  415  (50  N.  E.  Rep.  118)  ;  Taylor  v.  Pierce,  174  111.  9 
(50  N.  E.  Rep.  1 109)  ;  or  involves  rights  concerning  a  perpetual 
easement,  Wessels  v.  Colebank,  174  111.  618  (51  N.  E.  Rep. 
639) ;  but  where  the  one  matter  at  issue  is  the  settlement  of  an 
account  und^r  a  contract  for  the  sale  of  land  a  freehold  is  not  in- 
volved, Smith  V.  Gallentin,  171  111.  423  (49  N.  E.  Rep.  487).  A 
decree  devesting  an  irrigation  company  of  the  title  to  its  canal 
and  appurtenances  and  vesting  such  title  in  another  company 
involves  a  freehold.  Hess  v.  La  Junta  &  L.  Canal  Co.,  25  Colo. 
515  (55  Pac.  Rep.  728) .  An  order  granting  an  injunction  against 
waste  pending  an  ejectment  suit,  does  not  involve  title  to  real 
state  so  as  to  give  the  supreme  court  of  Missouri  jurisdiction  of 
an  appeal  from  the  order.  Heman  v.  Wade,  141  Mo.  598  (43 
S.  W.  Rep.  162).  But  title  is  involved  in  an  action  to  deter- 
mine the  existence  of  an  easement  in  land,  so  as  to  give  this 
court  jurisdiction  of  an  appeal.  Baker  v.  Squier,  143  Mo.  92 
(44  S.  W.  Rep.  792).  The  same  is  true  of  mandamus  pro- 
ceedings to  compel  a  school  district  to  levy  a  tax  to  pay  a  cer- 
tain sum  awarded  against  it  in  condemnation  proceedings,  State 
v.  School  Dist.  No.  i,  143  Mo.  89  (44  S.  W.  Rep.  720)  ;  and  of 
an  action  by  the  heirs  of  a  mortgagor  against  the  mortgagee  to 
recover  the  difference  between  theselling  price  of  the  mortgaged 
property  sold  under  a  power  of  sale  in  the  mortgage  and  the 
amount  due  on  the  mortgage,  Price  v.  Blankenship,  144  Mo. 
203  (45  S.  W.  Rep.  1 123).  In  Kansas  it  is  held  that  an  action  to 
set  aside  a  fraudulent  conveyance  and  subject  the  land  conveyed 
to  the  payment  of  a  judgment,  does  not  involve  the  title  to  real 
estate  so  that  a  review  of  the  judgment  of  the  court  of  appeals 
may  be  had  in  the  supreme  court,  as  a  matter  of  right.  Tipton  v. 
McCalla,  59  Kan.  719  (54  Pac.  Rep.  1054).  An  equitable  petition 
by  a  husband's  creditors  against  him  and  his  wife  to  subject 
lands  alleged  to  be  fraudulently  conveyed  by  her  to  the  pay- 
ment of  his  debts,  is  not  a  suit  "respecting  titles  to  lands"  within 
the  meaning  df  Ga.  Const.,  art.  6,  §  4,  and  may  be  brought  in 
the  county  of  the  residence  of  the  husband  and  wife  although 
the  land  is  situated  in  another  county.  Hix  v.  Kiser,  103  Ga. 
738  (30  S.  E.  Rep.  583).     In  Nebraska  a  justice  of  the  peace 
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or  county  court  is  not  ousted  of  jurisdiction  in  a  forcible  en- 
try and  detainer  case  by  the  mere  averment  that  the  case  in- 
volves the  question  of  title;  but  it  has  jurisdiction  to  proceed 
until  the  evidence  discloses  such  fact.  Green  v.  Morse,  57 
Neb.  391  {yy  N.  W,  Rep.  925;  73  Am.  St.  Rep.  518).  Con- 
struing and  applying  Hill's  Ann.  Or.  Laws,  §  909,  subd.  i,  § 
2081,  it  is  held  that  a  justice  of  the  peace  is  not  deprived  of 
jurisdiction  of  an  action  against  a  mortgagee  to  recover  a  pen- 
alty for  failure  to  satisfy  the  mortgage  of  record,  by  the  mere 
filing  of  an  answer  denying  the  title  of  the  plaintiif ,  where  no 
evidence  is  offered  on  such  issue.  Malarkey  v.  O'Leary,  34 
Or.  493  (56  Pac.  Rep.  521).  In  order  to  oust  the  jurisdiction 
of  a  justice  of  the  peace  under  Utah  Rev.  Stat.  1898,  §  3674,  on 
account  of  the  action  involving  the  question  of  title  or  posses- 
sion to  real  property  or  the  legality  of  aiiy  tax,  such  an  issue 
must  be  presented  by  a  verified  answer.  Pleasant  Grove  City 
v.  Holman,  18  Utah,  338  (54  Pac.  Rep.  1013).  As  to  when 
title  is  involved  in  an  action  for  unlawful  detainer  so  as  to 
oust  the  jurisdiction  of  a  justice  in  West  Virginia,  see  Watson 
v.  Watson,  45  W.  Va.  290  (31  S.  E.  Rep.  939).  Wis.  Rev. 
Stat.  §§  3619,  3620  construed  and  applied — ^particular  action 
held  to  involve  title  so  as  to  oust  jurisdiction  of  justice  court 
Reilly  v.  Howe,  loi  Wis.  108  (76  N.  W.  Rep.  Iii4), 

Sec.  649.  Jurisdiction  of  courts  of  equity.  A  court 
of  equity  has  no  jurisdiction  to  settle  the  title  and  boundaries 
of  land  when  the  plaintiff  has  no  equity  againiit  the  party 
who  is  holding  the  land.  Burns  v.  Mearns,  44  W.  Va.  744  (30 
S.  E.  Rep.  112).  Where  a  court  of  equity  has  jurisdiction  of 
an  action  to  enjoin  condemnation  proceedings  by  a  board  of 
levee  commissioners,  it  may,  for  the  purposes  of  the  suit,  inquire 
into  and  decide  as  to  the  regularity  of  the  election  of  such  com- 
missioners. Hurley  v.  Board  of  Miss.  Levee  ComVs,  76  Miss. 
141  (23  So.  Rep.  580).  In  an  equitable  action  to  restrain  a 
corporation  from  diverting  water  for  public  purposes,  which  it 
has  the  power  to  condemn,  upon  the  corporation  offering  to  pay 
such  sum  as  the  court  shall  deem  to  be  a  just  compensation,  to 
which  the  complainant  consents,  the  court  has  jurisdiction  to 
ascertain  the  amount  of  the  compensation.  Sparks  Mfg.  Co. 
V.  Town  of  Newton,  57  N.  J.  Eq.  367  (41  Atl.  Rep.  385). 
Where  a  will  empowers  executors  to  sell  real  estate  and  dis- 
tribute the  proceeds  in  a  certain  manner  different  from  the  dis- 
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position  provided  by  the  statute  of  descent,  such  a  trust  is  cre- 
ated as  gives  a  court  of  equity  jurisdiction  to  construe  the  will. 
Minkler  v.  Simons,  172  111.  323  (50  N.  E.  Rep.  176).  Courts 
of  equity  do  not  have  jurisdiction  of  suits  brought  merely  to 
recover  possession  of  land,  and  to  establish  one  legal  title 
against  another  legal  title,  even  though  a  question  concerning 
liens  is  involved ;  and  it  avails  nothing  that  in  such  a  contest 
the  owner  of  one  legal  title  undertakes  to  establish  its  superior- 
ity over  the  opposing  legal  title  by  showing  that  the  execution 
lien  and  sale  upon  which  it  is  based  were  prior,  in  point  of  time 
to  the  mortgage  lien  and  sale  upon  which  the  title  of  his  adver- 
sary is  based.  Cole  v.  Mettee,  65  Ark.  503  (47  S.  W.  Rep. 
407;  67  Am.  St.  Rep.  945).  One  to  whom  a  life  estate  in  a 
portion  of  certain  real  estate  has  been  devised,  with  remainder 
to  her  unborn  children,  in  the  absence  of  whom  the  fee  should 
pass  to  other  devisees  of  the  testator,  by  a  petition  in  equity 
may  show  the  unproductiveness  of  her  estate  and  that  the  re- 
mainder of  great  value  is  liable  to  be  lost  through  her  inability 
to  pay  taxes,  and  may  have  a  trustee  appointed  to  hold  and 
manage  the  property ;  and  such  a  decree  may  be  made  binding" 
on  her  after-bom  children  where  it  declares,  establishes  and 
makes  full  provision  for  the  protection  of  their  rights.  Gavin 
V.  Curtin,  171  111.  640  (49  N.  E.  Rep.  523;  40  L.  R.  A.  776). 
Mass.  Pub.  Laws,  ch.  151,  §  4  construed  and  applied — equitable 
jurisdiction  of  supreme  court  to  set  aside  a  deed  procured  by 
fraud.    Weeks  v.  Currier,  172  Mass.  53  (51  N.  E.  Rep.  416). 

Sec.  650.  Jurisdiction  over  lands  in  another  county  or 
state.  A  court  through  which  a  creditor  has  obtained 
judgment,  writs  of  attachment  and  execution  which  have  been 
levied  on  the  property  of  the  debtor  in  another  county  has  juris- 
diction to  set  aside  a  mortc;;age  bv  such  debtor  which  is  fraudu- 
lent as  to  creditors.  Woodbury  v.  Nevada  So.  Ry.  Co.  120  Cal. 
463  (52  Pac.  Rep.  730).  Where  a  court  of  one  county  has 
jurisdiction  of  the  parties  and  the  original  controversy,  it  may 
decree  a  sale  of  the  land  in  another  county  as  incidental  to  the 
relief  originally  sought.  Doty  v.  Deposit  Bldg.  &  L.  Ass'n, 
Ky.  (46  S.  W.  Rep.  219;  43  L.  R.  A.  551;  20  Ky.  Law 

Rep.  625).  Under  Ky.  Civ.  Code,  §§  65,  66,  an  action  for  the 
distribution  and  partition  of  the  decedent's  estate  must  be 
brought  in  the  county  in  which  his  personal  representative  qual- 
ified, and  the  court  of  such  county  has  jurisdiction  to  decree  a 
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sale  or  make  partition  among  the  heirs  or  devisees,  of  land 
owned  by  the  decedent  in  another  county.  DeHaven  v.  De- 
Haven's  Adm'r,  Ky.  (46  S.  W.  Rep.  215;  47  S.  W. 
Rep.  597 ;  20  Ky.  Law  Rep.  663) .  Where  a  deed  to  certain  land 
in  one  county  is  deposited  in  escrow  in  another  county,  to  be 
delivered  upon  the  performance  of  certain  conditions  and  the 
payment  of  certain  money,  and  the  conditions  are  performed, 
and  the  money  is  tendered,  the  deed  demanded  and  refused,  in 
the  second  county,  the  cause  of  action  for  the  non-delivery  of 
the  deed  arises  in  the  latter  county.  Condon  v.  Leipsiger,  17 
Utah,  498  (55  Pac.  Rep.  82).  Construing  and  applying;  Ga. 
Code  §§  5870,  5871  providing  that  suits  respecting  titles  to  land 
must  be  brought  in  the  county  where  the  land  lies,  and  equity 
suits  must  be  brought  in  that  county  where  the  defendant  re- 
sides against  whom  substantial  equitable  relief  is  prayed,  it  is 
held  that  if  a  suit  be  brought  by  a  debtor  against  his  creditor 
to  cancel  a  conveyance,  in  pursuance  of  which  the  latter  has 
been  admitted  into  possession,  such  action  must  be  brought  in 
the  county  of  the  residence  of  the  creditor;  nor  can  a  suit  to 
recover  land  (the  nght  of  plaintiff  being  predicated  upon  a 
perfect  equity  only)  be  maintained  to  recover  possession,  un- 
less the  person  against  whom  the  equity  is  sought  to  be  estab- 
lished resides  in  the  county  where  the  land  in  controversy  lies. 
Clayton  v.  Stetson,  loi  Ga.  634  (28  S.  E.  Rep.  983).  The 
courts  of  one  state  cannot  set  aside  as  a  fraud  upon  creditors 
a  conveyance  of  land  in  another  state  at  the  instance  of  a  judg- 
ment creditor  whose  judgment  is  not  a  lien  on  such  land.  Gray 
V.  Folwell,  57  N.  J.  Eq.  446  (41  Atl.  Rep.  869).  Cal.  Const, 
art.  6,  §  5  construed  and  applied — ^jurisdiction  of  the  superior 
court  to  decree  an  accounting  in  an  action  to  declare  a  deed  a 
mortgage  where  the  real  estate  affected  is  out  of  the  state.  Pen- 
insular Trad.  &  Fishing  Co.  v.  Pacific  S.  W.  Co.,  123  Cal.  689 
(56  Pac.  Rep.  604).  la.  Code,  §  3493  construed  and  applied — 
jurisdiction  of  action  to  foreclose  a  mortgage  where  land  is  sit- 
uated in  more  than  one  county.  McDonald  v.  Second  Nat. 
Bank,  106  la.  517  (76  N.  W.  Rep.  loii). 

Sec.  651.  Jurisdiction — ^Particular  courts — Miscellane- 
ous notes.  A  proceeding  to  foreclose  an  attorney's  lien 
upon  real  property,  given  by  Ga.  Code,  §  2824,  is  to  be 
brought  as  a  proceeding  to  foreclose  a  mortgage  upon  prop- 
erty of  like  kind,  and  hence  the  venue  of  such  a  proceeding 
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is  the  county  where  the  land  lies.  McCalla  v.  Nichols,  102 
Ga.  28  (28  S.  E.  Rep.  988).  Construing  and  applying  Ind. 
Rev.  Stat.  1894,  §§  1109,  1366,  1404,  it  is  held  that  a  supe- 
rior court  has  jurisdiction  of  actions  to  foreclose  mortgages 
on  real  estate  in  the  county  in  which  it  is  located.  Noerr 
V.  Schmidt,  151  Ind.  579  (51  N.  E.  Rep.  332).  How.  Ann. 
Mich.  Stat.,  §  8296,  construed  and  applied — jurisdiction  of 
justice  in  action  to  recover  possession  of  land.  Grand 
Rapids  Nat.  Bank  v.  Kritzer,  116  Mich.  688  (75  N.  W. 
Rep.  90).  Minn.  Gen.  Stat,  1894,  §  5183,  construed  and 
applied — ^jurisdiction  of  actions  relating  to  real  property. 
Kretzschmar  v.  Meehan,  74  Minn.  211  {yj  N.  W.  Rep.  41). 
Tex.  Rev.  Stat.  1895,  -^^t*  996>  §  2>  construed  and  applied 
— exclusive  jurisdiction  of  court  of  civil  appeals  in  bound- 
ary cases.    Cox  v.  Finks,  91  Tex.  318  (43  S.  W.  Rep.  i). 

Sec.  652.  Former  adjudication — General  principles. 
A  decision  rendered  upon  a  demurrer  to  a  pleading  setting 
forth  the  facts  is  as  conclusive  between  the  parties  as  if  the 
facts  had  been  proved  upon  trial  and  a  judgment  based 
thereon  had  been  rendered.  Hyatt  v.  Challiss,  59  Kan.  422 
(S3  Pac.  Rep.  467) ;  Plant  v.  Carpenter,  19  Wash.  621  (53 
Pac.  Rep.  1 107).  A  judgment  by  default  against  a  vendor 
in  an  action  for  specific  performance  brought  against  him, 
in  which  he  set  up  an  answer  that  the  contract  was  pro- 
cured by  fraud,  is  a  conclusive  adjudication  against  him 
as  to  the  alleged  fraud.  Barber  v.  Kendall,  158  N.  Y.  401 
(S3  N.  E.  Rep.  i).  Judgment  dismissing  an  action  is  con- 
clusive unless  the  pleadings  and  judgment  show  that  the 
case  was  not  heard  and  determined  on  its  merits,  Carlisle 
V.  Howes,  Ky.  •  (43  S.  W.  Rep.  191;  19  Ky.  Law 
Rep.  1238) ;  but  a  decree  in  an  action  dismissing  it  "with- 
out prejudice"  is  not  an  adjudication  of  the  matters  in- 
volved in  it,  O'Keefe  v.  Irvington  Real-Estate  Co.,  87  Md. 
196  (39  Atl.  Rep.  428).  A  judgment  of  dismissal  in  an 
action  to  recover  the  value  of  timber  taken  fromi  land,  in 
which  action  the  defendant  denied  the  title  of  the  plaintiff 
who  was  not  in  possession,  and  asserted  title  under  a 
sheriff's  deed,  bars  a  subsequent  action  by  the  plaintiff  to  set 
aside  the  sheriff's  deed,  although  he  subsequently  has  per- 
fected his  title.  Carlisle  v.  Howes,  Ky.  (43  S.W.Rep. 
191 ;  19  Ky.  Law  Rep.  1238).  Where  a  plaintiff  in  ejectment 
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against  whom  judgment  has  been  rendered  takes  a  new 
trial  as  of  right,  dismisses  his  action  and  brings  it  in 
another  court,  the  first  judgment  may  be  pleaded  as  a  bar 
thereto.  Hyatt  v.  Challiss,  59  Kan.  422  (53  Pac.  Rep.  467). 
Where  one  maintains  an  action  for  the  entire  damage  to 
his  property  on  account  of  a  nuisance,  his  recovery  therein 
is  a  bar  to  any  subsequent  suit  by  him  against  the  defendant 
for  the  same  damages.  Clark  v.  Lanier,  104  Ga.  184  (30  S. 
E.  Rep.  741). 

Sec.  653.  Former  adjudication — Who  bound  by — 
Privies  in  title,  A  third  party  who  intervenes  in  an  action 
for  the  purpose  of  claiming  property  is  bound  by  the 
subsequent  judgment  which  may  be  rendered.  Plant  v. 
Carpenter,  19  Wash.  621  (53  Pac.  Rep.  1107).  A  mort- 
gagee whose  iportgage  is  recorded  and  who  is  not  made  a 
party  to  an  action  to  determine  conflicting  claims  to  the 
real  estate  embraced  in  it  is  not  bound  by  any  judgment 
in  such  proceedings.  McDonald  v.  McCoy,  121  Cal.  55 
(S3  Pac.  Rep.  421).  Where  a  tenant  against  whom  an 
action  of  unlawful  detainer  is  brought  notifies  his  land- 
lord of  the  pendency  of  the  action  and  requests  him  to 
appear  and  defend,  which  he  fails  to  do,  he  is  bound  by  the 
judgment  rendered.  Tyson  v.  Chestnut,  118  Ala.  387  (24 
So.  Rep.  73).  There  is  no  privity  between  an  adminis- 
trator and  an  heir  so  far  as  regards  the  decedent's  real 
estate ;  and  a  judgment  dismissing  an  administrator's  action 
to  quiet  title  is  not  a  bar  to  a  subsequent  action  by  the  heir 
against  the  same  defendant,  to  quiet  title  to  the  same  real 
estate  which  has  descended  to  the  heir  from  the  adminis- 
trator's intestate.  Eayrs  v.  Nason,  54.  Neb.  143  (74  N.  W. 
Rep.  408). 

A  judgment  enjoining  a  landowner  from  diverting  the 
waters  of  a  stream  connected  with  his  land  is  binding  upon 
his  grantee  though  not  a  party  to  the  action  in  which  it  was 
rendered.  Ahlers  v.  Thomas,  24  Nev.  407  (56  Pac.  Rep.  93). 
The  court  say:  "The  general  rule  is  that  judgments  are 
binding  only  upon  parties,  but  there  are  exceptions,  as  in 
the  case  of  privies.  'When  a  judgment  has  been  ren- 
dered between  the  parties,  they  are  bound  by  it;  and,  to 
give  full  effect  to  the  principle  by  which  the  parties  are 
held  bound  by  it,  all  persons  who  are  represented  by  the 
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parties,  and  claim  under  them,  or  are  privy  to  them,  are 
equally  concluded  by  the  same  proceedings.  By  "privity" 
is  meant  the  mutual  or  successive  relationship  to  the  rights 
of  property,  and  privies  are  classified  according  to  the 
manner  of  this  relationship.  They  are  privies  in  estate, 
as  donor  and  donee,  lessor  and  lessee,  and  joint  tenants; 
privies  in  blood,  as  heir  and  ancestor,  ana  co-parceners; 
privies  in  representation,  as  testator  and  executor,  adminis- 
trator and  intestate ;  privies  in  law,  as  where  the  law,  with- 
out privity  of  blood  or  estate,  casts  land  upon  another,  as 
by  escheat.  But  all  these  kinds  of  privity  are  reduced  to 
three,  namely,  privity  in  estate,  privity  in  blood,  and  privity 
in  law.  The  reason  why  persons  standing  in  this  relation 
to  the  litigating  party  are  bound  by  the  proceedings  to 
which  he  is  a  party  is  that  they  are  identified  with  him  in 
interest,  and,  whenever  this  identity  exists,  all  are  alike 
concluded.  Privies  are  therefore  estopped  from  litigating 
that  which  is  conclusive  upon  him  with  whom  they  are 
in  privity.'  3  Bouv.  Inst.  pp.  373,  374.  In  a  footnote  to 
Beach  on  Injunctions  (page  174)  it  is  said:  *It  is  a  well- 
settled  general  rule  that  tne  court  has  no  right  to  grant  an 
injunction  r.gainst  a  person  who  is  not  a  party  to  the  suit. 
The  exceptions  to  this  rule  consist  either  of  cases  where 
the  party  enjoined  is  a  mere  solicitor  or  agent  or  tenant  of 
a  party  to  the  suit,  having  no  rights  involved  in  the  con- 
troversy, or  where  the  right  has  been  already  determined. 
Schalk  V.  Schmidt  (1862)  14  N.  J.  Eq.  268.  See,  also, 
Freem.  Judg.  (4th  Ed.),  §  162;  Coles  v.  Allen,  64  Ala.  98; 
Adams  Co.  f .  Graves,  75  la.  643  (36  N.  W.  Rep.  889) ; 
Stoutimore  v.  Clark,  70  Mo.  478;  Hair  v.  Wood,  58  Tex. 
79 ;  Lipscomb  v.  Postell,  38  Miss.  476  {TJ  Am.  Dec.  652) ; 
Hunt  V.  Haven,  52  N.  H.  169;  Casamajor  v.  Strode,  i  Sim. 
&  S.  381.'* 

Sec.  654.    Former  adjudication — Particular  cases.    An 

adjudication  in  an  action  for  trespass  against  the  existence  of  a 
license  in  favor  of  the  defendant  to  do  acts  complained  of,  is 
a  bar  to  his  pleading  such  a  license  in  a  subsequent  suit  by  the 
same  plaintiff  for  an  injunction  against  his  wrongful  conduct. 
Delaware,  L.  &  W.  R.  Co.  v.  Breckenridge,  57  N.  J.  Eq.  154 
(41  Atl.  Rep.  966).  In  order  for  a  judgment  in  ejectment 
based  on  an  equitable  defense  to  be  conclusive  between  the 


§  654  REAL  ACTIONS.  024 

same  parties  in  a  subsequent  suit  concerning  the  same  title, 
such  equitable  defense  not  only  must  be  pleaded  and  tried,  but 
it  must  be  tried  by  a  tribunal  having  jurisdiction  of  matters 
cognizable  in  equity  and  adjudicated  by  that  tribunal.  Clark 
V.  Bettelheim,  144  Mo.  258  (46  S.  W.  Rep.  135).  Where  a 
court  in  a  partition  proceeding  has  jurisdiction  to  determine 
adverse  claims  of  title/,  a  defendant  having  such  a  claim  who 
fails  to  set  it  up  is  barred  from  afterwards  asserting  it  by  the 
decree  rendered.  Lindell  Real  Estate  Co.  v.  Lindell,  142  Mo. 
61  (43  S.  W.  Rep.  368).  Probate  proceedings  to  direct  a  con- 
veyance of  land  leased  by  a  decedent  in  which  the  right  of  the 
estate  to  collect  rent  is  not  adjudged,  do  not  bar  a  subsequent 
action  against  the  purchaser  by  the  heirs  to  recover  rent. 
Journe  v.  Hughes,  124  Cal.  244  (56  Pac.  Rep.  1032).  Where 
a  judgment  in  an  action  to  recover  an  interest  in  lands  awards 
to  the  plaintiff  by  metes  and  bounds  an  interest  in  a  certain 
portion  of  the  land  described  in  his  complaint,  but  makes  no 
adjudication  as  to  the  rights  of  the  parties  to  the  action  in 
the  remainder  of  the  land,  such  judgment  does  not  bar  a  subse- 
quent action  between  the  same  parties  to  determine  their  inter- 
ests in  such  remainder.  Long  v.  Eisenbeis,  21  Wash.  23  (56 
Pac.  Rep.  933).  Where  a  wife  as  collateral  security  for  her 
husband's  debt  to  a  bank  executes  to  it  her  notes  and  a  mort- 
gage on  her  real  estate  to  secure  them  and  it  subsequently  fore- 
closed the  mortgage  and  bought  the  land,  and  afterward  the 
husband  paid  the  whole  of  his  indebtedness  to  the  bank  with 
funds  of  his  own,  the  judgment  of  foreclosure  is  not  a  bar 
against  her  maintaining  an  action  against  the  bank  to  obtain 
an  accounting  and  re-conveyance  of  her  land.  Washington 
Nat.  Bank  v.  Woodrum,  60  Kan.  34  (55  Pac.  Rep.  330).  Where 
a  vendee  abandoning  his  contract  brought  suit  to  recover  the 
payments  of  the  purchase  price  made,  in  which  he  failed,  and 
judgment  against  him  for  waste  was  awarded  in  favor  of  the 
vendor  who  subsequently  regained  possession  and  sold  a  part 
of  the  land  for  more  than  the  original  vendee  agreed  to  pay 
for  the  whole,  such  vendeee  is  estopped  by  the  judgment  in  his 
action  to  recover  the  difference  between  the  price  named  in  his 
contract  and  the  price  received  by  the  vendor  in  the  second  sale. 
Durham  Consol.  Land  &  Imp.  Co.  v.  Guthrie^  123  N.  C.  185 
(31  S.  E.  Rep.  601).  Where  one  holding  a  judgment  against 
a  decedent  which  was  not  a  lien  on  his  lands  is  made  a  party  to 
an  action  brought  by  his  heirs  to  recover  his  real  estate  and 
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establish  their  interest  therein,  and  he  fails  to  assert  any  prior 
equitable  rights  on  account  of  his  judgment,  a  decree  in  favor 
of  the  plaintiff  estops  him  from  subsequently  asserting  such 
rights  as  against  them.  Oliver  v.  Oliver,  178  111.  527  (53 
N.  E.  Rep.  304).  A  judgment  in  proceedings  brought  by  a 
city  to  assess  lands  benefited  to  pay  for  lands  condemned  for 
a  street  is  conclusive  upon  it  in  a  subsequent  proceeding  of  the 
same  character  brought  on  account  of  a  new  condemnation 
being  made  necessary  by  reason  of  the  original  condemnation 
proceedings  having  been  dismissed.  Le  Moyne  v.  City  of  Chi- 
cago. 175  111.  356  (51  N.  E.  Rep.  718).  Ohio  Rev.  Stat.  §  4364, 
construed  and  applied — ^liability  of  the  lessor  of  premises  to 
be  used  for  the  sale  of  intoxicating  liquors  for  recovery  against 
the  seller — conclusiveness  of  such  judgment  against  the  owner. 
Goodman  v.  Hailes,  59  O.  St.  342  (52  N.  E.  Rep.  829). 

Sec.  655.  Former  adjudication — Stare  decisis^  Judg- 
ments rendered  and  contracts  made  upon  the  faith  of  the  law 
as  enunciated  in  the  decision  of  a  court  of  last  resort,  in  the 
absence  of  fraud  or  misrepresentation,  will  not  be  set  aside 
upon  the  court  subsequently  overruling  such  decision.  Pitts- 
burg &  L.  A.  Iron  Co.  v.  Lake  Sup.  Iron  Co.,  118  Mich.  109 
(76  N.  W.  Rep.  395).  The  validity  of  trust  deeds  to  secure 
loans  is  so  conclusively  established  by  the  decisions  of  the 
supreme  court  of  California  as  to  become  a  rule  of  property  in 
that  state.  Sacramento  Bank  v.  Alcorn,  121  Cal.  379  (53  Pac. 
Rep.  813).  The  decisions  of  a  foreign  state  as  to  the  validity 
of  a  preferential  mortgage  between  citizens  of  -that  state,  upon 
the  application  of  the  principles  of  the  common  law,  are  not 
binding  upon  the  courts  of  anocher  state  in  determining  the 
validity  of  such  a  mortgage  on  lands  situated  in  the  latter 
state.  Nathan  v.  Lee,  152  Ind.  232  (52  N.  E.  Rep.  987;  43 
L.  R.  A.  820) . 

Sec.  656.  Tender — Necessity  of  and  what  constitutes 
— Conditional  tender.  In  an  action  by  an  owner  for  a 
reconveyance  of  his  land,  title  to  which  is  claimed  by  another 
through  a  sheriff's  sale  fraudulently  procured  in  violation  of  an 
agreement  between  them,  an  actual  tender  of  moneys  advanced 
by  such  purchaser  is  not  necessary,  but  it  is  sufficient  for  the 
plaintiff  to  allege  a  willingness  to  repay  any  amount  which  it 
may  be  ascertained  was  so  advanced.     McGeary  v.  Jenkins, 
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187  Pa.  St.  440  (41  Atl.  Rep.  315).  Ordinarily  a  bank  check 
is  not  a  sufficient  tender  of  money.  Te  Poel  v.  Shutt,  57  Neb. 
592  (78  N.  W.  Rep.  288).  A  tender  of  rent  after  the  com- 
mencement of  an  action  for  restitution  under  Minn.  Gen.  Stat 
1894,  §  61 18,  must  include  costs.  Seeger  v.  Smith,  74  Minn. 
279  (^^^  N.  W.  Rep.  3).  An  offer  to  bring  money  into  court 
and  pay  the  same  on  the  order  of  the  court  is  a  sufficient  plea 
of  tender  in  equity.  Glos  v.  Goodrich,  175  111.  20  (51  N.  E. 
Rep.  643).  Hill's  Ann  Or.  Laws,  §  852  providing  that  an 
offer  in  writing  to  pay  a  particular  sum  of  money,  if  not  ac- 
cepted, is  equivalent  to  an  actual  production  and  tender  of  the 
money,  does  not  dispense  with  the  necessity  of  the  one  making 
the  tender  having  the  readiness  ^nd  ability  to  comply  therewith. 
McCourt  V.  Johns,  33  Or.  561  (53  Pac.  Rep.  601). 

A  valid  tender  is  an  offer  to  deliver  something,  made  in 
pursuance  of  some  contract  or  obligation,  under  such  circunfi- 
stances  as  to  require  no  further  act  from  the  party  making  it  to 
complete  the  transfer.  No  condition  can  be  attached  to  its  ac- 
ceptance except  in  conformity  with  some  contract  between  tlie 
parties,  or  in  conformity  with  some  duty  arising  out  of  a  trust 
relation  between  them,  or  in  conformity  with  a  reciprocal  duty 
enjoined  by  law  upon  the  person  to  whom  the  tender  is  made. 
Glos  V.  Goodrich,  175  111.  20  (51  N.  E.  Rep.  643).  Constru- 
ing and  applying  Ga.  Code,  §  3728,  providing  that  a  tender 
must  be  "unconditional  except  for  a  receipt  in  full  or  a  deliv- 
ery of  the  obligation,"  it  is  held  that  where  a  vendee  under  a 
title  bond  in  which  the  vendor  agreed  to  make  title  to  the  ven- 
dee upon  payment  of  a  note  given  for  the  balance  of  the  pur- 
chase money,  after  the  maturity  bf  the  note,  tendered  the 
amount  due  thereon  coupled  with  the  condition  that  the  vendor 
make  and  deliver  to  the  vendee  the  conveyance  called  for  by  the 
bond',  such  tender  was  insufficient  on  account  of  not  being  un- 
conditional. De  Greffenried  v.  Menard,  103  Ga.  651  (30  S.  E. 
Rep.  560). 

Sec.   657.    Injunctions — General  principles — ^Practice 

An  injunction  is  not  of  right;  and  will  not  be  issued  when, 
upon  a  broad  consideration  of  all  the  parties  in  interest, 
good  conscience  does  not  require  it.  Pennsylvania  R.  Co. 
V.  Glenwood  &  D.  Elec.  St.  Ry.  Co.,  184  Pa.  St.  227  (39  Atl. 
Rep.  80).  An  injunction  will  not  be  granted  where  the 
party  asking  it  has  a  complete  and  adequate  remedy  at  law. 
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Crescent  Min.  Co.  v.  Silver  King  Min.  Co.,  17  Utah,  444 
(54  Pac.  Rep.  244;  70  Am.  St.  Rep.  810),  citing  numerous 
cases;  McLachlan  v.  Incorporated  Town  of  Gray,  105  la. 
259  (74  N.  W.  Rep.  773) ;  Kroeger  v.  Town  of  Walcott, 
la.  (76  N.  W.  Rep.  841).    An  injunction  against 

the  breach  of  a  covenant  in  a  deed  w;ll  not  be  granted 
solely  on  the  ground  that  the  acts  complained  of  are  crim- 
inal or  that  the  granting  of  the  injunction  will  effect  a  due 
observance  of  the  Sabbath.  Ocean  City  Ass'n  v.  Schurch, 
57  N.  J.  Eq.  268  (41  Atl.  Rep.  914).  A  complaint  for  an 
injunction  must  state  facts  sufficient  to  satisfy  the  court 
that  the  plaintiff  is  likely  to  suffer  great  or  irreparable  in- 
jury from  the  act  complained  of.  California  Nav.  &  Imp. 
Co.  V.  Union  Transp.  Co.,  122  Cal.  641  (55  Pac.  Rep.  591). 
For  particular  acts  held  to  be  a  violation  of  an  injunction 
against  the  erection  of  a  high  board  fence,  see  Lake  v. 
Wolfe,  108  la.  184  (78  N.  W.  Rep.  811).  A  statute  (Vt 
Stat.,  §§  4524-4526),  authorizing  the  punishing  of  one  who 
violates  an  injunction  as  for  contempt  by  fine  or  imprison- 
ment or  both,  is  not  repugnant  to  the  bill  of  rights  giving 
persons  prosecuted  for  crime  the  right  to  jury  trial,  and 
forbidding  imprisonment  except  by  the  law  of  the  land. 
State  V.  Murphy,        Vt.  (41  Atl.  Rep.  1037).     Where 

the  object  and  purpose  of  a  temporary  injunction  granted 
to  a  railroad  company  were  to  restrain  the  defendant  from 
in  any  way  interfering,  by  threats  or  by  violence,  with  the 
work  of  the  plaintiff  upon  that  part  of  its  road  bed  which 
was  located  upon  land  of  which  the  defendant  was  at  the 
time  in  actual  possession,  and  not  for  the  purpose  of  pre- 
venting him  from  instituting  suit  to  regain  possession  of 
the  land  from  which  he  had  been  ousted  forcibly  and 
against  his  will,  no  such  suit  being  contemplated  at  the 
time,  such  injunction  does  not  bar  the  defendant  from  after- 
ward instituting  any  lawful  proceeding  to  regain  posses- 
sion of  his  land.  Missouri,  K.  &  E.  Ry.  Co.  v.  Hoereth, 
144  Mo.  136  (45  S.  W.  Rep.  1085).  Where  it  appears  that 
the  damages  which  the  plaintiff  seeking  to  recover  injunc- 
tion against  the  pollution  of  waiter  might  suffer  would  be 
irreparable  in  their  nature,  because  incapable  of  ready 
computation  and  ascertainment,  it  is  not  proper  to  decree 
an  injunction  in  case  the  defendant  fails  to  give  bond  con*- 
<litioned  to  pay  the  plaintiff  such  damages  as  he  may  suffer. 
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Wcx)dall  V.  Cartersville  Manganese  &  Mining  Co.,  104  Ga. 
156  (30  S.  E.  Rep.  665).  Ga.  Code,  §  4927,  construed  and 
applied — injunction  against  cutting  timber — ^requiring  ab- 
stract of  title  and  bond  from  plaintiff.  Smith  v.  Smith,  105 
Ga.  106  (31  S.  E.  Rep.  135). 

Sec.  658.     Causes  sufficient  for  granting  injunction. 

An  injunction  may  be  maintained,  against  the  breach  of  a 
grantor's  covenant  to  refrain  from  engaging  in  a  par- 
ticular business,  Anderson  v.  Rowland,  18  Tex.  Civ.  App. 
460  (44  S.  W.  Rep.  911) ;  to  prevent  a  threatened  or  con- 
templated unlawful  levy  of  taxes,  Fox  v.  Kountze,  58  Neb. 
439  (78  N.  W.  Rep.  712)  ;  to  prevent  the  unlawful  removal 
of  a  partition  fence,  where  the  defendant  is  insolvent  and 
the  threatened  injury  would  be  irremediable.  Hoff  v. 
Olson,  loi  Wis.  118  (76  N.  W.  Rep.  1121;  70  Am.  St. 
Rep.  903).  In  an  action  to  determine  the  title  to  ore  lying 
under  the  plaintiff's  lots,  an  injunction  pendente  lite  prop- 
erly may  be  granted  against  mining  operations  by  the 
defendant  by  means  of  which  the  ore  might  be  removed. 
Heinze  v.  Boston  &  M.  Consol.  C.  &  S.  lilin.  Co.,  20  Mont. 
528  (52  Pac.  Rep.  273).  Proceedings  to  sell  on  execution, 
as  the  property  of  a  judgment  debtor,  land  which  does  not 
belong  to  him  may  be  enjoined  by  the  owner  thereof. 
Natalie  Anthracite  Coal  Co.  v.  Ryon,  188  Pa.  St.  138  (41 
Atl.  Rep.  462).  An  execution  sale  which  might  becloud 
and  complicate  one's  title  may  be  enjoined,  though  the  sale 
would  pass  no  title  to  the  purchaser.  Zimmerman  v.  Make- 
peace, 152  Ind.  199  (52  N.  E.  Rep.  992).  Particular  facts 
held  sufficient  to  warrant  an  interlocutory  injunction  against 
an  execution  sale.  Curran  v.  Georgia  Loan  &  T.  Co.,  104 
Ga.  682  (30  S.  E.  Rep.  886).  A  lessee  of  a  water  power  may 
maintain  an  injunction  against  his  lessor  erecting  a  struct- 
ure which  will  deprive  him  of  the  use  of  such  water  power. 
Hendricks  v.  Hughes,  117  Ala.  591  (23  So.  Rep.  637).  An 
insolvent  lessee  who  has  covenanted  with  his  lessor  to  per- 
mit him  to  fall  plow  and  sow  to  wheat  certain  stubble  lands 
of  the  leased  premises,  may  be  enjoined  from  preventing 
the  lessor  from  enjoying  this  privilege.  State  Bank  v. 
Rohren,  55  Neb.  223  (75  N.  W.  Rep.  543).  Though  equity 
will  not  enjoin  a  land  owner  from  making  excavations  on  his 
own  land,  unless  serious  injury  to  adjoining  land  is  immin- 
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ent,  it  will  enjoin  his  excavating  land  of  an  adjoining  owner 
to  erect  a  supporting  wall  thereon.  Gobeille  v.  Meunier,  21 
R.  I.  103  (41  Atl.  Rep.  looi). 

Sec.  659.    Causes  insufiicient  for  granting  injunction- 
Injunction  against  legal  proceedings.    Injunction  will  not 
lie  against  the  commission  of  a  crime  when  it  does  not 
appear  the  acts  complained  of  affect  any  property  rights  of 
the  petitioner.     O'Brien  v.  Harris,  105  Ga.  732  (31  S.  E. 
Rep.  745).    Where  the  criminal  law  furnishes  an  adequate 
remedy  for  the  suppression  of  a  bawdy  house  an  injunction 
will  not  be  granted  against  its  maintenance.    Neaf  v.  Pal- 
mer,       Ky.  (45  S.  W.  Rep.  506;  41  L.  R.  A.  219;  20 
Ky.  Law  Rep.   176).    Citing,  Anderson  v.  Doty,  33  Hun 
166.    Where  a  city  is  not  shown  to  be  irresponsible,  a 
diversion  of  water  by  it  will  not  be  enjoined  on  behalf  of 
a  riparian  owner  where  the  effect  of  the  injunction  would 
be  to  cut  off  the  entire  supply  of  water  from  a  city  and  would 
cause  great  public  inconvenience  and  suffering  and   en- 
danger the  lives  and  property  of  the  inhabitants.     Fisk  v. 
City  of  Hartford,  70  Conii.  721  (40  Atl.  Rep.  906;  66  Am. 
St.  Rep.  147)-    A  railroad  company  claiming  adverse  right 
and  title  to  a  right  of  way  lawfully  in  possession  of  a 
rival  company  by  virtue  of  a  condemnatory  proceeding,  can- 
not enjoin  the  latter  company  from  proceeding  to  construct 
its  road   until  just  compensation   is  paid  to  the   former 
company;  but  the  disputed  right  and  title  first  must  be  set- 
tled at  law.     Kanawha,  G.  J.  &  E.  R.  Co.  v.  Glen  Jean  L. 
L.  &  D.  W.  R.  Co.,  45  W.  Va.  119  (30  S.  E.  Rep.  86).    In 
applying. a  statute  (Pa.  Laws  1871,  p.  1361),  authorizing 
injunctions  against  the  acts  of  corporations  which  are  out- 
side of  their  franchises,  the  court  should  have  regard  to 
the  general  principles  upon  which  equitable  relief  is  admin- 
istered; and  an  injunction  against  the  operation  of  a  rail- 
road which  is  a  public  benefit  will  not  be  granted  where 
the  complainant's  injury  is  inconsiderable  in  amount  and 
readily  may  be  compensated  in  damages.     Becker  v.  Leb- 
anon &  M.  Ry.  Co.,  188  Pa.  St.  484  (41  Atl.  Rep.  612).    The 
mere  fact  that  an  easement  appurtenant  to  a  lot  constitutes 
a  convenience  to  the  owner  of  an  adjoining  lot,  does  not 
give  him  a  right  to  enjoin  its  destruction.     Bailey  v.  Gray, 
S3  S.  C  503  (3r  S.  E.  Rep.  354). 
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In  the  case  of  Byrne  v.  Brown,  40  Fla.  109  (23  So* 
Rep.  877),  the  supreme  court  of  Florida  say:  "It  is  a 
universal  rule  that  equity  will  not  enjoin  legal  proceedings 
where  the  law  court  is  competent  to  adjudicate,  upon 
proper  pleas  in  the  legal  action,  the  matters  presented  to 
the  court  of  equity  as  a  ground  for  injunction.  Cohen  v. 
Bank,  24  Fla.  542  (5  So.  Rep.  235)  ;  29  Fla.  579  (11  So.  Rep. 
47)  ;  Atkinson  v.  Allen,  17  C.  C.  A.  570  (71  Fed.  Rep.  58)  ; 
Cook  Co.  V.  City  of  Chicago,  158  111.  524  (42  N.  E.  Rep. 
67).  This  principle  applies  to  actions  of  ejectment  as  well 
as  other  common-law  actions.  Stockton  v.  Williams,  i 
Doug.  (Mich.)  546;  Catholic  Bishop  of  Chicago  v.  Chini- 
quy,  74  111.  317;  Savage  v.  Allen,  54  N.  Y.  458;  Deweese 
V.  Reinhard,  165  U.  S.  386  (17  Sup.  Ct.  Rep.  340)  ;  Hawkin- 
berry  v.  Snodgrass,  39  W.  Va.  332  (19  S.  E.  Rep.  417)  ; 
Association  v.  Shartzer,  83  Md.  10  (34  Atl.  Rep.  536) ;  Holt 
V.  Pockett,  III  Ala.  362  (20  So.  Rep.  432)." 

Sec.  66o.  Injunction  against  trespass.  Injunction  will 
He  to  prevent  the  wrongful  taking  of  ore  from  mining  property. 
Halpin  v.  McCune,  107  la.  494  (78  N.  W.  Rep.  210).  One 
who  seeks  an  injunction  against  the  cutting  of  trees  on  land 
must  show  some  title  thereto.  Johnson  v.  Grantham,  104  Ga. 
558  (30  S.  E.  Rep.  781).  As  a  general  rule,  an  injunction 
should  not  be  granted  to  restrain  a  mere  trespass  to  real  prop- 
erty, when  the  injury  complained  of  is  not  destructive  of  the 
substance  of  the  inheritance — of  that  which  gives  it  chief  value 
— or  is  not  irreparable,  but  is  susceptible  of  complete  pecuni- 
ary compensation,  and  for  which  the  party  may  obtain  ade- 
quate satisfaction  in  the  law  courts,  Lazzell  v.  Garlow,  44  W. 
Va.  466  (30  S.  E.  Rep.  171)  ;  Fisher  v.  Carpenter,  67  N.  H. 
569  (39  Atl.  Rep.  1018)  ;  but  injunction  will  be  granted  to  re- 
strain a  threatened  trespass  on  real  estate  where  such  act  would 
result  in  the  destruction  of  the  premises,  in  the  character  of 
their  use  and  enjoyment,  or  a  deprivation  thereof,  Peterson  v. 
Hopewell,  55  Neb.  670  (76  N.  W.  Rep.  451)  ;  or  where  the 
trespass  is  of  a  continuous  nature,  whose  continued  recurrence 
renders  the  remedy  at  law  inadequate,  unless  by  a  multiplicity 
of  suits,  Davis  v.  Frankenlust  Tp.,  118  Mich.  494  (76  N.  W. 
Rep.  1045).  The  threatened  continuance  of  repeated  trespasses 
may  be  enjoined  where  the  insolvency  of  the  defendant  is  a  bar- 
rier to  the  plaintiff  obtaining  relief  at  law.  •  Slater  v.  Gunn,. 
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170  Mass.  509  (49  N.  E.  Rep.  1017;  41  L.  R.  A.  268).  To 
authorize  an  injunction  against  trespass  the  plaintiff's  title 
must  be  undisputed  or  established  by  legal  adjudication,  and 
the  injury  complained  of  must  be  irreparable  in  its  nature* 
Burns  v.  Meams,  44  W.  Va.  744  (30  S.  E.  Rep.  112)  ;  Lazzell 
V.  Garlow,  44  W.  Va.  406  (30  S.  E.  Rep.  171).  The  owner  of 
a  park  which  completely  encloses  a  tract  of  land  belonging  to 
another  person,  is  guilty  of  trespass  when  he  places  wild  ani- 
mals, some  of  which  are  dangerous,  in  the  park  and  allows 
them  to  roam  over  such  tract;  and  an  injunction  is  the  proper 
remedy  for  such  a  trespass.  Ellis  v.  Blue  Mt.  Forest  Ass*n, 
N.  H.  (41  Atl.  Rep.  856;  42  L.  R.  A.  570).    Partic- 

ular facts  held  sufficient  to  authorize  an  injunction  against 
trespass.    Justice  v.  Aiken,  104  Ga.  714  (30  S.  E.  Rep.  941). 

Sec.  66i.  Injunction  against  wrongful  appropriation 
of  land  to  public  use.  An  injunction  will  lie  against  the 
appropriation  of  land  for  public  use  without  its  condemnation 
in  the  manner  authorized  by  law.  Jarvis  v.  Town  of  Grafton, 
44  W.  Va.  453  (30  S.  E.  Rep.  178).  Abutting  owners  may 
have  an  injunction  against  the  operation  of  a  railroad  in  a 
street  or  alley  where  it  would  prove  a  continuous  damage  to 
their  property,  for  which  they  have  no  adequate  remedy  at 
law.  Sherlock  v.  Kansas  City  Belt  Ry.  Co.,  142  Mo.  172  (43  S. 
W.  Rep.  629 ;  64  Am.  St.  Rep.  551^.  A  mandatory  injunction  to 
compel  the  removal  of  an  electric  street  railway  pole  may  be 
granted,  where  the  pole  is  placed  in  front  of  the  plaintiff's 
property  without  necessity  therefor,  for  the  purpose  of  annoy- 
ing him  and  to  injure  or  depreciate  the  value  of  his  property. 
Snyder  v.  Ft.  Madison  St.  Ry.  Co.,  105  la.  284  (75  N.  W. 
Rep.  179;  41  L.  R.  A.  345).  Placing  the  telephone  poles  in 
a  city  street  without  any  permit  or  direction  from  the  city  au- 
thorities, and  without  even  giving  the  board  of  public  works, 
to  which  the  city  charter  gave  authority  in  the  matter,  any 
time  to  act  on  an  application  for  a  permit,  is  not  justified  by 
the  fact  that  there  were  no  ordinances  of  the  common  coun- 
cil or  regulations  of  the  board  of  public  works  in  relation  to 
pole  setting;  and  the  city  may  maintain  injunction  against 
such  unauthorized  obstruction.  City  of  Marshfield  v.  Wiscon- 
sin Tel.  Co.,  102  Wis.  604  (78  N.  W.  Rep.  735;  44  L.  R.  A. 
565).  Whenever  any  person,  corporation  or  authority,  vested 
with  the  power  of  eminent  domain,  undertakes  to  exercise 
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such  power,  by  appropriating  private  property  to  its  own  use 
or  benefit,  without  first  complying  with  the  constitution,  a  court 
of  equity  has  jurisdiction  to  enjoin  such  undertaking,  until 
compensation  has  been  first  paid  to  the  owner,  his  title  or  in- 
terest being  admitted  or  clear.  In  such  a  case  the  landowner 
is  entitled  to  injunction  without  regard  to  the  solvency  or  in- 
solvency of  the  party  or  corporation  proposing  to  exercise  such 
authority,  or  the  irreparableness  of  the  injury ;  nor  does  his  re- 
fusal to  agree  to  any  amount  as  his  compensation  affect  this 
right.  Birmingham  Traction  Co.  v.  Birmingham  Ry.  & 
Elec.  Co.,  119  Ala.  129  (24  So.  Rep.  368).  It  is  only  where 
a  party  authorized  by  law  to  exercise  the  right  of  eminent  do- 
main proceeds  in  its  exercise  without  legal  ascertainment  and 
payment  of  compensation,  by  condemnation  proceedings,  that 
a  court  of  equity  will  enjoin,  without  regard  to  the  question 
of  irreparable  injury  or  adequacy  of  legal  remedies.  Birming- 
ham Traction  Co.  v.  Birmingham  Ry.  &  E.  Co.,  119  Ala.  137 
(24  So.  Rep.  502;  43  L.  R.  A.  233). 

Sec.  662.  Appointment  of  receivers — ^Practice-— Stat- 
utes construed.  A  receiver  should  not  be  appointed  to  take 
charge  of  property  owned  jointly  by  a  debtor  with  another, 
unless  the  equities  of  the  case  clearly  demand  it.  Holmes 
v.  Stix,        Ky.  (47  S.  W.  Rep.  243 ;  20  Ky.  Law  Rep. 

593).  In  the  absence  of  a  statute  so  authorizing  a  com- 
plainant in  an  action  to  foreclose  a  mechanic's  lien  is  not 
entitled  to  a  receiver  of  the  rents  and  profits  pendente  lite. 
Stone  v.  Tyler,  173  111.  147  (50  N.  E.  Rep.  688).  Citing, 
15  Am.  &  Eng.  Enc.  Law,  p.  124;  High,  Rec.  (3d  Ed.),  § 
586;  Meyer  v.  Seebald,  11  Abb.  Prac.  (N.  S.)  326,  note; 
Pratt  V.  Tudor,  14  Tex.  37.  A  class  of  remaindermen  under 
a  will,  who  through  a  court  of  equity  have  been  permitted 
to  mortgage  the  devised  property  for  the  purpose  oi  mak- 
ing improvements  thereon,  must  do  equity;  and  they  can- 
not defeat  a  contractor's  right  to  have  pay  for  the  improve- 
ments so  made  by  him  because,  through  the  want  of  author- 
ity of  their  agent  to  contract,  he  cannot  have  a  mechanic's 
lien,  but  a  court  of  equity  will  appoint  a  receiver  of  the 
property  to  pay  the  contractor's  debt  out  of  the  rents. 
Rudd  V.  Littell,        Ky.  (45  S.  W.  Rep.  451;  20  Ky. 

Law  Rep.  158).  In  California  it  is  held  that  a  receiver  of 
lands  will  not  be  appointed  pending  an  action  by  one  not 
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entitled  to  their  possession  and  involving  only  legal  rights. 
San  Jose  Safe-Dep.  Bank  v.  Bank  of  Madera,  121  Cal.  543 
(54  Pac.  Rep.  85).  Cal.  Code  Civ.  Proc,  §  564,  authoriz- 
ing the  appointment  of  a  receiver  "aiter  judgment,  to 
carry  the  judgment  into  effect,"  authorizes  the  appoint- 
ment of  a  receiver  to  take  the  legal  title  to  real  estate  and 
make  the  conveyance,  in  an  action  to  comiJel  a  transfer  of 
it,  where  there  are  numerous  defendants  some  of  whom  are 
minors.  Scadden  Flat  Gold-Min.  Co.  v.  Scadden,  121  Cal. 
33  (53  P21C.  Rep.  440).  In  Indiana  a  receiver  cannot  be 
appointed  in  an  action  to  set  aside  a  fraudulent  convey- 
ance until  after  the  commencement  of  the  action,  and  under 
Rev.  Stat.  1894,  §  316,  an  action  is  not  deemed  commenced 
until  the  issuance  of  a  summons  therein,  Alexandria  Gas 
Co.  V.  Irish,  152  Ind.  535  (53  N.  £.  Rep.  762)  ;  but  a  mort- 
gagee, either  before  or  after  an  assignment  for  the  benefit 
of  creditors  by  a  mortgagor,  if  it  appear  that  the  property 
be  insufficient  security  for  the  payment  of  his  debt,  may 
ask  for  a  receiver  to  collect  the  rents  and  profits  or  to  op- 
erate the  property  during  the  year  for  redemption.  Sweet 
&  Clark  Co.  v.  Union  Nat.  Bank,  149  Ind.  305  (49  N.  E. 
Rep.  159).  As  to  appointment  of  receiver  in  foreclosure 
proceedings,  see  Mortgages.  Ind.  Rev.  Stat.  1894,  §  1236, 
applied — appointment  of  receiver — particular  allegations 
held  suflScient  to  authorize  appointment  of  receiver  for  a 
corporation.  Goshen  Woolen-Mills  Co.  v.  City  Nat.  Bank, 
150  Ind.  279  (49  N.  E.  Rep.  154).  Construing  and  apply- 
ing Ky.  Civ.  Code,  §§  298,  299,  it  is  held  that  one  seeking 
to  enforce  a  vendor's  lien  against  his  vendee  whom  he  has 
put  in  possession,  is  not  entitled  to  the  appointment  of  a 
receiver  of  rents  and  profits  unless  it  is  made  manifest, 
not  only  that  the  party  in  possession  is  insolvent  and  the 
property  insufficient  to  pay  the  debt,  but  also  that  he  has 
committed  or  is  threatening  to  commit  waste,  or  by  bad 
husbandry  is  impairing  the  value  of  the  plaintiff's  security. 
Columbia  Finance  &  T.  Co.  v.  Morgan,         Ky.  (44  S. 

W.  Rep.  389;   19  Ky.  Law  Rep.   1761).     Ky.   Stat.,  §  814 
construed  and  applied — appointment  of  receiver  for  rail- 
road company  upon  return  of  execution  against  it  "no  prop- 
erty found."    Ball  v.  Maysville  &  B.  S.  R.  Co.,        Ky. 
(43  S.  W.  Rep.  731 ;  19  Ky.  Law  Rep.  1540).    An  erroneous 
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appointment  of  a  receiver  cannot  be  attacked  collaterally. 
Hatfield  v.  Cummings,  152  Ind.  280  (50  N.  E.  Rep.  817). 

Sec.  663.  Title  and  rights  of  receivers — Suits  by — Sale 
of  property  held  by.  A  receiver  of  an  insolvent  corpora- 
tion takes  the  title  to  its  property  impressed  with  all  the 
existing  rights 'and  equities  of  creditors,  and  the  relative 
rank  of  claims  and  the  standing  of  liens  remain  unaffected. 
American  T.  &  Sav.  Bank  v.  McGettigan,  152  Ind.  582 
(52  N.  E.  Rep.  793;  71  Am.  St.  Rep.  345).  A  receiver  of 
personal  property  and  the  rents,  issues  and  profits  of  land 
sustains  such  a  quasi  trust  relation  to  the  real  estate  that 
if  he  subsequently  purchase  the  same  at  an  execution  sale 
ha(l  by  a  judgment  debtor,  it  is  his  duty  to  retain  the  prop- 
erty as  such  receiver  and  account  for  it  to  the  court,  and 
not  to  sell  it  to  the  injury  of  his  trust  for  his  own  per- 
sonal profit.  Donahue  v.  Quackenbush,  75  Minn.  43  (77  N. 
W.  Rep.  430).  A  complaint  by  a  receiver  of  an  insolvent 
corporation  appointed  to  protect  the  interests  of  all  the  cred- 
itors, to  set"  aside  as  fraudulent  a  mortgage  made  by  the 
corporation  is  insufficient  where  it  fails  to  show  that  such 
mortgage  was  void  as  to  all  the  creditors.  American  T.  & 
Sav.  Bank  v.  McGettigan,  152  Ind.  582  (52  N.  E.  Rep.  793; 
71  Am.  St.  Rep.  345).  Property  in  the  hands  of  a  receiver 
may  be  sold  to  pay  debts  incurred  by  him  in  operating  it. 
Knickerbocker  v.  McKindley  Coal  &  Min.  Co.,  172  III.  535 
(50  N.  E.  Rep.  330;  64  Am.  St.  Rep.  54).  Upon  leave  of 
court  properly  granted  land  belonging  to  an  insolvent  cor- 
poration may  be  sold  after  appointment  of  a  receiver,  upon 
a  valid  judgment  obtained  before  such  appointment.  Pel- 
letier  v.  Greenville  Lum.  Co.,  123  N.  C.  596  (31  S.  E.  Rep. 
855;  68  Am.  St.  Rep.  837).  The  court  appointing  a  re- 
ceiver of  an  insolvent  corporation  may  grant  leave  to  a 
creditor  of  one  who  fraudulently  has  conveyed  his  land 
to  such  corporation,  to  maintain  proceedings  to  sell  the 
land  upon  execution,  the  receiver  being  made  a  party  there- 
to.    Cass  V.  Sutherland,  98  Wis.  551  (74  N.  W.  Rep.  337). 

Sec.  664.  Parties,  pleading  and  practice — Miscellan- 
eous  notes.  An  action  by  a  vendee  to  establish  a  way  of 
necessity  over  other  lands  of  his  vendor  may  be  joined  with 
an  action  to  reform  a  contract  so  as  to  include  a  grant  of 
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a  right  of  way  over  such  lands.    Estep  v.  Hammons, 
Ky.  (46  S.  W.  Rep.  715 ;  20  Ky.  Law  Rep.  448).     In  an 

action  to  enforce  a  resulting  trust  in  land  which  the  com- 
plainant purchased,  paid  for  and  caused  to  be  conveyed 
to  another,  his  vendor  is  not  a  necessary  party.  Vandeford 
V.  Stovall,  117  Ala.  344  (23  So.  Rep.  30).  In' an  action  by 
a  wife  to  redeem  from  a  mortgage  given  to  secure  the  debt 
of  herself  and  her  husband  and  for  an  accounting  to  de- 
termine the  amount  due,  the  husband  and  the  equitable 
owner  of  the  mortgage  are  necessary  parties.  Pierce  v. 
Le  Monier,  172  Mass.  508  (53  N.  E.  Rep.  125).  A  supple- 
mental complaint  is  not  a  proper  pleading  for  alleging 
facts  which  existed  at  the  time  of  the  filing  of  the  original 
complaint.    Chapman  v.  Jones,        Ind.  (49  N.  E.  Rep. 

347).  Where  one  claiming  under  an  oil  lease  invokes  a 
court  of  equity  to  declare  a  forfeiture  of  a  prior  lease  and 
the  defendant  files  only  a  general  denial,  the  court  cannot 
decree  a  cancellation  of  the  plaintiff's  lease.  Freeland  v. 
South  Penn  Oil  Co.,  189  Pa.  St.  54  (41  Atl.  Rep.  1000). 
Ky.  Code  Civ.  Prac,  §  692,  construed  and  applied — plead- 
ing and  practice  in  actions  to  enforce  liens.  McKibben  v. 
Worthington's  Ex'rs,        Ky.  (45  S.  W.  Rep.  233;  20 

Ky.  Law  Rep.  61) ;  Mitchell  v.  Fidelity  T.  &  Safety- Vault 
Co.,        Ky.  (47  S.  W.  Rep.  446;  20  Ky.  Law  Rep. 

713). 

Sec.  665.  Amendments.  Where  an  affidavit  made  to 
obtain  a  distress  warrant,  alleged  that  the  land  for  which 
the  rent  was  due  was  situated  in  one  county,  it  was  error 
at  the  trial  to  allow  an  amendment  striking  out  the  county 
first  alleged,  and  inserting  another  county;  it  not  appear- 
ing, from  the  pleadings  or  otherwise,  that  the  land  de- 
scribed in  the  amendment  was  the  same  land  referred  to 
in  the  original  affidavit.  Summerour  v.  Felker,  102  Ga. 
254  (29  S.  E.  Rep.  448).  Cal.  Code  Civ.  Proc,  §  473,  con- 
strued and  applied — discretion  of  court  to  permit  amend- 
ments of  pleadings.  Bank  of  Woodland  v.  Heron,  122  Cal. 
107  (54  Pac.  Rep.  537).  N.  Mex.  Comp.  Laws  1884,  §  191 1, 
construed  and  applied — amendment  by  striking  out  parties. 
Neher  v.  Armijo,  9  N.  Mex.  325  (54  Pac.  Rep.  236). 

Sec.  666.  New  trial  of  right.  Ind.  Rev.  Stat.  1894, 
§  1076,  only  prdvides  for  a  new  trial  as  of  right  in  actions 
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for  possession  of,  or  to  quiet  title  to,  real  estate,  Atkinson 
V.  Williams,  151  Ind.  431  (51  N.  E.  Rep.  721)  ;  and  such 
a  new  trial  cannot  be  claimed  where  a  cause  of  action  in 
which  such  new  trial  is  allowable  is  joined  with  another 
cause  of  action  in  which  such  new  trial  is  not  allowable.  Nut- 
ter V.  Hendricks,  150  Ind.  605  (50  N.  E.  Rep.  748).  It  is  not 
allowed  in  an  action  to  recover  damages  for  trespass  to  real 
estate  and  to  enjoin  its  continuation,  Atkinson  v.  Williams, 
151  Ind.  431  (51  N.  E.  Rep.  721)  ;  nor  can  it  be  granted  be- 
fore rendition  of  judgment,  Boyd  v.  Schott,  152  Ind.  161  (52 
N.  E.  Rep.  752).  Neb.  Code  Civ.  Proc,  §  630,  construed  and 
applied — second  trial  in  actions  of  ejectment,  Whiteman  v. 
Perkins,  56  Neb.  181  (76  N.  W.  Rep.  547).  Upon  the 
granting  of  a  new  trial  as  of  right  under  Wis.  Rev.  Stat., 
§  3092,  the  action  stands  for  trial  as  if  it  had  never  been 
tried,  and  former  rulings  upon  the  admissibility  of  evidence 
have 'no  binding  force.  Slauson  v.  Goodrich  Transp.  Co., 
99  Wis.  20  (74  N.  W.  Rep.  574;  40  L.  R.  A.  825). 

Sec.  667.  Recovery  of  attorney's  fees.  Where,  in  an 
action  by  a  mortgagee,  who  has  purchased  at  a  sale  under 
a  power  of  sale  in  his  mortgage,  to  compel  the  mortgagor 
to  affirm  or  disaffirm  the  foreclosure,  and  he  affirms  it  sub- 
ject to  the  court's  determination  of  the  validity  of  the  mort- 
gage, the  mortgagee  cannot  recover  attorney's  fees.  Amer- 
ican Freehold  Land-Mortg.  Co.  v.  Pollard,  120  Ala.  i  (24 
So.  Rep.  736).  A  statute  (Kan.  Laws  1893,  ch.  102)  allow- 
ing attorney's  fees  to  plaintiffs  in  suits  upon  fire  insurance 
policies  is  constitutional.  British-American  Assur.  Co.  v. 
Bradford,  60  Kan.  82  (55  Pac.  Rep.  335).  Under  Neb. 
Comp.  Stat.,  ch.  43,  §  45,  one  recovering  a  judgment  on 
a  policy  of  insurance  on  realty  is  entitled  to  an  allowance 
of  a  reasonable  attorney's  fee.  Home  Fire  Ins.  Co.  v. 
Weed,  55  Neb.  146  (75  N.  W.  Rep.  539). 

Sec.  668.  Collateral  attack  upon  judgment.  A  judg- 
ment which  is  a  nullity  on  account  of  being  based  upon 
fictitions  proceedings  may  be  collaterally  attacked.  Conk- 
Hn  V.  La  Dow,  33  Or.  354  (54  Pac.  Rep.  218).  A  decree 
construing  a  will  and  making  a  distribution  thereunder 
cannot  be  collaterally  attacked  in  a  subsequent  action 
brought  by  a  distributee  thereunder  to  specifically  enforce 
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a  contract  made  by  another  to  purchase  land  received  by 
him  under  such  decree.  Williams  v.  Marx,  124  Cal.  22 
(56  Pac.  Rep.  603).  Jurisdiction  over  a  defendant  against 
whom  a  judgment  is  rendered  acquired  by  service  by  pub- 
lication regular  on  its  face  may  be  collaterally  attacked  by 
showing  that  the  averment  of  the  affidavit  filed  to  procure 
the  service,  to  the  effect  that  the  defendant  was  a  non- 
resident of  the  state,  was  false.  Eayrs  v.  Nason,  54  Neb. 
143  (74  N.  W.  Rep.  408) ;  Boise  v.  Kautter,  55  Neb.  103 
(75  N.  W.  Rep.  566;  70  Am.  St.  Rep.  371).  Where  the 
priority  ot  a  judgment  lien  depends  upon  an  entry  of  such 
judgment  having  been  made  during  the  term  of  court  at 
which  it  was  rendered  an  intervening  bona  fide  purchaser 
may  collaterally  attack  an  entry  of  the  judgment  by  show- 
ing that  it  was  made  by  the  clerk  after  adjournment  of  the 
term  and  in  vacation.  Coe  v.  Erb,  59  O.  St.  259  (52  N.  E. 
Rep.  640 ;  69  Am.  St.  Rep.  764).  See  opinion  for  exhaustive 
review  of  authorities  on  this  subject. 

Sec.  669.  Appeals — Statutes  construed.  An  appeal 
from  a  decree  against  several  cotenants  rendered  in  an 
action  against  them  to  quiet  title,  may  be  had  by  part  of 
them  without  serving  notice  on  the  others,  although  the 
decree  is  joint  in  form.  South  Portland  Land  Co.  v.  Mun- 
ger,  36  Or.  457  (54  Pac.  Rep.  815).  A  purchaser  at  a  sale 
made  by  an  assignee  in  insolvency,  subject  to  the  approval 
of  the  court,  is  a  party  to  the  proceedings  resulting  in  the 
order  of  confirmation  of  the  sale,  and  a  necessary  and  ad- 
verse party  to  an  appeal  by  a  creditor  from  such  order,  upon 
whom  notice  of  appeal  must  be  served  under  Minn.  Gen. 
Stat.  1894,  §  6134.  In  re  Clarke,  74  Minn.  8  (76  N.  W. 
Rep.  790).  From  a  verdict  of  the  probate  court  or  court 
of  insolvency  of  Ohio  confirming  a  sale  of  real  estate  made 
by  an  assignee  or  trustee  at  private  sale  under  the  insol- 
vency laws  of  that  state,  an  appeal  lies  to  the  court  of  com- 
mon pleas.  Browne  v.  Wallace,  60  O.  St.  177  (53  N.  E. 
Rep.  957).  For  particular  cases  as  to  proper  parties  to  an 
appeal  in  an  action  of  ejectment  in  Kansas,  see  Davis  v. 
Byers,  59  Kan.  773  (52  Pac.  Rep.  79).  U.  S.  Rev.  Stat.,  § 
1000,  construed  and  applied — ^bond  on  appeal — rights  of 
substituted  party.  Hanks  v.  Matthews,  16  Utah,  325  (52 
Pac.  Rep.  7).    Cal.  Code  Civ.  Proc,  §  940,  construed  and 
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applied — notice  of  appeal  to  adverse  party.  Vincent  v. 
Colfins,  122  Cal.  387  (55  Pac.  Rep.  129).  Shannon's  Tenn. 
Code,  §  491 1,  construed  and  applied — ^appeal  from  final 
decree  of  chancery  court  to  the  supreme  court.  Rawley 
V.  Burris,        Tenn.  (47  S.  W.  Rep.  176).    For  colla- 

tion of  authorities  upon  the  subject  and  extensive  discus- 
sion as  to  the  proper  construction  of  W.  Va.  Code,  ch. 
132,  §  8,  providing  that  the  purchaser's  title  shall  not  be 
affected  by  the  reversal  of  the  decree,  see  Dunf ee  v.  Childs, 
44  W.  Va.  155  (30  S,  E.  Rep.  102).  See  chapter  on  Judicial 
Sales  for  extended  quotation  from  this  case.  Wis.  Rev. 
Stat.,  §  3049,  construed  and  applied — ^notice  of  appeal  to 
"adverse  party."  Crowns  v.  Forest  Land  Co.,  99  Wis. 
103  (74  N.  W.  Rep.  546). 


REAL  ESTATE  AGENT. 


EPITOME  OF  CASES. 

Sec.  670.  Emplo3rment  of  real  estate  agent — ^Authority 
«— Revocation.  An  assignee  of  an  insolvent  estate  may  em- 
ploy a  broker  to  negotiate  a  sale  of  real  estate  belonging 
to  the  estate,  and  may  become  personally  liable  for  com- 
missions. Gibson  v.  Gray,  17  Tex.  Civ.  App.  646  (43  S. 
W.  Rep.  922).  Under  Mont.  Civ.  Code,  §  2185,  a  broker 
cannot  recover  for  his  services  in  effecting  a  sale  of  realty 
unless  there  is  a  note  or  memorandum  in  writing  of  a 
contract  for  such  services.  King  v.  Benson,  22  Mont.  256 
(56  Pac.  Rep.  280).  Oral  authority  to  an  agent  to  sign  an 
agreement  for  the  sale  of  realty  is  sufficient.  Monfort  v. 
McDonough,  20  Wash.  710  (54  Pac.  Rep.  1121).  The  fact 
that  one  has  authority  to  lease  the  property  of  another  as 
his  agent,  does  not  empower  him  to  cancel  a  lease  so  made. 
Faville  v.  Lundvall,  106  la.  135  (76  N.  W.  Rep.  512).  An 
agent  to  whom  an  interest  coupon  detached  from  the  note 
secured  by  a  real  estate  mortgage  containing  a  power  of 
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sale,  is  sent  for  collection,  has  no  implied  authority  to  fore- 
close the  mortgage  under  the  power,  but  his  implied  au- 
thority is  limited  to  the  resort  to  such  remedies  as  may 
be  pursued  for  the  collection  of  the  coupon,  irrespective  of 
the  collateral  mortgage.  Burchard  v.  Hull,  71  Minn.  430 
(74  N.  W.  Rep.  163).  A  landowner  employing  an  agent 
to  sell  his  land  for  him  is  not  liable  to  a  third  party  for 
the  false  representations  made  to  him  by  such  agent  as  to 
the  organization  and  stock  of  a  corporation,  by  which  he 
is  induced  to  take  stock  therein,  although  such  corporation 
is  organized  to  buy  the  land  and  the  same  subsequently  is 
conveyed  to  it.  Hoyer  v.  Ludington,  100  Wis.  441  (76  N. 
\V.  Rep.  348).  Where  an  agent  authorized  to  find  a  pur- 
chaser for  a  farm  at  a  fixed  price,  negotiates  a  sale  at  such 
sum  which  is  ratified  by  the  principal,  the  latter  subse- 
quently cannot  revoke  the  agent's  authority,  to  the  injury 
of  the  purchaser.  Service  v.  Deming  Inv.  Co.,  20  Wash. 
€68  (56  Pac.  Rep.  837). 

Sec.  671.  Duties  and  liabilities  of  agent — ^Trust  rela- 
tion. A  real  estate  agent  may  be  held  liable  for  damages 
for  his  want  of  reasonable  care  in  attending  to  the  affairs 
of  his  principal  entrusted  to  him.  Harlow  v.  Bartlett,  170 
Mass.  584  (49  N.  E.  Rep.  1014).  The  right  of  a  real  estate 
agent  to  recover  a  commission  for  procuring  a  purchaser 
ready  and  willing  to  comply  with  the  terms  of  his  principal 
is  dependent  upon  the  agent  exercising  good  faith  towards 
his  principal.  Mullen  v.  Bower,  22  Ind.  App.  294  (53  N. 
E.  Rep.  790).  A  real  estate  agent  employed  by  a  receiver 
to  sell  lands  who,  for  the  purpose  of  realizing  an  exhor- 
bitant  commission,  deceives  the  court  by  negotiating  a  sale 
to  an  ostensible  purchaser  at  a  reduced  price,  who  in  fact 
is  purchasing  for  the  agent  under  an  arrangement  with 
him  by  which  the  land  is  to  be  sold  at  an  advance  to  an- 
other purchaser  and  the  profits  divided  between  them,  is 
not  entitled  to  recover  a  commission.    Ryan  v.   Kahler, 

Tex.  Civ.  App.  (46  S.  W.  Rep.  71).     An  agent 

may  deal  directly  with  his  principal,  and  sell  to  him  prop- 
erty which  he  is  authorized  to  buy  for  him,  provided  the 
principal,  in  making  the  purchase  from  him,  acts  with  full 
knowledge,  and  there  is  no  deception  or  concealment  on  the 
part  of  the  agent;  but,  in  order  to  render  such  an  agree- 
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ment  valid  and  binding,  the  agent  must  make  a  full  and 
fair  disclosure  of  all  the  facts  and  circumstances  within 
his  knowledge  in  any  way  calculated  to  enable  the  prin- 
cipal to  judge  of  the  propriety  of  the  transaction.  And 
in  a  controversy  over  the  validity  of  such  an  agreement 
the  burden  of  proof  is  upon  the  agent  to  show  that  the 
principal  was  fully  informed  of  all  the  facts  within  his 
knowledge,  and  the  perfect  fairness  of  the  transaction. 
Jackson  v.  Pleasonton,  95  Va.  654  (29  S.  E.  Rep.  680). 
Particular  facts  held  insufficient  to  show  that  one  was 
guilty  of  either  fraud  or  negligence  in  the  performance  of 
his  duties  as  the  agent  of  another  in  lending  her  money 
on  real  estate  security.  Wheadon  v.  Mead,  72  Minn.  372 
(75  N.  W.  Rep.  598). 

Sea  672.1  As  to  when  comniission  is  earned,  aue  and> 
payable.  A  broker  employed  to  sell  real  estate  is  entitled 
to  his  commission  when  he  produces  a  purchaser  able  and 
willing  to  buy  the  premises  upon  the  terms  and  at  the  price 
of  the  seller,  although  the  sale  is  never  consummated,  such 
failure  of  consummation  being  not  his  fault.  Gibson  v. 
Gray,  17  Tex.  Civ.  App.  646  (43  S.  W.  Rep.  922).  One 
employing  a  broker  1  o  sell  real  estate  for  him  at  an  agreed 
price  for  his  services  is  liable  therefor  if  the  broker  pro- 
cure a  purchaser  who  enters  into  a  written  contract  with 
the  principal,  satisfactory  to  the  latter,  although  on  ac- 
count of  the  inability  of  the  purchaser  to  comply  with  the 
original  contract  a  new  one  is  entered  into  between  him- 
self and  the  owner  of  the  land.  Odell  v.  Dozier,  104  Ga. 
203  (30  S.  E.  Rep.  813).  Where  a  real  estate  broker  con- 
tracts to  produce  a  purchaser  who  actually  shall  buy,  he 
has  performed  his  contract  so  as  to  be  entitled  to  his  com- 
mission when  he  produces  one  financially  able  with  whom 
the  owner  actually  makes  the  contract  of  sale,  even  though 
that  contract  fails  in  performance  through  the  default  of 
the  purchaser.  Lunney  v.  Healey,  56  Neb.  313  (76  N.  W. 
Rep.  558;  44  L.  R.  A.  593).  Under  a  real  estate  broker's 
contract  to  find  a  purchaser  it  is  not  essential  to  his  earn- 
ing commissions,  that  he  literally  bring  the  vendor  and 
vendee  together,  or  that  he  even  inform  the  vendor  of  the 
identity  of  the  proposed  purchaser.  It  is  sufficient  if,  by 
his  influence  on  the  mind  of  the  vendee,  he  be  the  efficient 
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cause  of  the  two  assuming  the  relation  of  vendor  and 
vendee.  Hambleton  v.  Fprt,  58  Neb.  282  (78  N.  W.  Rep. 
498).  Where  a  broker's  contract  of  employment  contains 
special  conditions  he  must  show  a  compliance  with  them 
in  order  to  recover  a  commission.  Langhorst  v.  Coon,  53 
Neb.  765  (74  N.  W.  Rep.  257).  A  real  estate  broker  hav- 
ing a  customer  for  property  of  a  certain  class  who  negoti- 
ates the  sale  of  property  through  the  agent  of  the  owner 
thereof  cannot  recover  from  him  a  commission,  in  the  ab- 
sence of  a  contract.  Addison  v.  Wanamaker,  185  Pa.  St* 
536  (39  Atl.  Rep.  nil).  An  agent  employed  by  one  de- 
siring to  purchase  land,  and  who  acts  always  in  his  interest 
in  negotiations  resulting  in  his  purchase  of  the  land,  can- 
not recover  a  commission  for  the  sale  from  the  seller. 
Leathers  v.  Canfield,  117  Mich.  277  (75  N.  W.  Rep.  612; 
45  L.  R.  A.  33).  A  broker  who  accepts,  from  a  landowner 
authority  to  make  a  sale  of  his  land  at  a  certain  sum  net 
to  him,  thereby  agrees  to  look  to  the  purchaser  for  his 
commission.  Ford  v.  Brown,  120  Cal.  551  (52  Pac.  Rep. 
817)  ;  and  the  same  is  true  where  a  broker,  while  negotiating 
a  sale  of  real  estate,  is  told  by  the  seller  that  he  must  look 
to  the  purchaser  for  his  commission,  King  v.  Benson,  22 
Mont.  256  (56  Pac.  Rep.  280).  A  person  employing  brokers 
to  sell  land  is  not  liable  to  them  for  commissions,  where 
he  was  acting  for  an  undisclosed  principal  and  his  agency 
was  disclosed  after  the  brokers  had  brought  persons  to  ac- 
cept an  option  merely,  but  before  a  binding  agreement  was 
made.  Brackenridge  v.  Claridge,  91  Tex.  527  (44  S..  W. 
Rep.  819;  43  L.  R.  A.  593).  Where  a  firm  of  real-estate 
brokers  undertook  to  find  purchasers  of  land  for  one  who 
held  title  thereto  merely  for  convenience  of  transfer  for 
the  benefit  of  associates  interested  therein,  such  firm,  in 
equity,  is  not  entitled  to  a  decree  subjecting  unsold  portions 
of  such  land.  Or  such  associates  personally,  to  liability  for 
the  payment  of  commissions  on  the  theory  that  the  services 
of  the  firm  in  finding  purchasers  as  undertaken  were  ren- 
dered in  the  execution  of  a  technical  trust.  Marshall  v. 
Goble,  56  Neb.  274  (76  N.  W.  Rep.  573).  One  who  has  an 
agreement  with  a  broker  that  he  will  pay  him  one-half  of 
the  commissions  collected  on  all  sales  of  property  brought 
into  the  broker's  ofSce  by  him  is  entitled  to  one-half  the 
commission  realized  by  such  broker  on  account  of  his  ef- 
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fecting  an  exchange  of  such  real  estate,  including  the  com- 
mission paid  to  such  broker  by  another  broker  through 
whom  the  exchange  was  effected.  Parker  v.  Merrill,  173 
Mass.  391  (53  N.  ii.  Rep.  913).  For  particular  fact  cases 
illustrating  when  a  real  estate  agent  will  be  entitled  to 
recover  a  commission,  see  Giles  v.  Swift,  170  Mass.  461  (49 
N.  E.  Rep.  737)  ;  Mullen  v.  Bower,  22  Ind.  App.  294  (53 
N.  E.  Rep.  790);  Harvey  v.  Lindsay,  117  Mich.  267  (75 
N.  W.  Rep.  627)  ;  Traynor  v.  Morse,  55  Neb.  595  (75  N.  W. 
Rep.  1 103);  Marx  v.  Otto,  117  Mich.  510  (76  N.  W.  Rep. 
7)  ;  Baird  v.  Gleckler,  11  S.  Dak.  233  (76  N.  W.  Rep.  931)  ; 
Antisdel  v.  Canfield,  119  Mich.  229  {jj  N.  W.  Rep.  944); 
Quitzow  V.  Perrin,  120  Cal.  255  (52  Pac.  Rep.  632) ; 
Leszynsky  v.  Meyer,        Cal.  (53  Pac.  Rep.  703)  ;  West 

V.  Prewitt,        Ky.  (43  S.  W.  'Rep.  467). 

Sec.  673.  Sale  by  owner — Sale  to  agent — ^Right  to 
commission  where  there  are  several  agents*  Unless  an 
agent  has  the  exclusive  right  to  sell  property,  he  cannot 
recover  a  commission  for  a  sale  made  by  the  owner  to  a 
purchaser  whom  the  agent  did  not  procure.  Mullen  v. 
Bower,  22  Ind.  App.  294  (53  N.  E.  Rep.  790).  A  broker 
employed  to  sell  real  estate  cannot  recover  a  commission 
for  a  sale  made  to  an  ostensible  purchaser  who  in  fact  is 
buying  for  the  agent.  Ryan  v.  Kahler,  Tex.  Civ.  App. 
(46  S.  W.  Rep.  71).  Citing,  Armstrong  v.  O'Brien, 
83  Tex.  635  (19  S.  W.  Rep.  268);  Tower  v.  O'Neil,  66 
Pa.  St.  332;  Bach  v.- Emerich,  35  N.  Y.  Super.  Ct.  548; 
Hughes  V.  Washington,  72  111.  84;  Stewart  v.  Mather,  32 
Wis.  344;  Gardner  v.  Ogden,  22  N.  Y.  327  (78  Am.  Dec. 
192).  When  a  principal  employs  more  th^n  one  broker, 
and  the  several  brokers  act  independently,  and  with  knowl- 
edge of  this  fact,  the  one  who  first  completes  a  sale  is  en- 
titled to  the  commission,  although  another  broker  first 
called  the  purchaser's  attention  to  the  property  and  gave 
him  prices  on  it.  Whitcomb  v.  Bacon,  170  Mass,  479  (49 
N.  E.  Rep.  742;  64  Am.  St.  Rep.  317);  Glascock  v.  Van- 
fleet,  100  Tenn.  603  (46  S.  W.  Rep.  449).  Citing,  Vreeland 
V.  Vetterlein,  33  N.  J.  L.  247;  Francis  v.  Eddy,  49  Minn. 
447  (52  N.  W.  Rep.  43)  ;  Piatt  v.  Johr,  9  Ind.  App.  58  (36 
N.  E.  Rep.  294)  :  Scott  v.  Lloyd,  19  Colo.  404  (35  Pac. 
Rep.  733);  Ward  v.  Fletcher,  124  Mass.  224;  Dreyer  v. 
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Rauch,  3  Daly,  434;  Baker  v.  Thomas  (Com.  PI.),  33  N. 
Y.  Supp.  613;  Mears  v.  Stone,  44  111.  App.  444;  Farrar  v. 
Brodt,  35  111.  App.  617 

Sec.  674.  Action  to  recover  commission — ^Evidence^ 
Burden  of  proof.  Where  no  binding  written  contract  to  pur- 
chase has  been  made  a  broker  seeking  to  recover  a  commis- 
sion on  account  of  the  sale  to  a  purchaser  who  declined  to 
take  the  property  on  account  of  some  supposed  infirmity  in 
the  title,  the  broker  has  the  burden  of  proving  the  actual  ex- 
istence of  the  defect.  Brackenridge  v.  Claridge,  91  Tex. 
527  (44  S.  W.  Rep.  819;  43  L.  R.  A.  593).  The  mere  in- 
troduction of  a  written  agreement  by  prospective  pur- 
chasers with  the  owner  of  the  land  to  purchase  it  for  a 
stated  price,  to  which  one  employed  as  agent  by  the  owner 
to  sell  the  land  is  not  a  party,  is  not  of  itself  sufficient 
proof  to  authorize  his  recovery  of  a  commission.  Folins- 
bee  V.  Sawyer,  157  N.  Y.  196  (51  N.  E.  Rep.  994).  As  to 
the  admissibility  of  particular  evidence  to  prove  the  em- 
ployment of  a  real  estate  agent,  see  Dodge  v,  Weill,  158 
N.  Y.  346  (S3  N.  E.  Rep.  33). 


RECORDS  AND  RECORDING- 


EPITOME  OF  CASES. 

Sec.  675.  What  instruments  may  be  recorded.  A 
deed  establishing  and  securing  to  adjacent  lot  owners  mu- 
tual interests  in  a  party  wall  properly  may  be  admitted  to 
record.  Parsons  \.  Baltimore  Bldg.  &  L.  Ass'n,  44  W.  Va. 
335  (29  S.  E.  Rep.  999;  67  Am.  St.  Rep.  769).  A  deed  not 
signed  by  the  grantor  is  not  admissible  to  record,  though 
acknowledged  by  him,  Helton  v.  Asher,        Ky.  (46 

S.  W.  Rep.  22 ;  20  Ky.  Law  Rep.  953) ;  and  the  same  is 
true  of  a  mortgage  which  shows  on  its  face  that  it  is 
witnessed  by,  and  the  acknowledgment  to  it  is  taken  be- 
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fore,  the  mortgagee,  Amick  v.  Woodworth,  58  O.  St.  194 
(50  N.  E.  Rep.  437).  Under  Ala.  Code  1886,  §  2153,  a 
mortgage  may  be  recorded  without  proof  of  execution  or 
an  acknowledgment  of  it.  .  Foxworth  v.  Brown,  120  Ala. 
59  (24  So.  Rep.  i).  Construing  and  applying  Ala.  Code 
1896,  §§  1008,  1012,  4279,  it  is  held  that  a  will  is  not  author- 
ized to  be  recorded  until  it  has  been  probated,  and  that  a 
recording  before  probate  does  not  operate  to  give  con- 
structive notice.  Sheridan  v.  Schimpf,  120  Ala.  475  (24  So. 
Rep.  940).  Construing  and  applying  N.  Y.  Laws  1683^ 
ch.  15;  1710,  ch.  216;  1788,  ch.  41;  1811,  ch.  238;  1839,  ch. 
295»  §  5;  1845,  ch.  no,  it  is  held  that  letters  patent  of  lands 
from  the  state  properly  may  be  recorded  in  the  secretary 
of  state's  office.  New  York  Cent.  &  H.  R.  R.  Co.  v.  Brock- 
way  Brick  Co.,  158  N.  Y.  470  (53  N.  E.  Rep.  209). 

Sec.  676.  What  constitutes  recording — Deposit  of  in-» 
strument  with  recording  officer.  Under  Ala.  Code  1886,  § 
1793,  an  instrument  authorized  to  be  recorded  is  notice 
from  the  time  of  its  deposit  in  the  proper  office  for  regis- 
tration. Truss  V.  Harvey,  126  Ala.  636  (24  So.  Rep.  927). 
Construing  and  applying  Cal.  Civ.  Code,  §  1 170,  providing 
that  "an  instrument  is  deemed  to  be  recorded  when,  being 
duly  acknowledged  or  proved  and  certified,  it  is  deposited 
in  the  recorder's  office  with  the  proper  officer  for  record- 
ing," it  is  held  that  an  instrument  is  "filed"  for  record  so 
as  to  give  it  priority  when  it  is  deposited  in  the  proper 
office,  with  the  person  in  charge  thereof,  with  directions  to 
record  it,  although  such  deposit  is  made  a  few  minutes  after 
the  statutory  office  hours ;  that  endorsing  the  fact  and  time 
of  its  deposit  is  not  an  essential  part  of  the  filing ;  and  that 
delivering  the  instrument  to  the  proper  officer  at  a  place 
other  than  the  office  where  it  Is  required  to  be  filed  is  not 
sufficient,  even  though  the  officer  endorse  it  as  properly 
filed.  E3wards  v.  Grand,  121  Cal.  254  (53  Pac.  Rep.  796). 
In  support  of  the  last  statement  the  court  cite  Schulte  v. 
Bank,  34  Minn.  48  (24  N.  W.  Rep.  320).  For  construction 
of  similar  statute  in  Kentucky  (Gen.  Stat.,  ch.  24,  §  11), 
see  Buckner  v.  Davis,        Ky.  (43  S.  W.  Rep.  445 ;  19 

Ky.  Law  Rep.  1349).  The  mere  leaving  of  a  deed  with  a 
recording  officer  with  instructions  not  to  record  until  further 
notice  does  not  constitute  a  recording,  although  he  inad- 
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vertantly  nqted  the  deed  for  registration,  but  in  the  ab- 
sence of  further  instructions  it  was  not  recorded.  Tuber- 
ville  V.  Fowler,  loi  Tenn.  88  (,46  S.  W.  Rep.  577).  The 
court  say:  "It  was  held  in  the  case  of  Bowen  v.  Fassett, 
37  Ark.  SP7,  than  an  instrument  which  is  left  with  the  re- 
corder with  instructions  not  to  record  it  until  notified  will 
not  be  considered  as  filed  for  record  until  directions  to 
record  it  are  given.  To  the  same  effect  is  Dedman  v.  Earle, 
52  Ark.  164  (12  S.  W.'^Rep.  330) ;  and  in  Town  v.  Griffith, 
17  N.  H.  165,  it  was  said  that  this  is  so,  although  the  clerk 
may  have  noted  thereon  the  time  of  receiving  it;  and  in 
Haworth  v.  Taylor,  108  111.  275,  and  Brigham  v.  Brown, 
44  Mich.  59  (6  N.  W.  Rep.  97),  it  was  held  that,  if  the 
deed  be  recorded  before  such  instructions  are  given,  the 
record  is  not  notice." 

Sec.  677.  Records  as  notice.  The  record  of  an  instru- 
ment not  entitled  to  record  is  a  mere  nullity,  McCandless 
V.  Yorkshire  Guar.  &  Sec.  Corp.,  loi  Ga.  180  (28  S.  E.  Rep. 
6637;  and  such  a  record  does  not  operate  as  constructive 
notice,  Sheridan  v.  Schimpf,  120  Ala.  475  (24  So.  Rep.  940)  ; 
Iron  Belt  Bldg.  &  L.  Ass'n  v.  Groves,  96  Va.  138  (31  S.  E. 
Rep.  23).  The  record  of  a  mortgage  is  not  notice  to  inter- 
vening creditors  as  to  property  included  in  it  by  a  decree 
reforming  it,  rendered  long  after  the  date  of  its  recording. 
Cissel  v.  Henderson,  88  Md.  574  (41  Atl.  Rep.  1068).  The 
record  of  an  instrument  does  not  affect  the  holders  of  ante- 
cedent rights,  but  only  such  persons  as  are  compelled  to 
search  the  records  in  order  to  protect  their  own  interests. 
Lynchburg  Perpetual  Bldg.  &  L.  Ass'n  r.  Fellers,  96  Va. 
337  (31  5.  E.  Rep.  505;  70  Am.  St.  Rep.  851).  The  record 
of  a  deed  is  not  notice  to  a  grantor  therein  of  any  claim 
of  the  grantee  to  a  tract  of  land  fraudulently  included  in 
the  deed,  which  the  grantor  continued  to  occupy  after  the 
execution  of  the  deed.  Davis  v.  Monroe,  187  Pa.  St.  212 
(41  Atl.  Rep.  44;  67  Am.  St.  Rep.  581).  As  against  sub- 
sequent bona  fide  purchasers  of  a  tract  of  land  the  record 
of  an  instrument  intending  to  affect  it  which  contains  a 
false  description  apparently  describing  other  land,  will  not 
operate  as  notice  where  there  is  no  other  element  of  notice, 
Slocum  V.  O'Day,  174  111.  215  (51  N.  E.  Rep.  243).  A 
daughter  accepting  a  deed  from  her  mother  conveying  a 
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fee  simple  estate  will  be  charged  with  notice  of  the  exist- 
ence of  her  father's  recorded  deed  to  a  third  person  through 
whom  her  mother  derived  title.  Stager  v.  Crabtree,  177 
m*  59  (52  N.  E.  Rep.  378).  References  in  a  description 
in  a  recorded  deed  to  other  instruments  "for  more  particular 
description,"  charges  one  with  notice  of  their  contents 
whether  they  are  recorded  or  not.  Talmadge  v.  Interstate 
Bldg.  &  L.  Ass'n.,  105  Ga.  550  (31  S.  E,  Rep.  618).  Re- 
citals in  a  recorded  purchase-money  mortgage  which  are 
sufficient  to  excite  such  inquiry  as  would  reveal  its  true 
character,  are  sufficient  to  charge  one  with  notice  that  it 
is  a  purchase  money  mortgage.  Jeanes  v.  Hizer,  186  Pa. 
St.  523  (40  Atl.  Rep.  785).  The  record  of  a  mortgage  on 
land  executed  by  one  having  no  title  thereto  is  not  con- 
structive notice  of  equitable  rights  subsequently  arising  on 
account  of  its  execution.  Robertson  v.  Rentz,  71  Minn. 
489  (74  N.  W.  Rep.  133).  The  record  of  a  mortgage  owned 
by  one  under  an  unrecorded  assignment  thereof,  is  notice 
of  its  lien  to  an  intending  purchaser  of  the  premises,  al- 
though he  purchases  on  the  assurance  of  the  mortgagor  that 
the  mortgage  has  been  paid  and  after  the  conveyance  and 
payment  of  the  purchase  price  a  discharge  executed  by  the 
original  mortgagee  was  recorded.  Babcock  v.  Young,  117 
Mich.  155  (75  N.  W.  Rep.  302).  Where  the  owner  of  a 
mortgage  securing  a  negotiable  promissory  note  after  a 
sale  and  assignment  of  the  same,  which  assignment  was 
not  recorded,  subsequently  obtained  a  conveyance  of  the 
legal  title  to  the  real  estate,  it  was  held  that  the  creditor 
of  such  a  mortgagee  afterwards  purchasing  it  at  an  at- 
tachment sale  under  his  claim,  was,  by  the  presence  of  the 
mortgage  unsatisfied  upon  the  record,  put  upon  inquiry  as 
to  the  whereabouts  of  the  note  which  the  mortgage  se- 
cured, and  as  to  whether  such  mortgage  had  been  satisfied 
by  merger  or  otherwise ;  and  the  presence  of  the  mortgage 
unsatisfied  upon  the  record  was  notice  to  such  purchaser 
that  the  mortgagee  intended  at  the  time  he  acquired  the 
legal  title  to  keep  the  two  estates  separate.  Peterborough 
Sav.  Bank  v.  Pierce,  54  Neb.  712  (75  N.  W.  Rep.  20). 
Where  a  deed  to  a  grantee  showing  its  date  was  executed 
on  that  day,  and  on  the  same  day  two  mortgages  were  ex- 
ecuted and  recorded  by  him  on  the  property,  one  of  which 
was  recorded  a  short  time  before  the  deed  and  one  after- 
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ward,  it  was  held  that  the  holder  of  the  mortgage  last  re- 
corded was  chargeable  with  notice  of  the  other  mortgage 
recorded  before  the  deed  so  as  to  give  it  priority,  under  the 
rule  that  one  claiming  under  a  recorded  conveyance  to  an- 
other showing  its  date  is  charged  with  notice  of  recorded 
conveyances  executed  by  him  after  such  date  and  recorded 
before  the  conveyance  under  which  he  claims.  Higgins 
v.  Dennis,  104  la.  605  (74  N.  W.  Rep.  9).  Where  a  stat- 
ute (Mich.  Comp.  Laws  1871,  §§  4226,  4227),  provides  for 
the  keeping  of  separate  books  for  the  recording  of  deeds 
and  mortgages,  it  is  held  that  a  lease  recorded  in  a  mis- 
cellaneous record,  and  indexed  as  a  deed,  was  not  construct- 
ive notice  to  a  subsequent  mortgagee  of  a  mortgage  clause 
contained  therein.  Gordon  v.  Constantine  Hydraulic  Co., 
117  Mich.  620  (76  N.  W.  Rep.  142).  If  a  register  of  deeds, 
required  by  law  to  keep  a  tract  index,  neglect  his  duty  as 
to  a  mortgage  on  a  particular  parcel  of  land,  which  parcel 
another  subsequently  purchases,  not  knowing  of  such  mort- 
gage by  reason  -of  relying  on  such  index,  on  discovering  the 
facts  and  failing  by  reasonable  efforts  to  secure  a  release 
of  the  mortgage  from  the  owner  thereof,  such  other  may 
purchase  such  mortgage,  and,  having  exhausted  his  remedy 
to  obtain  reimbursement  for  his  expenditures  in  that  re- 
gard against  his  covenantor  if  there  be  such,  and  against 
the  mortgagor  as  well,  may  hold  the  register  of  deeds  and 
the  sureties  on  his  official  bond  for  the  residue  of  such  ex- 
penditures and  interest  thereon.  Johnson  v.  Brice,  102  Wis. 
575  (78  N.  W.  Rep.  1086). 

Sec.  678.  Unrecorded  deeds  and  mortgages.  A  deed 
duly  delivered  becomes  operative  between  the  parties  with- 
out recording.  Brown  v.  Hartman,  57  Neb.  341  {yy  N. 
W.  Rep.  776).  An  unrecorded  deed,  the  grantor  holding 
the  full  legal  title,  is  sufficient  to  pass  the  full  title  to  the 
grantee  as  between  the  parties,  subject  to  be  defeated  only 
by  a  subsequent  conveyance  by  the  grantor  in  such  un- 
recorded deed  to  one  who  takes  in  ignorance  of  the  fact 
that  such  deed  had  been  given ;  and  where  the  grantee  in 
such  unrecorded  deed  conveys  to  a  third  party  with  full 
covenants,  and  such  deed  is  recorded,  and  subsequently  the 
grantor  in  the  unrecorded  deed  conveys  the  same  property 
by  quitclaim  to  such  third  party,  which  deed  is  also  re- 
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corded,  such  party  holds  the  full  legal  and  record  title  to 
the  property.  Meldahl  v.  Dobbin,  8  N.  Dak.  115  (yy  N.  W. 
Rep.  280).  One  claiming  under  an  unrecorded  deed  who 
asserts  priority  over  a  subsequent  purchaser  for  a  valuable 
consideration,  has  the  burden  of  showing  that  such  pur- 
chaser took  with  notice.  Hull  v.  Diehl,  21  Mont.  71  (52 
Pac.  Rep.  782).  Notice  to  one  who  was  secretary  and 
treasurer  of  the  advisory  board  of  a  building  and  loan  as- 
sociation, of  an  unrecorded  mortgage,  is  notice  to  the  as- 
sociation. Interstate  Bldg.  &  L.  Ass'n  v.  Ayers,  177  111. 
9  (52  N.  E.  Rep.  342).  A  deed  for  which  no  valuable  con- 
sideration has  been  given  is  not  entitled  to  take  precedence 
of  a  prior  unrecorded  mortgage  which  was  given  to  secure 
an  actual  indebtedness.  Fisk  v.  Osgood,  58  Neb.  486  (78 
N.  W.  Rep.  924).  An  unrecorded  equitable  mortgage  can- 
not be  enforced  as  against  assignees  in  insolvency  so  far 
as  they  represent  creditors.  Robertson  v.  Rentz,  71  Minn. 
489  (74  N.  W.  Rep.  133)  ;  Perkins  v.  Hanson,  71  Minn. 
487  (74  N.  W.  Rep.  13s).  In  Virginia  general  creditors 
of  a  decedent  take  subject  to  prior  liens  created  by  the  de- 
cedent by  unrecorded  instruments.  Dulany  v.  Willis,  95 
Va.  606  (29  S.  E.  Rep.  324;  64  Am.  St.  Rep.  815).  The 
lien  of  a  mortgage  which  inadvertently  has  been  withheld 
from  record  by  the  mortgagee  without  any  fraud  or  agree- 
ment on  his  part,  will  not  be  postponed  to  judgments  ob- 
tained on  debts  subsequently  incurred  by  the  mortgagor 
through  his  representations  that  his  property  was  unincum- 
bered. Hord  V.  Harlan,  143  Mo.  469  (45  S.  W.  Rep.  274). 
Construing  and  applying  Shannon's  Tenn.  Code,  §  3697, 
providing  for  the  registration  of  all  deeds  for  an  absolute 
conveyance  of  any  lands,  tenements  or  hereditaments  or 
any  estate  therein,  and  §  3752,  declaring  that  all  convey- 
ances not  recorded  "shall  be  null  and  void  as  to  existing 
or  subsequent  creditors  of,  or  bona  fide  purchasers  from, 
the  makers  without  notice,"  it  is  held  that  land  of  a  grantor 
embraced  in  his  unrecorded  conveyance  is  subject  to  execu- 
tion sale  under  a  judgment  against  him  for  a  subsequent 
debt,  although  the  creditor  knew  of  the  conveyance  when 
the  debt  was  contracted.  Malone  v.  Brown,  Tenn. 
(46  S.  W.  Rep.  1004).  Minn.  Gen.  Stat.  1894,  §  4180,  con- 
strued and  applied — effect  of  unrecorded  deeds  as  against  • 
judgments.     Hall  v.  Sauntry,  72  Minn.  420  (75  N.  W.  Rep. 
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720;  71  Am.  St.  Rep.  497).  Construing  and  applying  Neb. 
Comp.  Stat.  1897,  ch.  73,  §  16,  it  is  held  that  an  unrecorded 
conveyance  is  valid  and  effective  between  the  parties  there- 
to from  the  date  of  its  execution ;  and  it  is  not  void  as  to 
creditors  generally,  but  only  as  to  creditors  whose  deeds, 
mortgages  or  other  instruments  have  been  first  recorded. 
Blair  State  Bank  v.  Stewart,  57  Neb.  58  ^jy  N.  W.  Rep. 
370) ;  57  Neb.  64  {yy  N.  W.  Rep.  372.) 

Sec.  679.    Statutes  amended  and  new  statutes.    Md. 

Code,  Art.  17,  §§  54,  55 — ^manner  of  recording  deeds,  mort- 
gages, etc. — ^amended,  Laws  1900,  ch.  427,  p.  707.  Md. 
Code,  Art.  21,  §  27 — retention  by  clerk  of  mortgages  with 
release  filed  for  record — amended,  Laws  1900,  ch.  543,  p. 
879.  La.  Laws  1900,  No.  30,  p.  35,  provides  a  method  for 
establishing  an  instrument  or  decree  which  had  been  re- 
corded, in  case  of  destruction  of  the  record. 


TIME  FOR  RECORDING. 

[In  Vol.  II,  §§  563-611;  Vol.  Ill,  §§  638-648;  Vol.  IV,  §§  717- 
722;  Vol.  V,  §§  746-759;  Vol.  VI,  §§  765-782,  will  be  found  a  compila- 
tion of  the  statutory  provisions  of  the  several  states  and  territories  in 
reference  to  the  time  for  recording  deeds,  etc  Below  we  note  such 
amendments,  changes  and  additional  constructions  as  have  been  made.] 

Sec.  68o. '  Alabama. 

(See  Vol.  II,  §  563;  Vol.  Ill,  §  638;  Vol.  V,  §  746;  Vol.  VI,  § 
765.)  Code  1896,  §§  1008,  1012,  4279  construed  and  applied — record- 
ing of  wills.    Sheridan  v.  Schimpf,  120  Ala.  475  (24  So.  Rep.  940). 

Sec.  68i.    Connecticut. 

(See  Vol.  II,  §  568.)  Under  Gen.  Stat.  §  2961  (see  Ballard's 
Law  Real  Prop.,  Vol.  II,  §  568),  a  deed  recorded  within  a  reasonable 
time  after  delivery  is  effectual  against  liens  and  conveyances  accruing 
and  made  subsequent  to  its  execution  and  delivery,  and  before  such 
deed  is  recorded.  Hartford  Bldg.  &  L.  Ass'n  v.  Goldreyer,  71  Conn.  95 
(41  Atl.  Rep.  659).  Under  this  statute  an  assignee  for  the  benefit  of 
creditors  of  the  fi^rantor  of  an  unrecorded  mortgage  takes  for  their 
benefit  free  from  lien  of  the  mortgage  where  they  had  no  notice  of  it, 
regardless  of  his  notice  of  it,  Newtown  Sav.  Bank  v.  Lawrence,  71 
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G>nn.  358  (41  Atl.  Rep.  1054) ;  and  a  bona  fide  purchaser  under  a  quit 
claim  deed  has  priorty  over  an  execution  levy  made  by  his  grantor's 
creditors  after  the  execution  of  the  deed,  but  before  it  was  recorded, 
where  the  deed  was  recorded  before  the  recording  of  such  levy. 
Schroeder  v.  Tomlinson,  70  Conn.  348  (39  Atl.  Rep.  ^). 

Sec.  682.    Illinois. 

(See  Vol.  II,  §  574;  Vol.  V,  §  749;  Vol.  VI,  §  767.)  A  judgment 
creditor  is  a  purchaser  within  the  meaning  of  Rev.  Stat  ch.  30,  §  30, 
providing  that  "all  deeds  *  *  *  shall  take  effect  and  be  in  force  from 
and  after  the  time  of  filing  the  same  for  record,  and  not  before,  as 
to  all  creditors  and  subsequent  purchasers  without  notice.**  Smith  v. 
Willard,  174  111.  538  (51  N.  E.  Rep.  835;  66  Am.  St.  Rep.  313). 

Sec.  683.    Kentucky. 

(See  Vol.  II,  §  578.)     Under  Gen.  Stat.  ch.  24,  §  n,  "all  bona 
fide  deeds  of  trust  or  mortgages  shall  take  effect  in  the  order  that  the 
same  shall  be  legally  proved  and  lodged  for  record."    Buckner  v.  Davis, 
Ky.  (43  S.  W.  Rep.  445;  19  Ky.  Law  Rep.  1349)  • 

Sec.  684.    Maryland. 

(See  Vol.  II,  §  581;  Vol.  Ill,  §  640.)  Applying  Code,  Art.  16, 
§  33»  requiring  the  recording  of  a  mortgage  within  six  months  in  order 
to  be  notice  to  subsequent  creditors,  it  is  held  that  the  recording  of  a 
mortgage  is  not  notice  to  intervening  creditors  as  to  property  included 
in  it  by  a  decree  reforming  it,  rendered  long  after  the  date  of  its  re- 
cording.    Cissel  V.  Henderson,  88  Md.  574  (41  Atl.  Rep.  1068). 

Sec.  685.    Massachusetts. 

(See  Vol.  II,  §  582;  Vol.  Ill,  §  641;  Vol.  IV,  §  718;  Vol.  VI,  § 
770.)  Laws  1900,  ch.  327,  p.  190,  provides  for  the  establishing  of  fixed 
hours  in  each  day  during  which  deeds  may  be  received  for  record  by 
the  register  of  deeds  in  each  county,  and  the  giving  of  public  notice  of 
the  hours  so  fixed.  Laws  1898,  ch.  562,  concerning  the  registering  and 
confirming  of  titles  to  land  is  amended  by  Laws  1900,  ch.  354,  p.  201. 

Sec.  686.    Michigan. 

(See  Vol.  II,  §  583).  A  mortgagee  is  a  purchaser  within  the  mean- 
ing of  the  statute  providing  that  every  conveyance  not  recorded  shall 
be  void  as  against  every  subsequent  purchaser  in  good  faith  and  for 
a  valuable  consideration,  whose  conveyance  shall  be  first  duly  recorded. 
Gordon  v.  Constantine  Hydraulic  C,  117  Mich.  620  (76  N.  W.  Rep. 
142). 

Sec  687.    Minnesota. 

(See  Vol.  II,  §  584;  Vol.  VI,  §  771)  Under  Gen.  Stat  1894.  § 
4180,  a  judgment  lawfully  obtained  against  a  person  in  whose  name  the 
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title  to  land  appears  of  record,  has  priority  over  the  rights  of  one  hold- 
ing under  an  unrecorded  deed  previously  executed  by  the  judgment 
debtor.  Clark  v.  Butts,  73  Minn.  467  (76  N.  W.  Rep  263).  This  stat- 
ute places  judgment  creditors  on  the  same  footing  as  bona  fide  purchas- 
ers, as  against  unrecorded  conveyances,  but  not  as  against  resulting 
trusts,  which  cannot  be  made  a  matter  of  record.  School  Dist.  No.  10  v. 
Peterson,  74  Minn.  122  (76  N.  W.  Rep.  1126;  73  Am.  St.  Rep.  337). 
Under  this  statute  an  unrecorded  conveyance  is  void,  as  against  an 
attachment  or  judgpnent,  only  when  they  are  against  the  person  in 
whose  name  the  title  to  the  land  appears  of  record  in  the  office  of  the 
register  of  deeds  in  the  county  in  which  the  land  is  situated.  L)rman  v. 
Garr,  Scott  &  Co.,  75  Minn.  207  (77  N.  W.  Rep.  828;  74  Am.  St,  Rep. 
452). 

Sec  688.    Missouri. 

(See  Vol.  II,  §  586;  Vol.  V,  §  751)  Rev.  Stat.  1889,  §  8899,  pro- 
viding for  the  recording  of  wills  in  the  counties  where  the  lands  de- 
vised thereby  are  located  is  directory,  and  a  failure  to  comply  with  it 
does  not  invalidate  the  title  of  devisees  so  as  to  give  priority  to  persons 
claiming  the  devised  land  under  a  tax  sale  void  because  made  in  pursu- 
ance of  a  judgment  rendered  against  the  testator  after  his  death.  Wolf 
V.  Brown,  142  Mo.  612  (44  S.  W.  Rep.  733). 

Sec.  689.    Nebraska. 

(See  Vol.  II,  §  588;  Vol.  Ill,  §  642;  Vol.  V,  §  753;  Vol.  VI,  772.) 
Applying  Comp.  Stat.  1897,  ch.  73,  §  16,  giving  effect  to  deeds  from 
the  time  of  delivery  for  record  as  to  all  creditors  and  purchasers  in  good 
faith  without  notice,  it  is  held  that  unrecorded  conveyances  are  valid 
and  effective  between  the  parties  thereto  from  the  date  of  their  execu- 
tion; and  they  are  not  void  as  to  creditors  generally,  but  only  as  to 
those  whose  deeds,  mortgages  or  other  instruments  which  have  been 
first  recorded.  Blair  State  Bank  v.  Stewart,  57  Neb.  58  (77  N.  W. 
Rep.  370). 

Sec.  690.    New  Jersey. 

(See  Vol.  11,  §  591 ;  Vol.  VI,  §  773)  Section  54  of  the  "Act  re- 
specting Conveyances,"  Revision  1898,  approved  June  14,  1898,  has  been 
amended  so  as  to  read :  "Every  deed  or  instrument  of  the  nature  or  de- 
scription set  forth  in  the  twenty-first  section  of  this  act,  shall  until  duly 
recorded  or  lodged  for  record  in  the  said  clerk's  office,  be  void  and  of  no 
effect  against  subsequent  judgment  creditors  without  notice,  and  against 
all  subsequent  bona  fide  purchasers  and  mortgagees  for  valuable  con- 
sideration, not  having  notice  thereof,  whose  deed  or  mortgage  shall  have 
been  first  duly  recorded ;  provided,  that  such  deeds  or  instruments  shall 
be  valid  and  operative,  although  not  recorded,  except  as  against  such 
subsequent  judgment  creditors,  purchasers  and  mortgagees;  and  pro- 
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vided  further,  that  nothing  in  this  act  contained  shall  be  construed  to 
affect  or  impair  the  effect  of  any  mortgage  or  the  registry  thereof 
which  has  been  or  shall  hereafter  be  registered  as  provided  in  section 
seventeen  of  the  act  entitled  'An  act  concerning  mortgages'  (Revision), 
approved  March  twenty-seventh,  one  thousand  eight  hundred  and 
seventy-foun"  Laws  1900,  ch.  16,  p.  32.  A  failure  to  record  a  mortgage 
does  not  render  it  void  as  between  the  parties,  or  as  to  subsequent 
purchasers  or  incumbrancers  without  actual  notice  thereof.  Revision 
182 1,  p.  463,  construed  and  applied.  Essex  Co.  Nat  Bank  v.  Harrison, 
57  N.  J.  Eq.  91   (40  Atl.  Rep.  209). 

Sec.  691.    New  York. 

(See  Vol.  II,  §  593;  Vol.  Ill,  §  643;  Vol.  IV,  §  721.)  Code  Civ. 
Proc.  §  2703,  concerning  the  recording  of  wills  is  amended  by  Laws 
1900,  ch.  633,  p.  1381. 

Sec.  692.    North  Carolina. 

(Sec  Vol.  II,  §  594;  Vol.  Ill,  §  644;  Vol.  IV,  §  722;  Vol.  V,  § 
755;  Vol.  VI,  §  774.)  Where,  under  a  statute  (N.  C  Laws  1885,  ch. 
I47f  §  i)»  a  <leed  takes  effect  as  against  creditors  and  purchasers  for 
valuable  consideration  from  the  time  of  its  registration  in  the  county 
where  the  land  lies,  the  re-probate  and  re-registration  of  a  deed  by 
defendants  in  an  action  to  try  title  made  after  the  beginning  of  the 
action  and  the  accrual  of  the  plaintiff's  title  is  of  no  effect,  where 
the  first  probate  was  fatally  defective.  Bernhardt  v.  Brown,  122  N. 
C.  587  (29  S.  E.  Rep.  884;  65  Am.  St.  Rep.  725). 

Sec.  693.    Ohio. 

(See  Vol.  II,  §  596;  Vol.  VI,  §  775.)  Under  Ohio  Rev.  Stat., 
§§  4106,  4133,  4134,  a  deed  or  mortgage  of  real  estate  takes  effect  oS 
against  third  persons  without  notice  from  the  time  of  its  recording. 
Wright  V.  Franklin  Bank,  59  O.  St.  80  (51  N.  E.  Rep.  876). 

Sec.  694.    South  Carolina. 

(See  Vol.  II,  §  601;  Vol.  Ill,  §  646.)  The  failure  to  record 
a  deed  within  six  months  under  Act  of  1785,  does  not  render  the 
deed  void  as  between  the  parties,  but  if  it  is  recorded  after  the  pre- 
scribed time  it  operates  as  a  notice  from  the  time  of  the  record 
against  all  purchasers  or  creditors  subsequent  to  the  record.  Levi 
V.  Gardner,  53  S.  C.  24  (30  S.  E.  Rep.  617).  Construing  and  applying 
Rev.  Stat,  1893,  §  1968  (see  Ballards'  Law  Real  Prop.,  Vol.  II,  §  601), 
providing  that  a  mortgage  to  be  valid  as  against  a  bona  fide  purchaser 
must  be  recorded  within  40  days  after  its  execution,  it  is  held  that  a 
purchaser,  without  notice  of  a  prior  unrecorded  mortgage,  claiming 
under  a  deed  executed  after  the  mortgage,  but  before  it  was  recorded, 
the  same  not  having  been  recorded  within  the  time  prescribed  by  statute. 
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such  deed  not  having  been  recorded  within  40  days,  and  not  until  after 
the  mortgage  was  recorded,  can  prevail  against  the  mortgage.  Turpi n 
V.  Sudduth,  53  S.  C  295  (3^  S.  E.  Rep.  245). 

Sec.  695.    Virginia. 

(See  Vol.  II,  §  607;  Vol.  Ill,  §  647;  Vol.  VI,  §  781).  Code  § 
2465  has  been  amended  so  as  to  read:  *'£very  such  contract  in  writing 
and  every  deed  conveying  any  such  estate  or  term,  and  every  deed  of 
gift,  or  deed  of  trust,  or  mortgage  conveying  real  estate  or  goods  and 
chattels  and  every  bill  of  sale  or  contract  for  the  sale  of  goods  and 
chattels  when  the  possession  is  allowed  to  remain  with  the  grantor 
(and  any  such  bill  of  sale  or  contract  shall  be  in  writing  and  signed 
by  the  vendor),  shall  be  void  as  to  subsequent  purchasers  for  valuable 
consideration  without  notice,  and  creditors,  until  and  except  from  the 
time  that  it  is  duly  admitted  to  record  in  the  county  or  corporation 
wherein  the  property  embraced  in  such  contract,  deed,  or  bill  of  sale, 
may  be;  provided,  that  the  possession  of  any  such  estate  or  term  with- 
out notice  of  oth^r  evidence  of  title,  shall  not  be  notice  to  said  sub- 
sequent purchasers  for  valuable  consideration."    Laws  1899- 1900,  p.  89. 


REDEMPTION. 


EPITOME  OF  CASES. 

Sec.  6g6.  Equity  of  redemption — Purchase  by  mort- 
gagee. A  mortgagee  may  purchase  his  mortgagor's  equity 
of  redemption  but  equity  will  scrutinize  the  transaction  with 
jealous  care  and  see  that  the  mortgagor  has  not  been  oppress- 
ively or  otherwise  improperly  dealt  with.  Jones  v.  Foster, 
17s  111.  459  (51  N.  E.  Rep.  862).  When  an  owner's  equity 
of  redemption  is  sold  on  judicial  process  against  him,  the 
mortgagee  may  purchase  and  hold  the  same  for  himself  or  in 
trust  for  such  owner,  Wyatt-Bullard  Lum.  Co.  v.  Bourke, 
55  Neb.  9  (75  N.  W.  Rep.  241)  ;  and  where  the  debt  to  secure 
which  land  is  conveyed  largely  exceeds  the  value  of  the  land, 
the  debtor  may  surrender  the  equity  of  his  redemption  to  his 
creditor.  Cox  v.  Homer,  43  W.  Va.  786  (28  S.  E.  Rep.  780). 
Ind.  Rev.  Stat.  1894,  §  11 19,  providing  that  a  mortgagor's 
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equity  of  redemption  cannot  be  sold  on  execution  to  satisfy 
the  mortgage  debt,  does  not  preclude  a  resale  of  the  mortga- 
gor's premises  to  satisfy  a  deficiency  after  redemption  by  him 
from  the  first  sale.  Mitchell  v.  Ringle,  151  Ind.  16  (50  N.  E. 
Rep.  30;  68  Am.  St.  Rep.  212). 

Sec.  697.  Change  in  redemption  statute — Retrospect- 
ive effect.  A  statute  (111.  Laws  1895,  p.  181,  §  18)  reducing 
the  rate  of  interest  to  be  paid  by  redemptioners  will  not  be 
applied  to  sales  made  before  its  passage.  Bauer  Grocer  Co.  v. 
Zelle,  172  111.  407  (50  N.  E.  Rep.  238).  A  statute  (S.  Dak. 
Laws,  1893,  ch.  140,  amending  Comp.  Laws  1887,  §§  5421, 
5447),  providing  for  the  extension  of  time  for  redeeming  from 
mortgage  foreclosures  is  unconstitutional  as  to  mortgages  ex- 
ecuted before  its  passage.  Hollister  v.  Donahue,  11  S.  Dak. 
497  (78  N.  W.  Rep.  959).  See  Ballards'  Law  Real  Prop., 
Vol.  V,  §  760. 

Sec.  698.  Right  to  redeem — Redemption  statutes  con- 
strued. The  right  to  redeem  is  statutory  and  must  be  ex- 
ercised in  accordance  with  the  terms  of  statute  conferring 
it.  The  time  given  for  redemption  is  not  extended  by  the 
failure  of  the  purchaser  to  pay  the  amount  of  his  bid. 
Gosmont  v.  Gloe,  55  Neb.  709  (76  N.  W.  Rep.  424).  The 
right  to  redeem  may  be  lost  by  laches.  Walker  v.  War- 
ner, 179  111.  16  (53  N.  E.  Rep.  594;  70  Am.  St.  Rep.  85). 
An  infant  cannot  redeem  from  a  judicial  sale  after  becom- 
ing of  age,  after  the  expiration  of  the  statutory  period. 
Henderson  v.  Craig,  179  111.  395  (53  N.  E.  Rep.  736).  The 
right  to  redeem  from  an  instrument  intended  as  a  mort- 
gage is  not  barred  by  the  fact  that  at  the  time  of  its 
execution  the  grantor  had  in  mind  a  design  to  defraud  his 
creditors.  Over  v.  Carolus,  171  111.  552  (49  N.  E.  Rep.  514). 
Citing,  Wait  Fraud.  Conv.,  p.  404a;  Smith  v.  Jlining  Co., 
14  Cal.  242 ;  Taylor  v.  Weld,  5  Mass.  109 ;  Jones  v.  Rahilly, 
16  Minn.  320  (Gil.  283)  ;  Gowan  v.  Gowan,  30  Mo.  472.  The 
right  of  a  grantor  in  an  absolute  deed  to  exercise  the  right  of 
redemption  given  him  by  a  judgment  declaring  the  deed  to  be 
a  mortgage,  is  not  affected  by  his  executing  a  conveyance  of 
the  property  which  is  fraudulent  as  to  his  creditors.  Cline  v. 
Robbins,        Cal.  (55    Pac.    Rep.  150).      An    execution 

debtor  who  fails  to  deliver  possession  to  the  purchaser  within 
ZO  days  after  demand,  as  required  by  Ala.  Code  1896,  §§  3506, 
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3507,  forfeits  his  right  to  redeem.  Farky  v.  Nagle,  119  Ala. 
622  (24  So.  Rep.  567).  Ala.  Code  1886,  §  1888,  construed  and 
applied — ^redemption  by  child  of  land  conveyed  to  it  by  parent 
and  afterwards  sold  as  the  land  of  such  parent.  Jones  v.  Mat- 
kin,  118  Ala.  341  (24  So.  Rep.  242).  The  right  of  redemp- 
tion given  by  Ind.  Rev.  Stat.  1894,  §§  783,  785,  extends  only 
to  junior  lien  holders ;  and  it  is  held  that  where  one  holding  a 
senior  mortgage  on  a  tract  of  land  purchases  it  for  ilie  amount 
of  his  debt  at  a  foreclosure  sale  thereunder,  he  will  not  be 
allowed  to  redeem  from  the  execution  sale  of  such  land  to- 
gether with  other  lands  had  under  a  judgment,  the  lien  of 
which  is  junior  to  his  mortgage.  Jarrell  v.  Brubaker,  150  Ind. 
260  (49  N.  E.  Rep.  1050).  Minn.  Gen.  Stat.  1894,  §  6044,  con- 
strued and  applied — time  for  redemption  by  lien  creditors. 
Continental  Life  Ins.  Co.  v.  King,  72  Minn.  287  (75  N.  W. 
Rep.  376).  In  Minnesota,  the  failure  to  redeem  from  a  sale 
made  on  a  second  lien  on  hand,  by  the  holder  of  a  lien  subse^ 
quent  and  subordinate  thereto,  cuts  off  his  right  to  redeem 
from  a  sale  made  on  a  first  lien  thereon.  White  v.  Rathbone, 
73  Minn.  236  (75  N.  W.  Rep.  1046),  following  Bartleson  v. 
Thompson,  30  Minn.  161  (14  N.  W.  Rep.  795).  Wis.  Rev. 
Stat.  1878,  §  3166,  construed  and  applied — redemption  of 
undivided  interest  by  cotenant.  Connell  v.  Welch,  loi  Wis. 
S  (76  N.  W.  Rep.  596). 

Sec.  699.  Redemption  by  judgment  creditor.  A  judg- 
ment lienor  who  has  redeemed  from  an  execution  sale  of  his 
judgment  debtor's  property  has  such  an  interest  therein  as  en- 
titles him  to  show  that  a  junior  judgment  under  which  subse- 
quent redemption  is  made  before  he  receives  his  deed,  though 
regular  on  its  face,  was  in  fact  void.  Bennett  v.  Wilson,  122 
Cal.  509  (55  Pac.  Rep.  390;  68  Am.  St.  Rep.  61).  As  to  the 
right  of  judgment  creditors  to  redeem,  necessary  parties  and 
procedure  in  actions  to  compel  redemption,  in  Minnesota,  see 
Dunn  V.  Dewey,  75  Minn.  153  (yy  N.  W.  Rep.  793).  The 
fact  that  a  redemption  creditor  was  a  defendant  in  a  prior  fore- 
closure suit  does  not  deprive  him  of  the  right  to  redeem  under 
his  own  decree  in  a  subsequent  foreclosure  suit.  Beadle  v. 
Cole,  173  111.  136  (50  N.  E.  Rep.  809).  The  wife  of  a  mort- 
gfagor  who  has  made  a  contract  for  the  purchase  of  the  land 
from  the  purchaser  thereof  at  the  foreclosure  sale,  conditioned 
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upon  no  redemption  being  made,  properly  may  tender  payment 
of  a  judgment  obtained  against  her  husband  after  the  fore- 
closure, and  thus  defeat  the  right  of  the  holder  to  redeem. 
Roberts  v.  Meighen,  74  Minn.  273  {JJ  N.  W.  Rep.  139). 

Sec.  700.  Redemption  from  mortgage  foreclosure- 
General  principles — Statutes  construed.  Where  the  right 
to  redeem  from  a  foreclosure  sale  by  a  prior  mortgagee  at 
which  he  becomes  purchaser,  is  in  dispute  between  subsequent 
incumbrancers,  he  may  decline  to  allow  either  claimant  to  re- 
deem except  by  decree  in  a  suit  to  which  the  claimants  are 
parties.  Wimpfheimer  v.  Prudential  Ins.  Co.,  56  N.  J.  Eq. 
585  (39  Atl.  Rep.  916).  On  a  bill  to  redeem  from  a  mortgage 
on  vacant  land  which  has  no  rental  value,  the  mortgagor,  in 
the  accounting,  cannot  receive  credit  either  for  use  and  occu- 
pation, or  for  interest  in  lieu  thereof.  In  such  a  case  the  mort- 
gagor will  not  be  credited  on  the  accounting  for  a  deprecia- 
tion in  value  of  the  mortgaged  property  during  a  period  when 
the  mortgagee  was  resisting  redemption  and  claiming  absolute 
ownership.  Bourgeois  v.  Gapen,'58  Neb.  364  (78  N.  W.  Rep. 
639).  A  subsequent  incumbrancer  who  was  made  a  party  to 
a  foreclosure  suit  on  a  prior  mortgage,  cannot,  after  a  sale  un- 
der a  decree  and  purchase  by  a  prior  mortgagee,  redeem  from 
the  latter  without  making  intervening  incumbrancers  parties 
and  having  the  sale  set  aside  as  to  all  parties  thereto.  In  an 
action  to  set  aside  a  foreclosure  sale  for  the  purpose  of  re- 
demption, parties  to  the  original  foreclosure  proceedings  who 
would  have  been  proper  parties  to'  the  action  to  redeem  if  there 
had  been  no  sale,  and  all  intervening  incumbrancers  must  be 
made  parties.  Wimpfheimer  v.  Prudential  Ins.  Co.,  56  N.  J. 
Eq.  585  (39  Atl.  Rep.  916).  A  purchaser  through  tax  sales 
of  a  mortgagor's  equity  of  redemption  in  an  undivided  interest 
in  lands  who  is  not  made  a  party  to  subsequent  proceedings  to 
foreclose  and  partition,  may  redeem  from  the  foreclosure  un- 
der the  mortgage.  Allen  v.  Swoope,  64  Ark.  576  (44  S.  W. 
Rep.  78).  Where  one  to  whom  property  has  been  conveyed 
as  security  for  advances,  uninduced  by  fraud  and  without  ex- 
ceeding his  authority,  exchanged  it  for  other  property,  the 
original  grantor,  in  order  to  redeem  and  have  a  reconveyance 
of  the  property  received  in  exchange,  will  be  required  to  pay 
all  sums  advanced  to  discharge  liens  on  the  first  property,  all 
sums  expended  in  good  faith  for  repairs  and  in  efforts  to  sell 
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and  rent,  taxes  paid,  and  also  commissions  and  expenses  in- 
curred in  making  the  exchange.  Bourgeois  v.  Gapen,  58  Neb. 
364  (78  N.  W.  Rep.  639).  Where  a  purchaser  at  a  foreclosure 
sale  is  an  infant,  redemption  may  be  had  under  Ala.  Code  1886, 
§  1881,  by  making  the  proper  payment  or  tender  to  his  guard- 
ian. Tyson  v.  Chestnut,  118  Ala.  387  (24  So.  Rep.  73).  Con- 
struing and  applying  Sand.  &  H.  Ark.  Dig.,  §  5111,  providing 
that  property  sold  under  a  mortgage  may  be  redeemed  by  the 
mortgagor  at  any  time  within  one  year  by  the  payment  of  the 
amount  of  the  sale,  with  interest  and  costs,  it  is  held  that  a  re-^ 
demption  by  the  mortgagor  from  a  sale  at  which  the  property 
did  not  bring  the  amount  of  the  debt  restores  the  property  to 
him  free  from  axiy  lien  for  the  unpaid  balance  of  the  mort- 
gage debt.  Fields  v.  Danehower,  65  Ark.  392  (46  S.  W.  Rep. 
938;  43  L.  R.  A.  519).  The  right  of  redemption  given  by  this 
statute  applies  to  all  sales  under  mortgages  or  deeds  of  trust. 
Danenhauer  v.  Dawson,  65  Ark.  129  (46  S.  W.  Rep.  131 ;  44 
L.  R.  A.  193).  For  general  rule  in  Maine,  governing  an  ac- 
counting between  mortgagor  and  mortgagee,  upon  redemp- 
tion, see  Bradley  v.  Merrill,  Me.  (40  Atl.  Rep.  132). 
Under  Neb.  Code  Civ.  Proc,  §  497a,  redemption  from  a  fore- 
closure sale  must  be  made  prior  to  the  confirmation  of  the  sale 
by  the  court,  Gosmont  v.  Gloe,  55  Neb.  709  (76  N.  W.  Rep. 
424) ;  but  upon  an  appeal  to  the  supreme  court  from  an  order 
of  confirmation  of  a  sale,  with  proper  appeal  bond,  the  mort- 
gagor may  redeem  from  the  sale  at  any  time  prior  to  the  de- 
cision of  the  appeal.  Philadelphia  Mort.  &  T.  Co.  v.  Gustus, 
55  Neb.  435  (75  N.  W.  Rep.  1107).  One  who  has  been  pre- 
vented from  exercising  his  statutory  right  to  redeem,  through 
the  fraud  and  imposition  of  the  holder  of  the  certificate  of  sale, 
may  maintain  an  action  for  equitable  relief.  Nolan  v.  Dyer, 
75  Minn.  231  {yy  N.  W.  Rep.  786)  ;  Prondzinski  v.  Garbutt, 
8  N.  Dak.  191  {;j7  N.  W.  Rep.  1012).  The  year  for  redemp- 
tion from  a  foreclosure  sale  given  by  S.  Dak.  Comp.  Laws, 
§  5154,  commences  to  run  from  the  date  of  the  sale  and  not 
from  the  date  of  the  certificate  of  sale  and  delivery  of  the  du- 
plicate to  the  purchaser.  Trenery  v.  American  Mortgage  Co., 
II  S.  Dak.  506  (78  N.  W.  Rep.  991).  Applying  2  HilFs  Wash. 
Code,  §  504,  authorizing  the  sheriff  at  a  foreclosure  sale  to  sell 
"the  lots  and  parcels  separately  or  together,  as  he  shall  deenu 
most  advantageous,"  and  §  512  providing  that  property  sold 
subject  to  redemption,  "or  any  part  thereof  separately  sold. 
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may  be  redeemed,"  it  is  held  that  a  mortgagor  has  an  absolute 
right  to  redeem  any  parcel  separately  sold,  by  repa^nng  the 
amount  bid  with  interest,  taxes  and  costs.  State  v.  Carpenter, 
19  Wash.  378  (53  Pac.  Rep.  342). 

Sec.  701.  Procedure  to  effect  redemption.  One  de- 
positing money  in  court  as  a  tender  under  a  claim  of  a  right 
to  redeem,  which  is  denied  by  the  court,  is  entitled  to  withdraw 
the  money,  subject  to- a  retention  of  a  sufficient  amount  by  the 
court  to  pay  the  costs  adjudged  against  him.  Dunn  v.  Hunt, 
76  Minn.  196  (78  N.  W.  Rep.  mo).  Where  a  purchaser  at 
a  foreclosure  sale  accepts  from  the  proper  officer  the  money 
paid  by  the  judgment  creditor  to  redeem  the  property,  such 
purchaser  thereby  waives  any  defects  in  the  procedure  for  re- 
<lemption.  Clark  v.  Butts,  73  Minn.  361  (76  N.  W.  Rep.  199). 
To  the  same  effect  is  the  case  of  San  Jose  Safe-Dep.  Bank  v. 
Bank  of  Madera,  121  Cal.  539  (54  Pac.  Rep.  83).  A  mortga- 
gor seeking  to  redeem  from  a  sale  of  his  premises  for  less  than 
the  mortgage  debt,  when  tendering  the  amount  for  which  the 
property  was  sold  with  necessary  interest  and  costs,  cannot 
impose  as  a  condition  that  the  mortgagee  release  all  further 
claim  on  the  property,  the  question  whether  such  would  be 
the  effect  of  the  redemption  being  one  which  the  parties  had  a 
right  to  litigate.  Fields  v.  Danehower,  65  Ark.  392  (46  S. 
W.  Rep.  938;  43  L.  R.  A.  519).  The  court  say:  "It  is  well 
established  that  a  tender  must  be  without  conditions  to  which 
the  creditor  can  have  a  valid  objection.  Noyes  v.  Wyckoff, 
114  N.  Y.  204  (21  N.  E.  Rep.  158) ;  Moore  v.  Norman,  52 
Minn.  83  (53  N.  W.  Rep.  809;  38  Am.  St.  Rep.  526;  18  L.  R. 
A.  359)  ,"  Wood  V.  Hitchcock,  20  Wend.  47 ;  Jones,  Mortg., 
§  900;  25  Am.  &  Eng.  Enc.  Law,  912;  Benj.  Sales  (Bennett's 
Ed.)  733."  Mill's  Ann  Colo.  Stat.,  §§  2252,  2548,  construed 
and  applied — rate  of  interest  to  be.  paid  by  judgment  creditor 
redeeming.  O'Mahoney  v.  People,  24  Colo.  524  (52  Pac  Rep. 
796)- 
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Sec.  702.  As  to  when  equity  will  reform  instruments. 
No  reformation  of  an  instrument  can  be  made  that  does  not 
conform  to  the  intention  of  both  parties ;  the  court,  by  reforma- 
tion, cannot  make  a  new  contract.  Stewart  v.  Gordon,  60  O. 
St.  170  (S3  N.  E.  Rep.  797).  Nor  can  the  reformation  of  a 
defective  instrument  affect  the  rights  of  third  parties.  Stra- 
man  v.  Rechtine,  58  O.  St.  443  (51  N.  E.  Rep.  44).  One  who 
executes  an  instrument  with  full  knowledge  that  it  does  not 
truly  express  the  contract  he  intended  to  make,  cannot  have  a 
reformation.  Bonds  v.  Bonds,  102  Ga.  163  (29  S.  E.  Rep. 
218).  Where  parties,  on  the  advice  of  counsel,  deliberately 
adopted  a  mortgage  to  express  their  agreement  for  a  deed 
subject  to  the  right  of  repurchase,  equity  will  afford  them  no 
relief  by  way  of  reformation.  Rogers  v.  Smith,  Tenn. 
(48  S.  W.  Rep.  700).  One  who  purchases  land  adjacent 
to  a  highway  upon  his  own  uninfluenced  assumption  that  it 
was  not  embraced  in  the  highway,  and  pays  therefor  without 
examining  a  bond  for  title  deposited  in  escrow  for  him,  after- 
wards cannot  have  reformation  of  such  bond  so  as  to  make  it 
express  his  own  understanding  of  the  scope  and  effect  of  the 
contract  of  purchase.  Clark  v.  Mossman,  58  Neb.  87  (78  N. 
W.  Rep.  399).  As  against  their  children  a  husband  cannot 
have  reformation  of  a  deed  to  land  which  he  purchased  and 
caused  to  be  conveyed  to  his  wife,  on  account  of  a  misappre- 
hension by  him  of  the  law  governing  the  descent  of  the  prop- 
erty in  case  of  her  death.  Dever  v.  Dever,  Ky.  (44 
S.  W.  Rep.  986;  19  Ky.  Law  Rep.  1988).  A  mistake  in  the 
release  of  a  mortgage  may  be  reformed,  Kane  v.  Williams, 
99  Wis.  65  (74  N.  W.  Rep.  570)  ;  and  where,  on  account  of  a 
clerical  error,  a  mortgage  fails  correctly  to  describe  the  note 
it  was  given  to  secure  it  may  be  reformed  to  correspond  to  the 
:note.    Tarke  v.  Bingham,  123  Gal.  163  (55  Pac.  Rep.  759). 


§  702-704  REFORMATION.  660 

Where  a  mortgage  executed  by  one  having  a  life  estate  and  a 
power  of  sale,  by  mistake  or  ignorance,  conveyed  only  the  life 
estate  on  account  of  not  referring  to  the  power,  it  may  be  re- 
formed and  enforced  so  as  to  convey  the  fee  as  intended  by 
the  parties.  Lardner  v.  Williams,  98  Wis.  514  (74  N.  W.  Rep. 
346) .  •  For  particular  case  in  which  the  right  to  reformation 
was  enforced,  see  Stonesifer  v.  Kilbum,  122  Cal.  659  (55  Pac. 
Rep.  587). 

Sec.  703.'   Correction  of  judgments  and  orders  of  court. 

A  reformation  or  correction  of  material  mistakes,  in  judgments 
and  orders  of  court  constituting  evidences  of  land  titles,  may 
be  had  by  petition  in  equity,  filed  in  the  court  in  which  such 
mistake  occurred,  at  a  term  succeeding  the  one  at  which  they 
were  committed.  Thayer  v.  Knote,  59  Kan.  181  (52  Pac.  Rep. 
433).  The  court  say:  "The  existence  of  the  right  to  maintain 
equitable  actions  for  the  correction  of  mistakes  in  judgments 
was  decided  in  the  case  of  Bank  v.  Wentworth,  28  Kan.  183. 
In  that  case  it  was  remarked  by  Mr.  justice  Brewer :  It  is  one 
of  the  unquestioned  powers  of  a  court  of  equity  to  correct  mis- 
takes. It  reforms  instruments  whenever  it  satisfactorily  af>- 
pears  that,  by  mutual  mistake,  such  instruments  do  not  express 
the  agreement  of  the  parties ;  and  this  power  is  not  limited  to 
the  mere  reformation  of  instruments  executed  by  the  parties. 
It  extends  to  judgments,  decrees,  and«  in  fact  almost  every,  if 
not  every,  paper  or  document  by  which  the  rights  of  parties 
are  affected.'  Other  courts  have  held  the  same.  McClure  v. 
Bruck,  43  Minn.  305  (45  N.  W.  Rep.  438)  ;  Quivey  v.  Baker, 
37  Cal.  465 ;  Snyder  v.  Ives,  42  la.  1 57." 

Sec.  704.  Reformation  of  mutual  mistakes.  The  omis- 
sion of  a  reservation  in  a  deed  made  by  mutual  mistake  may 
be  reformed.  Dennis  v.  Northm  Pac.  Ry.  Co.,  20  Wash.  32a 
(55  Pac.  Rep.  210).  Cal.  Civ.  Code,  3399,  applied — ^sufficient 
allegation  of  mutual  mistake.  Holt  v.  Holt,  120  Cal.  67  (52 
Pac.  Rep.  119).  Under  Cal.  Civ.  Code,  §  3399,  the  right  to 
reform  a  written  contract  on  the  ground  of  mistake  is  not  de- 
pendent upon  the  mistake  being  mutual,  Capelli  v.  Dondero, 
123  Cal.  324  (S5  Pac.  Rep.  1057)  ;  but  in  order  to  reform  an 
instrument  it  must  be  shown  clearly  that  all  the  parties  to  it 
intended  to  execute  it  according  to  the  terms  of  the  reforma- 
tion sought.    Hochstein  v.  Berghauser,  123  Cal.  681  (56  Pac* 
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Rep.  547).  A  mutual  mistake  in  the  terms  of  a  written  instru- 
ment will  be  reformed  so  that  it  will  express  the  correct  inten- 
tion and  agreement  of  the  parties,  but  reformation  of  an  instru- 
ment to  correct  such  a  mistake  will  not  be  accorded  unless  the 
intent  and  agreement  which  it  will  express  as  reformed  was 
concurrently  in  the  minds  of  the  parties  to  and  including  the 
time  of  its  execution.  Nebraska  Loan  &  T.  Co.  v.  Ignowski, 
54  Xeb.  398  (74  N.  W.  Rep.  852).  Reformation  of  a  mutual 
mistake  in  a  deed  cannot  be  had  against  a  subsequent  purchaser 
for  value  and  without  notice.  Snyder  v.  Grandstaff,  96  Va. 
473  (31  S.  E.  Rep.  647;  70  Am.  St.  Rep.  863). 

Sec.  705.  Reformation  of  mistakes  in  descriptions. 
A  mistake  in  a  description  may  be  reformed.  Fields  v.  Clay- 
ton, 117  Ala.  538  (23  So.  Rep.  530;  67  Am.  St.  Rep.  189). 
A  mistake  in  the  description  in  a  deed  by  a  special  commis- 
sioner appointed  in  a  chancery  case  may  be  corrected  by  his 
executing  another  deed.  Guinn  v.  Bowers,  44  W.  Va.  507 
(29  S.  E.  Rep.  1027).  A  misdescription  in  a  conveyance  exe- 
cuted by  a  court  commissioner  and  approved  by  the  court  under 
Ind.  Rev.  Stat.  1894,  §  1031',  may  be  corrected  by  motion. 
Knowlton  v.  Dolan,  151  Ind.  79  (51  N.  E.  Rep.  97).  A  deed 
void  on  its  face  on  account  of  an  uncertainty  in  the  description 
which  may  be  aided  by  parol,  may  be  reformed  by  a  court  of 
chancery  by  a  proper  allegation  of  extrinsic  facts  and  their 
proof.  Green  v.  Dickson,  119  Ala.  346  (24  So.  Rep.  422;  72 
Am.  St.  Rep.  920).  A  mistake  in  the  description  of  land  in- 
tended to  be  conveyed  or  mortgaged  by  a  married  woman,  may 
be  corrected  upon  a  proper  showing.  Christensen  v.  HoUings- 
worth  Ida.  (53  Pac.  Rep.  211).  A  contract  between  ad- 
joining owners  fixing  an  erroneous  line  which  they  both  believe 
to  be  the  true  line,  as  the  boundary  between  them,  cannot  be  re- 
formed by  a  court  of  equity,  after  a  discovery  of  the  true 
boundary,  since  it  cannot  be  decided  what  the  parties  would 
have  done  if  they  had  understood  the  correct  location  of  the 
true  line.  Phillip  Zorn  Brewing  Co.  v.  Malott,  151  Ind.  371 
(51  N.  E.  Rep.  471).  Particular  evidence  held  sufficient  to 
authorize  the  reformation  of  a  description  in  a  deed.  Capelli 
V.  Dondero,  123  Cal.  324  (55  Pac.  Rep.  1057). 

Sec.     706.    Practice  in  actions  for  reformation — ^Proof 
necessary.    A  contract  may  be  reformed  and  specifically  en- 


§  706  REFOBMATION.  662 

forced  in  the  same  action,  and  such  an  action  may  be  prose- 
cuted while  the  plaintiff  has  pending  an  action  to  recover  dam- 
ages for  a  breach  of  the  contract  up  to  the  time  of  the  com- 
mencement of  the  action  for  its  reformation.  O'Keefe  v.  Irv- 
ington  Real-Estate  Co.,  87  Md.  196  (39  Atl.  Rep.  428).  An 
asserted  error  in  a  mortgage  in  describing  the  property  may  be 
inquired  into  and  corrected  on  the  intervention  of  the  mort- 
gage creditor  in  a  suit  of  the  alleged  owner  enjoining  the  exe- 
cution of  the  mortgage  creditor,  the  petition  of  intervention 
containing  the  requisite  allegations  to  show  and  admit  proof 
of  the  error.  Lake  Bisteneau  Lum.  Co.  v.  Mims,  go  La.  Ann. 
619  (23  So.  Rep.  890).  A  wife  to^whom  real  estate  has  been 
conveyed  by  her  husband  for  the  recited  consideration  of  love 
and  affection  may,  in  an  action  brought  by  his  creditors  to  set 
aside  the  conveyance  as  a  fraud  upon  them,  have  the  deed  re- 
formed to  show  the  true  consideration  which  was  a  debt  owing 
to  her  by  her  husband.  Orr  v.  Echols,  119  Ala.  340  (24  So. 
Rep.  357).  One  seeking  a  reformation  of  a  deed  on  account 
of  a  mistake  in  the  description  must  establish  such  mistake  by 
clear  and  convincing  proof.  Harms  v.  Coryell,  177  111.  496 
(S3  N.  E.  Rep.  87)  ;  Stewart  v.  Gordon,  60  O.  St.  170  (53  N. 
E.  Rep.  797) ;  Robinson  v.  Braideo,  44  W.  Va.  183  (28  S.  E. 
Rep.  798)  ;  Parker  v.  Vanhoozer,  142  Mo.  621  (44  S.  W.  Rep. 
72S)  ;  Judson  v.  MuUinax,  145  Mo.  630  (47  S.  W.  Rep.  565). 
To  authorize  the  reformation  of  written  contracts  the  evidence 
must  be  clear,  exact  and  satisfactory  that  it  does  not  express 
the  intention  of  the  parties  and  also  what  they  intended  to  ex- 
press. Rogers  v.  Smith,  Tenn.  (48  S.  W.  Rep.  700). 
Citing  numerous  authorities.  Particular  facts  held  insufficient 
to  authorize  a  reformation  of  an  instrument.  Ward  v.  Yorba, 
123  Cal.  447  (56  Pac.  Rep.  58)  ;  Robinson  v.  Braiden,  44  W. 
Va.  183  (28  S.  E.  Rep.  798) ;  Parker  v.  Vanhoozer,  142  Mo. 
621  (44  S.  W.  Rep.  728). 


RENTS. 


EPITOME  OF  CASES. 

Sec.  707.  Right  to  rents — Vendee — Mortgagor  and 
mortgagee.  A  vendee  of  lands  is  entitled  to  rents  subse- 
quently accruing  under  a  natural  gas  lease.  Chandler  v. 
•Pittsburg  Plate-Glass  Co.,  20  Ind.  App.  165  (50  N.  E. 
Rep.  400).  Where  a  mortgagor  whose  premises  are  sub- 
ject to  several  mortgages  is  entitled  to  the  rents  and  profits, 
until  entry  made  by  a  mortgagee,  he  may  devise  this  right 
to  some  of  the  mortgagees  to  the  exclusion  of  others. 
Leach  v.  Curtin,  123  N.  C.  85  (31  S.  E.  Rep.  269).  Unless 
otherwise  stipulated,  the  grantor  in  a  trust  deed  is  entitled 
to  the  rents  of  the  property  conveyed  until  the  trust  is 
foreclosed  by  a  sale  or  a  decree  is  entered  in  a  foreclosure 
suit  sequestering  the  rents.  Cox  v.  Horner,  43  W.  Va.  786 
(28  S.  E.  Rep.  780).  As  a  general  rule  the  mortgagor  or 
owner  of  the  equity  of  redemption,  where  there  is  no  de- 
ficiency, is  entitled  to  the  possession  of  the  premises,  and 
to  receive  the  rents,  issues  and  profits,  after  the  sale  on 
foreclosure,  until  the  time  of  redemption  expires,  Stephens 
V.  Hadfield,  178  111.  532  (52  N.  E.  Rep.  875)  ;  but  where 
a  stipulation  in  a  mortgage  gives  the  mortgagee  a  lien  upon 
the  rents  and  profits,  he  is  entitled  to  receive  the  same  dur- 
ing the  time  allowed  for  redemption  where  there  is  a  de- 
ficiency due  him  after  foreclosure.  First  Nat.  Bank  v.  Illi- 
nois Steel  Co.,  174  111.  140  (51  N.  E.  Rep.  200). 

Sec.  708.  Right  of  mortgagor  in  possession  to  rents* 
A  mortgagor  in  possession  is  entitled  to  collect  and  appro- 
priate to  his  own  use  the  rents  and  profits  of  the  mort- 
gaged premises;  and  this  right,  being  transferable,  will 
pass  to  his  grantee,  or  to  a  subsequent  mortgagee  to  whom 
possession  is  surrendered.  Huston  v.  Canfield,  57  Neb.  345 
{J7  N.  W.  Rep.  763).    The  court  say:    "A  mortgagee  in 
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possession  of  mortgaged  property  has  a  right  to  make  his 
security  productive  by  receiving  and  appropriating  the 
rents  and  profits  to  the  payment  of  his  debt.  Having  suc- 
ceeded to  the  rights  of  the  owner  of  the  fee,  he  is  not  re- 
quired to  account  while  he  remains  in  possession.  Manu- 
factory Corp.  V.  Melven,  15  Mass.  270;  Wilder  v.  Houghton, 
I  Pick.  87.  'The  mortgagor  has,*  says  Chancellor  Kent, 
^a  right  to  lease,  sell,  and  in  every  respect  to  deal  with 
the  premises  as  owner  so  long  as  he  is  permitted  to  re- 
main in  possession.'  In  Renard  v.  Brown,  7  Neb.  449,  Max- 
well, J.,  delivering  the  opinion,  said:  *As  the  mortgagor 
is  not  liable  for  rents  and  profits  while  in  possession,  he 
may  sell  and  convey  the  mortgaged  property,  and  his 
grantee  will  take  his  title,  and  will  be  protected  to  the 
same  extent  as  the  mortgagor.'  In  Oilman  v.  Telegraph 
Co.,  91  U.  S.  603,  it  was  held  that,  the  contract  of  the 
mortgagor  being  to  pay  interest,  and  not  rent,  he  could 
not  be  held  to  account  for  profits  received  while  retaining 
possession  of  the  property.  And  in  Kountze  v.  Hotel  Co., 
107  U.  S.  378  (2  Sup.  Ct.  Rep.  911),  it  was  said  by  the 
court,  speaking  of  the  rights  of  a  mortgagee:  *But  in  the 
case  of  a  mortgage  the  land  is  in  the  nature  of  a  pledge; 
it  is  only  the  land  itself — the  specific  thing — which  is 
pledged.  The  rents  and  profits  are  not  pledged;  they  be- 
long to  the  tenant  in  possession,  whether  the  mortgagor 
or  a  third  person  claiming  under  him.'"  Waiver  of  the 
right  of  the  mortgagor  to  remain  in  possession  of  prop- 
erty and  have  the  rents  and  profits  thereof  during  the 
period  of  redemption,  given  by  Wash.  Laws  1897,  p.  22^^ 
cannot  be  made  in  the  instrument  itself,  although  it  may 
be  made  after  default.  Dennis  v.  Moses,  18  Wash.  537  (52 
Pac.  Rep.  333 ;  40  L.  R.  A.  302).  Citing,  Greenh.  Pub.  Pol., 
p.  496,  et  seq. ;  Kneettle  v.  Newcomb,  22  N.  Y.  249  (78 
Am.  Dec.  186) ;  Peugh  v.  Davis,  96  U.  S.  337 ;  Leoicks  v. 
Walker,  15  La.  Ann.  245  {yy  Am.  Dec.  187)*;  Mills  v.  Ben- 
nett, 94  Tenn.  651  (30  S.  W.  Rep.  748;  45  Am.  St.  Rep. 
763);  Waters  v.  Randall,  6  Mete.  (Mass.)  479;  Insurance 
Co.  V.  Leslie,  47  O.  St.  409  (24  N.  E.  Rep.  1072;  9  L.  R. 
A.  45)  ;  Cleghorn  v.  Greeson,  yj  Ga.  343. 

Sec.  709.    Right  to  rents — ^Purchasers  at  execution,  ju- 
dicial or  forclosure  sales.    In  Tennessee  the  purchaser  of 
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land  at  a  judicial  sale  is  not  entitled  to  the  rents  and 
profits  of  the  land  until  his  right  of  possession  attaches  on 
confirmation  of  the  sale.  Hyder  v.  O'Brien,  Tenn 
(48  S.  W.  Rep.  262).  A  senior  mortgagee  who  buys  at  a 
foreclosure  sale  under  his  mortgage  and  also  purchases  the 
mortgagor's  equity  of  redemption  and  takes  possession,  is 
not  accountable  for  rent  to  a  junior  mortgagee.  Adler- 
Goldman  Commission  Co.  v.  Herren,  65  Ark.  229  (45  S.  W. 
Rep.  543).  Citing,  Rogers  v.  Herren,  92  111.  583;  Gray  v. 
Nelson,  *j*j  la.  63  (41  N.  W.  Rep.  567).  In  Iowa  the  owner 
in  fee  of  real  estate  sold  under  foreclosure  is  entitled  to 
the  rents  up  to  the  time  of  the  execution  of  the  sheriff's 
deed.  Varnum  v.  Winslow,  106  la.  287  (76  N.  W.  Rep. 
708).  Cal.  Code  Civ.  Proc,  §  707,  construed  and  applied — 
right  of  purchaser  at  foreclosure  sale  to  rents  from  the 
sale  until  redemptions-crop  rent.  Clarke  V.  Cobb,  121  Cal. 
595  (54  Pac.  Rep.  74).  For  further  application  of  this 
statute,  see  San  Jose  Safe-Dep.  Bank  v.  Bank  of  Madera, 
121  Cal.  539  (54  Pac.  Rep.  83). 

Sec.  710.    Creation  of  liability  to  pay  rent.    One  may 

bind  himself  to  pay  rent  for  premises  occupied  by  him 
during  his  infancy  by  a  promise  made  after  he  becomes 
of  age,  although  made  in  ignorance  of  his  nonliability. 
Bestor  v.  Hickey,  71  Conn.  181  (41  Atl.  Rep.  555).  An 
administrator  continuing  in  possession  of  premises  held  by 
his  decedent  under  a  lease  and  using  and  occupying  them 
for  the  benefit  of  the  estate  is  liable  for  rent  therefor,  al- 
though no  action  could  have  been  maintained  against  the 
lessee  upon  his  written  contract,  because  not  signed  by  him. 
Pepper's  Adm'x  v.  Harper,        Ky.  (47  S.  W.  Rep.  620 ; 

20  Ky.  Law  Rep.  837).  A  lease  which  does  not  describe 
the  premises  with  reasonable  certainty  cannot  be  the  foun- 
dation of  an  action  for  rent.  Bingham  v.  Honeyman,  32 
Or.  129  (52  Pac.  Rep.  755).  A  lessee  who  occupies  prem- 
ises under  a  lease  cannot  defeat  the  covenant  to  pay  rent 
on  account  of  the  insufficiency  of  the  description  of  the 
premises.  Appleton  v.  O'Donnell,  173  Mass.  398  (53  N. 
E.  Rep.  882).  One  who  has  ousted  the  owner  of  land  from 
possession  is  liable  for  the  reasonable  rental  value  thereof, 
and  not  merely  for  the  amount  he  received  therefor.  Bogs^s 
V.  Douglass,  105  la.  344  (75  N.  W.  Rep.  185).     In  the  ab- 
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sence  of  a  contract  to  the  contrary  a  tenant  is  liable  for 
rent  during  the  time  of  making  of  repairs  by  his  landlord^ 
without  agreement,  although  such  repairs  were  required 
on  account  of  the  untenantable  condition  of  the  premises. 
Petz  V.  Voight  Brewing  Co.,  Ii6  Mich.  418  (74  N.  W. 
Rep.  651;  y2  Am.  St.  Rep.  531).  A  husband  living  with 
his  wife  on  lands  of  which  she  had  possession  at  the  time 
of  the  marriage  pending  assignment  of  dower  to  her  by 
virtue  of  a  previous  marriage  is  not  liable  for  use  and 
occupation.  Kirchglassner  v.  Rodick,  170  Mass.  543  (49 
N.  E.  Rep.  1015). 

Sec.  711.  Rights  and  liabilities  of  receivers  in  reference 
to  rents.  Rents  collected  by  a  receiver  appointed  under 
a  general  order  for  the  protection  of  the  interests  of  all 
parties  concerned  in  the  property,  although  on  a  motion 
of  a  junior  lienholder,  should  be  applied  to  the  Hens  on 
the  property  in  the  order  of  their  priority.  Cross 
v.  Will  County  Nat.  Bank,  177  111.  33  (52  N.  E.  Rep.  322). 
Rents  accruing  from  incumbered  property  assigned  for 
the  beneifit  of  creditors  should  be  applied  by  the  assignee 
to  discharging  the  liens.  In  re  Neff's  Estate,  185  Pa.  St. 
98  (39  Atl.  Rep.  830).  Where  a  receiver  of  an  insolvent 
firm  took  possession  of  premises  occupied  by  it  under  a 
lease  and  occupied  them  for  more  than  three  months,  he 
was  held  to  have  assumed  the  lease,  and  his  estate  became 
liable  for  the  rents.  De  Wolf  v.  Royal  Trust  Co.,  173  111. 
435  (50  N.  E.  Rep.  1049).  Where  a  receiver  of  a  lessee 
whose  lease  constitutes  a  valuable  asset  of  the  estate  is 
ordered  by  the  court  to  take  possession  of  the  leased  prem- 
ises, to  continue  business  thereon,  and  pay  rent,  which 
he  does  for  some  months,  he  thereby  adopts  the  lease 
and  holds  the  premises  subject  to  its  terms,  including 
the  lessor's  right  to  a  lien  for  rent.  Link  Belt  Mach. 
Co.  V.  Hughes,  174  111.  155  (51  N.  E.  Rep.  179).  The  court 
say:  "There  can  be  no  denial  of  the  proposition  that  a 
receiver  has,  subject  to  the  order  of  the  court,  the  right 
to  elect  whether  he  will  perform  or  comply  with  the  pro- 
visions of  the  lease  held  by  the  party  for  whom  he  is  acting, 
and  that  he  is  entitled  to  a  reasonable  time  after  taking 
possession  in  which  to  make  the  election  whether  he  will 
continue  such  lease.     Railroad  Co.  v.  Humphreys,  145  U. 
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S.  82,  105  (12  Sup.  Ct.  Rep.  787) ;  Park  v.  Railroad  Co., 
57  Fed.  Rep.  799;  New  York,  P.  &  O.  R.  Co.  v.  New  York^ 
L.  E.  &  W.  R.  Co.,  58  Fed.  Rep.  268 ;  United  States  Trust 
Co.  V.  Wabash  W.  Ry.  Co.,  150  U.  S.  287  (14  Sup.  Ct.  Rep. 
86) ;  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  34 
Fed.  Rep.  259.  See,  also.  Express  Co.  v.  Railroad  Co.,  99 
U.  S.  191 ;  Ellis  V.  Railroad  Co.,  107  Mass.  i ;  In  re  Metz, 
6  Ben.  571  (Fed.  Cases  No.  9509)  ;  In  re  Hamburger,  12  N. 
B.  R.  277  (Fed.  Cases  No.  5975) ;  In  re  Lynch,  7  Ben.  26 
(Fed.  Cases  No.  8634) ;  Spencer  v.  Exposition,  163  111.  117 
(45  N.  E.  Rep.  250).  But  in  a  case  where  the  lease  or  con- 
tract is,  of  itself,  a  thing  of  value,  and  the  receiver,  under 
the  order  of  the  court,  takes  possession  of  the  premises, 
and  conducts  the  business  which  the  insolvent  had  been 
unable  to  continue,  and,  without  any  act  of  disaffirmance 
or  notice  to  the  owner  of  the  premises  indicating  that  he 
would  not  be  bound  by  the  contract  or  terms  of  the  lease, 
continues  to  hold  the  premises,  and  conduct  the  business 
under  the  order  of  the  court,  receiving  all  the  benefits  of 
the  possession  of  such  premises,  he  has  not  the  right  to 
repudiate  the  contract,  and  pay  rent  for  the  premises  only 
on  the  basis  of  quantum  meruit.  Where  a  receiver  has 
continued  the  business  of  the  insolvent  for  a  reasonable 
time,  paying  to  the  owner  of  the  premises  the  rent  specified 
in  the  lease  held  by  the  insolvent,  and  has  raised  no  ques- 
tion as  to  the  terms  or  conditions  of  the  lease,  it  will  be 
considered  as  an  adoption  by  him  of  the  terms  of  the 
lease  during  the  time  which  he  was  occupying  such  prem- 
ises under  the  order  of  the  court  for  the  continuance  of  the 
business  of  the  insolvent.  As  field  by  this  court  in  Spen-. 
cer  V.  Exposition,  163  111.  117  (45  N.  E.  Rep.  250):  'No 
reason  is  perceived  why  the  receiver  may  not  either  ex- 
pressly elect,  or,  by  unequivocal  acts,  inconsistent  with 
the  fight  of  entry  by  the  landlord,  indicating  an  election 
to  appropriate  the  leasehold  estate,  be  held  to  have  done 
so  impliedly,  without  any  acts  on  the  part  of  the  landlord 
whatever  putting  the  court  or  the  receiver  to  an  election.^ 
No  express  election  or  declaration  made  by  the  receiver 
to  the  landlord  of  his  intention  to  abide  by  or  carry  out 
the  terms  of  the  lease  or  contract  of  his  insolvent  is  nec- 
essary. It  may  be  done  by  acts ;  by  continuing  in  posses- 
sion of  the  premises,  and,  for  a  time,  paying  the  rent  pro- 
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vided  for  in  the  lease ;  by  making  no  request  to  the  court 
which  has  appointed  him,  to  order  whether  or  not  the  rent 
shall  be  continued ;  or  by  a  failure  to  make  other  and  dif- 
ferent arrangements  with  the  landlord  on  the  question  of 
amount  or  terms  of  the  lease.  Where  none  of  these  cir- 
cumstances exist  which  indicate  an  intention  on  the  part  of 
the  receiver  to  hold  the  premises  under  other  or  different  terms 
from  those  named  in  the  lease,  it  would  be  unjust  to  per- 
mit a  receiver  to  say  he  intended  to  hold  such  premises 
under  a  quantum  meruit,  and  not  under  the  terms  of  the 
lease.  In  Blackall  v.  Morrison,  170  111.  152  (48  N.  E.  Rep. 
705)*  where  a  question  in  some  respects  similar  was  pre- 
sented to  this  court,  we  held:  'It  would  be  wholly  unjust 
to  allow  the  receiver  to  enjoy  the  premises  under  an  order 
providing  for  the  payment  of  a  fixed  sum  per  month  as 
rent,  and,  after  such  occupancy  had  continued  for  nearly 
a  year,  while  the  parties  were  contending  as  to  whom  the 
monthly  sum  was  to  be  paid,  to  insist  that  payment  of  rent 
should  not  be  made  according  to  the  provisions  of  the  order, 
but  that  the  party  entitled  to  the  rent  should  be  required 
to  show  by  proof  the  reasonable  rental  value  thereof.' " 

Sec.  712.    Pleading  and  practice  in  actions  for  rent. 

Where  an  agent  of  a  landowner  whose  agency  is  known  to 
the  lessee  executed  a  lease  in  his  individual  name,  he. may 
maintain  an  action  for  rent  thereunder  and  enforce  its  pay- 
ment by  distress  warrant.  Spence  v.  Wilson,  102  Ga.  762 
(29  S.  E.  Rep.  713).  An  action  in  trespass  for  mesne 
profits  cannot  be  maintained  against  a  defendant  in  actual 
possessions  of  the  land.  Young  v.  Rees,  145  Mo.  261 
(46  S.  W.  Rep.  962).  Particular  complaint  held  sufficient 
in  an  action  for  money  due  on  a  lease.  Ramsey  v.  John- 
son, 7  Wyo.  392  (52  Pac.  Rep.  1084).  Applying  Shannon's 
Tenn  Code,  §  4620,  providing  that  "successive  actions  may 
be  maintained  on  the  same  contract  or  transaction  whenever 
after  the  former  action  a  new  cause  of  action  arises  there- 
from," it  is  held  that  though  a  tenant  agreeing  to  pay  a 
monthly  rental  breaches  the  contract  and  abandons  the 
premises,  a  suit  for  the  installments  of  rent  due  will  not  bar 
recovery  for  subsequent  months  as  they  accrue.  Barnes  v. 
Black  Diamond  Coal  Co.,  loi  Tenn.  354  (47  S.  W.  Rep.  498). 
An  action  against  a  tenant  holding  over  for  double  rent. 
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brought  under  Wis.  Rev.  Stat.,  §  2185,  is  on  implied  con- 
tract, and  not  in  tort.  State  v.  Helms,  loi  Wis.  280  {^yj 
N.  W.  Rep.  194). 

Sec.  713.    Defenses  and  counterclaims  in  actions  for 
rent.    An  action  in  assumpsit  for  use  and  occupation  is 
not  barred  by  a  judgment  in  favor  of  the  defendant  in  a 
prior  action  for  rent  for  the  same  period,  rendered  upon 
the  ground  that  the  form  of  the  action  was  misconceived. 
Meredith  Mechanic  Ass'n  v.  American  Twist-Drill  Co.,  67 
N.  H.  450  (39  Atl.  Rep.  330).     In  an  action  on  a  written 
lease  for  rent  it  is  no  defense  to  show  a  breach  of  the  les- 
sor's oral  warranty  as  to  the  condition  of  the  premises, 
subsequently  or  contemporaneously  made.    York  v.  Stew- 
ard, 21  Mont.  515  (55  Pac.  Rep.  29;  43  L.  R.  A.  125).    A 
surrender  of  possession  to  the  landlord  and  acceptation  by 
him  is  a  good  defense  to  an  action  for  rent,  Davis  v.  George, 
67  N.  H.  393  (39  Atl.  Rep.  979) ;  but  in  an  action  for  ac- 
crued rent  it  is  no  defense  to  show  a  subsequent  rescis- 
sion of  the  lease,  Kastner  v.  Campbell,        Ariz.  (53 
Pac.  Rep.  586).    When  there  is  a  special  covenant  to  pay 
rent,  the  fact  that  the  tenant  never  occupied  the  premises 
or  in  any  manner  took  possession  of  or  asserted  a  right 
thereto,  will  not  relieve  him  from  liability  upon  his  cov- 
enant, but  he  will  be  held  to  pay  rent  for  the  full  term. 
BVown  V.  Cairns,  107  la.  727  (yj  N.  W.  Rep.  478).     Citing, 
McGlynn  v.  Brock,  iii  Mass.  219;  McMurphy  v.  Minot,  4 
N.  H.  251 ;  Coy  v.  Downie,  14  Fla.  544;  Bussman  v.  Ganster, 
^2  Pa.  St.  285.    A  lessee  may  have  a  counterclaim  for  dam- 
ages on  account  of  the  lessor  procuring  the  lease  by  fraud- 
ulent representations.     Sisson  v.  Kaper,  105  la.  599  (75  N. 
W.  Rep.  490).    A  breach  of  the  lessor's  covenant  to  re- 
pair is  not  a  defense  to  an  action  for  rent,  but  it  enables 
the  defendant  to  set  up  a  claim  for  damages  for  breach 
of  the  covenant,  either  by  way  of  recoupment  or  by  way 
of  cross  action.     Meredith  Mechanic  Ass'n    v.  American 
Twist-Drill  Co.,  67  N.  H.  450  (39  Atl.  Rep.  330) ;  Ross  v. 
Stockwell,  19  Ind.  App.  86  (49  N.  E.  Rep.  50).    Where  a 
lessor  fails  to  perform  his  covenant  to  make  repairs  after 
notice  from  the  lessee  to  do  so,  the  latter  may  make  the 
repairs  an^  charge  the  reasonable  value  thereof  against 
the  rent.     Beardsley  v.  Morrison,  18  Utah,  478  (56  Pac. 
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Rep.  303 ;  72  Am.  St.  Rep.  795) ;  Cheuvront  v.  Bee,  44  W. 
Va.  103  (28  S.  E.  Rep.  751).  Where  the  lessees  of  a  lower 
floor  of  a  building  were  disturbed  in  their  occupancy,  or 
constructively  evicted  by  the  flow  of  water  from  improp- 
erly constructed  fixtures  in  a  part  of  the  building  not  let 
to  them,  but  in  the  possession  and  under  the  control  of 
the  lessor,  and  the  disturbance  or  eviction  would  not  have 
resulted  but  for  the  omission  of  the  lessor  to  remedy  the 
defective  construction  within  a  reasonable  time  after  notice 
thereof,  such  lessees  may  set  up  such  breach  of  such  implied 
covenant  for  quiet  enjoyment,  in  an  action  against  them 
on  the  lease  for  rent.  York  v.  Steward,  21  Mont.  515  (55 
Pac.  Rep.  29;  43  L.  R.  A.  125).  The  fact  that  a  tenant  re- 
mains in  possession,  notwithstanding  certain  defects  in  the 
premises,  which  affect  the  health  of  himself  and  family, 
does  not  prevent  him  from  defending  against  an  action  for 
rent  by  showing  subsequent  and  increased  defects  which 
render  the  premises  untenantable  and  unfit  for  occupancy. 
Damkroger  v.  Pearson,  74  Minn.  Tj  (76  N.  W.  Rep.  960). 

Sec.  714.    Proof  in  action  for  rent — ^Burden  of  proof. 

One  seeking  to  recover  rent  has  the  burden  of  showing  the 
existence  of  such  relation  as  creates  a  liability  to  pay  rent. 
McDermott  v.  Carroll,  11  S.  Dak.  323  {^7  N.  W.  Rep.  579). 
Where  one  is  accountable  for  rents  and  profits  of  land 
and  does  not  show  what  he  received,  evidence  of  the  rental 
value  of  the  land  is  admissible.  Cain  v.  Cain,  53  S.  C.  350 
(31  S.  E.  Rep.  278;  69  Am.  St.  Rep.  863).  In  an  action  for 
mesne  profits  by  a  landlord  against  his  tenant,  a  former 
judgment  in  favor  of  the  landlord  in  an  action  for  forcible 
detainer  is  admissible  to  show  his  right  to  possession  and 
the  character  of  the  retention  by  the  tenant.  Western 
Book  &  Stationery  Co.  v.  Jevne,  179  111.  71  (53  N.  E.  Rep. 
565).  For  cases  determining  particular  questions  as  to  the 
admissibility  of  evidence  and  the  applicability  of  instruc- 
tions, see  Gaither  v.  Hascall-Richards  Steam  Gen.  Co.,  121 
N.  C.  384  (28  S.  E.  Rep.  546) ;  Kastner  v.  Campbell, 
Ariz.  (53  Pac.  Rep.  586). 

Sec.  715.  Collection  of  rent  by  attachment  or  distress 
^^Rights  of  assignee  of  rent  note.  A  landlord  distraining 
for  rent  may  seize  an  amount  sufficient  to  satisfy  not  only 
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the  rent,  but  also  all  prior  liens.  Smith  v.  Hoopes,  i  Penn. 
(Del.)  177  (39  Atl.  Rep.  990).  Construing  Ga.  Code,  § 
4818,  under  which  a  justice  may  issue  "a  distress  wfarrant 
for  the  sum  claimed  to  be  due  on  the  oath  of  the  prin- 
cipal, his  agent  or  attorney  in  writing,"  it  is  held  that  the 
fact  that  a  jurat  is  not  attached  to  the  affidavit  in  the  dis- 
tress warrant  is  an  amendable  defect  and  does  not  render 
the  warrant  issued  thereon  void  when  it  appears  that  the 
oath  was  actually  taken  before  the  magistrate  issuing  the 
warrant.  Beach  v,  Averett,  106  Ga.  73  (31  S.  E.  Rep.  806; 
71  Am.  St.  Rep.  239).  An  attachment  under  McClain's 
la.  Code,  §  4170,  authorizing  attachment  against  a  debtor 
for  certain  causes,  "previous  to  the  time  when  the  debt  be- 
comes due  when  nothing  but  time  is  wanting  to  fix  an  ab- 
solute indebtedness,"  may  be  had  in  an  action  for  rent  not 
yet  due,  based  upon  the  lessee's  absolute  covenant  to  pay 
a  certain  sum  at  a  specified  time.  Brown  v.  Cairns,  107 
la.  727  {yy  N.  W.  Rep.  478).  .  A  special  remedy  of  attach- 
ment for  rent  given  to  landlords  by  Ky.  Stat.,  §  2302,  can- 
not be  invoked  by  one  who  does  not  sustain  the  relation 
of  landlord.     Rives  v.  Christie,         Ky.  (46  S.  W.  Rep. 

204;  20  Ky.  Law  Rep.  526).  For  further  construction  of 
this  statute,  see  Porter  v.  Sparks,         Ky.  (43  S.  W. 

Rep.  220;  19  Ky.   Law  Rep.   121 1).     Ky.  Stat.,  §§  2306, 
2309,  2312;  Civ.  Code,  §  658,  construed  and  applied — con- 
stitutionality of  distress  proceedings  for  rent — liability  of 
landlord  for  wrongful  distress.     Garnett  v.  Jennings, 
Ky.  (44  S.  W.  Rep.  382 ;  19  Ky.  Law  Rep.  1712).     Miss. 

Code,  §  2521,  construed  and  applied — parties  in  distress 
proceedings  by  landlord  to  collect  rent.  Schlicht  v.  Calli- 
cott,  76  Miss.  487  (24  So.  Rep.  869).  Tex.  Rev.  Stat.  1895, 
Arts.  3240-3243,  construed  and  applied — levy  of  distress 
warrant — liability  of  landlord  for  excessive  levy.  McKee 
V.  Sims,  92  Tex.  51   (45  S.  W.  Rep.  564). 

The  remedy  by  distress  or  landlord's  attachment,  given 
by  Ky.  Stat.,  §§  2301,  2302,  is  not  available  in  favor  of 
the  assignee  of  a  note  given  for  rent  who  is  not  the  as- 
signee of  the  reversion.  Hutsell  v.  Deposit  Bank,  Ky. 
(43  S.  W.  Rep.  469;  39  L.  R.  A.  403;  19  Ky.  Law 
Rep.  1481).  The  court  say:  "At  common  law,  the  right 
to  rent  was  incident  to  the  reversion,  and  the  remedy  by 
distress  for  arrears  of  rent  was  lost  by  assignment  of 


§715  RENTS.  .    672 

the  reversion,  either  absolutely  or  by  way  of  mortgage,  i 
Woodf.  Landl.  &  Ten.  (ist  Am.  Ed.),  p.  421.  It  became 
a  mere  chose  in  action.  And  so  not  until  the  statute  of 
32  Hen.  VIII  could  executors  or  administrators  distrain 
for  arrears  of  rent  incurred  in  the  lifetime  of  the  owner,  i 
Woodf.  Landl.  &  Ten.,  p.  427.  By  the  same  statute  (32 
Hen.  VIII)  was  given  the  power  of  distress  upon  the  lands 
out  of  which  the  rent  is  reserved,  so  long  as  they  continue 
in  the  hands  of  him  to  whom  the  rent  is  due,  or  of  any 
person  representing  or  claiming  title  through  or  under 
him,  by  purchase,  gift  or  descent;  and  it  is  argued  that 
as  this  part  of  the  statute  of  Henry  VIII  has  not  been 
copied  into  our  statute,  while  the  part  of  it  giving  the 
power  of  distress  to  a  personal  representative  has  been  so 
copied,  the  remedy  by  distress  does  not  follow  even  an  as- 
signment of  the  reversion.  In  this  state,  however,  it  has 
been  held  (Breeding  v.  Taylor,  13  B.  Mon.  477)  that,  if  a 
sale  be  made  of  land  in  possession  of  a  tenant,  the  tenant 
and  all  coming  into  possession  under  him,  becomes  the 
tenant  of  the  vendee,  and  may  not  attorn  his  possession 
to  a  stranger.  And  see  Saunders  v.  Moore,  14  Bush.  97. 
It  would  seem,  therefore,  that  in  this  state  the  remedy  might 
be  held  to  follow  the  reversion,  after  notice  to  the  tenant 
of  the  alienation,  and  would  undoubtedly  do  so  after  an  at- 
tornment, as  that  would  establish  the  relationship  of  land- 
lord and  tenant.  This  question,  however,  is  not  before  the 
court.  In  6  Lawson,  Rights,  Rem.  &  Prac,  §  2819,  it  is 
said:  'The  requisities  of  a  valid  distress  are  that  there 
shall  have  been  an  actual  demise  or  letting  of  the  premises, 
and  the  relation  of  landlord  and  tenant  exist  between  the 
parties ;  that  there  shall  be  a  reversion  in  the  landlord ;  that 
the  rent  be  certain  or  capable  of  being  made  certain ;  and 
that  the  rent  shall  be  due ;  and  that  there  shall  be  a  reserva- 
tion of  a  certain  rent.'  /\nd  in  Tayl.  Landl.  &  Ten.,  §  568^ 
referring  to  the  New  York  statute,  in  substance  the  same 
as  the  statute  of  32  Hen.  VIII.,  it  is  said :  'But,  in  order 
to  confer  upon  such  assignee  a  right  to  distrain,  the  lease 
or  land  should  be  included  in  the  assignment;  for  a  mere 
transfer  of  the  rent  remaining  unpaid,  which  is  only  the 
transfer  of  a  chose  in  action,  does  not  carry  with  it  the 
remedy  by  distress.'  We  think  it  clear  from  the  authori- 
ties that  the  right  of  distress  does  not  pass  to  the  assignee 
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of  a  rent  note,  in  the  absence  of  statutory  provision  there- 
for," 

Sec  716.  Miscellaneous  notes.  Rent  in  arrear  is  a 
chose  in  action  and  does  not  pass  by  a  conveyance  of  the  rever- 
sion. Damren  v.  American  L.  &  P.  Co.,  91  Me.  334  (40  Atl. 
Rep.  63).  Rents  accruing  after  the  death  of  the  owner  of  lands 
are  in  the  nature  of  chattels  real,  and  descend  to  his  heirs,  re- 
gardless of  a  provision  in  the  lease  that  they  are  to  be  paid  to 
his  widow,  such  a  provision  being  invalid  as  an  attempted 
testamentary  devise.  Muriay  v.  Cazier,  23  Ind.  App.  600  (53 
N.  E.  Rep.  476).  A  judgment  plaintiff  in  lawful  possession 
of  lands  on  which  his  judgment  is  a  lien,  has  not  the  right  to 
apply  the  rents  and  profits  to  the  satisfaction  of  his  judgment 
as  against  the  owner  who  is  not  a  judgment  defendant.  Boggs 
V.  Douglass,  105  la.  344  (75  N.  W.  Rep.  185).  A  receipt  for 
rent  covering  a  particular  month  affords  presumptive  evidence 
that  rent  previously  accruing  has  been  paid.  Ottens  v.  Fred 
Krug  Brewing  Co.,  58  Neb.  331  (78  N.  W.  Rep.  622).  Citing, 
Decker  v.  Livingston,  15  Johns.  479;  Brewer  v.  Knapp,  i  Pick. 
332 ;  Patterson  v.  O'Hara,  2  E.  D.  Smith,  58. 
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Sec  717.  General  principles.  A  resulting  trust  can- 
not arise  where  there  is  an  express  trust  declared  by  the  par- 
ties by  a  written  instrument.  Coleman  v.  Parran,  43  W.  Va. 
737  (28  S.  E.  Rep.  769).  A  resulting  trust  may  be  estab- 
lished by  parol  testimony,  but  such  testimony  must  be  clear 
and  convincing.  Rogers  v.  Rogers,  52  S.  C.  388  (29  S.  E. 
Rep.  812)  ;  Hillman  v.  Allen,  145  Mo.  638  (47  S.  W.  Rep. 
509)  ;  Wacker  v.  Wacker,  147  Mo.  246  (48  S.  W.  Rep.  835) ; 
Armstrong  v.  Bailey,  43  W.  Va.  778  (28  S.  E.  Rep.  766). 
An  agreement  to  sell  and  convey  land  for  a  certain  considera- 
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tion  which  is  paid,  but  the  conveyance  is  not  executed,  consti- 
tutes a  resulting  trust.  A  resulting  trust  differs  from  a  con- 
structive trust  in  that  the  latter  is  forced  upon  the  conscience 
of  the  trustee  against  his  will,  and  generally  to  prevent  the 
consummation  of  a  fraud,  while  an  express  trust  differs  from 
a  resulting  trust  only  in  the  manner  in  which  it  is  proven ;  but, 
when  proven,  sc  resulting  trust  is  enforced  in  the  same  manner 
as  .an  express  trust.  Scadden  Flat  Gold-Min.  Co.  v.  Scadden, 
121  Cal.  33  (S3  Pac.  Rep.  440).  When  a  trust  is  sought  to  be 
established  and  ingrafted  upon  a  conveyance  absolute  in  its 
terms,  the  complainant  must,  by  his  bill,  distinctly  and  pre- 
cisely aver  the  facts  from  which  it  is  claimed  to  arise,  and, 
when  necessary,  rebut  by  appropriate  allegations  any  presump- 
tions against  the  trust  which  may  arise  from  the  facts  relied 
on.  Long  v.  King,  117  Ala.  423  (23  So.  Rep.  534).  la.  Code 
^^73>  §  I934>  requiring  the  creation  of  trusts  in  real  property 
to  be  executed  in  writing  does  not  apply  to  resulting  trusts. 
Culp  V.  Price,  107  la.  133  (77  N.  W.  Rep.  848) ;  Williams  v. 
Williams,  108  la.  91  (78  N.  W.  Rep.  792).  S.  Dak.  Comp. 
Laws,  §§  3919,  3920,  applied — ^particular  facts  held  insuffi- 
cient to  create  an  involuntary  trust.  Van  Dyke  v.  Grigsby, 
II  S.  Dak.  30  (75  N.  W.  Rep.  274).  Particular  evidence  held 
insufficient  to  establish  a  resulting  trust.  Cornelison  v.  Rob- 
erts, 107  la.  220  (77  N.  W.  Rep.  1028). 

Sec.  718.  Purchase  with  trust  funds  or  in  violation  of 
trust  relation.  Where  a  trustee  or  other  fiduciary  buys 
property  in  his' own  name,  but  with  trust  funds,  a  resulting 
trust  arises.  Williams  v.  Williams,  108  la.  91  (78  N.  W. 
Rep.  792).  Where  an  agent  of  another  for  loaning  money 
and  taking  mortgages  subsequently  forecloses  a  mortgage  and 
purchases  the  property  in  his  own  name,  he  will  be  deemed  to 
hold  the  same  as  trustee  for  his  principal,  although  he  was 
guilty  of  no  actual  fraud.  S.  Dak.  Comp.  Laws,  §§  3915, 
3920,  applied.  Luscombe  v.  Grigsby,  11  S.  Dak.  408  (78  N. 
W.  Rep.  357).  Vt.  Stat.,  §  2219,  providing  that  "no  con- 
tracts concerning  land,  except  such  as  may  arise  or  result  by 
implication  of  law,  shall  be  created  or  declared,  unless  by  an 
instrument  in  writing  signed  by  the  party  creating  or  declaring 
the  same,  or  his  attorney,"  \vill  not  prevent  several  bond  hold- 
ers from  compelling  one  of  their  number  who  has  purchased 
iheir  debtor's  property  at  a  trustee's  sale,  on  their  behalf,  to 
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have  the  conveyance  executed  so  as  to  protect  their  rights. 
Sullivan  v.  Haskin,  70  Vt.  487  (41  Atl.  Rep.  437). 

Sec*  719.  Trusts  arising  out  of  fraud  or  violation  of 
contract.  Where  a  third  person  agrees  with  a  mortgagor 
whose  land  is  about  to  be  sold  that  he  will  purchase  the  land  at 
the  foreclosure  sale  and  reconvey  the  same  to  the  mortgagor 
as  soon  as  he  reimbursed  him  for  thepriceadvanced,such  pur- 
chaser takes  the  land  charged  with  a  trust  in  favor  of  the  mort- 
gagor. Richardson  v.  Champion,  143  Mo.  538  (45  S.  W.  Rep. 
280).  Where  a  wife  is  prevented  from  executing  a  will  de- 
vising land  to  her  brothers  in  accordance  with  a  previous  ante- 
nuptial agreement  between  her  and  her  husband  that  she  might 
do  so,  by  his  promises  made  to  her  during  her  last  illness  and 
on  her  death  bed,  that  he  would  see  that  her  brothers  acquired 
the  land,  that  he  would  hold  the  title  in  trust  for  them,  and  by 
her  death  he  subsequently  acquires  the  legal  title  to  such  land, 
he  will  be  held  to  hold  the  same  in  trust  for  her  brothers,  al- 
though he  was  guilty  of  no  actual  fraud.  Ransdel  v.  Moore, 
153  Ind.  393  (53  N.  E.  Rep.  767).  See  opinion  for  exhaustive 
discussion  and  collation  of  authorities.  Where,  pending  her 
divorce  proceedings,  a  wife  on  the  advice  of  her  counsel  and 
her  father  refused  a  substantial  offer  for  her  equity  of  redemp- 
tion in  land  owned  by  her  subject  to  a  trust  deed,  permitting 
the  same  to  be  sold  thereunder,  her  father  paying  the  purchase 
price  with  his  money  under  an  agreement  with  her  to  recon- 
vey the  land  to  her  upon  her  repaying  the  purchase  money,  it 
is  held  that  such  a  constructive  trust  arose  as  could  be  estab- 
lished by  parol  under  111.  Rev.  Stat.,  ch.  59,  §  9,  providing, 
"resulting  trust  or  trusts  created  by  construction,  implication 
or  operation  of  law,  need  not  be  in  writing,  and  the  same  may 
be  proved  by  parol."  Pope  v.  Dapray,  176  111.  478  (52  N.  E. 
Rep.  58).    See  opinion  for  definition  of  constructive  trust. 

Sec.  720.  Trusts  arising  ex  maleficio.  A  trust  ex 
maleficio  arises  where  a  wife,  by  taking  undue  advantage  of 
her  aged  and  mentally  infirm  husband  while  sick  and  incom- 
petent to  transact  his  business,  obtains  from  him  a  will  and 
deeds  of  his  property  under  a  pretense  that  it  is  necessary  for 
her  to  have  the  legal  title  in  order  to  manage  the  property,  but 
with  the  purpose  of  ultimately  withholding  it  from  him  and 
■claimiflg  it  as  her  own.     Parrish  v.  Parrish,  33  Or.  486  (54 
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Pac.  Rep.  352).  The  court  say:  "Mr.  Pomeroy  has  stated  the 
doctrine  touching  trusts  arising  ex  maleficio  as  follows:  In 
general,  whenever  the  legal  title  to  property,  real  or  personal, 
has  been  obtained  through  actual  fraud,  misrepresentations, 
concealments,  or  through  undue  influence,  duress,  taking  ad- 
vantage of  one's  weakness,  or  necessities,  or  through  any  other 
similar  means  or  under  any  other  similar  circumstances  which 
render  it  unconscientious  for  the  holder  of  the  legal  title  to  re- 
tain and  enjoy  the  beneficial  interest,  equity  impresses  a  con- 
structive trust  on  the  property  thus  acquird  in  favor  of  the  one 
who  is  truly  and  equitably  entitled  to  the  same,  although  he 
may  never  perhaps  have  had  any  legal  estate  therein;  and  a 
court  of  equity  has  jurisdiction  to  reach  the  property,  either  in 
the  hands  of  the  original  wrongdper,  or  in  the  hands  of  any 
subsequent  holder,  until  a  purchaser  of  it  in  good  faith  and  with- 
out notice  acquires  a  higher  right,  and  takes  the  property  re- 
lieved from  the  trust.'  2  Pom.  Eq.  Jur.  §  1053.  Mr.  Justice 
Paxson,  in  Christy  v.  Sill,  95  Pa.  St.  380,  says :  'It  may  be  said, 
as  a  general  proposition,  that,  whenever  a  person  has  obtained 
the  property  of  another  by  fraud,  he  is  a  trustee  ex  maleficio 
for  the  person  so  defrauded.  The  reason  of  it  is  this :  Having 
perpetrated  a  fraud,  and  by  means  thereof  obtained  the  prop- 
erty of  another,  equity  will  not  permit  him  to  enjoy  the  fruits 
of  his  fraud,  but  will  hold  him  to  be  a  trustee  for  the  rightful 
owner.  He  is  not  trustee  for  the  title,  for  that  he  never  ac- 
quired, but  of  the  thing  which  he  has  in  manual  possession. 
These  and  similar  cases  are  not  technical  trusts,  but  construc- 
tive trusts,  or  trusts  ex  maleficio.'  Mr.  Bispham,  in  his  work 
on  Principles  of  Equity  (4th  Ed.,  §  91),  states  the  principle  in 
much  the  same  way.  'Equity,'  he  says,  'as  we  shall  see,  makes 
use  of  the  machinery  of  a  trust  for  the  purpose  of  affording 
redress  in  cases  of  fraud;  as,  when  a  party  has  acquired  the 
legal  title  to  property  by  unfair  means,  he  will  be  deemed  to 
hold  it  in  trust  for  the  injured  party,  who  may  call  for  a  con- 
veyance thereof.  The  party  guilty  of  the  fraud  is  said  in  such 
cases  to  be  a  trustee  ex  maleficio.  But  in  such  cases  the  inter- 
ference of  courts  of  equity  is  called  into  play  by  fraud  as  a 
distinct  head  of  jurisdiction,  and  the  complainant's  right  of 
relief  is  based  upon  that  ground  f  the  defendant  being  treated 
as  a  trustee  merely  for  the  purpose  of  working  out  the  equity 
of  the  complainant.'  In  Huxley  v.  Rice,  40  Mich.  73,  it  is  said : 
*It  IS  the  settled  doctrine  of  the  court  that  where  the  convey- 
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ance  is  obtained  for  ends  which  it  regards  as  fraudulent,  or 
under  circumstances  it  considers  as  fraudulent  or  oppressive 
by  instant  or  immediate  consequence,  the  party  deriving  the 
title  under  it  will  be  converted  into  a  trustee,  in  case  that  con- 
struction is  needful  for  the  purpose  of  administering  adequate 
relief;  and  the  setting  up  of  the  statute  against  frauds  by  the 
party  guilty  of  the  fraud  or  misconduct,  in  order  to  bar  the 
court  from  effective  interference  with  his  wrongdoing,  will  not 
hinder  it  from  forcing  on  his  conscience  this  character  as  a 
means  to  baffle  his  injustice  or  its  effects/  Fraud  is  the  espec- 
ial element  which  dominates  and  characterizes  the  cause  of 
suit,  and  its  existence  must  become  or  be  made  manifest,  and  it 
is  this  that  distinguishes  the  trust  which  equity  employs  for  the 
purpose  of  affording  redress  from  unconscionable  conditions 
and  the  promotion  of  the  ends  of  justice  and  fair  dealing  from  a 
trust  of  an  express  or  specific  nature.  He  who  has  been  guilty 
of  the  employment  of  any  of  the  devious  and  insidious  arts 
of  fraud  to  the  purpose  of  any  undue,  improper,  or  unconscien- 
tious advantage  ought  not  to  be  permitted  to  perpetuate  the 
wrong  by  invoking  the  agency  of  the  statute  of  frauds  and  per- 
juries, which  was  enacted  to  prevent  the  very  ends  of  his  ac- 
complishment ;  and  such  is  the  spirit  as  well  as  the  letter  of  the 
law,  as  promulgated  by  all  the  authorities,  without  a  dissenting 
voice  anywhere.  'The  principle  of  this  court  is,'  says  Lord 
Justice  Turner,  'that  the  statute  of  frauds  was  not  made  to 
cover  fraud.'  Lincoln  v.  Wright,  4  De  Gex  &  J.  16.  See, 
also.  Dray  v.  Dray  21  Or.  59  {ji'j  Pac.  Rep.  223)  ;  Moore  v. 
Crawford,  130  U.  S,  122  (9  Sup.  Ct.  Rep.  447) ;  Jones  v.  Van 
Doren,  130  U.  S.  684  (9  Sup.  Ct.  Rep.  685)  ;  Darlington's  Ap- 
peal, 86  Pa.  St.  512  (27  Am.  Rep.  726)  ;  Thomson's  Lessee  v. 
White,  I  Dall.  424 ;  Ryan  v.  Dox,  34  N.  Y.  307  (90  Am.  Dec. 
€96) ;  Wheeler  v.  Reynolds,  66  N,  Y.  22^ ;  and  i  Beach,  Mod. 
Eq.  Jur.  §  233." 

Sec.  721.  Trusts  arising  from  the  payment  of  purchase 
money.  Where  one  party  pays  the  purchase  money  and 
the  legal  title  is  conveyed  to  another,  the  usual  presumption  is 
that  the  grantee  holds  in  trust  for  the  person  paying  the  pur- 
chase money,  Chicago,  B.  &  Q.  R.  Co.  v.  First  Nat.  Bank,  58 
Neb.  548  (78  N.  W.  Rep.  1064)  I  Condit  v.  Maxwell,  144  Mo. 
266  (44  S.  W.  Rep.  467) ;  but  this  presumption  may  be  rebut- 
ted by  proof  that  the  party  paying  the  purchase  price  intended 
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the  grantee  to  take  beneficially,  Hallenback  v.  Rogers,  57  N.  J. 
Eq.  199  (40  Atl.  Rep.  576).  Where  a  principal  authorizes  or 
ratifies  the  act  of  his  agent  in  purchasing  property  with  the 
principal's  money  and  taking  the  title  in  his  own  name,  no  re- 
sulting trust  arises.  Long  v.  King,  117  Ala.  423  (23  So.  Rep. 
534).  A  resulting  trust  cannot  arise  on  account  of  the  pay- 
mentof  purchase  money  unless  such  payment  is  made  before 
or  at  the  time  of  the  purchase.  Long  v.King,  1 17  Ala.  423  (23 
So.  Rep.  534).  It  cannot  be  created  by  payments  or  oral  agree- 
ments made  after  the  execution  of  the  conveyance.  Keith  v. 
Miller,  174  111.  64  (51  N.  E.  Rep.  151).  One  who  seeks  to 
establish  a  resulting  trust  in  land  on  account  of  the  payment 
of  part  of  the  purchase  price,  has  the  burden  of  establishing 
by  clear  evidence  the  necessary  facts,  Plass  v.  Plass  122  Cal.  3 
(S4  Pac.  Rep.  372)  ;  and  he  must  prove  the  definite  amounts 
paid  by  him  so  that  the  proportion  of  the  land  to  which  he  is 
entitled  can  be  ascertained,  Culp  v.  Price,  107  la.  133  {jj  N.  W* 
Rep.  848)  ;  Plass  v.  Plass,  122  Cal.  3  (54  Pac.  Rep.  372)  ; 
Coleman  v.  Parran,  43  W.  Va.  737  (28  S.  E.  Rep.  769).  The 
first  case  cited  refers  to  numerous  authorities  in  which  it  has 
been  held  that  the  payment,  to  raise  a  trust  pro  tanto^  must 
be  for  an  aliquoit  part  of  the  real  estate  and  this  rule  prevails 
in  Alabama.  Allen  v.  Caylor,  120  Ala.  251  (24  So.  Rep.  512; 
74  Am.  St.  Rep.  31).  See,  on  this  point,  Ballards'  Law  Real 
Prop.  Vol.  VI,  §  809.  A  trust  resulting  on  account  of  the  pay- 
ment of  the  purchase  price  may  be  established  by  parol  evi- 
dence. Walston  V.  Smith,  70  Vt.  19  (39  Atl.  Rep.  252)  ;  Polk 
V.  Boggs,  122  Cal.  114  (54  Pac.  Rep.  536)  ;  Tillman  v.  MurrelU 
120  Ala.  239  (24  So.  Rep.  712)  ;  Condit  v.  Maxwell,  144  Mo. 
266  (44  S.  W.  Rep.  467).  This  rule  applies  although  the  deed 
recites  that  the  consideration  was  paid  by  the  person  named  as 
grantee  therein.  Chicago,  B.  &  Q.  R.  Co.  v.  First  Nat.  Bank, 
58  Neb.  548  (78  N.  W.  Rep.  1064).  Notwithstanding  a  statute 
(Wis.  Rev.  Stat.  §  2077)  abolishes  trusts  resulting  from  a 
grant  to  one  where  the  consideration  is  paid  by  another,  it  is 
held  that,  if  the  trustee  voluntarily  carries  out  and  executes  a 
voidable  trust  by  conveying  the  property,  as  he  is  morally 
bound  to,  such  conveyance  will  be  founded  upon  sufficient  con- 
sideration and,  in  the  absence  of  fraud,  will  be  held  valid  even 
as  against  the  creditors  of  the  trustee.  Martin  v.  Remington, 
100  Wis.  540  (76  N.  W.  Rep.  614;  69  Am.  St.  Rep.  941)- 
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Sec.  722.  Trusts  arising  from  the  payment  of  pur- 
chase money — Conveyance  to  husband  or  wife  or  from  par- 
ent to  child.  Where  the  parties  hold  to  each  other  the 
relation  of  parent  and  child,  or  husband  and  wife,  the  pre- 
sumption is  that  the  payment  of  the  purchase  money  was  a 
gift,  and  this  presumption  must  be  overcome  by  proof  in 
order  to  establish  a  resulting  trust.  Hallenback  v.  Rogers, 
57  N.  J.  Eq.  199  (40  Atl.  Rep.  576) ;  Culp  v.  Price,  107  la. 
133  ^77  N.  W.  Rep.  848)  ;  Long  v.  King,  117  Ala  423  (23 
So.  Rep.  534).  It  may  be  overcome  by  evidence  that  such 
was  not  the  intention  of  the  parties  or  the  nature  of  the 
transaction  relied  upon.  Parrish  v.  Parrish,  33  Or.  486 
(54  Pac.  Rep.  352).  Lands  purchased  by  a  wife  with  her 
earnings  and  conveyed  to  her  husband  through  inadvert- 
ence or  mistake  on  the  part  of  the  grantor,  will  be  held  in 
trust  by  the  husband  for  her.  Cleghorn  v.  Obernalte,  53 
Neb.  687  (74  N.  W.  Rep.  62).  If  a  husband  purchases  land 
with  the  separate  estate  of  his  wife  or  with  the  proceeds  or 
accumulations  from  it  and  takes  title  in  his  own  name,  a 
trust  results  in  her  favor,  Smith  v.  Willard,  174  111.  538  (51 
N.  E.  Rep.  83s ;  66  Am.  St.  Rep.  313)  ;  Martin  v.  Remington, 
100  Wis.  540  (76  N.  W.  Rep.  614;  69  Am.  St.  Rep.  941); 
Faggart  v.  Bost,  122  N.  C.  517  (29  S.  E.  Rep.  833)  ;  Beddow 
V.  Sheppard,  118  Ala.  474  (23  So.  Rep.  662)  ;  Jones  v.  Elkins, 
143  Mo.  647  (45  S.  W.  Rep.  261)  ;  but  if  at  the  time  a  hus- 
band uses  the  money  of  his  wife  to  pay  a  part  of  the  pur- 
chase price  of  land  conveyed  to  him,  the  common  law  rule 
entitling  him  to  her  personal  property  which  comes  into 
his  possession  was  in  force,  no  trust  results  in  her  favor  in 
the  absence  of  evidence  showing  the  existence  of  an  excep- 
tion to  the  rule,  Dick  v.  Dick,  172  111.  578  (50  N.  E.  Rep. 
142)  ;  Keith  v.  Miller,  174  111.  64  (51  N.  E.  Rep.  151).  A 
resulting  trust  cannot  be  established  in  favor  of  a  wife  in 
lands  held  by  her  husband  upon  their  testimony  alone, 
where  documentary  evidence  clearly  shows  that  the  lands 
were  purchased  by  his  mother  and  devised  to  him,  Keger- 
reis  V.  Lutz,  187  Pa.  St.  252  (41  Atl.  Rep.  26)  ;  nor  will 
such  a  trust  be  inferred  from  the  fact  that  at  the  time  of 
the  purchase  the  husband  had  in  his  hands  sufficient  money 
of  the  wife  to  make  the  purchase,  Keith  v.  Miller,  174  111. 
64  (51  N.  E.  Rep.  151).  No  trust  can  result  to  a  wife  in 
lands  bought  by  her  husband  with  money  received  from 
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her,  if  he  be  regarded  as  her  debtor  therefor.  Kegerreis 
V.  Lutz,  187  Pa.  St.  252  (41  Atl.  Rep.  26).  To  the  same 
effect  is  the  case  af  Shupe  v.  Bartlett,  106  la.  654  ijj  N.  W. 
Rep.  4SS).  Where  lands  conveyed  to  a  wife  are  purchased 
with  the  means  of  both  her  and  her  husband,  she  takes  the 
title  in  trust  for  him  to  the  extent  of  his  payment  on  the 
land.  McGregor-Noe  Hardware  Co.  v.  Horn,  146  Mo.  129 
(47  S.  W.  Rep.  957).  Sufficient  proof  may  establish  a  re- 
sulting trust  in  favor  of  a  husband  where  he  pays  the  con- 
sideration for  the  land  and  has  the  same  conveyed  to  his 
wife,  notwithstanding  the  presumption  that  such  a  trans- 
action will  be'  regarded  as  a  settlement  on  the  wife ;  and 
such  a  trust  may  be  shown  as  to  a  limited  interest  in  the 
land.  Depue,  J.,  dissenting.  Duvale  v.  Duvale,  56  N.  J. 
Eq.  375  (39  Atl.  Rep.  687;  40  Atl.  Rep.  440).  In  Indiana  it 
is  held  that  a  husband  paying  the  purchase  money  for  land 
which  he  causes  to  be  conveyed  to  his  wife  cannot  establish 
a  resulting  trust  therein  in  his  favor  by  proof  of  a  parol 
agreement  between  them  that  she  was  to  hold  the  land  in 
trust  for  him.  Murray  v.  Murray,  153  Ind.  14  (53  N.  E. 
Rep.  946).  Where  a  husband  directs  the  conveyance  of 
lands  to  his  wife  by  one  holding  legal  title  subject  to  a 
resulting  trust  in  his  favor,  the  continuance  of  the  trust 
against  the  wife  may  be  shown  by  parol  evidence.  Wal- 
ston  V.  Smith,  70  Vt.  19  (39  Atl.  Rep.  252).  For  particular 
fact  cases  concerning  resulting  trusts  between  husband  and  wife 
see,  Beringer  v.  Lutz,  188  Pa.  St.  364  (41  Atl.  Rep.  643) 
Dumbach  v.  Bishop,  183  Pa.  St.  602  (39  Atl.  Rep.  38) 
Shupe  V.  Bartlett,  106  la.  654  {jj  N.  W.  Rep.  455). 

The  fact  that  a  conveyance  was  made  from  a  father  to 
a  daughter  without  consideration  does  not  raise  the  pre- 
sumption of  fraud  nor  create  a  resulting  trust  in  favor  of 
other  children  of  the  grantor.  Smith  v.  Mason,  122  Cal. 
426  (55  Pac.  Rep.  143).  A  conveyance  of  lands  by  a  father  to 
his  daughter's  husband,  by  way  of  an  advancement  to  her, 
does  not  create  a  constructive  trust  in  her  favor.  Meredith 
v.  Meredith,  150  Ind.  299  (50  N.  E.  Rep.  29)  ;  Butler  v. 
McLean,  122  N.  C.  357  (29  S.  E.  Rep.  416);  Rogers  v. 
Rogers,  52  S.  C.  388  (29  S.  E.  Rep.  812).  A  purchase  of 
land  by  a  widow  and  a  conveyance  thereof  to  her  minor 
children  will  create  a  resulting  trust  in  her  favor  where 
she  caused  such  deed  to  be  made  under  a  misapprehension 


ir 
IT 


681  KPITOMB  OF  CASES.  §  722-724 

as  to  th'i  effect  thereof  and  did  not  at  the  time  'intend  to 
make  a  gift  or  advancement  to  them,  but  intended  that  the 
beneficial  interest  should  be  exclusively  hers.  Cooley  v. 
Cooley,  172  Mass.  476  (52  N.  E.  Rep.  631). 

Sec.  723.  Trusts  arising  from  the  payment  of  pur- 
chase money — Particular  cases.  Where  land  embraced  in 
a  bond  for  title,  by  consent  of  all  the  parties  is  exchanged 
for  other  land  which  is  conveyed  to  the  vendor  who 
verbally  agrees  that  it  shall  be  subject  to  the  terms  of  the 
bond,  a  trust  results  in  favor  of  the  vendee,  Hallett  v. 
Parker,  68  N.  H.  598  (39  Atl.  Rep.  433)  ;  and  where  one 
holding  the  legal  title  to  land  in  trust  for  another,  ex- 
changes it  for  other  lands,  with  th^  consent  of  the  bene- 
ficiary, and  takes  a  deed  in  his  own  name,  he  holds  the 
land  thus  acquired  subject  to  the  same  trust,  Francis  v. 
Cline,  96  Va.  201  (31  S.  E.  Rep.  10).  A  corporation  can- 
not enforce  a  resulting  trust  in  lands  purchased  by  one  of 
its  officers  on  account  of  its  having  loaned  him  money  to 
make  payment  therefor  and  to  be  used  for  the  erection  of 
buildings  on  the  property.  Pain  v.  Farson,  179  111.  185  (53 
X.  E.  Rep.  579).  Where  land  is  conveyed  to  a  wife  in 
consideration  of  an  agreement  by  her  and  her  husband  to  care 
for  the  grantor  during  life,  the  fact  that  the  husband  com- 
pletes the  agreement  alone  after  the  wife  becomes  disabled, 
does  not  create  any  resulting  trust  in  the  land  in  his  favor. 
Burkhardt  v.  Burkhardt,  107  la.  369  {yy  N.  W.  Rep.  1069). 
Particular  evidence  held  sufficient  to  show  such  advance- 
ment of  the  purchase  price  as  to  create  a  resulting  trust. 
Scott  V.  Beach,  172  111.  273  (50  N.  E.  Rep.  196). 
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Sec.  724.  Acquiescence  in  use  of  land  for  railroad  right 
of  way — Remedies  of  landowner — Acquiring  right  of  way 
by  prescriptive  use.     In  Wisconsin  it  is  held  that  when  a 
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landowner  permits,  either  expressly  or  by  not  objecting,  a 
railway  corporation  to  enter  and  construct  its  road,  he  is 
presumed  conclusively  to  have  surrendered  irrevocably  the 
thing  appropriated  and  waived  the  tortious  taking  in  con- 
sideration of  the  right  to  claim  full  compensation  for  the 
property  appropriated.  Kuhl  v.  Chicago  &  N.  W.  Ry.  Co., 
loi  Wis.  42  {77  N.  W.  Rep.  155).  The  same  is  held  in 
Alabama  and  Florida,  Cowan  v.  Southern  Ry.  Co.,  118  Ala. 
554  (23  So.  Rep.  754) ;  Florida  Southern  R.  Co.  v.  Hill,  40 
Fla.  I  (23  So.  Rep.  566;  74  Am.  St.  Rep.  121) ;  and  in  the 
last  case  cited,  the  supreme  court  of  Florida  hold  that  in 
such  a  case  the  land  owner  sustains  to  the  company  the 
relation  of  a  vendor  who  sells  real  estate  on  credit,  and  he 
may  resort  to  equity  in  the  first  instance  to  establish  the 
amount  due  him  for  compensation,  and,  while  an  injunction 
may  not  be  granted  to  coerce  the  payment  of  compensa- 
tion due  for  such  land,  the  court  may  declare  the  amount 
due  to  be  a  lien  on  the  land  and  improvements,  and  decree 
foreclosure  and  sale  to  satisfy  it.  As  to  ejectment  against 
railroads,  see  second  section  in  chapter  on  Ejectment. 

The  supreme  court  of  North  Carolina  seem  to  hold  that 
a  railroad  company  having  the  power  to  acquire  an  ease- 
ment for  a  right  of  way  over  land  without  the  owner's  grant 
or  consent,  cannot  acquire  such  easement  by  a  prescriptive 
user  under  color  of  title.  Narron  v.  Wilmington  &  W.  R. 
Co.,  122  N.  C.  856  (29  S.  E.  Rep.  356;  40  L.  R.  A.  415). 
A  lawful  entry  by  a  railroad  company  upon  land  under  pro- 
ceedings to  condemn  it  for  a  right  of  way  which  do  not 
definitely  fix  the  boundary,  and  exclusive  occupancy  for  the 
period  of  twenty-one  years,  of  an  amount  of  land  not  exceed- 
ing the  width  of  the  lawful  limit  fixes  such  limit  as  the 
boundary  of  the  easement.  Zahn  v.  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.,  184  Pa.  St.  66  (39  Atl.  Rep.  24). 

Sec.  725.    Grants  of  right  of  way — Construction*    If 

the  grant  of  a  right  of  way  to  a  railroad  conveys  simply  the 
right  to  use  the  land  for  railway  purposes,  the  fee  remains 
in  the  grantor  and  passes  to  his  subsequent  grantees.  Rice 
V.  Clear  Spring  Coal  Co.,  186  Pa.  St.  49  (40  Atl.  Rep.  149). 
The  agreed  consideration  for  the  grant  of  a  railroad  right 
of  way  is  conclusively  presumed  to  include  the  value  of 
the  land  conveyed  and  all  damages  to  the  grantor's  adjacent 
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lands  resulting  from  the  non-negligent  construction  and 
operation  of  the  road.  Moseley  v.  Chicago,  B.  &  Q.  R.  Co., 
57  Neb.  636  (78  N.  W.  Rep.  293).  Citing,  Railroad  Co.  v. 
Harlin,  50  Neb.  698  (70  N.  W.  Rep.  263 ;  61  Am.  St.  Rep. 
578;  36  L.  R.  A.  417) ;  Railroad  Co.  v.  Smith,  iii  111.  363; 
Railroad  Co.  v.  Richards,  83  Tex.  203  (18  S.  W.  Rep.  611). 
A  covenant  by  a  railroad  company  in  a  contract  by  which 
it  acquires  a  right  of  way,  to  maintain  a  good  and  sufficient 
fence  enclosing  the  same,  runs  with  the  land.  The  depre- 
ciation in  the  rental  value  of  land  resulting  from  its  breach 
of  such  covenant  may  be  recovered,  though  no  other 
damages  are  claimed,  and  regardless  of  whether  the  lands 
actually  were  rented  or  offered  for  rent.  Lake  Erie  &  W. 
R.  Co.  V.  Griffin,        Ind.  App.  (53  N.  E.  Rep.  1042). 

Where  a  railroad  company  empowered  to  acquire  a  right 
of  way  200  feet  in  width  takes  a  grant  of  a  right  of  way 
limited  to  its  actual  needs,  in  which  the  title  to  and  the 
right  to  use  and  cultivate  the  land  up  to  the  right  of  way 
actually  occupied  by  the  company  were  retained  by  the 
donors,  it  acquires  an  easement  commensurate  with  its 
needs.  And  the  right  to  extend  its  use  in  such  a  case,  the 
company  has  power  to  determine  for  itself,  and  is  not  lost 
because  not  exercised  within  the  prescriptive  period.  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  McReynolds,  Tenn. 
(48  S.  W.  Rep.  258).  Where  a  deed  by  a  land  company  to 
a  railroad  company  of  a  right  of  way  through  the  city  of 
B.  stipulated  that  "any  other  railroad  running  into  or 
through  the  city  of  B.  shall  have  the  right  to  run  a  parallel 
track  on  or  along  the  same  right  of  way,"  it  is  held  that 
such  provision  permits  such  use  by  another  company  with- 
out compensation  and  may  be  enforced  by  a  company  not 
in  existence  at  the  time  the  deed  was  made,  and  mere 
lapse  of  time  or  increase  in  the  business  of  the  original 
grantee  will  not  defeat  tlie  right;  and  a  bill  to  enforce  the 
right  given  by  such  provision  need  not  locate  the  place  on 
the  right  of  way  where  complainant  seeks  to  lay  its  track, 
but  is  must  show  that  there  is  sufficient  space  on  the  right 
of  way,  unused  by  the  original  grantee  on  which  to  build  its 
track,  and  that  the  railroad  for  which  it  desires  to  use  the 
right  of  way  is  one  which  connects  the  city  with  a  distant 
place,  and  not  a  city  street  or  belt  railroad.  South  &  N. 
A.  R.  R.  Co.  V.  Highland  Ave.  &  B.  R.  Co.,  117  Ala.  395 
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(23  So.  Rep.  973).  A  conveyance  of  lands  to  a  railroad 
company  for  a  right  of  way  in  which  the  grantors  "grant, 
bargain,  sell,  convey  and  confirm  (to  grantees)  and  to  their 
successors  and  assigns  forever,"  the  land  conveyed,  to  have 
and  to  hold  for  the  purposes  mentioned  in  its  act  of  incor- 
poration, gives  a  determinable  fee  in  the  land  to  the  com- 
pany; and  a  stipulation  in  such  conveyance  binding  the 
company  to  maintain  an  under-grade  crossing"  so  as  to 
enable  said  (grantor)  to  travel  across  freely  between  his 
lands  on  each  side,"  creates  simply  an  easement  appurten- 
ant to  the  land  which  it  benefits  for  the  use  specified,  and 
does  not  authorize  the  laying  of  an  under-ground  pipe  line 
therein  for  the  transportation  of  oil,  and  against  such  a 
use  the  company  may  maintain  trespass  although  it  is  not 
injured  by  it.  United  States  Pipe-Line  Co.  v.  Delaware  L. 
&  W.  R.  Co.,  62  N.  J.  L.  254  (41  Atl.  Rep.  759;  42  L.  R. 
A,  572).  In  such  a  case  a  railroad  company  may  maintain 
an  injunction  against  the  use  of  pipes  so  wrongfully  laid. 
Delaware,  L.  &  W.  R.  Co.  v.  Breckenridge,  57  N.  J.  Eq. 
154  (41  Atl.  Rep.  966). 

Sec.  726.  Statutory  grant  of  "lands"  and  "streams"  to 
a  railroad  company  construed.  A  statute  (111.  Priv.  Laws 
1851,  p.  61,  §  3),  granting  a  right  of  way  to  a  railroad  com- 
pany which  authorizes  it  "to  take  and  use  any  lands,  streams 
and  materials"  belonging  to  the  state  which  are  necessary 
to  its  construction  and  operation,  does  not  authorize  it  to 
fill  up  and  use  lands  covered  by  Lake  Michigan,  title  to 
which  the  state  holds  in  trust  for  the  public.  Illinois  Cent. 
R.  Co.  V.  City  of  Chicago,  173  111.  471  (50  N.  E.  Rep.  1104). 
The  court  say:  "The  word  *lands,'  as  used,  cannot  mean 
any  portion  of  Lake  Michigan  unless  that  word  is  g^ven  a 
meaning  diflFerent  from  what  is  generally  understood  when 
the  word  has  been  used.  Webster,  in  defining  the  word 
*land,'  says :  'Earth,  or  the  solid  matter  which  constitutes 
the  fixed  portion  of  the  globe,  in  distinction  from  the  waters, 
which  constitute  the  fluid  or  movable  part.'  Under  this 
definition  there  is  a  marked  distinction  between  land  and 
water;  so  that,  when  the  word  'land'  is  used,  it  cannot  be  so 
construed  as  to  include  water.  Moreover,  if  the  legislature 
intended  by  the  use  of  the  word  'lands,'  to  include  lands 
covered  by  water,  why  also  use  the  word  'streams,'  for  all 
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streams  are  but  lands  covered  with  flowing  water?  We 
think,  therefore,  it  is  apparent  that  the  legislature,  by  the 
use  of  the  word  'lands,'  in  section  3  of  the  charter,  did  not 
intend  to  include  lands  covered  by  the  waters  of  Lake 
Michigan. 

In  regard  to  the  word  'streams'  used  in  the  section, 
that  term  has  a  well-defined  meaning.  It  is  defined  in  the 
Century  Dictionary  as  follows :  *A  course  of  running  water, 
a  river,  rivulet  or  brook.  Second.  A  steady  current  in  a 
river  or  in  the  sea,  especially  the  middle  or  most  rapid 
part  of  a  current  or  tide;  as  the  Gulf  Stream.  Third.  A 
flow;  a  flowing;  that  which  flows.  Fourth.  Anything  is- 
suing from  a  source,  and  moving  or  flowing  continuously. 
Fifth.  A  continued  course  or  current.'  In  Trustees  v. 
Schroll,  120  111.  510  (12  N.  E.  Rep.  243;  60  Am.  Rep.  574), 
we  had  occasion  to  consider  what  was  meant  by  the  use 
of  the  word  'stream,*  and  it  was  expressly  held  that  the 
distinction  between  a  stream  and  a  pond  or  lake  is  that  in 
the  one  case  the  water  has  a  natural  motion  or  current,  while 
in  the  other  the  water  in  its  natural  state  is  substantially 
at  rest ;  that  this  is  so,  independently  of  the  size  of  the  one 
or  the  other;  that  the  fact  of  some  current  in  a  body  of 
water  is  not  of  itself,  in  every  instance,  sufficient  to  make 
it  a  stream,  nor  will  the  swelling  out  of  a  stream  into 
broad  water  sheets  make  it  a  lake.  The  word  'stream,'  so 
far  as  we  are  advised,  has  never  been  held  to  include  the  waters 
of  a  great  lake  like  Lake  Michigan.  If  the  word  can  be 
applied  to  a  large  body  of  water  like  Lake  Michigan,  it  may 
also  be  applied  to  the  ocean.  The  language  of  the  charter 
does  not  authorize  the  company  to  enter  upon  and  take 
possession  of  any  lands,  waters  and  materials  belonging  to 
the  state,  as  seems  to  be  supposed,  but  the  authority  is  to 
enter  upon  *any  lands,  streams  and  materials.' " 

Sec.  727.  Right  of  way  contracts — Specific  perform- 
ance— Remedy  for  breach.  A  landowner's  parol  agreement 
to  convey  a  right  of  way  to  a  railroad  company  in  consideration 
of  its  agreement  to  construct  its  tracks  and  locate  its  depot  at 
a  certain  point  will  be  enforced  upon  performance  of  such 
conditions  by  the  company.  Telford  v.  Chicago,  P.  &  M.  R. 
Co.,  172  111.  559  (50  N.  E.  Rep.  105).  Where  a  landowner 
with  knowledge  that  a  railroad  company  having  power  of  em- 


§  727, 728  RIGHT  OF  WAY.  G86 

inent  domain  is  about  to  appropriate  a  right  of  way  over  his 
land,  makes  a  verbal  relinquishment  of  his  land,  in  reliance 
upon  which  the  company  enters  and  makes  lasting  improve- 
ments, he  cannot  revoke  his  agreement,  but  the  company  may 
compel  his  performancae  of  it  by  the  execution  of  a  proper  con- 
veyance. Uncanoonuck  Road  v.  Orr  67  N.  H.  541  (41  Atl. 
Rep.  665).  Where  a  part  of  the  consideration  for  a  right  of 
way  deed  is  the  promise  of  a  railroad  company  to  construct  and 
operate  a  line  of  road  over  the  grantor's  land,  the  failure  of  the 
company  to  perform  its  agreement  does  not  entitle  the  grantor 
to  a  cancellation  of  the  deed;  but  the  remedy  in  such  case  is 
by  an  action  of  law  to  recover  the  damages  resulting  to  the 
grantor  from  the  company's  failure  to  perform  its  contract. 
Moseley  v.  Chicago,  B.  &  Q.  R.  Co.,  57  Neb.  636  (78  N.  W. 
Rep.  293). 

Sec.  728.  Title  to  and  use  of  right  of  way — ^Abandon- 
ment. The  owner  of  a  fee  subject  to  an  easement  for  a 
right  of  way  of  a  railroad  company  has  no  right  to  cultivate 
the  right  of  way  or  any  part  of  it,  except  with  the  permission 
of  the  railroad  company.  Paxton  v.  Yazoo  &  M.  V.  R.  Co.,  '^6 
Miss.  536  (24  So.  Rep.  536) ;  Wilmot  v.  Yazoo  &  M.  V.^  R. 
Co.,  76  Miss.  374  (24  So.  Rep.  701).  In  the  last  case  the  court 
cite  the  following  authorities:  Railroad  Co.  v.  Comstock,  60 
Conn.  210  (22  Atl.  Rep.  511) ;  Hazen  v.  Railway  Co.,  2  Gray, 
580;  Brainerd  v.  Clapp,  10  Cush.  12  (57  Am.  Dec.  74)  ;  Hol- 
lingsworth  v.  Railway  Co.,  63  la.  444  (19  N.  W.  Rep.  325)  ; 
Railway  Co.  v.  Potter,  42  Vt.  275;  Rand.  Em.  Dom.  §  215; 
Elliott,  Roads  &  S.  §  948.  A  railroad  company  may  erect  a 
water  tank  on  its  right  of  way  whenever  it  becomes  necessary 
to  its  operation  of  the  road.  Louisville  &  N.  R.  Co.,  v.  French, 
100  Tenn.  209  (43  S.  W.  Rep.  771 ;  66  Am.  St.  Rep.  752).  It 
may  grant  to  one  person  the  exclusive  privilege  of  entering 
upon  its  station  grounds  to  solicit  passengers  or  baggage  so 
long  as  the  public  are  afforded  reasonable  accommodations  at 
fair  charges.  New  York,  N.  H.  &  H.  R.  Co.  v.  Scoville,  71 
Conn.  136  (41  Atl.  Rep.  246;  42  L.  R.  A.  157;  71  Am.  St.  Rep. 
159).  The  contrary  is  held  in  Indiana.  Indianapolis  Union 
Ry.  Co.  V.  Dohn,  153  Ind.  10  (53  N.  E.  Rep.  937;  45  L.  R.  A. 
427 ;  74  Am.  St.  Rep.  274) . 

The  construction  of  a  fenced  lane  across  the  right  of  way 
of  a  railroad  company,  and  beneath  a  bridge  carrying  the 
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tracks,  so  as  to  provide  a  subway  for  the  passage  of  live  stock, 
is  not  so  foreign  to  the  purposes  of  a  grant  of  land  for  rail- 
road purposes  that  the  grantor  can  complain  thereof  as  an 
abandonment  of  the  right  of  way  granted,  or  as  a  trespass  on 
his  reversionary  rights.  Reichert  v.  Keller,  58  Neb.  178  (78 
N.  W.  Rep.  381).  Particular  facts  held  insufficient  to  show 
an  abandonment  by  a  railroad  company  of  lands  granted  to  it 
for  a  right  of  way.  Memphis  &  L.  R.  Ry.  Co.  v.  Humphreys, 
65  Ark.  631  (48  S.  W.  Rep.  86). 

Sec.  729.  Railroads  crossing  streets  and  highways — 
Statutes  construed.  Under  the  statute  of  Georgia  requir- 
ing railroad  companies  to  keep^in  good  order,  at  their  expense, 
the  public  roads  or  private  ways  established  pursuant  to  law 
where  crossed  by  their  several  roads,  and  build  suitable  bridges, 
and  make  proper  excavations  or  embankments,  according  to  the 
spirit  of  the  road  laws,  and  prescribing  the  extent  of  such 
crossings,  it  is  held  that  a  railroad  corporation,  which,  under 
its  charter,  constructs  its  tracks  across  an  existing  public  high- 
way or  street  of  a  city,  does  so  on  the  implied  condition  that  it 
will  yield  to  the  reasonable  burdens  imposed  by  the  growth 
and  development  of  the  country  or  the  city,  and,  where  the 
public  welfare  demands  a  change  of  the  highway  or  street,  the 
railroad  company,  at  its  own  expense,  must  make  such  altera- 
tion in  the  grade  of  its  crossings  as  will  conform  to  the  new 
grade.  Cleveland  v.  City  Council,  102  Ga.  233  (29  S.  E.  Rep. 
584).  See  opinion  for  exhaustive  collation  and  discussion  of 
authorities  on  this  subject.  The  statutory  duty  of  a  railroad 
company  properly  to  construct  crossings  over  its  tracks  where 
they  cross  streets,  imposed  by  Indiana  Rev.  Stat.  1894,  §  5153, 
exists  whether  the  street  was  laid  out  and  opened  before  or 
after  the  railroad  was  built,  and  regardless  of  how  it  was  cre- 
ated or  whether  its  grade  has  been  duly  established  by  a  muni- 
cipal ordinance;  and  a  complaint  to  enforce  the  performance 
of  its  duty  need  not  allege  a  demand  for  its  perfomance,  where 
there  is  an  allegation  of  the  refusal  of  the  company  to  construct 
proper  crossings.  Evansville  &  T.  H.  R.  Co.  v.  State,  149  Ind. 
276  (49  N.  E.  Rep.  2).  A  provision  in  a  charter  of  a  railroad 
company  requiring  it  to  construct  and  keep  in  repair  good  and 
sufficient  bridges  over  its  road  where  any  public  or  other  road 
crosses  the  same,  and  a  general  statute  (N.  J.  Laws  1862,  p. 
326),  which  provides  that  railroads  in  crossing  the  public  high- 
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way  may  alter  the  location  of  the  highway  at  their  own 
expense  so  far  as  shall  be  necessary  to  make  such  highway 
pass  over  or  under  said  road,  do  not  authorize  a  change 
of  a  street  grade  by  a  railroad  to  the  damage  of  private 
property  without  making  compensation  therefor.  Clark  v. 
City  of  Elizabeth,  6i  N.  J.  L.  565  (40  Atl.  Rep.  616;  40  Atl. 
Rep.  737).  Conn.  Gen.  Stat.  §§  3481,  3499  construed  and  ap- 
plied— construction  of  grade  crossings — powers  of  city.  New 
York,N.H.&  H.R.C0.  v.  City  of  New  Haven,  70  Conn.  390 
(39  Atl.  Rep.  597).  A  statute  (Minn.  Sp.  Laws,  1861,  ch.  i) 
granting  to  a  railroad  company  the  right  to  construct  its  rail- 
road across  any  public  road  or  highway,  does  not  extend  such 
right  to  branch  roads  which  are  neither  a  part  of  nor  appur- 
tenant to  the  main  line  of  such  company.  St.  Paul  &  D.  R.  Co. 
v.  City  of  Duluth,  73  Minn.  270  (76  N.  W.  Rep.  35;  43  L.  R. 
A.  433).  N.  Y.  Laws,  1888,  ch.  345;  1890,  ch.  255;  1892,  ch. 
353;  construed  and  applied — Buffalo  grade  crossing  act — 
compensation  for  injury  to  property.  In  re  Grade  crossing 
ComVs,  154  N.  Y.  550  (49  N.  E.  Rep.  127)  ;  In  re  Grade 
Crossino:  Com'rs,  154  N.  Y.  561  (49  N.  E.  Rep.  131).  Pa. 
Laws  1871,  Act  June  19,  construed  and  applied — ^grade  cross- 
ings allowable,  when.  Chester  Traction  Co.  v.  Philadelphia 
W.  &  B.  R.  Co.,  188  Pa.  St.  105  (41  Atl.  Rep.  449).  Tex.  Rev. 
Stat.  1895,  arts.  4440-4442,  4445  confer  authority  upon  a  rail- 
road to  condemn  the  right  of  way  of  another  road  when  nec- 
essary to  cross  it  for  the  purpose  of  making  connection  with 
a  third  railroad,  although  the  first  and  last  roads  do  not  inter- 
sect. Sabine  &  E.  T.  Ry.  Co.  v.  Gulf  &  I.  Ry.  Co.,  92  Tex.  162 
(46  S.  W.  Rep.  784).  For  particular  case  determining  rights 
of  railroad  companies  to  cross  each  other's  property  with  their 
tracks,  see  New  York,  N.  H.  &  H.  R.  Co.  v.  Fair  Haven  &  W. 
R.  Co.,  70  Conn.,  610  (40  Atl.  Rep.  607;  41  Atl.  Rep.  169). 


RIPARIAN  OWNERS. 


EPITOME  OF  CASES. 

Sec.  730.    Title  and  rights  of  riparian  owners.    A  con- 
veyance bounded  by  a  river  will  extend  title  of  the  grantee 
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to  the  middle  of  the  channel  so  as  to  include  an  island  lying 
between  dt  and  the  shore,  in  the  absence  of  anything  to 
show  that  the  island  has  ever  been  surveyed  or  recognized 
by  the  government  as  an  island.  Goff  v.  Cougle,  1 18  Mich. 
307  (76  N.  W.  Rep.  489;  42  L.  R.  A.  i6i).  Riparian 
owners  upon  streams  of  water  are  entitled,  in  the  absence 
g^ant,  license  or  prescription,  to  the  natural  flow  of  water 
in  the  stream,  without  material  alteration,  Plattsmouth 
Water  Co.  v.  Smith,  57  Neb.  579  (78  N.  W.  Rep.  275) ;  but 
the  owners  of  lands  abutting  on  a  canal  incidentally  bene- 
fited by  the  water  it  affords  or  its  facilities  for  drainage^ 
have  no  property  interests  in  these  incidental  benefits,  and, 
on  such  ground,  they  cannot  enjoin  the  abandonment  of 
the  canal  or  claim  compensation  therefor,  Vought  v.  Colum- 
bus, H.  V.  &  A.  R.  Co.  58  O.  St.  123  (50  N.  E.  Rep.  442). 
A  municipality  which  buys  a  piece  of  land  on  a  stream 
several  miles  from  its  corporate  limits  does  not  thereby  be- 
come a  riparian  owner,  and  entitled  as  such  to  use  the 
water  of  the  stream  to  supply  its  inhabitants.  Sparks 
Mfg.  Co.  V.  Town  of  Newton,  57  N.  J.  Eq.  367  (41  Atl. 
Rep.  385).  A  conveyance  by  a  riparian  owner  granting 
the  right  to  erect  piers,  booms,  etc.,  in  the  river,  will  give 
to  the  grantee  by  necessary  implication,  the  right  to  over- 
flow the  land  of  the  grantor  so  far  as  is  necessary  to  the 
beneficial  enjoyment  of  the  right  expresly  granted,  for  :he 
purpose  for  which  the  grant  was  made.  Gravel  v.  Little 
Falls  Imp.  &  Nav,  Co.,  74  Minn.  416  {jj  N.  W.  Rep.  217). 

Sec.  731.  Title  and  rights  of  riparian  owners — ^Lands 
bordering  on  lakes.  The  owner  of  premises  bounded  by 
Lake  Michigan  takes  no  title  to  any  submerged  lands  under 
the  waters  of  the  lake.  Piers  built  into  the  waters  of 
Lake  Michigan  to  protect  the  land  of  a  shore  owner  from 
erosion,  and  not  in  aid  of  navigation,  the  effect  of  which  is 
also  to  reclaim  submerged  land  the  fee  of  which  is  vested 
in  the  state  in  trust  for  the  people,  constitute  a  purpresture 
which  the  state  may  require  to  be  removed,  although  they 
are  not  detrimental  to  the  public  interest  and  will  not 
become  so  until  the  state  wishes  to  reclaim  and  use  the 
land.  Revell  v.  People,  177  111.  468  (52  N.  E.  Rep.  1052 ; 
69  Am.  St.  Rep.  257;  43  L.  R.  A.  790).  See  opinion  for  ex- 
haustive review  of  authorities.     Under  a  deed  bounding 
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the  land  therein  conveyed  by  an  artificial  pond,  which  had 
been  in  existence  for  more  than  40  years,  and  which  thus 
had  become  a  permanent  body  of  water,  and  still  was  being 
kept  up  and  maintained  as  such,  its  waters,  however,  ebbing 
and  flowing,  from  time  to  time,  so  as  to  leave  a  margin  of 
land  between  its  high  and  low  water  marks,  the  line  of  the 
land  so  conveyed  did  not  extend  to  the  thread  of  the  stream 
from  whose  waters  the  pond  was  formed,  but  only  to  the 
low-water  mark  of  the  pond  at  the  date  of  the  execution  of 
the  deed.  Boardman  v.  Scott,  102  Ga.  404  (30  S.  E.  Rep. 
982).  The  court  say:  "Whether,  where  land  is  described 
as  being  bounded  by  a  natural  lake  or  pond,  the  title  of  the 
grantee  extends  to  the  center  of  the  pond  or  lake,  is  a 
question  upon  which  the  authorities  are  by  no  means  har- 
monious, there  being  much  respectable  authority  upon 
either  side  of  it.  But  we  think  that  the  decided  weight 
of  authority  sustains  the  proposition  that,  where  a  deed 
bounds  the  premises  therein  conveyed,  by  a  natural  lake 
or  pond,  the  title  of  the  grantee  does  not  extend  beyond 
the  low-water  mark.  Ang.  Water  Courses,  (6th  Ed.),  § 
41 ;  3  Washb.  Real  Prop.  (5th  Ed.),  p.  443;  Gould,  Waters, 
§  203 ;  Devi.  Deeds,  §  1026 ;  4  Am.  &  Eng.  Enc.  Law  (2nd 
Ed.),  p.  832;  6  Lawson,  Rights,  Rem.  &  Prac.  2908;  Tyler, 
Bound.  70;  Waterman  v.  Johnson,  13  Pick.  261 ;  West  Rox- 
bury  V.  Stoddard,  7  Allen,  167;  Nelson  v.  Butterfield,  21 
Me.  238 ;  Jakeway  v.  Barrett,  38  Vt.  323 ;  Hathorne  v.  Stin- 
son,  12  Me.  183  (28  Am.  Dec.  167)  ;  Bradley  v.  Rice,  13  Me. 
200  (29  Am.  Dec.  501) ;  Wood  v.  Kelley,  30  Me.  47;  Paine 
V.  Woods,  108  Mass.  170;  Boorman  v.  Sunnuchs,  42  Wis. 
233 ;  Deidrichs  v.  Railway  Co.,  42  Wis.  248  (24  Am.  Rep. 
399)  ;  Trustees  v.  Schroll,  120  111.  509  (12  N.  E.  Rep.  243; 
.60  Am.  Rep.  575)  ;  Stevens  v.  King,  76  Me.  197;  Mansur  v. 
Blake,  62  Me.  38 ;  Sta^te  v.  Gilmanton,  9  N.  H.  461 ;  Dek- 
plaine  v.  Railway  Co.,  42  Wis.  214  (24  Am.  Rep.  386)  ;  Sea- 
man V.  Smith,  24  111.  521 ;  Noyes  v.  Collins,  92  la.  566  (61 
N.  W.  Rep.  250;  54  Am.  St.  Rep.  571;  26  L.  R.  A.  600)." 

Sec.  732.  Navigable  waters — ^Title  to  lands  under  and 
rights  of  riparian  owners.  In  the  United  States,  the  rule 
for  determining  the  navigability  of  a  stream  by  the  ebb  and 
flow  of  the  tide  does  not  prevail,  the  test  being  its  navi- 
gability in  fact.    Willow  River  Club  v.  Wade,  100  Wis. 
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86  (76  N.  W.  Rep.  273 ;  42  L.  R.  A.  305).  Lands  covered 
by  navigable  streams  and  lakes  are  the  property  of  the 
state  in  which  they  are  situated  and  are  not  subject  to 
grant  by  the  United  States.  Grants  by  the  United  States 
of  lands  bounded  on  such  waters,  made  without  reservation 
or  restriction,  are  to  be  construed  as  to  their  effect,  accord- 
ing to  the  laws  of  the  state  in  which  the  lands  lie;  and  in 
Wisconsin  the  riparian  owner  in  such  a  case  takes  title  to 
the  land  only  to  the  water's  edge.  Mendota  Club  v.  Ander- 
son, loi  Wis.  479  (78  N.  W.  Rep.  185).  Title  to  lands  in 
Ill'*^ois  lying  under  Lake  Michigan  is  held  by  the  state  in 
trust  for  the  people,  and  it  cannot  make  a  grant  thereof  in 
derogation  of  this  trust.  Illinois  Cent.  R.  Co.  v.  City  of 
Chicago,  173  111.  471  (50  N.  E.  Rep.  1104).  Every  owner 
of  land  bounded  by  tide  water  has  a  right  to  use  this  water 
for  access  to  his  land,  and  for  any  other  beneficial  purpose 
for  the  enjoyment  of  which  his  littoral  title  g^ves  him  pecu- 
liar opportunities.  He  also  has  the  right  to  extend  his 
lands  into  the  water  by  means  of  wharves,  and  the  right 
of  accretion  to  whatever  lands,  by  natural  or  artificial 
means,  are  reclaimed  from  the  sea,  subject  to  the  rights  or 
franchises  belonging  to  others.  He  is  entitled  to  exercise 
his  riparian  rights  as  to  all  his  shore  line,  and  the  fact  that 
more  than  one  side  of  his  land  adjoins  the  water  does  not 
give  another  riparian  owner  the  right  to  interfere  with  his 
exercise  of  this  privilege.  Ockerhausen  v.  Tyson,  71  Conn. 
31  (40  Atl.  Rep.  1041).  In  Minnesota  it  is  held  that  a 
riparian  owner  on  a  stream  navigable  only  for  the  purpose 
of  floating  logs,  has  as  appurtenant  to  his  ownership  of  the 
bank,  the  right  to  build  a  dam  across  the  stream,  provided 
it  is  so  constructed  as  not  to  obstruct  the  floating  of  logs 
down  the  stream.  Kretzs.chmar  v.  Meehan,  74  Minn.  211 
(J7  N.  W.  Rep.  41). 

Sec.  733.    Navigable  waters — Rights  of    the    public. 

Land  on  navigable  streams  is  subject  to  the  danger  incident 
to  navigation,  and  when  logs  are  driven  in  the  stream  in  a  care- 
ful and  prudent  manner,  the  owner  is  not  liable  for  injuries 
which  may  result  to  the  riparian  owner.  Coyne  v.  Mississippi 
&  R.  R.  Boom  Co.,  72  Minn.  553  (75  N.  W.  Rep.  748;  71  Am. 
St.  Rep.  508).  The  public  may  exercise  its  right  to  take  fish 
from  navigable  waters,  given  by  Wis.  Laws  1893,  ch.  307,  §  20, 
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although  the  title  to  the  land  under  such  waters  is  in  the 
riparian  owner.  Willow  River  Club  v.  Wade,  lOO  Wis.  86  (76 
N.  W.  Rep.  273;  42  L.  R.  A.  305).  The  right  of  the  public 
to  use  the  waters  of  a  navigable  lake  for  navigation  purposes 
extends  to  an  increase  in  its  area  produced  by  artificial  means. 
Mendota  Club  v.  Anderson,  loi  Wis.  479  (78  N.  W,  Rep.  185). 
A  riparian  owner  cannot  recover  for  injuries  resulting  from 
the  raising  of  water  in  a  navigable  stream  by  the  lawful  erec- 
tion of  a  dam  for  the  purposes  of  navigation,  unless  he  shows 
that  such  injuries  resulted  from  the  water  being  raised  above 
the  high  water  mark  and  out  of  the  well-defined  channel  of  the 
stream.  Gniadck  v.  Northwestern  Imp.  &  Boom  Co.,  73  Minn. 
87  (75  N.  W.  Rep.  894).  The  public  right  of  navigation 
cannot  be  exercised  in  such  a  manner  as  to  cause  the  water  of 
a  stream  to  rise  above  its  natural  height  so  as  to  overfk)w  the 
riparian  lands  situated  above  "high  water  mark."  Gravel  v. 
Little  Falls  Imp.  &  Nav.  Co.,  74  Minn.  416  {yy  N.  W.  Rep. 
217). 

Sec.  734.    Right  of  riparian  owners  to  accretions.  The 

law  of  accretion   does  not   apply  where  a  boundary   stream 
shifts  from  one  channel  to  another,  but  the  line  remains  where 
it  was  at  the  time  of  the  conveyance.        Vaughn  v.  Foster, 
Ky.  (47  S.  W.  Rep.  333;  20  Ky.   Law  Rep.  682).    A 

wharf  wrongfully  built  by  one  riparian  owner  upon  the 
shore  line  of  another  riparian  owner  who  alone  had  the 
right  to  build  it,  becomes  real  estate  and  passes  as  an  accre-, 
tion  to  the  latter.  Ockerhausen  v.  Tyson,  71  Conn.  31  (40 
Atl.  Rep.  1041).  In  discussing  the  application  of  the  law  of 
accretion  to  swamp  and  submerged  lands  granted  by  the  United 
States  to  the  states  (U.  S.  Rev.  Stat.  §  2479),  the  supreme 
court  of  Michigan  say:  "Upon  the  subject  of  accretions,  we  un- 
derstand the  law  to  be  that  additions  to  the  land  of  a  littoral 
proprietor  by  the  action  of  the  water,  which  are  so  gradual 
as  to  be  imperceptible,  become  a  part  of  the  land,  and  belong  to 
the  owner  of  the  land,  but,  when  not  so,  they  belong  to  the 
state.  So,  if,  by  the  imperceptible  accumulation  of  soil  upon 
the  shore  of  an  island  belonging  to  a  grantee  of  the  government, 
or  by  reliction,  it  should  be  enlarged,  such  person,  and  not  the 
state,  would  be  the  owner  but  if  an  island  should  first  arise  out 
of  the  water,  and  afterwards  become  connected  to  that  of  the 
private  proprietor,  it  would  not  thereby  become  the  property  of 
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such  person,  but  would  belong  to  the  state."    People  v.  Wamer 
ii6  Mich.  228  (74  N.  W.  Rep.  705). 

Sec.  735.  Apportionment  of  alluvion — Statute  con- 
strued. Construing  La.  Rev.  Civ.  Code,  Art.  516,  providing 
that  **if  alluvion  be  formed  in  front  of  the  property  of  several 
riparian  proprietors,  the  division  is  to  be  made  according  to 
the  extent  of  the  front  line  of  each,  at  the  time  of  the  formation 
of  the  alluvion,"  the  supreme  court  in  the  case  of  Newell  v. 
Leathers,  50  La.  Ann.  162  (23  So.  Rep.  243 ;  69  Am.  St.  Rep. 
395),  say:  "The  course  or  bearing  or  direction  of  the  side  lines 
of  the  tracts  or  lots  of  land  in  front  of  which  alluvion  is  formed 
is  therefore  of  no  consequence  in  the  division  of  the  batture 
formed  subsequent  to  the  acquisition  of  the  tracts.  What  is  of 
consequence  is  the  extent  of  the  old  frontage  of  the  tracts  on 
the  water  course,  and  from  this  is  to  be  determined  the  extent 
of  the  new  frontage  on  the  watercourse.  This  excludes  the 
idea  of  a  proportionate  area  or  acreage  system  of  division  be- 
tween the  several  tracts  fronting  on  the  alluvion  to  be  divided. 
Each  proprietor  of  the  original  tracts  takes  the  quantity  of 
alluvion  that  may  be  between  the  lines  of  his  old  frontage  on 
the  water  course,  measured  forward  to  the  new  frontage.  The 
lines  by  which  the  new  frontage  is  reached  may  be  parallel, 
or  convergent  or  divergent,  according  as  the  extent  of  the 
newly-formed  water  line  may  be  the  same  in  the  one  case,  or 
less  in  the  other,  or  greater  in  the  third,  than  the  ancient  water 
line  of  the  tracts.  4  Duranton,  No.  421 ;  i  Fuzier-Herman, 
Code  Annotes,  p.  749,  Nos.  49,  50 ;  Baudry-Lacantinerie,  Pre-' 
ces  Droit  Civil  (3d  Ed.),  p.  773;  Deerfield  v.  Arms,  17  Pick. 
41  (28  Am.  Dec.  276) ;  Batchelder  v.  Keniston,  51  N.  H.  496 
(12  Am.  Rep.  143)  ;  Jones  v.  Johnston,  18  How.  150;  Johnston 
V.  Jones,  I  Black,  209;  Kehr  v.  Snyder,  114  111.  313  (2  N.  E. 
Rep.  68 ;  55  Am.  Rep.  866) ;  Armstrong  v.  Wheeler,  52  Conn. 
428 ;  Crandall  v.  Allen,  118  Mo.  403  (24  S.  W.  Rep.  172 ;  22  L. 
R.  A.  591)  ;  Gray  v.  Deluce,  5  Cush.  9,  12,  13 ;  Porter  v.  Sulli- 
van, 7  Gray,  443;  Miller  v.  Hepburn,  8  Bush.  326;  Gould, 
Waters  (2d  Ed.),  §§  162,  163;  i  Am.  &  Eng.  Enc.  Law  (2d 

Ed.),  p.  477" 

Sec.  736.  Right  to  take  fish.  The  right  of  fishing  in 
a  non-navigable  stream  is  limited,  at  common  law,  to  the  ripar- 
ian owner  of  the  soil,  and  belongs  exclusively  to  him.    Beach 
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V.  Morgan,  67  N.  H.  529  (41  Atl.  Rep.  349 ;  68  Am.  St.  Rep. 
692).  Construing  and  applying  Wis.  Laws  1893,  ch.  307^ 
§  20,  providing  that  "all  fish  in  the  public  waters  of  the  state 
of  Wisconsin  are  hereby  declared  to  be  the  property  of  the 
state  and  may  be  taken  for  the  use  of  the  individual  and  be- 
come his  property  at  any  time  and  in  any  manner  not  prohib- 
ited by  the  laws  of  this  state/'  it  is  held  that  public  navigable 
streams  are  "public  waters"  within  the  meaning  of  this  statute, 
and  a  riparian  owner  has  no  exclusive  right  to  the  fish  in  such 
a  stream,  although  he  owns  the  land  under  it.  Willow  River 
Club  V.  Wade,  100  Wis.  86  (76  N.  W.  Rep.  273;  42  L.  R.  A. 
305).  The  court  say:  "The  question  recurs  whether  the  pub- 
lic right  of  fishery  is  included  in,  or  an  incident  of,  such  pub- 
lic right  of  navigation.  In  other  words,  has  the  plaintiff,  as 
riparian  owner,  the  exclusive  right  to  take  fish  from  the  river? 
The  plaintiff  certainly  has  no  property  in  the  particles  of  water 
flowing  in  the  stream,  any  more  than  it  has  in  the  air  that  floats 
over  its  land.  Its  rights  in  that  respect  are  confined  to  their 
use  and  in  preserving  their  purity  while  passing.  Lawson  v. 
Mowry,  52  Wis.  234  (9  N.  W.  Rep.  280).  So,  the  fish  in  the 
stream  were  not  the  property  of  the  plaintiff  at  common  law, 
any  more  than  the  birds  that  flew  over  its  land.  State  v.  Rob- 
erts, 59  N.  H.  256  (47  Am.  Rep.  199)  ;  Ang.  Water  Courses 
(7th  Ed.),  §  6sa,  and  cases  there  cited;  State  v.  Welsh,  66  N. 
H.  178  (28  Atl.  Rep.  21).  As  indicated,  the  public  right  of 
fishery  in  tidal  rivers  was  maintained,  at  common  law,  in  Eng- 
land, before  the  use  of  steam — when  vessels  could  only  be 
carried  up  the  river  by  the  flow  of  the  sea,  and  down  the 
river  by  the  ebb  of  the  sea — and  consequently  when  the  ebb 
and  flow  of  the  tide  practically  measured  the  navigability 
of  the  stream.  For  the  same  reason  the  public  should  have 
the  right  to  fish  in  all  the  public  navigable  waters  of  the 
state,  including  all  public  navigable  rivers  and  streams  of 
the  state." 

Sec.  737.    Obstruction  or  diversion  of  waters.    One 

changing  the  channel  of  a  water  course  is  not  bound  to  pro- 
vide for  the  discharge  of  the  water  in  any  better  or  more 
efficient  way  than  that  which  existed  before  the  change. 
Rock  Island  &  Pac.  Ry.  Co.  v.  Krapp,  173  111.  219  (50  N. 
E.  Rep.  663).  A  lower  riparian  owner  cannot  recover  dam- 
ages necessarily  resulting  from  the  making  of  repairs  in  a 
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dam  by  an  upper  owner  which  he  is  bound  to  maintain. 
Mott  V.  Consumers'  Water  Co.,  i88  Pa.  St.  521  (41  Atl.  Rep. 
611).  One  wrongfully  polluting  water  cannot  defend  an  action 
therefor  on  the  ground  that  it  is  being,  or  has  been,  polluted 
by  others.  Bradley  v.  Warner,  21  R.  I.  36  (41  Atl.  Rep. 
564).  A  municipality  having  the  right  to  empty  its  drains 
and  sewers  into  navigable  waters  must  exercise  it  so  as  not 
to  create  a  nuisance,  public  or  private.  Peck  v.  City  of 
Michigan  City,  149  Ind.  670  (49  N.  E.  Rep.  800).  A  city 
is  liable  to  a  riparian  owner  for  damages  resulting  to  him 
from  its  erection  of  a  dam  although  it  was  constructed  in 
connection  with  its  water  supply  under  a  power  grante4 
by  the  legislature.  City  of  Baltimore  v.  Merryman,  86  Md. 
584  (39  Atl.  Rep.  98).  Where  a  city,  for  the  purpose  of 
avoiding  injury  resulting  from  the  overflow  of  a  natural 
stream  running  across  its  streets,  attempts  to  divert  the 
waters  of  such  stream  by  the  construction  of  an  artificial 
channel  it  is  liable  to  a  property  owner  beneficially  inter- 
ested in  such  change  for  damages  resulting  from  its  negli- 
gence in  not  constructing  the  artificial  channel  of  size  suffi- 
cient to  carry  the  waters  of  the  stream  at  all  times  and  in 
quantities  that  might  reasonably  be  expected.  Willson  v. 
Boise  City,        Ida,  (55  Pac.  Rep.  887).    Where  one  is 

likely  to  be  deprived  of  his  water  supply  for  a  mill  from  a 
stream  which  is  fed  by  a  lake  by  an  increased  diversion  of 
the  waters  of  the  lake  by  a  city,  he  may  enjoin  such  diver- 
sion. Neal  v.  City  of  Rochester,  156  N.  Y.  213  (50  N.  E. 
Rep.  803).  A  riparian  owner  who  constructs  a  storage 
reservoir  on  a  ^ream  and  uses  it  for  more  than  twenty 
years  for  the  benefit  of  his  mill,  and  thereby  confers  an 
additional  benefit  on  mill  owners  farther  down  the  stream, 
does  not  thereby  invest  such  owners  with  a  right  to  have 
the  benefit  of  such  storage,  but  at  any  time  may  discontinue 
its  use  and  allow  the  reservoir  to  fall  into  disrepair.  How- 
ever, such  lower  owners  may  object  to  a  municipality  to 
whom  such  mill  owner  has  granted  the  right  to  use  a  part 
of  the  waters  of  such  reservoir,  diverting  the  same  and 
turning  them  into  another  stream.  Sparks  Mfg.  Co.  v. 
Town  of  Newton,  57  N.  J.  Eq.  367  (41  Atl.  Rep.  385).  Par- 
ticular allegations  in  a  bill  by  a  riparian  owner  to  enjoin 
the  obstruction  and  diversion  of  a  stream  held  sufficient. 
Fricke  v.  Quinn,  188  Pa.  St.  474  (41  Atl.  Rep.  737). 
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EPITOME  OF  CASES. 

Seo.  738.  As  to  the  right  of  specific  performance- 
Jurisdiction  of  equity.  A  court  will  not  decree  specific  per- 
formance unless  it  is  satisfied  that  in  every  respect  it  is 
right  for  it  to  do  so.  South  &  N.  A.  R.  Co.  v.  Highland 
Ave.  &  B.  R.  Co.,  119  Ala.  105  (24  So.  Rep.  114)  ;  Hollman 
V.  Conlon,  143  Mo.  369  (45  S.  W.  Rep.  275).  Whether  the 
specific  performance  of  a  contract  will  be  decreed,  rests  in 
the  sound  legal  discretion  of  the  court,  Maltby  v.  Thews, 
171  111.  264  (49  N.  E.  Rep.  486)  ;  Davenport  v.  Latimer,  53 
S.  C.  563  (31  S.  E.  Rep.  630)  ;  but  while  it  is  true  that 
specific  performance  cannot  be  demanded  as  a  matter  of 
absolute  right,  and  a  granting  or  denial  of  it  rests  in  the 
sound  judicial  discretion  of  the  court,  yet  where  all  the 
necessary  elements,  conditions  and  incidents  are  present, 
relief  by  way  of  specific  performance  should  be  granted  as 
a  matter  of  right  and  not  as  a  mere  matter  of  favor,  Evans 
V.  Gerry,  174  111.  595  (51  N.  E.  Rep.  615).  Citing,  Day 
V.  Hunt,  112  N.  Y.  191  (19  N.  E.  Rep.  414);  Hayes  v. 
Nourse,  114  N.  Y.  595  (22  N.  E.  Rep.  40;  11  Am.  St.  Rep. 
700) ;  Jones  v.  Newhall,  115  Mass.  244  (15  Am.  Rep.  97)  ; 
Chambers  v.  Livermore,  15  Mich.  381;  Pom.  Eq.  Jur.,  § 
1404.  The  discretion  of  the  court  exists  only  as  far  as 
it  necessarily  must  judge  whether,  under  the  circumstances, 
the  contract  is  or  is  not  an  equitable  one.  When  that 
fact  is  determined,  judicial  discretion  ceases;  and  if  the 
contract  has  been  entered  into  by  a  competent  party,  and 
is  not  objectionable  in  its  nature  and  circumstances,  specific 
performance  is  as  much  a  matter  of  right  as  are  damages. 
Abbott  V.  Moldestad,  74  Minn.  293  (77  N.  W.  Rep.  227; 
73  Am.  St.  Rep.  348). 
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In  the  case  of  South  &  N.  A.  R.  Co.  v.  Highland  Ave. 
&  B.  R.  Co.,  119  Ala.  105  (24  So.  Rep.  114),  the  supreme 
court  of  Alabama  say:  **Among  the  considerations  which 
aid  the  discretion  of  the  court  in  determining  the  justice 
of  the  complainant's  claim  for  specific  performance  is  that 
of  the  relative  benefit  to  the  complainant,  and  injury  or 
hardship  to  the  defendant,  that  may  be  caused  by  the  strict 
enforcement  of  the  contract.  Specific  performance  has  been 
defined  to  be  'actual  accomplishment  of  a  contract  by  the 
party  bound  to  fulfill  it,'  and  the  origin  and  main  ground 
for  the  exercise  of  its  jurisdiction  by  equity  to  require  the 
strict  accomplishment  of  the  contract  was  that  the  failure 
to  obtain  the  thing  itself  contracted  for  might  not  be  ca- 
pable of  compensation  in  money.  But  when  the  entire 
scheme  and  design  of  the  party  seeking  specific  perform- 
ance in  contracting  for  that  which  he  seeks  to  have  accom- 
plished, and  his  sole  purpose  in  procuring  the  execution  of 
the  agreement  have  been  frustrated  and  rendered  incapable 
of  accomplishment  by  circumstances  subsequently  occur- 
ring, not  due  to  the  conduct  of  the  other  party,  or  the  dis- 
closure of  matters  not  previously  known,  so  that  specific 
performance  would  be  useless  or  of  little  benefit  to  him, 
but  of  great  injury  to  the  defendant,  the  ground  for  the 
exercise  of  this  jurisdiction  is  taken  away,  and  equity  will 
leave  the  parties  to  their  legal  remedies.  Trustees  v. 
Thacher,  87  N.  Y.  311  (41  Am.  Rep.  365);  Conger  v.  Rail- 
road Co.,  120  N.  Y.  29  (23  N.  E.  Rep.  983) ;  Murdfeldt  v. 
Railway  Co.,  102  N.  Y.  703  (7  N.  E.  Rep.  404).'* 

Sec.  739*  As  to  what  contracts  may  be  specifically  en- 
forced— General  principles.  To  entitle  one  to  specific  per- 
formance of  a  contract  it  must  be  fair,  complete,  mutual, 
reasonable  and  based  upon  an  adequate  consideration.  Bear 
Track  Min.  Co.  v.  Clark,        Ida.  (54  Pac.  Rep.  1007)  ; 

South  &  N.  A.  R.  Co.  v.  Highland  Ave.  &  B.  R.  Co.,  119 
Ala.  105  (24  So.  Rep.  114)  ;  and  be  sufficiently  definite  for 
the  court  clearly  to  see  upon  what  proposition  the  minds 
of  the  parties  have  met  in  a  common  intention,  Krum  v. 
Chamberlain,  57  Neb.  220  (77  N.  W.  Rep.  665).  In  holding 
a  contract  too  indefinite  for  specific  performance,  the  court 
say:     "The  contract  sought  to  be  enforced  must  be  certain 


§  789,  740  SPECIFIC  performance.  C9S 

and  definite  in  all  its  provisions,  and  fair  and  mutual  in  its 
terms,  and  must  be  so  clearly  proven  as  to  satisfy  the  court 
that  it  constitutes  the  actual  agreement  between  the  parties. 
If  any  of  these  ingredients  are  wanting,  the  specific  per- 
formance will  not  be  decreed."  Homer  v.  Woodland,  88 
Md.  SIX  (41  Atl.  Rep.  1079).  This  principle  is  supported 
by  Carson  v.  Davis,  171  111.  497  (49  N.  E.  Rep.  701)  ;  God- 
schalck  V.  Fulmer,  176  111.  64  (51  N.  E.  Rep.  852).  A  court 
will  not  enforce  specific  performance  where  the  contract 
is  unconscionable.  Mulligan  v.  Albertz,  103  Wis.  140  (78  N. 
W.  Rep.  1093)  ;  or  where  the  party  against  whom  perform- 
ance is  sought  has  not  received  an  adequate  consideration. 
Ward  V.  Yorba,  123  Cal.  447  (56  Pac.  Rep.  58) ;  or  where 
there  has  been  a  failure  of  a  substantial  part  of  the  con- 
sideration. South  &  N.  A.  R.  Co.  V.  Highland  Ave.  &  B. 
R.  Co.,  119  Ala.  105  (24  So.  Rep.  114)  ;  or  where  the  con- 
tract has  been  abandoned  by  the  parties,  Cuppy  v.  Allen, 
176  111.  162  (52  N.  E.  Rep.  61).  How.  Ann.  Mich.  Stat, 
§  6183,  applied — specific  performance  of  agreement  partly 
performed.  Bushnell  v.  Rowland,  1 18  Mich.  618  ijy  N. 
W.  Rep.  271).  As  to  specific  performance  of  agreement 
to  devise  realty,  see  Wills. 

Sec.  740.  As  to  what  contracts  may  be  specifically  en- 
forced— Particular  cases.  A  g^ant  of  an  interest  in  real 
estate  to  a  corporation  unauthorized  to  take  such  a  grant 
cannot  be  specifically  enforced  by  it  or  a  corporation  suc- 
ceeding to  its  rights,  although  the  latter  possesses  the 
powers  the  lack  of  which  incapacitated  its  grantor  to  take 
the  property.  South  &  N.  A.  R.  Co.  v.  Highland  Ave.  & 
B.  R.  Co.,  119  Ala.  105  (24  So.  Rep.  114).  Although  a 
contract  of  adoption  made  with  the  mother  of  a  child  be 
invalid  as  such,  a  court  of  equity  will  enforce  a  promise 
therein  that  the  child  sought  to  be  adopted  should  have  a 
child's  share  of  the  promisor's  estate  on  his  death,  in  re- 
turn for  her  companionship,  love  and  obedience,  where  he 
substantially  has  received  this  up  to  the  time  of  his  death. 
Burns  v.  Smith,  21  Mont.  251  (53  Pac.  Rep.  742;  69  Am. 
St.  Rep.  653).  See  opinion  for  exhaustive  review  of  au- 
thorities on  this  subject.  A  proposition  by  a  petitioner  in 
his  petition  to  adopt  a  minor  under  Miss.  Code  1880,  §  1496, 
in  which  he  proposes  to  devise  to  such  minor  all  the  balance 
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of  his  property  that  he  does  not  specifically  devise  and  be- 
queath to  others,  does  not  contain  a  sufficiently  definite  de- 
scription to  authorize  a  decree  of  specific  performance  in 
favor  of  the  adopted  child,  Beaver  v.  Crump,  76  Miss. 
34  (23  So.  Rep.  432).  A  parol  contract  between  the  grantee 
in  a  deed  and  another  not  a  party  thereto,  for  mere  mutual 
acquiescence  in  a  given  interpretation  of  its  terms,  plainly 
at  variance  with  its  only  and  obvious  meaning,  under  which 
interpretation  such  other  person  would  have  an  interest 
in  the  property  conveyed,  involves  the  doing  of  no  act 
capable  of  enforcement  by  a  decree  for  specific  perform- 
ance. Harris  v.  Williams,  103  Ga.  324  (29  S.  E.  Rep.  929). 
Where  a  wife  by  the  inducement  of  her  father,  during 
her  last  illness,  instead  of  executing  a  will,  conveys  certain 
property  to  her  mother  and  intrusts  the  aeed  with  him  for 
delivery  after  her  death  upon  the  promise  that  they  will 
cause  certain  property  to  be  conveyed  to  her  husband,, 
the  husband  may  enforce  the  condition  against  the  mother 
where  she  accepts  and  retains  the  property  with  knowledge 
thereof.  Simons  v.  Bedell,  122  Cal.  341  (55  Pac.  Rep.  3; 
68  Pac.  Rep.  35).  For  particular  fact  cases  in  which  the 
right  to  specific  performance  is  upheld,  see  Ames  v.  Wit- 
becfi,  179  111.  458  (53  N.  E.  Rep.  969)  ;  Mills  v.  McCaust- 
land,  105  la.  187  (74  N.  W.  Rep.  930)  ;  Phillips  v.  Carver,  99 
Wis.  561  (75  N.  W.  Rep.  432).  Particular  contracts  held 
too  indefinite  to  sustain  specific  performance.  Woodard  v. 
Woodard,  178  111.  295  (52  N.  E.  Rep.  1041) ;  David  v.  An- 
derson, 34  Or.  439  (56  Pac.  Rep.  523). 

Sec.  741.  Contracts  to  convey  land.  Applying  S.  Dak. 
Comp.  Laws,  §§  3617,  4630,  it  is  held  that  a  contract  for 
the  sale  of  land  signed  only  by  the  vendor  may  be  spe- 
cifically enforced  by  a  vendee  who  has  accepted  it,  though 
he  never  signed  it.  McPherson  v.  Fargo,  10  S.  Dak.  611 
(74  N.  W.  Rep.  1057;  66  Am.  St.  Rep.  723).  A  vendor 
cannot  have  specific  performance  of  a  contract  which  he 
has  procured  by  misrepresentation,  and  the  evidence  shows 
that  he  has  not  a  marketable  title,  Maltby  v.  Thews,  171 
111.  264  (49  N.  E.  Rep.  486)  ;  or  where  there  is  a  reasonable 
doubt  as  to  his  ability  to  make  such  title  as  he  contracted 
to  make,  Matney  v.  RatliflF,  96  Va.  231  (31  S.^E.  Rep.  512). 
Where  the  stipulations  in  a  contract  for  the  purchase  of 
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land  as  to  the  consideration  to  be  paid  by  the  purchaser 
are  uncertain  and  contradictory,  specific  performance  will 
not  be  decreed,  Carson  v.  Davis,  171  111.  497  (49  N.  E. 
Rep.  701) ;  Kelly  v.  Thuey,  143  Mo.  422  (45  S.  W.  Rep. 
300) ;  and  the  same  is  true  of  a  contract  which  does  not 
state  the  time  and  terms  of  the  deferred  payments,  Berry 
V.  Wortham,  96  Va.  87  (30  S.  E.  Rep.  443) .  A  contract  to 
convey  lands  set  out  in  a  bill  for  its  specific  performance 
will  not  on  demurrer  be  held  to  be  too  vague  in  its  identifi- 
cation of  the  property  dealt  with  where  the  elements  of 
description  are  not  manifestly  applicable  to  diflferent  tracts, 
and  they  so  point  out  its  situation  that  it  may  be  located, 
and  so  name  or  suggest  its  boundaries  that,  when  the  lot 
is  located,  it  may  with  reasonable  certainty  be  ascertained 
on  the  ground.  Riley  v.  Hodgkins,  57  N.  J.  Eq.  278  (41 
Atl.  Rep.  1099).  Where  parties  make  a  mutual  executory 
contract  for  the  sale  of  real  estate,  and  the  vendor  cov- 
enants on  his  part  to  convey  the  land,  and  in  consideration 
thereof  the  vendee  promises  to  pay  the  purchase  price,  and 
there  is  nothing  in  the  contract  which  makes  it  invalid  or 
objectionable  'in  its  nature,  nor  in  the  circumstances  con- 
nected with  it,  equit}  regards  the  vendee  as  the  beneficial 
owner  of  the  premises,  even  though  he  has  not  paid  the 
purchase  price ;  and  the  vendor  has  a  right  to  enforce  pay- 
ment of  the  purchase  money  by  a  suit  in  equity  against 
the  vendee's  equitable  estate  in  the  land,  instead  of  by  an 
ordinary  action  at  law  to  recover  the  debt.  And  the  ven- 
dor may  proceed  to  enforce  specific  performance  by  such 
suit,  whereby  the  vendee's  equitable  estate  under  the  con- 
tract is  sold  in  pursuance  of  a  judicial  decree  which  will 
operate  as  an  assignment  of  the  vendee's  rights  under  the 
contract,  and  whereby  it  would  not  operate  as  a  cancella- 
tion of  the  contract  itself.  Abbott  v.  Moldestad,  74  Minn. 
293  {yy  N.  W.  Rep.  227;  73  Am.  St.  Rep.  348).  Where,  in 
a  parol  agreement  for  the  purchase  of  real  estate,  the  con- 
sideration consists  of  services  to  be  rendered  which  are  of 
such  a  peculiar  character  that  it  is  impossible  to  estimate 
the  value  to  the  vendor  by  a  pecuniary  standard,  and  neither 
party  intended  so  to  measure  them,  the  performance  of  the 
services  will  entitle  the  vendee  to  a  specific  performance, 
notwithstanding  the  contract  was  by  parol;  and  this  rule 
is  especially  applicable  where,  in  addition  to  such  services. 
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the  vendee,  at  the  request  of  the  vendor,  subsequently  sold 
real  estate  at  a  sacrifice,  and  paid  the  proceeds  over  to  the 
vendor,  as  further  consideration,  and  where,  after  the  full 
performance  of  the  services,  it  is  out  of  the  power  of  the 
court  to  restore  the  vendee  to  the  situation  in  which  he  was 
before  the  contract  was  made,  or  to  compensate  him  in 
damages.  Svenburg  v.  Fosseen,  75  Minn.  350  (78  N.  W. 
Rep.  4;  74  Am.  St.  Rep.  490;  43  L.  R.  A.  427).  See  opinion 
for  review  of  authorities.  As  to  specific  performance  of 
an  option,  see  Vendor  and  Vendee. 

Sec.  742.  Tender,  diligence  and  performance  required 
of  party  seeking.  A  vendor  who  has  contracted  to  convey 
unincumbered  title  will  not  be  required  to  record  releases 
of  the  incumbrances  on  the  property  before  filing  his  bill 
for  specific  performance,  but  it  is  sufficient  to  tender  a 
proper  release  with  the  bill.  Clark  v.  Hutzler,  96  Va.  73 
(30  S.  E.  Rep.  469).  A  party  seeking  specific  performance 
of  a  contract  must  show  that  he  has  performed  the  con- 
ditions required  of  him.  Godschalck  v.  Fulmer,  176  111. 
64  (51  N.  E.  Rep.  852).  Where  an  executory  contract, 
binding  the  vendor  only,  gives  the  vendee  ten  days  in  which 
to  examine  the  title  before  payment  of  the  purchase  price, 
his  failure  promptly  to  complete  the  purchase  at  the  ex- 
piration of  that  time,  where  the  title  was  regular,  bars  his 
right  to  have  specific  performance  of  the  agreement.  Holl- 
mann  v.  Conlon,  143  Mo.  369  (45  S.  W.  Rep.  275).  The 
rule  may  be  laid  down  as  general,  applying  to  either  the 
vendor  or  vendee,  that  where  there  has  been  a  change  of 
circumstances  or  relations  which  renders  the  execution  of 
the  contract  a  hardship  to  the  defendant,  and  this  change 
grows  out  of  or  is  accompanied  by  an  unexcused  delay  on 
the  part  of  the  plaintiff,  the  change  and  delay  together  will 
constitute  a  sufficient  ground  for  denying  a  specific  per- 
formance, when  sought  by  the  one  thus  in  default.  Clark 
V.  Hutzler,  96  Va.  73  (30  S.  E.  Rep.  469).  This  rule  is 
supported  by  Gish's  Ex'r  v.  Jamison,  96  Va.  312  (31  S.  E. 
Rep.  521) ;  Davenport  v.  Latimer,  53  S.  C.  563  (31  S.  E. 
Rep.  630). 

Sec.  743.  Parties  to  action  for  specific  performance. 
The  heirs  of  a  deceased  vendee  may  sue  for  specific  per- 
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formance,  Davenport  v.  Latimer,  53  S.  C.  563  (31  S.  E.  Rep. 
630)  ;  and  upon  assignment  by  a  vendee  of  his  interest  in 
a  written  contract  for  the  conveyance  of  lands  the  assignee, 
or  in  case  of  his  death,  his  heir  or  representative,  is  a  nec- 
essary and  indispensable  party  to  a  bill  filed  against  the 
vendor  for  specific  performance  of  the  contract,  Graver  v. 
Spencer,  40  Fla.  135  (23  So.  Rep.  880).  Upon  the  death  of 
a  vendor  after  the  contract  of  sale  of  land  and  before  the 
institution  of  a  suit  for  its  specific  performance,  his  heirs 
at  law  are  necessary  parties  to  the  suit.  Gallatin  Land, 
C.  &  O.  Go.  V.  Davis,  44  W.  Va.  109  (28  S.  E.  Rep.  747). 
In  a  suit  by  a  lessor  for  the  specific  performance  of  a  cov- 
enant in  a  lease  which  runs  with  the  land,  the  original  les- 
see is  not  a  necessary  party  where  it  appears  that  he  has 
conveyed  all  his  interest  in  the  property  for  a  period  of 
years  to  the  defendant.  Louisville  &  N.  R.  Go.  v.  Illinois 
Gent.  R.  Go.,  174  111.  448  (51  N.  E.  Rep.  824). 

Sec.  744.    Defenses  to  action  for  specific  performance. 

Equity  will  not  withhold  specific  performance  on  account 
of  a  change  in  the  conditions  in  consequence  of  the  sub- 
sequent happening  of  unforseen  and  unexpected  events, 
not  due  to  the  conduct  of  the  party  who  seeks  performance, 
or  when  such  changed  conditions  as  have  come  about  were 
in  contemplation  of  the  parties  when  the  agreement  was 
made.  South  &  N.  A.  R.  Go.  v.  Highland  Ave.  &  B.  R. 
Go.,  117  Ala.  395  (23  So.  Rep.  973).  The  fact  that  a  de- 
fendant can  make  or  save  more  money  by  avoiding  his 
agreement  than  by  carrying  it  out,  is  no  defense  to  an  action 
for  its  specific  performance.  Roberts  v.  Gity  of  Gambridge, 
170  Mass.  199  (49  N.  E.  Rep.  84).  It  is  no  defense  for  a 
purchaser  to  show  a  depreciation  in  the  value  of  the  prop- 
erty where  he  has  been  in  default  in  the  performance  of 
his  agreement.  Glark  v.  Hutzler,  96  Va.  73  (30  S.  E.  Rep. 
469).  Mere  lapse  of  time,  when  it  is  not  expressly  made 
material  by  the  agreement  of  the  parties,  will  not  bar  an 
action  for  specific  performance.  Louisville  &  N.  R.  Go.  v. 
Illinois  Gent.  R.  Go.,  174  111.  448  (51  N.  E.  Rep.  824).  An 
omission  by  mistake  in  a  written  contract  may  be  set  up 
as  a  defense  in  an  action  for  its  specific  performance,  but 
can  have  no  greater  eflfect  than  to  require  the  court  to  con- 
sider the  contract   as  if   the   omitted    words   were  inserted. 
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McCormick  v.  Stephany,  57  N.  J.  Eq.  257  (41  Atl.  Rep.  840). 
Where  such  a  condition  does  not  appear  on  the  face  of  the 
contract  one  who  seeks  to  defend  against  its  specific  per- 
formance on  the  ground  that  it  was  not  to  be  binding  until 
other  parties  had  signed  it,  has  the  burden  of  proof  on  this 
point.     Stanton   v.    Singleton,        Cal.  (54   Pac.    Rep. 

587).  One  who,  by  his  parol  agreement  to  convey  to  an- 
other an  interest  in  property  to  which  he  is  entitled,  has 
induced  the  latter  to  expend  money  in  reliance  thereon, 
and  to  refrain  from  enforcing  his  rights  in  pending  litiga- 
tion, will  not  be  allowed  to  assert  the  statute  of  frauds 
as  a  defense  to  a  subsequent  action  against  him  for  spe- 
cific performance  of  his  contract.  Wilke  v.  Miller,  171  111. 
556  (49  N.  E.  Rep.  484). 

Sec  745.  Proof  and  practice  in  action  for  specific  per- 
formance. The  contract  must  be  clearly  established. 
Cuppy  V.  Allen,  176  111.  162  (52  N.  E.  Rep.  61);  Penny- 
backer  V.  Maupin,  96  Va.  461  (31  S.  E.  Rep.  607).  Pre- 
sumption of  payment  from  lapse  of  time  will  not  avail  a 
plaintiff  who  seeks  affirmative  relief  by  specific  perform- 
ance of  a  contract  for  the  sale  of  land.  Ellison  v.  Torpin, 
44  W.  Va.  414  (30  S.  E.  Rep.  183).  Evidence  that  one 
taking  an  assignment  of  a  certificate  of  sale  under  a  decree 
of  foreclosure  entered  into  a  contract  with  the  mortgagor 
to  reconvey  upon  the  payment  of  a  certain  sum,  which  he 
testifies  was  made  as  the  agent  of  his  wife  to  whom  he 
afterward  assigned  the  certificate  of  purchase,  accompanied 
with  her  admissions  that  she  had  received  payment  from 
the  mortgagors  and  a  written  receipt  by  her  to  that  effect 
on  the  back  of  such  contract,  is  sufficient  to  sustain  a  de- 
cree of  specific  performance  brought  in  favor  of  the  mort- 
gagors against  her  heirs.  Joiner  v.  Duncan,  174  111.  252  (51 
N.  E.  Rep.  323).  A  jury  trial  is  properly  denied  where 
the  complaint  presents  an  ordinary  cause  of  action  for  the 
specific  performance  of  a  contract  and  the  answer  does  not 
allege  any  inability  on  the  part  of  the  defendant  specifically 
to  perform  or  that  the  plaintiff  had  an  adequate  remedy  at 
law.  O'Beirne  v.  Bullis,  158  N.  Y.  466  (53  N.  E.  Rep.  211). 
A  decree  enforcing  specific  performance  of  an  option  to 
purchase  given  to  a  lessee  by  a  married  man  alone,  will  not 
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include  a  conveyance  of  the  dower  rights  of  his  wife  whether 
inchoate  or  complete.  McCormick  v.  Stephany,  57  N,  J. 
Eq.  257  (41  Atl.  Rep.  840). 
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Sec.  746.  Destruction  of  insured  property — ^Rights  of 
parties.  An  insurer  of  property  who  has  paid  the  insured 
his  loss  occasioned  by  the  destrjuction  of  his  property 
through  the  negligence  of  a  natural  gas  company  in  reg- 
ulating the  supply  and  pressure  of  the  gas,  becomes  sub- 
rogated to  the  owner's  rights  and  may  recover  the  amount 
paid  from  such  gas  company.  Indiana  Njit.  &  111.  Gas 
Co.  V.  New  Hamp.  Fire  Ins.  Co.,  23  Ind.  App.  298  (53  N. 
E.  Rep.  485).  Mass.  Stat.  1895,  ch.  293,  giving  a  railroad 
company  the  benefit  of  the  insurance  on  property  destroyed, 
does  not  operate  retrospectively.  Wild  v.  Boston  &  M. 
R.  R.,  171  Mass.  245  (50  N.  E.  Rep.  533).  Under  Mo.  Rev. 
Stat.  1889,  §  2615,  a  railroad  company  is  liable  to  the  owner 
for  full  value  of  property  destroyed  by  fire  communicated 
from  its  locomotive,  regardless  of  the  fact  that  the  owner 
had  insured  the  property  and  collected  the  insurance.  Mat- 
thews v.  Missouri  Pac.  Ry.  Co.,  142  Mo.  645  (44  S.  W.  Rep. 
802).  Where  insured  property  is  destroyed  by  the  neg- 
ligence of  a  railroad  company  the  insured,  by  settlement 
with  such  company,  cannot  release  the  insurer's  right  to 
action  against  it;  and  when  he  has  made  such  settlement 
he  cannot  deny,  in  a  subsequent  action  on  the  insurance 
policy,  that  the  property  was  destroyed  by  the  negligence 
of  the  railroad  company.  Sims  v.  Mutual  Fire  Ins.  Co., 
loi  Wis.  586  {Tj  N.  W.  Rep.  908).  The  court  say:  "The 
law  on  the  subject  seems  to  be  pretty  well  settled.  It  has 
been  held  by  this  court  that  'an  insurance  company  which 
has  been  compelled  to  pay  the  owner  for  property  destroyed 
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by  fire  has  a  right  of  action  against  the  person  who  wrong- 
fully caused  the  loss,  without  any  assignment  of  such  right 
by  the  assured,  and,  under  our  statutes,  may  sue  in  his 
own  name.'  Swarthout  v.  Railway  Co.,  49  Wis.  625  (6  N. 
W.  Rep.  314) ;  Wunderlich  v.  Railway  Co.,  93  Wis.  132  (66 
N.  W.  Rep.  1 144);  Hustisford  Farmers'  Mut.  Ins.  Co.  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  66  Wis.  58  (28  N.  W.  Rep. 
64)  ;  Connecticut  Fire  Ins.  Co.  v.  Erie  Ry.  Co.,  73  N.  Y. 
399.  Had  the  defendant  in  this  action  paid  to  the  plaintiff 
the  insurance  money  due  him  on  the  contract  of  insurance, 
the  plaintiff  could  not,'  properly,  thereafter  have  sued  the 
railway  company  for  the  loss  of  such  property,  without 
making  the  insurance  company  a  party  plaintiff,  or,  in  case 
it  refused,  a  party  defendant.  Pratt  v.  Radford,  52  Wis. 
114  (8  N.  W.  Rep.  606);  Wunderlich  v.  Railway  Co.,  93 
Wis.  132  (66  N.  W.  Rep.  1144)  ;  Home  Mut.  Ins.  Co.  v.  Ore- 
gon Ry.  &  Nav.  Co.,  20  Or.  569  (26  Pac.  Rep.  857 ;  23  Am. 
St.  Rep.  151)  ;  Phenix  Ins.  Co.  v.  Pennsylvania  Co.,  134 
Ind.  215  (33  N.  E.  Rep.  970).  So,  this  court  has  recently 
held  that  'payment  by  an  insurer  of  the  full  amount  of  a 
loss  caused  by  a  fire  negligently  set  is  a  complete  defense 
to  an  action  by  the  insured  against  the  person  liable  for 
the  negligence;  the  acceptance  of  such  payment  being,  in 
effect,  an  assignment  of  the  cause  of  action  to  the  insurer.' 
Allen  V.  Railway  Co.,  94  Wis.  93  (68  N.  W.  Rep.  873).  It 
is  also  well  settled  that,  where  property  is  thus  insured 
and  destroyed  by  the  negligence  of  a  railway  company,  the 
owner  of  the  property  rightfully  cannot  release  or  discharge 
the  right  of  action  which  the  insurance  company  would 
have  against  the  railway  on  making  payment  of  the  loss 
without  releasing  the  insurance  company.  Hart  v.  Rail- 
road Corp.,  13  Mete.  (Mass.)  99  (46  Am.  Dec.  719) ;  In- 
surance Co.  v.  Weller,  98  la.  731  (68  N.  W.  Rep.  443). 
The  assured  cannot  recover  from  both  parties  for  the  entire 
loss.  The  liability  of  the  railway  company  is,  in  legal  ef- 
fect, first  and  principal,  and  that  of  the  insurer  secondary, 
not  in  the  order  of  time,  but  in  the  order  of  ultimate  liabil- 
ity. Insurance  Co.  v.  Weller,  98  la.  731  (68  N.  W.  Rep. 
443)  ;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Pullman  Southern 
Car  Co.,  139  U.  S.  88  (11  Sup.  Ct.  Rep.  490).  Thus,  it  has 
been  held  that  'where  an  insurance  company  pays  the  in- 
sured for  a  loss  by  fire  occasioned  by  the  fault  of  a  rail- 
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way  company,  and  the  insured  afterwards  receives  the  amount 
from  the  railway  company,  in  satisfaction  of  his  damages,  he 
holds  it  in  trust  for  the  insurers,  and  they  may  recover  it  frcMn 
him  by  suit  in  equity.  Insurance  Co.  v.  Hutchinson,  21  N.  J. 
Eq.  107.  So,  in  the  New  York  case  cited,  it  was  held  that, 
'if  the  assured  receives  the  damages  from  the  wrongdoer 
before  payment  by  the  insurer,  the  amount  so  received  will 
be  applied  pro  tanto  in  discharge  of  the  policy/  Connecti- 
cut Fire  Ins.  Co.  v.  Erie  Railway  Co.,  73  N.  Y.  399." 

Sec.  747.  Contributory  negligence.  Where  the  proxi- 
mate cause  of  the  destruction  of  property  by  a  gas,  fire 
burning  in  a  stove  was  the  defective  condition  of  the  stove, 
a  gas  company  furnishing  the  gas  cannot  be  held  liable 
therefor  on  account  of  the  irregularity  of  the  pressure. 
Westfield  Gas  &  Milling  Co.  v.  Hinshaw,  22  Ind.  App.  499 
(53  N.  E.  Rep.  1069).  In  Indiana  a  judgment  cannot  be 
sustained  against  a  railroad  company  for  damages  caused 
by  fire  originating  on  its  right  of  way,  unless  it  affirrnatively 
appears  that  the  plaintiff  was  free  from  contributory  neg- 
ligence. Baltimore  &  O.  S.  W.  R.  Co.,  v.  Does,  20  Ind. 
App.  680  (51  N.  E.  Rep.  368).  Construing  and  applying 
Mo.  Rev.  Stat.  1889,  §  2615,  making  a  railroad  company  re- 
sponsible in  damages  for  the  injury  or  destruction  of  any 
property  by  fire  communicated  directly  or  indirectly  by  its 
locomotives,  and  giving  it  an  insurable  interest  in  property 
upon  the  route  of  its  road,  it  is  held  that  a  railroad  com- 
pany is  made  an  insurer  against  fire  set  out  by  its  engines, 
and  the  question  of  the  contributory  negligence  of  the 
owner  of  the  property  injured  or  destroyed  is  immaterial 
and  has  no  effect  on  his  right  to  recover.  Matthews  v. 
Missouri  Pac.  Ry.  Co.,  142  Mo.  645  (44  S.  W.  Rep.  802). 
Citing,  Laird  v.  Railroad  Co.,  62  N.  H.  254  (13  Am.  St. 
Rep.  564)  ;  West  v.  Railway  Co.,  77  la.  654  (35  N.  W.  Rep. 
479;  42  N.  W.  Rep.  512)  ;  Rowell  v.  Railroad  Co.,  57  N.  H. 
135  (24  Am.  Rep.  59).  One  who  suffers  a  window  to  re- 
main broken  for  two  or  three  days  in  the  side  of  a  build- 
ing in  which  hay  is  stored  near  and  next  to  a  railroad  track, 
is  not  guilty,  as  a  matter  of  law,  of  such  contributory  neg- 
ligence as  will  prevent  recovery  by  him  for  a  fire  caused 
by  a  spark  from  a  locomotive  entering  through  such  broken 
window.    Wild  v.  Boston  &  M.  R.  R.,  171  Mass.  245  (50  N. 
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E.  Rep.  533).  It  is  not  contributory  negligence  for  the 
owner  of  a  building  who  observes  a  locomotive  passing 
emitting  sparks  to  fail  to  keep  watch  on  the  building  im- 
mediately thereafter.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Scantland,  151  Ind.  488  (51  N.  E.  Rep.  1068).  Nor  is  it 
contributory  negligence  to  construct  a  warehouse  on  land 
adjoining  a  railroad  track  and  store  inflammable  material 
therein.  Cleveland,  C.  C.  &  bt.  L.  Ry.  Co.  v.  Scantland, 
151  Ind.  488  (51  N.  E.  Rep.  1068).  Under  111.  Rev.  Stat., 
ch.  114,  §  103,  it  is  not  contributory  negligence  on  the 
part  of  the  landowner  or  occupant  of  the  property  injured 
to  use  it  in  the  same  manner  as  it  would  have  been  used 
had  not  the  railroad  been  constructed,  American  Straw- 
board  Co.  v.  Chicago  &  A.  R.  Co.,  177  IJl.  513  (53  N.  E. 
Rep.  97) ;  or  to  fail  to  keep  his  land  free  from  dry  grass 
and  stubble  or  other  combustible  material.  Lombard  v. 
Witbeck,  173  111.  396  (51  N.  E.  Rep.  61).  For  particular 
■case  in  which  it  was  held  that  the  question  of  contributory 
negligence  was  for  the  jury,  see  Hygienic  Plate  Ice  Mfg. 
Co.  V.  Raleigh  &  A.  Air-Line  R.  Co.,  122  N.  C.  881  (29  S. 
E.  Rep.  575).  Particular  special  verdict  held  not  to  show 
5uch  due  care  and  diligence  on  the  part  of  the  land  owner 
as  will  sustain  a  verdict  in  his  favor.  Pennsylvania  Co.  v. 
Manderville,  22  Ind.  App.  697  (53  N.  E.  Rep.  489). 

Sec.  748.  Liability  of  railroad  for  fires — Negligence. 
A  provision  in  the  last  section  of  Ch.  37,  Okla.  Stat.  1893, 
that  "any  railroad  company  operating  any  line  in  this  terri- 
tory shall  be  liable  for  all  damages  sustained  by  fire  orig- 
inating from  operating  their  road,"  does  not  violate  the 
constitution  of  the  United  States,  as  depriving  the  railroad 
<:ompany  of  its  property  without  due  process  of  law,  or  as 
denying  to  it  equal  protection  of  the  laws,  and  provides  a 
liability  for  injuries  sustained,  as  stated  in  the  act,  although 
no  negligence  be  shown  on  the  part  of  the  railroad  company. 
Choctaw  O.  &  G.  R.  Co.  v.  Alexander,  7  Okla.  579  (52  Pac. 
Rep.  944).  Citing,  Mathews  v.  Railroad  Co.,  121  Mo.  298 
(24  S.  W.  Rep.  591;  25  L.  R.  A.  161);  Railroad  Co.  v. 
Mathews,  165  U.  S.  i  (17  Sup.  Ct.  Rep.  243).  For  further 
construction  of  this  statute,  see  Choctaw,  O.  &  G.  R.  Co.  v. 
Alexander,  7  Okla.  591  (54  Pac.  Rep.  421).  To  authorize 
a  recovery  of  damages  from  a  railroad  company  for  the 
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destruction  of  property  by  fire  caused  by  the  running  of 
its  locomotive,  it  must  appear  that  such  damage  was  oc- 
casioned by  the  fault  or  negligence  of  the  company  or  its 
agents ;  but  proof  that  a  fire  was  occasioned  by  sparks  from 
a  locomotive  creates  a  presumption  of  negligence  on  the 
part  of  the  company.  Gainesville,  J.  &  S.  R.  Co.  v.  Ed- 
mondson,  loi  Ga.  747  (29  S.  E.  Rep.  213).  The  rule  stated 
in  the  last  proposition  prevails  in  North  Carolina.  Hygienic 
Plate  Ice  Mfg.  Co.  v.  Raleigh  &  A.  Air-Line  R.  Co.,  122 
N.  C.  881  (29  S.  E.  Rep.  575).  A  railroad  company  is 
liable  for  damages  from  a  fire  caused  by  sparks  from  its 
engine  which  escaped  on  account  of  its  negligent  opera- 
tion, though  it  was  equipped  with  the  most  approved  ma- 
chinery for  the  prevention  of  the  emission  of  sparks,  Louis- 
ville &  N.  R.  Co.  V.  Dalton,  Ky.  (43  S.  W.  Rep. 
431 ;  19  Ky.  Law  Rep.  1318)  ;  and  where  a  fire  results  from 
the  gross  negligence  of  a  railroad  company  in  permitting 
combustible  material  to  accumulate  on  its  right  of  way,  it 
cannot  escape  liability  for  damages  occasioned  thereby  by 
proving  that  its  engines  were  supplied  with  the  most  ap- 
proved apparatus  for  preventing  the  emission  of  sparks, 
and  were  operated  with  skill,  Tutwiler  v.  Chesapeake  &  O. 
Ry.  Co.,  95  Va.  443  (28  S.  E.  Rep.  597).  A  railroad  com- 
pany which  negligently  permits  a  fire  kindled  on  its  right 
of  way  to  escape  and  do  damage  is  liable  therefor,  although 
the  fire  was  started  by  its  servants  while  acting  outside 
their  authority.  St.  Louis  &  S.  W.  Ry.  v.  Ford,  65  Ark. 
96  (45  S.  W.  Rep.  55).  A  railroad  company  may  be  held 
liable  for  property  destroyed  by  the  spreading  of  fire  neg- 
ligently started  by  it  on  premises  next  to  its  right  of  way, 
where  such  spreading  resulted  as  a  natural  consequence 
without  the  intervention  of  any  independent  and  responsible 
human  cause.  Chicago  &  E.  R.  Co.  v.  Kreig,  22  Ind.  App. 
393  (S3  N.  E.  Rep.  1033).  Storing  oil  by  a  railroad  com- 
pany on  its  platform  and  in  its  depot  buildings  was  held 
not  to  be  the  proximate  cause  of  a  fire  destroying  prop- 
erty of  an  adjacent  owner  which  originated  by  a  third  per- 
son carelessly  throwing  a  lighted  match  underneath  the 
platform  where  the  oil  was  stored.  Stone  v.  Boston  &  A. 
R.  Co.,  171  Mass.  536  (51  N.  E.  Rep.  i).  See  opinion  for  ex- 
haustive collation  of  authorities.  In  an  action  against  a 
railroad  company  to  recover  damages  for  the  destruction 
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of  property  by  fire  where  it  appeared  that  the  fire  started 
by  the  company's  negligence  after  spreading  more  than  a 
mile  to  the  northeast,  near  the  plaintiff's  property,  met  a 
fire  having  no  responsible  origin,  coming  from  the  north- 
west, after  their  union  the  fire  spread  to  and  destroyed  the 
plaintiff's  property,  it  appearing  that  either  fire,  if  the  other 
had  not  existed,  would  have  reached  the  property  and  caused 
its  destruction  at  the  same  time,  it  is  held  that  the  rule  of 
liability  in  case  of  joint  wrongdoers  does  not  apply;  that 
the  independent  fire  from  the  northwest  became  a  super- 
seding cause,  so  that  the  destruction  of  the  property,  with 
reasonable  certainty,  could  not  be  attributed  in  whole  or 
in  part  to  the  fire  having  a  responsible  origin ;  that  the  chain 
of  responsible  causation  was  so  broken  by  the  fire  from 
the  northwest  that  the  negligent  fire,  if  it  reached  the  prop- 
erty at  all,  was  a  remote  and  not  the  proximate  cause  of 
the  loss.  Cook  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co., 
98  Wis.  6^4  (74  N.  W.  Rep.  561 ;  67  Am.  St.  Rep.  830;  40 
L.  R.  A.  457).  The  question  as  to  whether  the  width  of 
a  fire  guard  along  the  railroad  right  of  way  is  sufficient  to 
prevent  the  escape  of  fire  from  passing  locomotives  is  a 
question  for  the  jury.  Buck  v.  Union  Pac.  Ry.  Co.,  59 
Kan.  328  (52  Pac.  Rep.  866). 


Sec.  749.  Action  for  injury  by  fire — Measure  of  dam- 
ages. The  measure  of  damages  for  the  destruction  of  a 
building  is  its  reasonable  value  at  the  time  of  its  destruc- 
tion. Matthews  v.  Missouri  Pac.  Ry.  Co.,  142  Mo.  645  (44 
S.  W.  Rep.  802)  ;  Hubbard  v.  New  York,  N.  H.  &  H.  R.  Co,, 
70  Conn.  563  (40  Atl.  Rep.  533).  One  whose  place  of  busi- 
ness has  been  destroyed  may  recover  gains  prevented  as 
well  as  losses  sustained,  if  they  are  such  as  naturally  may 
be  expected  to  follow  the  injury.  Choctaw,  O.  &  G.  R. 
Co.  V.  Alexander,  7  Okla.  579  (52  Pac.  Rep.  944).  Citing, 
Hoge  V.  Norton,  22  Kan.  380;  James  v.  Adams,  8  W.  Va. 
568 ;  Railroad  Co.  v.  Coyle,  55  Pt.  St.  396 ;  Railroad  Co.  v. 
Butler,  57  Pa.  St.  335 ;  Railroad  Co.  v.  Dale,  76  Pa.  St.  47  ; 
Albert  v.  Railroad  Co.,  2  Daly,  389;  Moore  v.  Schultz,  31 
Md.  418;  Lawson  v.  Price,  45  Md.  123;  Sturgis  v.  Frost, 
56  Ga.  188;  Morey  v.  King,  49  Vt.  304. 


Sec.  750.    Action  for  injury  by  fire — ^Pleadings — In- 
structions.   It  is  a  sufficient  allegation  of  a  railroad  com- 
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pany's  duty  to  allege  that  it  Is  "to  so  operate  its  road  and 
its  engines  running  thereon  that  fire  shall  not  escape  and 
be  communicated  therefrom."  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Tripp,  175  111.  251  (51  N.  E.  Rep.  833).  Particular 
complaint  held  sufficient.  Chicago  &  E.  R.  Co.  v.  Kreig^ 
22  Ind.  App.  393  (53  N.  E.  Rep.  1033).  For  cases  determin- 
ing particular  questions  of  pleading,  see  Lieuallen  v.  Mos- 
grove,  33  Or.  282  (54  Pac.  Rep.  200).  It  is  not  error  for 
the  court  to  instruct  the  jury  that  "ordinary  care"  is  a 
relative  term  depending  on  circumstances  and  conditions. 
Riley  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  71  Minn.  425  (74 
N.  W.  Rep.  171).  In  an  action  against  a  railroad  company 
for  starting  a  fire  it  is  not  entitled  to  a  peremptory  instruc- 
tion in  its  favor  where  the  evidence  tends  to  prove  that 
the  fire  was  communicated  by  one  of  its  locomotives,  al- 
though that  fact  is  not  clearly  established.  Chicago  &  A. 
R.  Co.  V.  Esten,  178  111.  192  (52  N.  E.  Rep.  954).  For  cases 
determining  the  applicability  of  particular  instructions,  see 
American  Strawboard  Co.  v.  Chicago  &  A.  R.  Co.,  177  111. 
513  (53  N.  E.  Rep.  97)  ;  Chicago  &  E.  R.  Co.  v.  Kreig,  22 
Ind.  App.  393  (53  N.  E.  Rep.  1033). 


Sec.  751.  Action  for  injury  by  firer— Evidence.  Per- 
sons familiar  with  the  cost  of  buildings  which  have  been 
destroyed  by  fire  may  testify  as  to  their  value.  Matthews 
V.  Missouri  Pac,  Ry.  Co.,  142  Mo.  645  (44  S.  W.  Rep.  802). 
In  Kentucky  it  is  held  that  in  an  action  against  a  railroad 
company  for  fire  caused  within  the  limits  of  a  city  from  the 
negligent  operation  of  its  engine,  an  ordinance  of  the  city 
regulating  the  speed  of  trains  therein  is  not  admissible  to 
show  that  the  train  was  running  at  an  unlawful  speed. 
Louisville  &  N.  R.  Co.  v.  Dalton,        Ky.  (43  S.  W. 

Rep.  431;  19  Ky.  Law  Rep.  1318).  That  fire  was  oc- 
casioned by  sparks  emitted  from  a  locomotive  may  be  shown 
by  circumstantial  evidence,  but  it  must  be  sufficient  to  es- 
tablish a  reasonable  inference  to  that  effect  and  not  a  mere 
suspicion  or  conjecture.  Gainesville,  J.  &  S.  R.  Co.  v.  Ed- 
mondson,  loi  Ga.  747  (29  S.  E.  Rep.  213).  Testimony  that 
a  locomotive  which  is  claimed  to  have  started  a  fire  was 
seen  "throwing  cinders  from  its  smokestack,"  a  few  days 
thereafter  while  passing  along  the  same  grade  is  admis- 
sible.    Baltimore  &  O.  S.  W.  R.  Co.  v.  Tripp,  175  111.  251 
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(51  N.  E.  Rep.  833).  Evidence  that  at  the  time  a  loco- 
motive passed  a  building  it  was  "throwing  smoke  and 
sparks"  and  that  soon  after  a  fire  was  discovered  in  a 
building  on  the  side  next  to  the  railroad  track  is  sufficient 
to  warrant  a  finding  that  the  fire  was  communicated  by  the 
locomotive.  Wild  v.  Boston  &  M.  R,  R.,  171  Mass.  245  (50 
N.  E.  Rep.  533) ;  Hypenic  Plate  Ice  Mfg.  Co.  v.  Raleigh 
&  A.  Air-Line  R.  Co.,  122  N,  C.  881  (29  S.  E.  Rep.  575). 
Applying  111.  Rev.  Stat.,  ch.  114,  par.  103,  providing  that 
proof  that  a  fire  was  caused  by  a  locomotive  is  prima  facie 
evidence  of  negligence  by  the  railroad  company,  it  is  held 
that  in  an  action  against  a  railroad  company  for  destroying 
a  building  by  fire  the  plaintiff  cannot  show,  in  rebuttal  of 
the  defendant's  evidence  that  the  fire  was  caused  by  some 
agency  inside  the  building,  that  other  fires  were  caused 
by  defendant's  engines.  First  Nat.  Bank  .v.  Lake  Erie  & 
W.  R.  Co.,  174  111.  36  (50  N.  E.  Rep.  1023).  This  statute 
is  constitutional,  Baltimore  &  O.  S.  W.  R.  Co.  v.  Tripp,  175 
111.  251  (51  N.  E.  Rep.  833)  ;  and  places  on  the  railroad  com- 
pany the  burden  of  avoiding  the  effect  of  the  presump- 
tion of  negligence  created  by  it,  by  proving  that  the  engine 
causing  the  fire  was  at  the  time  equipped  with  the  best  and 
most  approved  appliances  to  prevent  the  escape  of  fire,  and 
that  the  same  was  in  good  repair,  and  the  engine  properly 
and  carefully  managed,  American  Strawboard  Co.  v.  Chi- 
cago &  A.  R.  Co.,  177  111.  513  t53  N.  E.  Rep.  97).  Sub- 
stantially the  same  rule  established  by  the  Illinois  statute 
is  enforced  in  Georgia  without  a  statute.  Gainesville,  J. 
&  S.  R.  Co.  V.  Edmondson,  loi  Ga.  747  (29  S.  E.  Rep. 
213).  Particular  evidence  held  sufficient  to  sustain  a  ver- 
dict holding  a  railroad  company  liable  for  fire  caused  by  its 
engine.  McDoel  v.  Gill,  23  Ind.  App.  95  (53  N.  E.  Rep. 
956)  ;  Tutwiler  v.  Chesapeake  &  O.  Ry.  Co.,  95  Va.  443  (28 
S.  E.-  Rep.  597).  Particular  evidence  held  insufficient  to 
show  that  a  fire  destroying  property  was  started  by  a  rail- 
road company.  Baxter  v.  Great  Northern  Ry.  Co.,  73  Minn. 
189  (75  N.  W.  Rep.  1 1 14);  Gainesville,  J.  &  S.  R.  Co.  v. 
Edmondson,  loi  Ga.  747  (29  S.  E.  Rep.  213).  For  cases 
determining  particular  questions  as  to  the  admissibility  of 
evidence  and  the  applicability  of  instructions,  see  Chicago 
&  A.  Ry.  Co.  V.  Glenny,  175  111.  238  (51  N.  E.  Rep.  896)  ; 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Scantland,  151  Ind. 
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488  (51  N.  E.  Rep.  1068) ;  Chicago  &  E.  R.  Co.  v.  Kreig, 
22  Ind.  App.  393  (53  N.  E.  Rep.  1033)  ;  Brown  v.  Benson, 
loi  Ga.  753  (29  S.  E.  Rep.  215). 

Sec.  752.  Action  against  railroad  company  for  injury 
by  fire — ^Admission  of  evidence  as  to  the  starting  of  other 
fires.  Where  fire  has  been  caused  by  sparks  from  a  par- 
ticular locomotive  which  is  identified  as  one  or  the  other 
of  two  locomotives,  evidence  of  other  fires  kindled  by  dif- 
ferent locomotives  is  inadmissible.  First  Nat.  Bank  v. 
Lake  Erie  &  W.  R.  Co.,  174  111.  36  (50  N.  E.  Rep.  1023). 
For  collection  of  authorities  applying  and  sustaining  this 
principle,  see  Chicago,  I.  &  L.  Ry.  Co.  v.  Gilmore,  22  Ind. 
App.  466  (53  N.  E.  Rep.  1078).  The  discovery  of  fire  soon 
after  the  passing  of  a  locomotive  of  a  railroad  company  and 
the  fact  that  other  fires  were  caused  by  its  locomotives  at 
about  the  same  time,  and  in  the  same  vicinity,  may  be  g^ven 
in  evidence.  Dunning  v.  Maine  Cent.  R.  Co.,  91  Me.  87  (39 
Atl.  Rep.  352;  64  Am.  St.  Rep.  208).  See  opinion  for  colla- 
tion of  numerous  authorities.  As  to  the  admissibility  of  evi- 
dence concerning  the  starting  of  other  fires,  the  supreme 
court  of  Georgia,  in  the  case  of  Brown  v.  Benson,  loi  Ga. 
753  (29  S.  E.  Rep.  215),  says:  "As  tending  to  show  that  fire 
was  set  out  by  the  defendant,  it  has  been  held  competent  to 
prove  that,  at  various  times  before  the  fire  occurred,  the 
engines  of  the  company  set  out  fires  along  its  line  in  the 
vicinity.  Railroad  Co.  v.  Richardson,  91  U.  S.  454 ;  Hender- 
son V.  Railroad  Co.,  144  Pa.  St.  461  (22  Atl.  Rep.  851 ;  27 
Am.  St.  Rep.  652 ;  16  L.  R.  A.  299) ;  Field  v.  Railroad  Co., 
32  N.  Y.  339;  Webb  v.  Railroad  Co.,  49  N.  Y.  420  (10  Am. 
Rep.  389)  ;  Koontz  v.  Navigation  Co.,  20  Or.  3  (23  Pac.  Rep. 
820)  ;  Steele  v  Railway  Co.,  74  Cal.  323  (15  Pac.  Rep.  851). 
Where  the  particular  engine  vr.hich  set  the  fire  is  known 
and  designated,  proof  that  it  set  other  fires  is  admissible. 
Ireland  v.  Railroad  Co.,  79  Mich.  163  (44  N.  W.  Rep.  426). 
Where  evidence  is  admissible  of  other  fires,  it  must  appear 
that  the  fires  were  not  very  remote  from  the  fire  causing 
the  damage.  If  the  fires  are  remote  in  time,  it  must  appear 
that  the  machinery  and  appliances  remained  in  the  same 
condition  of  repair,  or  the  evidence  will  not  be  admitted. 
Collins  V.  Railroad  Co.,  109  N.  Y.  243  (16  N.  E.  Rep.  50). 
Reasonable  latitude  must,  of  coure,  be  allowed.    The  pur- 
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pose  of  such  proofs  would  be  defeated  if  they  were  con- 
fined to  the  exact  or  precise  time  of  the  occurrence.  Hen- 
derson V.  Railroad  Co.,  144  Pa.  St.  461  (22  Atl.  Rep.  851 ; 
27  Am.  St.  Rep.  652;  16  L.  R.  A.  299).  It  has  been  held 
competent  to  show  that  coals  of  fire  had  previously  dropped 
or  been  found  on  the  track  at  or  near  the  place  where  the 
injury  occurred.  Smith  v.  Railroad  Co.,  10  R.  I.  22 ;  Rail- 
road Co.  V.  Chase,  11  Kan.  47.  Where  the  plaintiff  seeks 
to  confine  the  setting  of  the  fire  to  a  single  engine,  proof 
that  the  same  engine  set  other  fires  is  admissible.  Patton 
V.  Railway  Co.,  87  Mo.  117  (56  Am.  Rep.  446)  ;  Railroad 
Co.  V.  Bales,  16  Kan.  252 ;  Railway  Co.  v.  McCorkle,  12  Ind. 
App.  691  (40  N.  E.  Pep.  26)  ;  Railroad  Co.  v.  Middlecoff, 
150  111.  27  (37  N.  E.  Rep.  660).  That  evidence  of  other 
fires  set  out  by  the  same  engine  is  admissible  as  tending  to 
show  negligence,  and  that  former  fires  by  the  same  engine 
are  admissible  as  evidence  tending  to  prove  its  continued 
condition  or  construction,  see  Ireland  v.  Railroad  Co.,  79 
Mich.  163  (44  N.  W.  Rep.  426)  ;  Coale  v.  Railroad  Co.,  60 
Mo.  227;  Railway  Co.  v.  Rogers,  76  Va.  443;  Gibbons  v. 
Railroad  Co.,  58  Wis.  335  (17  N.  W.  Rep.  132);  Slossen 
V.  Railroad  Co.,  60  la.  215  (14  N.  W.  Rep.  244) ;  Lanning 
V.  Railroad  Co.,  68  la.  502  (27  N.  W.  Rep.  478) ;  Railroad 
Co.  V.  WoodruflF,  4  Md.  242 ;  Jacksonville,  T.  &  K.  W.  Ry. 
Co.  V.  Peninsular  Land,  Transp.  &  Mfg.  Co.,  27  Fla.  i  (9 
So.  Rep.  661 ;  17  L.  R.  A.  33,  65) ;  3  Elliott,  R.  R.,§§  1243, 
1244." 

Sec.  753.  Miscellaneous  notes.  Where  property  in  the 
possession  of  a  lessee  is  destroyed  by  fire  through  the  neg- 
ligence of  another,  the  lessee  may  recover  the  value  of  its 
use  for  the  unexpired  term.  Townley  v.  Oregon  Ry.  & 
Nav.  Co.,  33  Or.  323  (54  Pac.  Rep.  150).  The  right  of  the 
owner  of  property  to  recover  for  its  destruction  by  fire  is 
not  affected  by  the  fact  that  it  was  subject  to  a  trust  deed 
to  secure  the  payment  of  a  debt  at  the  time  of  its  destruc- 
tion, which  debt  was  paid  pending  the  action  for  damages. 
Matthews  v.  Missouri  Pac.  Ry.  Co.,  142  Mo.  645  (44  S.  W. 
Rep.  802).  The  fact  that  a  fire  originated  in  a  barn  soon 
after  the  owner  thereof  lay  down  to  sleep  on  combustible 
material  therein  with  a  lighted  pipe  in  his  mouth  will  sus- 
tain an  inference  that  such  negligent  act  was  the  cause  of 


§  758,  754  STATUTE  OF  FRAUDS.  714 

the  fire ;  and  he  will  be  held  liable  for  the  destruction  of 
the  property  of  another  resulting  from  the  spreading  of 
such  fire  without  intervening  causes,  though  the  atmos- 
pheric conditions  render  the  damages  much  more  serious 
than  ordinary.  Lillibridge  v.  McCann,  117  Mich.  84  (75 
N.  W.  Rep.  288;  41  L.  R.  A.  381 ;  72  Am.  St,  Rep.  553). 


STATUTE  OF  FRAUDS. 
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Sec.  754.  As  to  what  contracts  are  within  the  statute 
of  frauds — Parol  sales  and  gifts  of  real  estate.  The  interest 
of  contract  purchasers  in  land  cannot  be  surrendered  by 
parol.  Gfunow  v.  Salter,  118  Mich.  148  (76  N.  W,  Rep. 
325).  A  contract  for  the  purchase  of  standing  timber  is  a 
contract  for  an  interest  in  lands,  and  is  within  the  statute 
of  frauds.  Seymour  v.  Cushway,  100  Wis.  580  (76  N.  W. 
Rep.  769;  69  Am.  St.  Rep.  957).  A  sale  of  real  estate  made 
by  a  trustee  by  public  auction  for  which  no  memorandum 
is  made  in  writing  by  him  is  void.  Ralphsnyder  v.  Shaw» 
45  W.  Va.  680  (31  S.  E.  Rep.  953).  A  parol  agreement  by 
a  vendee,  who  has  taken  the  title  to  land  in  his  own  name 
with  a  third  person,  that,  if  the  latter  will  furnish  a  por- 
tion of  the  purchase  money,  he  may  have  a  proportional 
interest  in  the  land,  is  for  the  purchase  of  an  interest  ia 
land  and  is  not  enforceable.  Allen  v.  Caylor,  120  Ala.  251 
(24  So.  Rep.  512;  74  Am.  St.  Rep.  31).  A  verbal  sale  of 
a  structure  placed  on  land  by  the  owner  thereof  in  such  a 
manner  as  to  create  a  presumption  that  he  intended  to 
make  it  a  ptirt  of  the  land,  without  first  severing  it  from 
the  land,  is  void  under  the  statute  of  frauds.  Brown  v. 
Roland,  92  Tex.  54  (45  S.  W.  Rep.  795).  A  parol  contract 
between  the  promoters  of  a  corporation  and  one  of  their 
number,  that  if  he  will  purchase  a  site  for  a  factory,  build 
and  equip  the  same,  and  turn  it  over  to  the  corporation,  a 
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certain  part  of  its  capital  stock  would  be  transferred  to  him, 
is  a  contract  contemplating  the  sale  and  conveyance  of  real 
estate,  and  is  void  under  the  statute  of  frauds.  McLennan 
V.  Boutell,  117  Mich.  544  (76  N.  W.  Rep.  75).  The  excep- 
tion of  the  Nebraska  statute  of  frauds  with  regard  to  es- 
tates arising  by  act  or  operation  of  law  >does  not  embrace 
cases  where  the  estate  depends  solely  on  the  intention  of 
parties  to  a  contract ;  and  a  court  of  equity  cannot  give  effect 
to  an  oral  contract  declared  void  by  the  statute  of  frauds, 
under  pretense  of  aiding  an  imperfect  attempt  to  execute 
a  contract.  Bloomfield  State  Bank  v.  Miller,  55  Neb.  243 
(75  N.  W.  Rep.  569;  70  Am.  St.  Rep.  381 ;  44  L.  R.  A.  387). 
Applying  Ida.  Rev.  Stat.,  §  6007,  it  is  held  that  a  verbal 
contract  for  the  sale  of  real  estate  is  not  admissible  in  evi- 
dence against  a  stranger  to  such  contract.  McGinness  v. 
Stanfield,        Ida.  (55   Pac.   Rep.    1020).     A  donee  of 

lands  under  a  parol  gift  thereof,  who  takes  possession  of 
the  lands  and  makes  valuable  improvements  thereon,  may 
enforce  specific  performance  of  the  gift.  Ellis  v.  Dasher, 
loi  Ga.  5  (29  S.  E.  Rep.  268).  Particular  evidence  held 
insufficient  to  establish  a  parol  agreement  by  the  father 
to  convey  lands  as  a  gift  to  his  son.  Geer  v.  Goudy,  174 
111.  514  (51  N.  E.  Rep.  623). 

Sec.  755.  As  to  what  contracts  are  not  within  the  stat- 
ute of  frauds.  The  statute  has  no  application  to  executed 
contracts.  Merrell  v.  Witherby,  120  Ala.  418  (23  So.  Rep. 
994;  74  Am.  St.  Rep.  39).  The  obligation  of  a  tenant  hold- 
ing over  to  pay  rent  is  not  within  the  statute  of  frauds ;  the 
holding  over  being  equivalent  to  a  new  entry.  Baltimore 
&  O.  R.  Co.  V.  West,  57  O.  St.  161  (49  N.  E.  Rep.  344). 
Where  one  indebted  to  divers  persons  conveys  his  real  es- 
tate to  another  in  consideration  of  his  promise  to  pay  such 
indebtedness,  the  creditors  of  the  grantor  may  enforce  such 
agreement  against  the  grantee,  though  not  in  writing.  Feld- 
man  v.  McGuire,  34  Or.  309  (55  Pac.  Rep.  872).  Neb. 
Comp.  Stat.,  ch.  32,  §  8,  declaring  void  every  agreement  that, 
by  its  terms  is  not  to  be  performed  within  a  year  from  the 
making  thereof,  unless  such  agreement,  or  some  note  or 
memorandum  thereof,  be  in  writing  and  subscribed  by  the 
party  charged  therewith,  does  not  render  invalid  a  cov- 
enant by  a  grantee  in  a  deed  to  pay  a  mortgage  on  the 
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premises  not  due  for  more  than  a  year  after  the  delivery 
of  the  deed.  Kendall  v.  Garneau,  55  Neb.  403  (75  N.  W. 
Rep.  852). 

Sec.  756.  Sufficiency  of  memorandum.  A  contract  of 
sale  signed  by  the  vendor  alone  is  sufficient  where  it  is  ac- 
cepted by  the  vendee  who  seeks  specific  performance.  Mc- 
Pherson  v.  Fargo,  10  S.  Dak.  61 1  (74  N.  W.  Rep.  1057 ;  66 
Am.  St.  Rep.  723),  applying  S.  Dak.  Comp.  Laws,  §§  3617, 
4630;  Perry  v.  Paschal,  103  Ga.  134  (29  S.  E.  Rep.  703). 
An  instrument  written  and  signed  by  one  person  for  an- 
other in  his  presence  and  by  his  direction  is  sufficient  to 
bind  him  under  the  statute  of  frauds  without  any  written 
authority  to  sign  for  him ;  and  the  execution  of  the  instru- 
ment in  such  a  manner  may  be  proved  by  parol  evidence. 
Morton  v.  Murray,  176  111.  54  (51  N.  E.  Rep.  767;  43  L.  R. 
A.  529).  A  memorandum  of  the  sale  of  land  signed  by  one 
individually,  which  does  not  purport  to  be  made  for  or  on 
behalf  of  others,  is  not  a  contract  for  the  sale  of  anything 
except  the  individual  interest  of  the  person  signing.  Lin- 
ville  V.  Langford,        Ky.  (47  S.  W,  Rep.  248;  20  Ky. 

Law  Rep.  590).  To  satisfy  the  statute,  the  memorandum 
must  contain  all  the  essential  terms  of  the  contract,  either 
by  its  terms  or  by  reference  to  other  writings  so  that  it  will 
not  be  necessary  to  resort  to  parol  evidence  to  explain  it. 
It  must  be  definite  in  respect  to  the  intention  of  the  parties, 
who  they  are,  their  relation  one  to  the  other, — ^who  is  the 
seller,  who  the  buyer, — the  property,  the  price,  and  terms 
of  payment.  Seymour  v.  Cushway,  100  Wis.  580  (76  N. 
W.  Rep.  769;  69  Am.  St.  Rep.  957).  A  memorandum  of  a 
contract  of  sale  which  neither  states  the  price  nor  furnishes 
the  means  or  data  whereby  the  same  can  be  ascertained, 
is  insufficient.  Kelly  v.  Thuey,  143  Mo.  422  (45  S.  W. 
Rep.  300).  A  deed  of  realty  and  a  note  given  for  the  pur- 
chase price  which,  when  construed  together,  contain  a  de- 
scription of  the  property  sold,  the  consideration  to  be  paid, 
and  show  a  delivery  of  possession  to  the  purchaser,  con- 
stitute sufficient  memorandum  to  satisfy  the  statute  of 
frauds,  Folmar  v.  Carlisle,  117  Ala.  449  (23  So.  Rep.  551)  ; 
but  an  undelivered  deed  of  conveyance  will  not  be  held 
sufficient  as  a  memorandum  of  a  contract  of  sale  where  its 
recital  as  to  the  conditions  is  not  sufficiently  clear  tin- 
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equivocally  to  determine  the  amount  which  the  vendee 
should  pay,  Stockwell  v.  Williams,  68  N.  H.  75  (41  Atl. 
Rep.  973).  Particular  ordinance  held  to  be  a  sufficient 
memoraudum  of  a  contract  by  a  city  by  which  it  becomes 
the  assignee  of  a  lease  and  assumes  the  performance  of  the 
obligations  of  the  lessee.  Curtis  v.  City  of  Plymouth,  67 
N.  H.  506  (39  Atl.  Rep.  439).  For  a  case  in  which  par- 
ticular letters  were  held  sufficient  to  satisfy  the  statute  of 
frauds,  see  Brooks  v.  Miller,  103  Ga.  712  (30  S.  E.  Rep. 
630). 


Sec.  757.  Part  performance — ^Payment  of  purchase 
price.  Full  performance  by  a  vendee  of  personal  services 
which  constitute  a  consideration  for  an  oral  contract  to  con- 
vey land  to  him  will  take  the  agreement  out  of  the  statute 
oi  frauds.  Hall  v.  Harris,  145  Mo.  614  (47  S.  W.  Rep.  506). 
A  parol  contract  to  convey  land  may  be  taken  out  of  the 
statute  of  frauds  by  part  performance.  Hancock  v.  Mel- 
loy,  187  Pa.  St.  371  (41  Atl.  Rep.  313).  In  Colorado  a  parol 
contract  is  taken  out  of  the  statute,  where  the  considera- 
tion has  passed,  the  contract  has  been  fully  performed  by 
both  parties  and  possession  taken  in  pursuance  thereof. 
McLure  v.  Koen,  25  Colo.  284  (53  Pac.  Rep.  1058).  A  party 
wall  agreement  which  has  been  executed  or  so  far  per- 
formed as  to  estop  the  parties  from  denying  the  existence 
of  the  easement,  is  valid.  Horr  v.  Hollis,  20  Wash.  424 
(55  Pac.  Rep.  565).  Payment  of  part  of  the  purchase  money 
and  taking  possession  is  sufficient  to  take  a  contract  out 
of  the  statute.  Merrell  v.  Witherby,  120  Ala.  418  (23  So. 
Rep.  994;  74  Am.  St.  Rep.  39).  Where,  at  the  time  a 
mother  conveyed  property  to  her  son  in  order  that  he  might 
exchange  it  for  other  property,  there  was  a  parol  agree- 
ment between  them  that  if  the  exchange  was  effected  he 
would  secure  her  by  a  mortgage  for  the  price  of  the  land, 
and  if  it  failed  he  would  reconvey  the  land  to  her,  she  re- 
taining possession  until  the  trade  was  made,  it  is  held 
that  upon  the  failure  to  consummate  the  trade  she  could 
enforce  a  specific  performance  of  such  parol  agreement  as 
she  would  be  regarded  as  a  purchaser  in  possession  who 
had  paid  the  full  consideration.  Simonton  v.  Godsey,  174 
111.  28  (51  N.  E.  Rep.  75).  Where,  pending  a  judicial  sale 
of  land  in  which  a  woman  has  a  dower  interest  a  third 
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person  agrees  with  her  to  bid  in  the  land  and  reconvey 
the  same  to  her,  and  after  such  purchase  accepts  from  her 
the  amount  of  the  bid  and  permitted  her  to  pay  the  taxes, 
insurance  and  interest  and  to  make  repairs,  there  is  such 
a  part  performance  as  will  enable  her  to  compel  him  to 
reconvey,  under  2  N.  Y.  Rev,  Stat.,  p.  135,  §  10.  Cauda  v. 
Totten,  157  N.  Y.  281  (51  N.  E.  Rep.  989).  Particular  part 
performance  held  sufficient  to  take  a  parol  contract  for  the 
sale  of  land  out  of  the  statute  of  frauds.  Hancock  v.  Mel- 
loy,  187  Pa.  St.  371  (41  Atl.  Rep.  313). 


Sec.  758.  Part  performance — Possession  and  improve- 
ments. In  New  Jersey  and  West  Virginia  it  is  held  that 
the  taking  possession  of  land  under  a  parol  contract  of  pur- 
chase, alone  is  sufficient  to  remove  the  contract  from  the 
operation  of  the  statute  of  frauds,  Coggswell  &  Boulter  Co. 
V.  Coggswell,        N.  J.  Eq.  (40  Atl.  Rep.  213) ;  Elbon 

v.  Adams,  44  W.  Va.  237  (30  S.  E.  Rep.  150) ;  and  as  a 
general  rule  the  taking  possession  and  making  permanent 
improvements  on  land  under  an  oral  executory  contract  of 
sale  will  take  the  contract  out  of  the  statute  of  frauds,  Lati- 
mer V.  Hamill,  Ariz.  (52  Pac.  Rep.  364).  The  same 
rule  applies  to  a  parol  gift  of  land.  Ellis  v.  Dasher,  loi 
Ga.  5  (29  S.  E.  Rep.  268):  And  possession  by  the  father 
of  an  infant  donee  will  inure  to  his  benefit  and  take  the 
contract  out  of  the  statute  of  frauds.  Ellis  v.  Dasher,  loi 
Ga.  5  (29  S.  E.  Rep.  268) ;  Dasher  v.  Ellis,  102  Ga.  830  (30 
S.  E.  Rep.  544).  Taking  possession  by  a  vendee  and  his 
performance  of  personal  services  which  constitute  a  con- 
sideration for  a  contract,  is  sufficient  part  performance  to 
remove  a  parol  contract  for  a  sale  of  land  from  the  opera- 
tion of  the  statute  of  frauds.  Hill  v.  Den,  121  Cal.  42  (53 
Pac.  Rep.  642).  Where  a  parent  makes  a  parol  promise 
to  a  child  to  convey  a  tract  of  land  if  the  child  will  take 
possession  of  and  reside  upon  and  improve  the  same,  and 
in  reliance  upon  the  promise  the  child  takes  possession  and 
makes  improvements  of  a  permanent  and  valuable  char- 
acter a  court  of  equity  will  decree  specific  performance  of 
the  agreement.  Fonts  v.  Roof,  171  111.  568  (50  N.  E.  Rep. 
653)  f  Gaines  y.  Kendall,  176  111.  228  (52  N.  E.  Rep.  141). 
To  the  same  effect  is  the  case  of  Dunn  v.  Berkshire,  175 
111.  243  (51  N.  E.  Rep.  770).     Where  a  stranger  to  a  deed. 
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in  which,  for  whose  benefit,  a  right  of  way. is  reserved  by 
the  grantor  in  pursuance  of  a  parol  contract  between  them, 
conveys  to  such  grantor  another  right  of  way  in  considera- 
tion of  such  reservation,  with  knowledge  of  the  grantee  in 
the  deed,  and  takes  possession  of  and  opens 'and  uses  the 
reserved  way,  there  is  a  sufficient  part  performance  to  take 
the  contract  out  of  the  statute  of  frauds.  Beinlein.v.  Johns, 
Ky.  (44  S.  W.  Rep.  128;  19  Ky.  Law  Rep.  1969). 

Sec.  759.  Miscellaneous  notes.  Courts  will  not  allow 
the  statute  of  frauds  to  be  invoked  to  perpetrate  a  fraud 
Wilke  V.  Miller,  171  111.  556  (49  N.  E.  Rep.  484).  When  the 
statute  of  frauds  is  relied  upon  as  a  defense  it  must  be 
pleaded,  Barnes  v.  Black  Diamond  Coal  Co.,  loi  Tenn.  354 
(47  S.  W.  Rep.  498)  ;  and  the  bar  of  the  statute  cannot  be 
raised  on  objection  to  evidence,  McLure  v.  Koen,  25  Colo. 
^84  (53  Pac.  Rep.  1058) ;  but  the  defense  of  the  statute  of 
frauds  is  available  under  an  answer  denying  the  agree- 
ment set  up  in  the  petition,  Hillman  v.  Allen,  145  Mo.  638 
{47  S.  W.  Rep.  509).  A  parol  contract  to  form  a  partner- 
ship in  the  purchase  of  standing  timber  will  not  be  taken 
out  of  the  statute  in  favor  of  a  party  who  had  no  existing 
interest  in  the  property,  performed  no  act  of  part  perform- 
ance or  parted  with  nothing  under  the  contract,  simply 
upon  the  ground  that  the  refusal  of  the  other  party  to  per- 
form the  agreement  would  be  a  fraud.  Seymour  v.  Cush- 
way,  100  Wis.  580  (76  N.  W.  Rep.  769;  69  Am.  St.  Rep.  957). 
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Sec.  760.  As  to  when  the  statute  begins  to  run.  The 
statute  of  limitations  does  not  begin  to  run  against  a  remain- 
derman until  the  death  of  the  life  tenant.    Clark  v.  Parsons, 

N.  H.  (39  Atl.  Rep.  898) ;  New  South  Bldg.  &  L. 
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Ass'n  V.  Gann,  loi  Ga.  678  (29  S.  E.  Rep.  15).  Where  land 
is  in  the  possession  and  occupancy  of  one  holding  under  a 
widow's  dower  right  therein,  which  has  never  been  admeas- 
ured and  set  off  to  her,  the  statute  of  limitations  does  not  be- 
gin to  run  as  against  the  owner  until  dower  is  assigned  or  the 
death  of  the  widow.  Osbom  v.  Weldon,  146  Mo.  185  (47  S. 
W.  Rep.  936).  A  purchaser  of  land  who  has  paid  the  purchase 
price  may  be  barred  of  an  action  to  enforce  his  contract,  but 
the  statute  will  not  begin  to  run  so  long  as  he  is  in  possession 
of  the  land.  Scadden  Flat  Gold-Min.  Co.  v.  Scadden,  121  Cal. 
33  (53  Pac.  Rep.  440).  As  against  an  action  to  be  subrogated 
to  the  lien  of  a  mortgage  by  one  who  has  paid  it  off  in  order  to 
prevent  foreclosure,  the  statute  of  limitations  begins  to  run 
from  the  time  the  notes  secured  by  the  mortgage  become  due, 
and  not  when  the  same  were  paid.  Miner,  J.,  dissenting. 
FuUerton  v.  Bailey,  17  Utah  85  (53  Pac.  Rep.  1020).  Where 
a  widow's  rights  in  a  homestead  are  terminated  by  her  aban- 
donment of  it,  in  case  of  such  abandonment,  the  statute  of  lim- 
itations begins  to  run  against  those  entitled  to  the  homestead 
not  from  the  widow's  death,  but  from  the  time  of  the  aban- 
donment. Killeam  v.  Carter,  65  Ark.  68  (44  S.W.Rep.  1032). 
Persons  residing  in  the  same  town  in  which  a  deed  alleged  to 
be  fraudulent  as  to  the  grantor's  creditors  is  recorded,  and 
who  have  doubts  as  to  his  solvency,  and  are  from  time  to  time 
becoming  his  sureties,  will  be  charged  with  constructive  notice 
of  the  deed  from  the  time  of  its  recording  so  as  to  start  the 
statute  of  limitations  to  running  against  an  action  to  set  it 
aside.    Poynter  v.  Mallory,        Ky.  (45  S.  W.  Rep.  1042; 

20  Ky.  Law  Rep.  284).  N.  H.  Rev.  Stat,  ch.  181,  §§  i,  2, 
construed  and  applied — particular  acts  held  to  constitute  such 
disseisin  as  to  start  the  statute  to  running  against  the  heirs  of 
the  decedent.  Munroe  v.  Wilson,  68  N.  H.  58  (41  Atl.  Rep. 
240).  The  statute  begins  to  run  against  an  action  on  a  cove- 
nant of  the  grantee  assuming  and  agreeing  to  pay  a  mortgage 
from  the  time  the  debt  matures.  Pinch  v.  McCuUoch,  y2 
Minn.  71  (74  N.  W.  Rep.  897).  The  statute  does  not  begin 
to  run  against  an  action  on  an  implied  covenant  against  in- 
cumbrances until  a  sale  of  the  land  under  a  judgment  foreclos- 
mg  and  enforcing  the  incumbrance,  although  it  existed  when 
the  deed  was  made.  Seibert  v.  Bergman,  91  Tex.  411  (44  S. 
W.  Rep.  63).  Citing,  Prescott  v.  Trueman,  4  Mass.  629  (3 
Am.  Dec.  246) ;  Andrews  v.  Davison,  17  N.  H.  413  (43  Am. 
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Dec.  6o6)  ;  Moore  v.  Merrill,  17  N.  H.  75  (43  Am.  Dec.  593)  ; 
Funk  V.  Voneida,  ii  Serg.  &  R.  no  (14  Am.  Dec.  617) ;  Reed 
V.  Pierce,  36  Me.  455  (58  Am.  Dec.  761)  ;  Post  v.  Campau,  42 
Mich.  90  (3  N.  W.  Rep.  272)  ;  Wyatt  v.  Dunn,  93  Mo.  459 
(2  S,  W.  Rep.  402;  6  S.  W.  Rep.  273). 

Sec.  761.  As  to  when  the  statute  begins  to  run — ^Action 
against  railroad  company  for  taking  or  injuring  property — 
Action  to  abate  nuisnace.  If  a  railroad  corporation  con- 
structs its  line  of  road  without  making  compensation  for  lands 
taken  therefor,  and  subsequently  conveys  its  property  to  an- 
other railroad  corporation  without  such  other  assuming  and 
agreeing  to  pay  the  liability  of  the  vendor  corporation  for  the 
taking  of  such  land,  the  statute  of  limitations  runs  on  the  claim 
from  the  time  of  such  taking.  But  if  the  vendee  assumes  and 
agrees  to  pay  the  liabilities  of  the  vendor,  that  constitutes  a 
new  obligation  for  the  henefit  of  the  claimant  for  compensa- 
tion, and  the  statute  of  limitations  runs  on  such  obligation  from 
the  time  of  the  agreement  between  the  vendor  and  vendee. 
Kuhl  v.  Chicago  &  N.  W.  Ry.  Co.,  loi  Wis.  42  {^7  N.  W. 
Rep.  155).  The  statute  begins  to  run  as  to  an  action  against  a 
railroad  company  for  backing  water  upon  the  land  of  another 
by  the  construction  of  its  road,  from  the  time  of  the  comple- 
tion of  the  road.  Harrell  v.  Norfolk  &  C.  R.  Co.,  122  N.  C. 
822  (29  S.  II.  Rep.  56).  If  the  entire  damage  resulting  to  a 
property  owner  on  account  of  a  nuisance  accrues  at  one  time 
and  there  can  be  no  subsequent  loss,  the  statute  of  limitations 
begins  to  run  from  such  time ;  but  if  the  nuisance  may  be  said 
to  continue  from  day  to  day  and  to  create  a  fresh  injury  from 
day  to  day,  there  may  be  a  right  of  action  although  the  orig- 
inal right  of  action  has  been  lost  by  lapse  of  time.  Peck  v.  City 
of  Michigan  City,  149  Ind.  670  (49  N.  E.  Rep.  800).  If  a 
structure  is  not  necessarily  and  of  itself  a  permanent  and  con- 
tinuing nuisance,  but  only  becomes  such  in  consequence  of 
some  supervening  cause,  which  produces  special  injury  at  dif- 
ferent periods,  a  separate  action  lies  for  each  injury  thus  occa- 
sioned, and  the  statute  of  limitations  begins  to  run  against  such 
cause  of  action  only  from  the  time  of  its  accrual.  City  Council 
of  Augusta  V.  Lombard,  loi  Ga.  724  (28  S.  E.  Rep.  994), 
See  opinion  for  extensive  collation  of  authorities  on  the  sub- 
ject as  to  when  the  statute  of  limitations  begins  to  run  against 
actions  to  abate  nuisances. 
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Sec.  762.  Disabilities  of  parties.  The  statute  con- 
tinues to  run  against  an  infant  who  succeeds  to  the  rights  of 
one  against  whom  the  statute  has  already  begun  to  run.  Mun- 
roe  V.  Wilson,  68  N.  H  58  (41  Atl.  Rep.  240).  The  statute  of 
limitations  creating  title  by  adverse  possession  will  not  run 
against  one  in  whose  favor  a  right  of  action  accrued  while 
under  disability,  and  who  commenced  his  action  within  the 
statutory  period  after  the  removal  of  such  disability.  Neher 
V.  Armijo,  9  N.  Mex.  325  (54  Pac.  Rep.  236),  In  Missouri  it 
is  held  that  a  statute  (Rev.  Stat.  1889,  §§  1996,  6864),  grant- 
ing to  married  women  the  right  to  sue  and  be  sued  alone,  does 
not  repeal  by  implication,  §  6767,  exempting  them  from  the 
operation  of  the  statute  o^  limitations.  Lindell  Real-Estate 
Co.  V.  Lindell,  142  Mo.  61  (43  S.  W.  Rep.  368).  The  court 
calls  attention  to  the  conflict  of  authorities  on  this  subject  and 
cites  in  support  of  its  holding :  2  Wood,  Lim.,  §  240,  p.  579 ; 
Lattie-Morrison  v.  Holladay,  27  Or.  175  (39  Pac.  Rep.  iioo)  ; 
Hurlbut  V.  Wade,  40  O.  St.  603 ;  Alsup  v.  Jordan,  69  Tex.  300 
(6  S.  W.  Rep.  831 ;  5  Am.  St.  Rep.  53)  ;  Lippard  v.  Trout- 
man,  y2,  N.  C.  551 ;  Campbell  v.  Crater,  95  N.  C.  156;  North 
V.  James,  61  Miss.  761. 

Sec.  763.    Interruption  or  suspension  of  statute.    An 

entry  upon  wild  land  and  cutting  timber  therefrom  by  one 
claiming  under  a  bond  for  title,  constitutes  such  possession  as 
will  prevent  the  lapse  of  time  from  barring  his  equitable  title. 
Blakeley  v.  Pitman  Coal  Co.,        Ky.  (44  S.  W.  Rep.  447; 

19  Ky.  Law  Rep.  1810).  Kan.  Code  Civ.  Proc.,  §  15,  which 
excludes  the  period  of  absence  of  the  defendant  from  the  state 
from  the  time  of  the  commencement  of  an  action  against  him, 
does  not  apply  to  ejectment  cases,  where  defendant  or  his 
grantors,  though  absent,  have  been  in  possession  of  the  land 
by  tenant.  Ard  v.  Wilson,  60  Kan.  857  (56  Pac.  Rep.  80). 
Where  a  mortgage  provides  that  upon  default  in  the  pa)mient 
of  interest  or  taxes  when  due  the  whole  indebtedness  shall  ma- 
ture, and  both  such  defaults  occur,  a  subsequent  payment  of 
the  delinquent  taxes  by  the  mortgage  debtor  operates  to  stop 
the  running  of  the  statute  of  limitations  in  his  favor.  Douthitt 
v.  Farrell,  60  Kan.  195  (56  Pac.  Rep.  9).  Citing,  Smalley  v. 
Ranken,  85  la.  612  (52  N.  W.  Rep.  507).  The  acceptance  by 
a  mortgagor  of  the  release  of  a  portion  of  the  mortgaged  prem- 
ises, reciting  that  the  residue  of  the  lots  shall  remain  as  secur- 
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ity  for  whatever  money  shall  remain  unpaid  on  the  mortgage, 
does  not  constitute  an  acknowledgment  on  his  part  of  the  in- 
debtedness, so  as  to  stop  the  running  of  the  statute  of  limita- 
tions. Wellman  v»  Miner,  179  111.  326  (53  N.  E.  Rep.  609). 
Construing  and  applying  2  Bal.  Wash.  Codes  and  Stat.,  §  4817 
(2  Hill's  Code,  §  132),  providing  that  where  payments  have 
been  made  on  any  contract  after  the  same  shall  have  become 
due  the  limitation  shall  commence  from  the  time  the  last  pay- 
ment was  made,  it  is  held  that  a  payment  made  by  a  husband 
without  authority  from  his  wife  on  notes  executed  by  them, 
secured  by  a  mortgage  on  their  community  property,  does  not 
extend  the  statute  of  limitations  as  to  her.  Stubblefield  v. 
McAuliff,  20  Wash.  442  (55  Fac.  Rep.  637).  See  opinion  for 
exhaustive  discussion  on  this  subject  Where  an  amended 
petition  states  a  cause  of  action  for  redemption  from  a  fore- 
closure sale,  which  right  was  not  presented  and  claimed  in  the 
original  petition  the;  statute  of  limitations  runs  against  its  as- 
sertion up  to  the  filing  of  the  amended  petition.  Walker  v. 
Warner,  179  111.  16  (53  N.  E.  Rep.  594;  70  Am.  St.  Rep.  85). 
Where  the  statute  of  limitations  is  interposed  in  an  action  of 
ejectment,  and  it  is  shown  that  the  original  seizure  was  a  dis- 
seisin, any  subsequent  act  or  declaration  of  the  claimant,  or  his 
predecessor  in  title,  which  does  not  estop  the  claimant  to  plead 
the  statute,  nor  suspend  the  right  of  the  holder  of  the  title  to 
prosecute  an  action  to  recover  possession,  will  not  be  sufficient 
to  arrest  the  running  of  the  statute.  Neither  a  mere  offer  to 
buy  within  the  21  years,  nor  an  acknowledgment  by  the  claim- 
ant within  that  time  that  the  title  was  in  another,  or  that  the 
claimant  did  not  own  the  land,  will  have  that  effect.  McAllis- 
ter V.  Hartzell,  60  O.  St.  69  (53  N.  E.  Rep.  715).  Tenn.  Const. 
Amend.  Sched.,  §  4  (Feb.  22,  1865),  suspending  the  statute 
of  limitations  from  May  i,  1861,  to  Jan.  i,  1867,  does  not  ap- 
ply as  against  rights  acquired  by  adverse  possession  before  its 
passage.  Tennessee  Coal,  Iron  &  R.  Co.  v.  McDowell,  100 
Tenn.  565  (47  S.  W.  Rep.  153).  The  statutory  provisions  of 
Texas  (Pasch.  Dig.,  Arts.  4631,  4631a;  Const.  1869,  Art.  12, 
§  43;  Rev.  Stat.  1895,  Art.  3366),  suspending  the  statute  of 
limitations  during  the  Civil  war,  do  not  have  the  effect  of  tack- 
ing adverse  possession  before  the  war  with  that  had  after  aban- 
donment during  the  war.  Collier  v.  Couts,  92  Tex.  234  (47 
S.  W.  Rep.  525). 
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Sec.  764.  Laches — General  principles.  The  right  to 
redeem  may  be  lost  by  laches.  Walker  v.  Warner,  179  111.  16 
(53  N.  E.  Rep.  594;  70  Am.  St.  Rep.  85).  Mere  delay  which 
does  not  result  in  disadvantage  to  others  does  not  constitute 
such  laches  as  will  defeat  a  recovery  in  equity.  Ball  v.  Ball, 
20  R.  I.  520  (40  Atl.  Rep.  234).  Laches  cannot  be  imputed 
to  one  while  he  is  ignorant  of  his  rights,  Wilson  v.  Augur,  176 
111.  561  (52  N.  E.  Rep.  289)  ;  nor  to  one  in  the  peaceable  pos- 
session of  land  under  an  equitable  title,  for  delay  in  resorting 
to  a  court  of  equity  for  protection  against  the  legal  title,  Hayes 
V.  Carroll,  74  Minn.  134  (76  N.  W.  Rep.  1017).  One  havmg 
knowledge  of  the  equitable  right  of  another  to  reform  a  deed 
cannot  take  advantage  of  the  latter's  delay  in  seeking  the  re- 
formation. Dennis  v.  Northern  Pac.  Ry.  Co.,  20  Wash.  32a 
(55  Pac.  Rep.  210).  Nonresidence  and  poverty  are  not  of 
themselves  sufficient  excuses  for  laches.  Carter  v.  City  of 
Chattanooga,        Tenn.  (48  S.  W.  Rep.  117). 

Sec.  765.  Laches — Particular  cases.  A  delay  of  17 
years  will  bar  a  right  to  avoid  a  foreclosure  sale  for  irregu- 
larities. Fennyery  v.  Ransom,  170  Mass.  303  (49  N.  E.  Rep. 
620) .  Where  there  has  been  no  alteration  in  the  status  of  the 
parties  a  delay  of  14  months  will  not  bar  an  equitable  action 
to  cancel  a  deed  on  the  ground  of  fraud.  Du  Pont  v.  Du  Bos^ 
52  S.  C.  244  (29  S.  E.  Rep.  665).  Where  one  in  an  action  to 
recover  land  embraced  in  a  deed  signed  by  him  alleges  that  he 
only  recently  learned  of  the  deed,  because  of  the  fact  that  he 
was  a  minor  and  ignorant  of  its  contents  at  the  time  he  signed 
it,  sufficiently  shows  that  he  was  not  guilty  of  laches.  Carter  v. 
City  of  Chattanooga,        Tenn.  (48  S.  W.   Rep.   117). 

Tenants  in  common  who,  for  10  years  acquiesced  in  the  posses- 
sion and  improvement  of  the  property  by  a  grantee  of  a  mort- 
gagee who  purchased  at  a  foreclosure  of  a  mortgage  executed 
by  their  cotenant  to  which  foreclosure  they  were  parties,  will 
be  held  estopped  by  their  laches  from  asserting  any  interest  in 
the  premises  on  account  of  such  cotenancy.  Thompson  v. 
Ferry,        Ariz.  (56  Pac.  Rep.  741).    Where  one  whose 

sole  ground  for  attacking  the  title  of  another  is  the  fact  that  a 
deed  in  the  latter's  chain  of  title  was  executed  to  the  grantee 
unde  an  assumed  name,  remains  silent  for  more  than  20  years 
with  knowledge  of  all  the  facts,  while  the  latter  occupies  and 
improves  the  property,  he  will  be  held  to  have  lost  his  right  to 
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attack  such  title.  Holman  v.  Winterboer,  107  la.  270  {jy  N. 
W.  Rep.  1060).  The  right  of  a  riparian  owner  to  an  injunc- 
tion against  tlie  diversion  of  water  by  a  city  for  municipal  pur- 
poses, is  lost  by  thirty  years  acquiescence  in  the  diversion, 
although  during  that  time  he  had  not  been  wholly  deprived  of 
the  use  of  such  water  by  reason  of  the  city's  returning  it  to  the 
original  stream  in  the  form  of  sewage.  Fisk  v.  City  of  Hart- 
ford, 70  Conn.  721  (40  Atl.  Rep.  906;  66  Am.  St.  Rep.  147). 
For  particular  fact  cases  illustrating  the  application  of  the 
doctrine  of  laches,  see  Cross  v.  Tice,  102  Wis.  497  (78  N.  W. 
Rep.  564)  ;  Ellis  v.  Southwestern  Land  Co.,  102  Wis.  400  (78 
N.  W.  Rep.  747) ;  Lindell  Real-Estate  Co.  v.  Lindell,  142  Mo. 
61  (43  S.  W.  Rep.  368). 

Sec.  766.  Statute  of  limitations  and  laches  as  applied 
to  trusts  or  fiduciary  relations.  Time  begins  to  run  against 
a  trust  only  from  the  time  it  is  openly  disavowed  by  the  trustee, 
and  the  adverse  claim  is  clearly  and  unequivocally  made  known 
to  the  cestui  que  trust.  Scadden  Flat  Gold-Min.  Co.  v.  Scad- 
den,  121  Cal.  33  (S3  Pac.  Rep.  440).  Where  a  trustee  makes 
a  purchase  in  violation  of  his  trust  relation,  the  statute  of  fim- 
itations  begnns  to  run  immediately.  Broder  v.  Conklin,  121 
Cal.  282  (53  Pac.  Rep.  699).  The  statute  of  limitations  does 
not  begin  to  run  in  favor  of  one  collecting  money  under  fore- 
closure of  a  mortgage  as  trustee  for  bond  holders,  so  long  as 
he  recognizes  the  trust,  though  no  demand  for  the  money  is 
made.  Jones  v.  Henderson,  149  Ind.  458  (49  N.  E.  Rep.  443). 
The  statute  applies  to  implied  and  resulting  trusts.  Norton 
V.  McDevit,  122  N.C.  775  (30  S.  E.  Rep.  24)  ;  Reed  v.  Painter, 
145  Mo.  341  (46  S.W.Rep.  1089).  Where  a  husband  in  viola- 
tion of  his  agreement  took  title  to  property  purchased  with 
his  wife's  means  and  continued  to  hold  possession  thereof 
until  after  her  death,  the  statute  of  limitations  begins  to  run 
against  the  enforcement  of  the  resulting  trust  in  favor  of  the 
wife  by  her  heirs  from  the  date  of  her  death.  Faggart  v.Bost, 
122  N.C.  517  (29  S.  E.  Rep.  833).  The  statute  does  not  run 
against  a  cestui  que  trust  in  such  a  case  while  he  is  in  posses- 
sion. Norton  v.  McDevit,  122  N.  C  775  (30  S.  E.  Rep.  24). 
When  a  trustee  who  has  the  legal  title  and  the  sole  right  to  sue 
for  possesion  is  barred  by  adverse  possession,  the  cestui  que 
trust  though  under  disabilities  is  likewise  barred.  Walton  v. 
Ketohum,  147  Mo.  209  (48  S.  W.  Rep.  924).    Applying  the 
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rule  that  whenever  the  right  of  action  in  a  trustee  is  barred  by 
the  statute  of  limitations  the  right  of  the  cestui  que  trust  rep- 
resented by  him  is  also  barred,  it  is  held  t-hat  where  a  pur- 
chaser of  land  held  it  adversely  for  more  than  30  years  under 
a  conveyance  from  a  trustee  to  whom  the  land  was  conveyed 
in  trust  by  the  grantor  for  the  benefit  of  his  wife  during  her 
life,  with  remainder  lo  her  children,  in  which  conveyance  such 
wife  joined,  he  takes  a  good  title  and  the  rights  of  the  children 
are  barred,  regardless  of  his  knowledge  of  the  trustee's  viola- 
tion of  the  trust  and  without  regard  to  the  time  when  the  life 
estate  termiinated.  Willson  v.  Louisville  Trust  Co.,  Ky. 
(44  S.  W.  Rep.  121 ;  19  Ky.  Law  Rep.  1590). 
An  action  by  a  cestui  que  trust  to  recover  trust  funds  from 
his  trustee  is  not  barred  by  laches  so  long  as  the  trust  relation 
exists.  Jones  v.  Henderson,  149  Ind.  458  (49  N.  E.  Rep.  443). 
Laches  cannot  be  invoked  to  defeat  a  resulting  trust  in  favor  of 
one  who  has  been  in  continuous  and  undisputed  possession  of 
the  property  in  which  it  is  sought  to  establish  the  trust,  or  is 
in  joint  posession  with  the  trustee — ^the  latter  admitting  the 
rights  of  the  beneficiary.  Plass  v.  Plass,  122  Cal.  3  (54  Pac. 
Rep.  372).  Forty  years  delay  will  bar  the  right  of  a  remain- 
derman to  set  aside  a  conveyance  by  a  trustee  which  passed  the 
legal  title  and  devested  the  estate  in  remainder,  although  made 
in  violation  of  the  trust  and  the  life  tenant  is  still  living.  Rob* 
inson  v.  Pierce,  118  Ala.  273  (24  So.  Rep.  984;  y2,  Am.  St. 
Rep.  160;  45  L.  R.  A.  66).  Where  the  beneficiary  with  knowl- 
edge of  all  the  facts  acquiesces  for  more  than  ten  years  in  her 
sale  and  conveyance  of  her  interest  in  a  farm  to  the  trustee, 
during  which  time  he  has  spent  money  in  the  improvement 
and  development  of  the  property,  such  laches  will  bar  her  right 
to  rescind  the  sale.  Inlow  v.  Christy,  187  Pa.  St.  186  (40  Atl. 
Rep.  823).  Where  one  having  an  interest  in  incumbered  prop- 
erty made  an  agreement  with  her  father  to  whom  it  had  been 
conveyed,  by  the  terms  of  which  he  was  to  be  reimbursed  for 
moneys  advanced  in  the  payment  of  incumbrances,  to  have  full 
discretion  as  to  the  leasing,  mortgaging  and  selling  the  prop- 
erty, to  have  sole  discretion  to  pay  or  refuse  to  pay  any  incum- 
brance, and  to  convey  to  her  any  property  remaining  after  all 
incumbrances  had  been  discharged,  it  is  held  that  no  trust  could 
arise  in  her  favor  until  her  father  had  been  reimbursed  for  all 
advances ;  that  upon  his  death  before  that  time,  upon  notice  to 
her  by  his  executors  that  they  would  not  pay  any  more  incum- 
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brances,  which  notice  was  ignored  by  her,  her  rights  were  ter- 
minated ;  and  that  after  fifteen  years  delay  she  could  not  assail 
the  title  of  his  executors  acquired  by  them  by  purchase  at  a 
foreclosure  sale  after  the  giving  of  the  aforesaid  notice.  Bru- 
nerv.  Finley,  187  Pa.  St.  389  (41  Atl.  Rep.  334).  Particular 
laches  on  the  part  of  the  beneficiaries  in  a  testamentary  trust 
held  sufficient  to  bar  an  action  by  them  to  avoid  a  deed  made 
by  the  trustee.  McClanahan  v.  Roanoke  Iron  Co.,  95  Va.  552 
(28S.  E.  Rep.955). 

Sec.  767.  Miscellaneous  notes.  While  the  statute  of 
limitations  is  not  binding  upon  courts  of  equity,  they  will  fol- 
low the  analogy  of  the  law  and  apply  them  except  in  cases  of 
strict  trust  and  matters  purely  equitable  in  their  nature.  Blue 
v.  Everett,  56  N.  J.  Eq,  455  (39  Atl.  Rep.  765).  In  Kentucky 
it  is  held  that  an  action  to  supply  a  lost  deed  is  barred  by  the 
statute  of  limitations  as  to  actions  for  the  recovery  of  real  es- 
tate. Gen.  Stat.,  ch.  71,  Art.  i,  §§  i,  2,  4,  applied.  Branden- 
berg  V.  McGuire,        Ky.  (44  S.  W.  Rep.  96 ;  19  Ky.  Law 

Rep.  1598).  The  statute  of  limitations  may  be  amended  by  an 
act  of  the  legislature  which  either  shortens  or  extends  the  time 
fixed  by  the  existing  statute,  or  suspends  its  operation  alto- 
gether; and  such  amendatory  legislation  if  enacted  before 
rights  have  accrued  under  existing  statutes,  is  constitutional. 
Snider  v.  Brown,        Tenn.  (48  S.  W.  Rep.  377).    For 

an  extended  discussion  of  what  statute  applies  to  an  action  to 
recover  damages  for  the  wrongful  taking  of  land  for  a  public 
use,  see  Kuhl  v.  Chicago  &  N.  W.  Ry.  Co.,  loi  Wis.  42  ^J^  N. 
W.  Rep.  155). 


STATUTORY  PROVISIONS. 

[In  Vol.  V,  §§  841-888;  Vol.  VI,  §§  868-885,  will  be  found  a 
compilation  of  the  statutory  provisions  of  the  several  states  and 
territories  concerning  the  limitations  of  the  various  actions  affecting 
real  estate.  Below  we  give  such  amendments,  changes  and  additional 
constructions  as  have  been  made.] 

Sec.  768.    Arkansas. 

(See  Vol.  V,  §  843;  Vol.  VI,  §  866.)     In  order  for  two  years 
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adverse  possession  to  bar  an  action  to  recover  lands  held  under  a 
donation  deed  from  the  state,  under  Sand.  &  H.  Ark.  Dig.,  §  4819,  the 
entire  two  years  adverse  possession  must  be  under  the  deed.  McCann 
V.  Smith,  65  Ark.  305  (45  S.  W.  Rep.  1057), 

Sec.  769.    California. 

(See  Vol.  V,  §  844;  Vol.  VI,  §  867.)  An  action  to  recover 
damages  resulting  from  an  overflow  of  land  occasioned  by  the  con- 
struction of  a  levee  is  barred,  under  Code  Civ.  Proc,  §  339,  in  two 
years.  Daneri  v.  Southern  Cal.  Ry.  Co.,  122  Cal.  507  (55  Pac.  Rep. 
243).  Under  Code  Civ.  Proc,  §  338,  subd.  4,  an  action  to  reform  a 
mistake  in  an  instrument  is  barred  in  three  years  from  the  discovery, 
of  the  mistake  unless  the  party  seeking  the  reformation  has  been  neg- 
ligent in  discovering  the  mistake.  Tarke  v.  Bingham,  123  Cal.  163 
(55  Pac.  Rep.  759).  Code  Civ.  Proc,  §§  1573,  1574,  construed  and 
applied — limitation  on  action  to  recover  real  estate  sold  by  admin- 
istrator. Dennis  v.  Bint,  122  Cal.  39  (54  Pac  Rep.  378;  68  Am.  St, 
Rep.  17).  Code  Civ.  Proc,  §§  312,  335,  337,  applied — limitation  upon 
action  to  foreclose  mortgage.  Spalding  v.  Howard,  121  Cal.  194 
(53  Pac  Rep.  563). 

Sec.  770.    Colorado. 

(See  Vol.  V,  §  845.)  Under  Mills'  Ann.  Stat.,  §  2912,  bills  of 
relief  in  case  of  the  existence  of  a  trust  must  be  filed  within  five  years 
after  the  cause  of  action  accrues.  French  v.  Woodruff,  25  Colo.  339 
(54  Pac.  Rep.   1015). 

Sec.  771.    Kansas. 

(See  Vol.  V,  §  854;  Vol.  VI,  §  870.)  Laws  1887,  ch.  loi;  1891, 
ch.  73;  1895,  ch.  274,  construed  and  applied — limitation  of  actions  to 
collect  municipal  assessments  for  street  improvements.  City  of  Kan- 
sas City  V.  Kimball,  60  Kan.  224   (56  Pac  Rep.  78). 

Sec.  772.     Kentucky. 

(See  Vol.  V,  §  855.)    Under  Ky.  Stat,  §§  2506,  2508,  a  lapse  of 
30  years  bars  an  action  to   recover  real   estate  or   damages   for   its 
taking,  regardless  of  disabilities.    Louisville  &  N.  R.  Co.  v.  Thompson, 
Ky.  (48  S.  W.  Rep.  990;  20  Ky.  Law  Rep.  11 10).    An  action  to 

set  aside  a  fraudulent  conveyance  is  barred  in  five  years,  unless  the 
plaintiff  allege  and  prove  that  he  discovered  the  fraud  within  five  years 
next  before  bringing  the  suit,  and  that  he  could  not  with  the  use  of 
reasonable  diligence  have  discovered  it  sooner.    Poynter  v.  Mallory, 
Ky.  (45  S.  W.  Rep.  1042;  20  Ky.  Law  Rep.  284).    Gtn.  Stat,  ch. 

71,  Art  I,  §§  I,  2,  4,  prescribing  limitations  as  to  actions  for  the  re- 
covery of  real  estate  by  analogy  are  applicable  to  an  action  to  supply 
a  lost  deed  to  land.    Brandenberg  v.  McGuire,        Ky.  (44  S.  W. 
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Rep.  96;  19  Ky.  Law  Rep.  1598).  Ky.  Stat.,  §  2506,  construed  and 
applied — three  years  given  to  infants  after  removal  of  disability.  Call 
V.  Phelps'  Adm'r,        Ky.  (45  S.  W.  Rep.  105 1;  20  Ky.  Law  Rep. 

507). 

Sec.  773*    Massachusetts. 

(See  Vol.  V,  §  859.)  Pub.  Stat.,  ch.  197,  §  i,  providing  limita- 
tions for  actions  for  rent,  does  not  apply  to  actions  between  coten- 
ants.    Robinson  v.  Robinson,   173  Mass.  233    (53  N.   E.   Rep.  854). 

Sec  774.    Missouri. 

(See  Vol.  V,  §  863;  Vol.  VI,  §  875)  Gen.  Stat.  1889,  §  6770, 
construed  and  applied — 30-year  statute  of  limitations  as  a  bar  to  the 
recovery  of  real  estate.  Collins  v.  Pease,  146  Mo.  135  (47  S.  W.  Rep. 
925).  Rev.  Stat.,  1889,  §§  6767,  6769,  construed  and  applied— dis- 
ability of  married  woman — limitation  against  action  by  her  heirs. 
Reed  v.  Painter,  145  lAo.  341  (46  S.  W.  Rep.  1089). 

Sec.  775.    Nebraska. 

(See  Vol.  V,  §  865;  Vol.  VI,  §  876.)  An  action  to  foreclose 
a  real  estate  mortgage  given  to  secure  a  note,  bond  or  other  written 
evidence  of  indebtedness,  may  be  commenced  at  any  time  within  10 
years  after  the  cause  of  action  accrues.  Code  Civ.  Proc,  tit  2,  §  6, 
applied.  (Campbell  v.  Upton,  56  Neb.  385  (76  N.  W.  Rep.  910).  As 
to  what  statute  bars  an  action  to  quiet  title,  see  Eayrs  v.  Nason,  54 
Neb.  143  (74  N.  W.  Rep.  408). 

Sec.  776.    New  York. 

(See  Vol.  V,  §  870.)  Where  a  right  to  recover  real  estate  ac- 
crues to  one  during  infancy,  he  has  twenty  years  after  becoming  of  age 
in  which  he  may  bring  his  action.  Darrow  v.  Calkins,  154  N.  Y.  503 
(49  N.  R  Rep.  61 ;  61  Am.  St.  Rep.  637;  48  L.  R.  A.  299). 

Sec.  777.    North  Carolina. 

(See  Vol.  V,  §  871 ;  Vol.  VI,  §  878.)  The  right  of  the  heirs  of  a 
childless  wife  to  recover  her  property,  to  which  they  are  entitled,  from 
her  husband,  is  not  barred  where  the  action  is  brought  within  20  years 
after  her  death.  Carson  v.  Carson,  122  N.  C.  645  (30  S.  E.  Rep.  4). 
N.  C.  Laws  1893,  ch.  152,  §§  i,  2,  construed  and  applied — limitation 
upon  action  for  damages  for  occupation  of  land  by  a  railroad.  Narron 
V.  Wilmington  &  W.  R.  Co.,  122  N.  C.  856  (29  S.  E.  Rep.  356;  40 
L.  R.  A.  41s). 

Sec.  778.    Ohio. 

(See  Vol.  V,  §  873.)  Rev.  Stat.,  §  4985,  applies  to  an  action  by 
a. surety  who  has  paid  the  debt  of  his  principal,  to  be  subrogated  to 
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a  mortgage  held  by  the  creditor  as  additional  security  for  such  debt, 
and  such  an  action  is  barred  in  ten  years.  Zeullig  v.  Hemerlie,  60 
O.  St.  27  (53  N.  E.  Rep.  447;  71  Am.  5t.  Rep.  707). 

Sec.  779*    Tennessee. 

(See  Vol.  V,  §  880.)  Under  Laws  1885,  ch.  9,  all  express  liens 
on  real  estate  to  secure  debts  are  absolutely  barred  Jmd  discharged, 
unless  suit  to  enforce  the  same  be  brought  within  ten  years  from  the 
maturity  of  the  debt,  regardless  of  any  agreement  extending  the  time 
of  its  payment  or  who  may  own  the  land.  Runnells  v.  Jacobs,  100 
Tenn.  397  (45  S.  W.  Rep.  980).  Under  this  statute  an  action  to 
enforce  a  mortgage  is  barred  in  ten  years  after  the  maturity  of  the 
debt    Batey  v.  Walter,        Tenn.  (46  S.  W.  Rep.   1024). 

Sec.  780.    Utah. 

(See  Vol.  V,  §  882.)  Under  Utah  Comp.  Laws  1888,  §  3145,  an 
action  upon  an  implied  contract  is  barred  in  two  years.  Duncan  v. 
Gisborn,  17  Utah,  209  (53  Pac.  Rep.  1044). 

Sec.  781.    Wisconsin. 

(See  Vol.  V,  §  887;  Vol.  VI,  §  885.)  Rev.  Stat.,  §  4222,  subds. 
3,  4,  construed  and  applied — statute  applicable  to  action  to  recover 
damages  to  property  resulting  from  a  taking  for  a  public  use.  Kuhl 
V.  Chicago  &  N.  W.  Ry.  Co.,  loi  Wis.  42  {^^  N.  W.  Rep.  15s). 


SURFACE  WATER. 


EPITOME  OF  CASES. 

Sec.  782.  Rights  of  upper  and  lower  owners.  Storm 
and  flood  water  as  soon  as  'it  reaches  a  natural  stream  loses  the 
character  of  surface  water  and  becomes  a  part  of  the  stream. 
Sparks  Mfg.  Co.  v.  Town  of  Newton,  57  N.  J.  Eq.  367  (41 
Atl.  Rep.  385).  The  right  to  control  surface  water  is  not  lost 
by  a  failure  to  exercise  it.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Huddleston,  21  Ind.  App.  621  (52  N.  E.  Rep.  1008;  69  Am. 
St.  Rep.  385).  The  natural  servitude  in  favor  of  the  upper 
estate  for  the  flow  of  surface  water  therefrom  does  not  author- 
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ize  the  owner  thereof  to  construct  artificial  drains  or  cut  chan- 
nels to  enable  the  water  to  pass  away  more  raplidly  or  in  larger 
volume,  and  if  he  do  this  he  must  make  provision  for  the  ab- 
normal body  of  water  he  has  created.  Culbertson  v.  Knight, 
152  Ind.  121  (52  N.  E.  Rep.  700).  If  the  owner  of  land  by 
raising  its  surface  divert  the  natural  flowage  of  surface  water 
and  cause  it  to  flow  upon  adjacent  land  and  injure  a  building 
thereon,  he  is  liable  to  the  owner  of  the  property  thus  injured 
for  the  actual  damages  resulting  from  the  injuries  to  the  build- 
ing and  from  a  diminution  in  the  value  of  the  premises  for 
use  irrespective  of  the  effect  of  his  wrongful  act  upon  the  mar- 
ket value  of  the  land.  Farkas  v.  Towns,  103  Ga.  150  (29  S. 
E.  Rep.  700;  68  Am.  St.  Rep.  88).  The  owner  of  a  city  lot 
will  not  be  permitted  to  fill  up  a  natural  depression  of  which 
his  lot  forms  a  part,  which  has  carried  off  the  natural  surface 
water  from  a  large  section  of  the  city,  although  it  is  not  tech- 
nically a  water  course,  where  the  city  has  undertaken  by  mak- 
ing permanent  improvements  under  its  statutory  authority  (la. 
Laws  19th  Gen.  Assem.,  ch.  89,  §  3 ;  Code  1873,  §  527),  to  keep 
such  outlet  open,  and  its  obstruction  would  be  followed  by 
serk)us  injury  to  the  city  and  the  people  interested  in  the  ter- 
ritory drained.  City  of  Waverly  v.  Page,  105  la.  225  (74  N. 
W.  Rep.  938;  40  L.  R.  A.  465). 

Sec*  783.  Right  of  landowner  to  construct  ditches  and 
drains.  A  landowner  may  use  a  natural  water  course  flow- 
ing through  his  land  as  an  outlet  for  such  drains  and  ditches 
for  agricultural  purposes  as  may  be  required  by  good  hus- 
bandry, although  by  so  doing  the  flow  of  water  on  the  land  of 
a  lower  owner  may  be  increased.  Ribordy  v.  Murray,  177  111. 
134  (52  N.  E.  Rep.  325).  In  North  Carolina  it  lis  held  that  the 
dominant  tenant  has  a  right  to  carry  off  his  surface  water  by 
cutting  ditches  by  which  the  volume  of  water  naturally  flow- 
ing therein  is  increased  and  accelerated  and  discharged  on  the 
land  of  the  servient  tenant,  and  that  this  subserviency  lis  one 
of  the  natural  incidents  to  the  ownership  of  land ;  but  neither 
a  railroad  company  nor  an  individual  can  divert  water  from  its 
natural  course  and  throw  it  upon  lower  abutting  lands  to  their 
injury.  Parker  v.  Norfolk  &  C.  R.  Co.,  123  N.  C.  71  (31  S.  E. 
Rep.  381).  Ordinarily  one  cannot  acquire  a  right  by  prescrip- 
tion to  have  mere  surface  water  flow  naturally  over  the  surface 
of  his  land  onto  and  across  the  land  of  another,  but,  by  drain- 
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ing  his  land  of  surface  and  other  water  by  an  artificial  water 
way  onto  or  through  the  land  of  another  openly,  continuously, 
adversely  and  with  the  consent  of  such  owner,  for  the  prescrip- 
tive period,  he  may  acquire  an  easement  in  the  latter's  land  for 
the  continuance  of  such  drainage.  Wilkins  v.  Nicolai,  99  Wis. 
178  (74  N.  W.  Rep.  103).  Citing,  Gould,  Waters,  §  280; 
White  V.  Chapin,  12  Allen,  516;  Conklin  v.  Boyd,  46  Mich.  56 
(9  N.  W.  Rep.  134)  ;  Curtis  v.  Railway  Co.,  98  Mass.  428; 
Rathke  v.  Gardner,  134  Mass.  14.  Where  a  ditch  constructed 
under  Ind.  Rev.  Stat,  §§  5655-5658,  providing  that  all  land 
benefitted  by  a  public  ditch  shall  be  assessed  in  proportion  'to 
the  benefit  for  the  construction  thereof,  is  so  constructed  that 
the  lower  end  of  the  drain  overflows  adjacent  lands,  the  cost 
of  remedying  such  defect  in  its  construction  may  be  assessed 
against  the  upper  lands.  Culbertson  v.  Knight,  152  Ind  121 
(52  N.  E.  Rep.  700). 

Sec.  784.    Diversion  of  surface  water  by  a  railroad. 

A  railroad  has  no  more  right  than  an  individual  to  divert  water 
from  its  natural  course  to  the  injury  of  abutting  lower  lands. 
Parker  v.  Norfolk  &  C.  R.  Co.,  123  N.  C.  71  (31  S.  E.  Rep. 
381).  One  who  seeks  to  maintain  an  action  against  a  railroad 
company  for  obstructing  his  right  to  discharge  surface  water 
through  a  ditch  across  its  right  of  way,  must  clearly  establish 
his  right  to  such  an  easement.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Huddleston,  21  Ind.  App.  621  (52  N.  E.  Rep.  1008;  69 
Am.  St.  Rep.  385).  In  an  action  by  a  land  owner  against  a 
railroad  company  for  injuries  resulting  from  its  failure  to 
keep  its  drainage  for  surface  water  unobstructed,  the  company 
cannot  defeat  the  recovery  by  showing  that  the  obstruction 
could  have  been  removed  by  the  land  owner.  Baltimore  &  S. 
P.  R.  Co.  V.  Hackett,  87  Md.  224  (39  Atl.  Rep.  510).  For 
cases  determining  particular  questions  as  to  admissibility  of 
evidence  in  actions  against  a  railroad  for  obstruction  of  sur- 
face water,  see  Baltimore  &  S.  P.  R.  Co.  v.  Hackett,  87  Md. 
224  (39  Atl.  Rep.  510). 

Sec.  785.  Liability  of  municipalities.  An  action  will 
lie  against  a  municipal  corporation  for  collecting  surface  water 
in  a  channel  and  pouring  it  upon  the  land  of  another,  Town  of 
Thomtown  v.  Fugate,  21  Ind.  App.  537  (52  N.  E.  Rep.  763) ; 
Jewett  V.  Sweet,  178  111.  96  (52  N.  E.  Rep.  962)  ;  or  for  col- 
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lecting  surface  water  in  front  of  an  abutting  owner's  prop- 
erty and  permitting  it  to  remain  there.  Sweet  v.  Conley,  20  R. 
I-  381  (39  Atl.  Rep.  326).  But  it  is  held  that  a  village  is  not 
liable  for  the  overflow  of  private  property  resulting  from  the 
inadequacy  of  its  drainage  constructed  for  the  purpose  of  car- 
rying off  the  surface  water  from  its  streets,  where  such  prop- 
erty was  the  natural  depository  of  all  the  water  discharged 
thereon.  Dudley  v.  Village  of  Buffalo,  73  Minn.  347  (76  N. 
W.  Rep.  44).  In  the  construction  of  sewers  cities  are  liable 
for  consequential  injuries  resulting  from  negligence  only. 
Peck  v.  City  of  Michigan  City,  149  Ind.  670  (49  N.  E.  Rep. 
800)  ;  O'Brien  v.  City  of  Worcester,  172  Mass.  348  (52  N.  E. 
Rep.  385).  A  city  is  liable  for  damages  resulting  from 
its  imperfect  construction  of  a  sewer  or  from  its  neg- 
ligently permitting  it  to  remain  obstructed.  Hession 
v.  City  of  Wilmington,  i  Marv.  (Del.)  122  (40  Atl. 
Rep.  749).  To  the  same  effect  are  the  cases  of  City 
of  New  Albany  v.  Lines,  21  Ind.  App.  380  (51  N. 
E:  Rep.  346) ;  Dell  Rapids  Men  Co.  v.  City  of  Dell  Rap- 
ids, II  S.  Dak.  116  (75  N.  W.  Rep.  898;  74  Am.  St.  Rep.  783) ; 
City  of  Brunswick  v.  Tucker,  103  Ga.  233  (29  S.  E.  Rep.  701 ; 
68  Am.  St.  Rep.  92).  In  Delaware  it  is  held  that  a  city  acting 
in  good  faith  is  not  liable  for  damages  resulting  to  private  in- 
dividuals on  account  of  inadequacy  of  sewers,  and  its  fa'ilure 
to  remedy  the  same.  Hession  v.  Cit>  of  Wilmington,  i  Marv. 
(Del.)  122  (40  Atl.  Rep.  749).  Citing,  Mills  v.  City  of  Brook- 
lyn, 32  N.  Y.  489 ;  Carr  v.  Northern  Liberties,  35  Pa.  St.  324 
(78  Am  Dec.  342)  ;  Johnson  v.  District  of  Columbia,  118  U. 
S  .19  (6  Sup.  Ct.  Rep.  923).  See  contra,  Seifert  v.  City  of 
Brooklyn,  loi  N.  Y.  136  (54  Am.  Rep.  664).  But  in  Rhode 
Island  it  is  held  that  a  city  is  liable  to  a  property  owner  for 
injuries  resulting  to  him  from  its  changing  the  established 
grade  of  its  streets  in  such  a  manner  as  to  overtax  the  capacity 
of  a  sewer  which  drains  his  property;  and  damages  of  this 
character  are  not  included  in  his  release  of  the  dty  from  lia- 
bility "for  damages  which  may  be  occasioned  to  such  estate 
*  *  *  by  the  conditions,  use  and  existence  of  such  a  drain.'* 
King  v.  Grange^  21  R.  I.  93  (41  Atl.  Rep.  1012).  In  Wis- 
consin it  is  held  that  the  arrangement  of  gutters,  ditches,  etc., 
by  a  city  in  the  course  of  grading  and  adjusting  its  streets, 
whereby  the  course  of  surface  water  is  changed,  and  its  flow 
in  certain  directions  or  at  a  certain  place  increased,  is  not  ac- 
tionable.   Harp  V.  City  of  Barabno.  loi  Wis.  368  {^^  N.  W. 
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Rep.  744).  Evidence  that  a  drain  which  occasioned  damages 
complained  of  was  constructed  under  the  supervision  of  the 
marshal  of  a  town  and  paW  for  by  it,  sufficiently  shows  that 
such  drain  was  constructed  under  the  authority  of  the  town. 
Town  of  Thomtown  v.  Fugate,  21  Ind.  App.  537  (52  N.  E. 
Rep.  763).  As  to  the  measure  of  damages  in  an  action  against 
a  city  for  the  washing  away  of  land  by  the  diversion  of  sur- 
face water,  see  Podhaisky  v.  City  of  Cedar  Rapids,  106  la. 
543  (76  N.  W.  Rep.  847). 


TAXES  AND  TAX  TITLES. 


EPITOME  OF  CASES. 

Sec.  786.  Taxation  of  real  estate  of  national  bank-^ 
Priority  of  claim  for  tajces.  Construing  and  applying  the 
act  of  Congress  authorizing  the  creation  of  national  banks, 
approved  June  3,  1864  (13  Stat.  99),  providing  that  nothing 
in  the  act  is  to  exempt  the  real  estate  of  such  a  bank  from 
either  state,  county  or  municipal  taxes,  to  the  same  extent 
according  to  its  value  as  other  real  estate  is  taxed,  it  is 
held  that  the  claim  of  the  state  for  the  payment  of  taxes 
and  penalties  for  their  nonpayment  is  paramount  to  the 
claims  of  any  person  against  the  property  of  the  national 
bank  taxed  or  its  proceeds  in  the  hands  of , a  receiver.  Gray 
V.  Logan  Co.,  7  Okla.  321  (54  Pac.  Rep.  485).  The  court 
say:  "In  Adams  v.  Nashville,  95  U.  S.  19,  it  is  said  *The 
act  of  congress,  approved  June  3.  1864  (13  Stat.  99),  was 
not  intended  to  curtail  the  state  power  on  the  subject  of 
taxation.  It  simply  required  that  capital  invested  in  na- 
tional banks  should  not  be  taxed  at  a  greater  rate  than  like 
property  similarly  invested.  *  *  *  The  statute  referred 
to  does  not  purport  to  relieve  any  property  from  taxation.' 
In  Bank  v.  Caldwell,  13  Fed.  Rep.  429,  it  is  held  that  the 
real  estate  of  a  national  bank  is  subject  to  taxation  dis- 
tinct from  its  other  capital.    In  the  act  of  congress  creat- 
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ing  national  banks  (Act  June  3,  1864)  it  is  expressly  pro- 
vided that  nothing  in  the  act  is  to  exempt  the  real  estate 
of  such  banks  *from  either  state,  county  or  municipal  taxes, 
to  the  same  extent,  according  to  its  value,  as  other  real 
estate  is  taxed.'  See  Cooley,  Tax'n,  389.  If  the  real  es- 
tate of  a  national  bank  is  subject  to  taxation  by  states,  coun- 
ties or  municipal  corporations  *to  the  same  extent  accord- 
ing to  its  value,  as  other  real  property  is  taxed,'  the  fact 
that  the  property  of  such  corporation  is  in  the  hands  of 
a  receiver  appointed  by  a  court  of  equity  does  not  exempt 
the  property  from  taxation.  Gluck  &  B.  Rec,  p.  310.  The 
claim  of  the  state  for  the  payment  of  taxes  is  paramount 
to  the  claims  of  any  other  person  against  the  property 
taxed,  or  its  proceeds  in  the  hands  of  a  receiver.  Trust  Co. 
V.  Webber,  96  111.  346;  In  re  Receivership  of  Columbian 
Ins.  Co.,  3  Abb.  Dec.  239;  Com.  v.  Runk,  26  Pa.  St.  235; 
Georgia  v.  Atlantic  &  G.  R.  Co.,  3  Woods,  434  (Fed.  Cas. 
^o.  5351).  In  Central  Trust  Co.  v.  New  York  City  &  N. 
R.  Co.,  no  N.  Y.  250  (18  N.  E.  Rep.  92;  i  L.  R.  A.  260), 
it  was  held  that  the  claim  of  the  state  for  the  payment  of 
taxes  was  paramount  to  all  other  claims  against  property 
in  the  hands  of  a  receiver,  and  that  the  proceedings  to  obl- 
tain  payment  of  such  taxes  were  not  confined  to  those  pro- 
*  vided  for  in  the  act  under  which  the  taxes  were  levied,  but 
that  a  direct  application  for  an  order  on  the  receiver  for 
their  payment  might  be  made  to  the  court  by  petition.  In 
the  case  of  In  re  Tyler,  149  U.  S.  184  (13  Sup.  Ct.  Rep.  790), 
the  court  cites  with  approval  Greeley  v.  Bank,  98  Mo.  458 
(11  S.  W.  Rep.  980),  where  in  it  is  said:  *The  amount  of 
taxes  was  undisputed,  and  the  receiver  had  in  his  hands 
funds  sufficient  to  pay  it,  and  we  think  the  order  should 
have  been  made.  It  may  be  conceded  that  the  state  did 
not  have  an  express  lien  upon  the  assets  thiat  went  into  the 
hands  of  the  receiver,  but  it  had  a  right  paramount  to  other 
creditors  to  be  paid  out  of  those  assets, — a  right  which  it 
could  have  enforced  through  its  revenue  officers  by  the 
summary  process  of  distress,  but  for  the  fact  that  the  prop- 
erty and  assets  of  its  debtor  had  passed  into  the  custody  of 
its  courts,  whose  duty  it  was,  in  the  administration  and  dis- 
tribution of  those  assets,  to  respect  that  paramount  right 
upon  the  untrammeled  exercise  of  which  depends  the  power 
to  protect  the  very  fund  being  distributed,  and  to  maintain 
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the  existence  of  the  tribunal  engaged  in  distributing  it, 
and  to  make  no  order  for  the  distribution  of  assets  in 
custodia  legis  except  in  subordination  to  that  right.'  We 
are  cited  to  no  authority  to  the  effect  that  there  is  any 
distinction  between  the  right  of  a  state  to  be  paid  by  the 
receiver  the  sum  of  its  taxes  and  its  right  to  be  paid  the  in- 
terest and  penalties  accrued  thereon ;  and,  in  the  absence  of 
authority  showing  such  distinction  to  exist,  we  are  unable 
to  perceive  how,  upon  principle  or  reason,  the  action  of  the 
court  below  in  making  such  distinction,  and  in  refusing  to 
allow  accrued  penalties  to  be  paid,  can  be  sustained.  The 
validity  of  the  law  providing  penalties  for  the  nonpayment 
of  taxes  is  not  questioned.  They  are  enforced  against  all 
private  citizens  who  neglect  to  pay  their  taxes  as  provided 
by  law.  The  property  in  question  was  in  the  hands  of  a  re- 
ceiver when  the  taxes  upon  which  these  penalties  ran  were 
levied,  and  when  they  became  due.  It  was  as  much  his 
business  to  pay  those  taxes  before  any  penalties  ran  as  it 
is  the  duty  of  any  other  owner  or  custodian  of  property 
charged  with  the  payment  of  taxes.  That  penalties  accrued 
was  his  fault,  and  not  the  fault  of  the  territory  or  the  coun- 
ty. When  penalties  accrue,  they  are  as  much  a  part  of  the 
claim  of  the  state  as  is  the  tax  ftself.  The  payment  of  the 
tax  does  not  relieve  from  the  penalty.  The  payment  of 
the  penalty  does  not  relieve  from  the  payment  of  the  tax. 
Tax  and  penalty  constitute  but  one  claim,  and  not  distinct 
claims.     If  the  tax  be  valid,  the  penalty  is  valid." 


Sec.  787.  Exemption  from  taxes — General  principle 
Statutes  construed.  Without  valid  legislative  authority,  no 
city  or  town  has  power  to  exempt  taxable  property  within 
its  limits  from  municipal  taxation ;  nor  can  it  bind  itself  by 
contract  either  to  forbear  or  impose  taxes  on  particular 
property,  or  to  impose  them  only  under  given  limitations, 
or  on  certain  given  conditions.  City  of  Tampa  v.  Kaunitz, 
39  Fla.  683  (23  So.  Rep.  416;  63  Am.  St.  Rep.  202).  Stat- 
utes exempting  property  from  taxation  are  to  be  strictly 
construed.  Trustees  of  Y.  M.  C  A.  v.  City  of  Paterson, 
61  N.  J.  L.  420  (39  Atl.  Rep.  655) ;  People  v.  Board  of 
Directors,  174  111.177(51  N.  E.  Rep.  198)  ;  Mundy  v.  Van 
Hoose,  104  Ga.  292  (30  S.  E.  Rep.  783).  A  general  exemp- 
tion from  taxation  does  not  include  special  assessments 
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for  local  improvements.  Washburn  Memorial  Orphans 
Asylum  v.  State,  73  Minn.  343  (76  N.  W.  Rep.  204),  constru- 
ing and  applying  Minn.  Const.,  Art.  9,  §  3 ;  City  of  Louis- 
ville V.  McNaughten,  Ky  (44  S.  W.  Rep.  380;  19 
Ky.  Law  Rep.  1695).  A  statute  (N.  H.  Pub.  Stat.,  ch.  55, 
§  2)  exempting  only  "almshouses  on  county  farms"  does 
not  exempt  such  farms  from  taxation.  Grafton  Co.  v.  Town 
of  Haverhill,  68  N.  H.  120  (40  Atl.  Rep.  399).  An  owner 
of  property  cannot  claim  it  as  exempt  from  taxation  on  ac- 
count of  its  use  by  another  for  an  exempt  purpose.  Trav- 
elers' Ins.  Co.  V.  Kent,  151  Ind.  349  (50  N.  E.  Rep.  562). 
la.  Laws,  23d  Gen.  Assem.,  ch.  i,  §  3,  applied— exemption 
of  agricultural  lands  from  city  taxes.  Allen  v.  City  of 
Davenport,  107  la.  90  {jy  N.  W.  Rep.  532).  A  statute  (N. 
Y.  Laws  1897,  ch.  348)  exempting  from  taxation  property 
purchased  with  pension  money  while  owned  by  the  wife 
or  widow  of  the  pensioner,  will  not  be  given  a  retroactive 
effect.  People  v.  Feitner,  157  N.  Y.  363  (51  N.  E.  Rep. 
1002). 

Sec*  788.  Exemption  from  taxes — Public  property. 
Real  estate  of  a  county  used  in  the  administration  of  gov- 
ernment, such  as  court  houses  and  jails  is  exempt  from  tax- 
ation on  general  principles  of  public  policy,  without  express 
statute  to  that  effect,  except  in  cases  of  express  provisions 
to  the  contrary.  Grafton  Co.  v.  Town  of  Haverhill,  68  N. 
H.  120  (40  Atl.  Rep.  399).  Lands  belonging  to  a  sanitary 
district  and  which  can  be  used  only  as  a  drainage  by  its 
inhabitants  are  not  exempt  from  taxation  either  under  111. 
Rev.  Stat.  1893,  ch.  120,  §  2,  subd.  9,  exempting  from  taxes 
"all  market  houses,  public  squares  or  other  public  grounds 
used  exclusively  for  public  purposes,"  or  under  subd.  5,  ex- 
empting all  property  belonging  to  the  state.  Sanitary  Dist. 
of  Chicago  v.  Martin,  173  111.  243  (50  N.  E.  Rep.  201 ;  64 
Am.  St.  Rep.  no).  Mo.  Const.  1875,  Art.  10,  §  6,  exempting 
from  taxation  "the  real  and  personal  property  of  the 
state,  counties  and  other  municipalities,"  does  not  exempt 
from  taxation  property  in  which  the  only  interest  of  the 
municipality  is  as  trustee.  City  of  St.  Louis  v.  Wenneker^ 
145  Mo.  230  (47  S.  W.  Rep.  105;  68  Am.  St.  Rep.  561). 
The  exemption  of  property  of  a  municipality  under  N.  J. 
Gen.  Stat.,  p.  3320,  pi.  200,  is  not  limited  to  property  used 
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for  public  purposes.  City  of  Newark  v.  Inhabitants  of  Tp. 
of  Belleville,  6i  N.  J.  L.  455  (39  Atl.  Rep.  658).  The  exemp- 
tion of  the  property  of  a  municipal  corporation  given  by  N. 
Y.  Laws  1896,  ch.  908,  §§  3, 4,  does  not  extend  to  property 
located  outside  the  boundaries  of  such  corporation.  People 
V.  Hess,  157  N.  Y.  42  (51  N.  E.  Rep.  410).  Under  Wash. 
Laws  1893,  p.  335,  §  26,  lands  held  under  a  contract  of 
purchase  from  the  state,  for  which  only  a  part  of  the  pur- 
chase price  has  been  paid,  and  the  title  to  which  remains 
in  the  state,  are  not  exempt  from  taxation,  but  are  subject 
to  taxation  as  the  property  of  the  purchaser.  Washing- 
ton Iron-Works  Co.  v.  King  Co.,  20  Wash.  150  (54  Pac . 
Rep.  1004).  The  same  is  held  in  Montana.  Mont.  Const. 
Art.  12,  §  2;  Pol.  Code,  §  3680,  construed  and  applied. 
Courtney  v.  Missoula  Co.,  21  Morit.  591  (55  Pac.  Rep.  359). 
Wis.  Rev.  Stat.,  §§  1034,  1038,  1191,  construed  and  applied 
— exemption  from  taxation  of  land  held  by  a  county  under 
tax  title.  Gilbert  v.  Pier,  102  Wis.  334  (78  N'.  W.  Rep. 
566). 

Sec.  789.  Exemption  from  taxes — ^Property  of  educa- 
tional institutions.  A  provision  in  the  charter  of  a  theolog- 
ical seminary  providing  "that  the  property,  of  whatever  kind 
or  description,  belonging  or  appertaining  to  said  seminary 
shall  be  forever  free  and  exempt  from  all  taxation,"  does  not 
exempt  property  belonging  to  such  seminary  but  not  "apper- 
taining to  the  seminary,"  although  the  income  therefrom  was 
used  for  seminary  purposes.  People  v.  Boaro.  of  Directors, 
174  111.  177  (51  N.  E.  Rep.  198).  Ind.  Rev.  Stat.  1881,  § 
6276,  cl  5,  exempting  from  taxation  "every  building  used  and 
,  set  apart  for  educational  *  *  *  purposes  by  any  institu- 
tion, or  by  any  individual  or  individuals,  association  or  cor- 
poration," does  not  exempt  from  taxation  property  owned  by 
one  person  and  used  by  another  for  school  purposes.  Trav- 
elers' Ins.  Co.  V.  Kent,  151  Ind.  349  (50  N.  E.  Rep.  562). 
Under  la.  Laws,  17th  Gen.  Assem.,  ch.  loi,  lands  of  a  school 
district  cannot  be  sold  for  taxes,  or  title  by  tax  sale  acquired 
thereto,  although  the  lien  of  the  taxes  attached  before  the  ac- 
quisition of  the  property  for  school  purposes.  Independent 
School  Dist.  V.  Hev^^tt,  105  la.  663  (75  N.  W.  Rep.  49*/,. 
Mass.  Pub.  Stat.,  ch.  11,  §  5,  cl.  3,  construed  and  applied 
—exemption  of  the  realty  of  a  college.    Trustees  of  Am- 
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herst  College  v.  Assessors,  173  Mass.  232  (53  N.  E.  Rep. 
815).  A  statute  (Mich  Laws  1893,  No.  206,  §  7,  subd.  4), 
exempting  the  real  estate  of  a  library  association  while 
occupied  "solely  for  the  purposes"  for  which  it  was  incor- 
porated, does  not  exempt  a  building  of  such  association 
while  leased  for  a  term  of  years,  although  the  lessee  is 
bound  to  keep  a  public  reading  room  on  one  floor  of  the 
building.  In  re  Women's  Temp.  Ass'n  of  Manistee,  119 
Mich.  430  (78  N.  W.  Rep.  466).  A  statute  (Hill's  Ann. 
Or.  Laws,  §  2732,  subd.  3),  exempting  from  taxation  such 
real  estate  of  educational  institutions  "as  shall  be  actually 
occupied  for  the  purposes  for  which  they  were  incor- 
porated," does  not  exempt  property  belonging  to  it  which 
it  has  leased  to  another,  though  the  revenues  are  used  for 
its  purposes.  Willamette  University  v.  Knight,  35  Or.  33 
(56  Pac.  Rep.  124).  See  opinion  for  exhaustive  discussion 
of  this  subject. 

Sec.  790.  Exemption  from  taxes — ^Property  of  educa- 
tional institution  "used  for  purposes  of  private  or  corporate 
profit  or  income/*  Construing  and  applying  Ga.  Const. 
Art.  7,  §  2,  exempting  from  taxation  "all  buildings  erected 
for  and  used  as  a  college,  incorporated  academy  or  other 
seminary  of  learning;  *  *  *  provided  the  property  so 
exempted  be  not  used  for  purposes  of  private  or  corporate 
profit  or  income,"  it  is  held  that  grounds,  buildings  and 
other  property  occupied  and  used  by  the  owner  or  owners 
thereof  for  conducting  a  college  or  school  for  the  attend- 
ance upon  which  charges  for  board  and  tuition  are  made, 
are  subject  to  taxation.  Mundy  v.  Van  Hoose,  104  Ga.  292 
(30  S.  E.  Rep.  783).  The  court  say :  "The  property  sought 
to  be  exempted  not  being  public  property,  but  being  used 
as  a  college,  incorporated  academy,  or  other  seminary  of 
learning,  the  controlling  question  upon  which  the  case  rests 
is,  is  the  property  used  for  purposes  of  private  or  cor- 
porate profit  or  income?  The  use  to  which  the  property 
is  devoted  is  to  be  looked  to,  to  determine  whether  or  not 
it  is  exempt.  State  v.  Leester,  28  N.  J.  L.  103 ;  City  of  New 
Orleans  v.  St.  Patrick's  Hall  Ass'n,  28  La.  Ann.  512;  Col- 
lege V.  State,  19  Ohio,  no;  Cleveland  Library  Ass'n  v.  Pel- 
ton,  36  D.  St.  258 ;  Detroit  Young  Men's  Society  v.  Mayor, 
etc.,  of  Detroit,  3  Mich.  172.     That  property,  though  enum- 
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crated  in  the  constitution  and  the  Act  of  1878,  is  not  to  be 
exempt  if  used  for  income,  whether  private  or  corporate, 
is  manifest  from  the  proviso  with  which  the  clause  in  both 
instruments  concludes.  The  term  'private  or  corporate'  is 
employed  in  contradistinction  to  'public'  All  property 
other  than  that  which  is  public  is  either  private  or  corporate, 
and,  if  it  yields  income  at  all,  it  is  either  private  or  corporate 
income ;  and  the  private  or  corporate  income  as  used  in  this 
section  has  been  interpreted  to  mean  any  income  which 
is  not  public.  Massenberg  v.  Lodge,  81  Ga.  217  (7  S.  E. 
Rep.  636).  'Income,'  as  defined  by  Mr.  Webster,  is  'that 
gain  which  proceeds  from  labor,  business,  property,  or 
capital  of  any  kind, — as  the  produce  of  a  farm^  the  rent  of 
houses,  the  proceeds  of  professional  business,  the  profits  of 
commerce  or  of  occupation,  or  the  interest  of  money  or 
stock  in  funds,  etc. ;  revenue ;  salary ;  especially,  the  annual 
receipts  of  a  private  person,  or  a  corporation  from  property,' 
etc.  Webs.  Int.  Diet.  p.  745.  In  Anderson's  Dictionary 
of  Law  (title  'Income'),  'income'  is  defined  to  be  'that  which 
comes  in  or  is  receieved  from  any  business  or  investment 
of  capital,  without  reference  to  the  outgoing  expenditures.' 
'Profit'  means  'acquisition  beyond  expenditure;  excess  of 
value  received  for  producing,  keeping,  or  selling,  over  cost ; 
hence,  pecuniary  gain  in  any  transaction  or  occupation, 
emolument.'     Webs.  Int.  Diet.,  p.  1144. 

In  construing  a  statute  of  the  state  of  New  York 
authorizing  a  tax  to  be  levied  upon  all  money  or  stock  cor- 
porations 'deriving  an  income  or  profit  from  their  capital 
or  otherwise,'  the  court,  in  the  case  of  People  v.  Niagara  Co. 
Sup'rs,  4  Hill,  20,  in  giving  the  relative  definitions  of  'profit' 
and  'income,'  says:  'It  is  undoubtedly  true  that  "profits" 
and  "income"  are  sometimes  used  as  synonymous  terms; 
but,  strictly  speaking,  "income"  means  that  which  comes 
in  or  is  received  from  any  business,  or  investment  of  capital, 
without  reference  to  the  outgoing  expenditures;  while 
"profits"  generally  means  the  gain  which  is  made  upon  any 
business  or  investment  when  both  receipts  and  payments 
are  taken  into  the  account.  "Income"  when  applied  to 
the  affairs  of  individuals,  expresses  the  same  idea  that 
"revenue"  does  when  applied  to  the  affairs  of  a  state  or 
nation ;  and  no  one  would  think  of  denying  that  our  govern- 
ment has  any  revenue  because  the  expenditures  for  a  given 


741  EPITOME  OF  CASES.  §  700, 791 

period  may  exceed  the  amount  of  receipts.'  If  in  the  lan- 
guage of  our  constitution,  which  denies  to  the  legislature 
the  right  to  exempt  from  taxation  property  otherwise  than 
as  therein  enumerated,  the  property  be  used  for  private 
or  corporate  profit  or  income,  the  property  is  not  exempt." 

Sec.  791.  Exemption  from  taxes — Property  of  churches 
and  charitable  institutions.  Construing  and  applying,  §  170, 
Ky.  Const.  1891,  exempting  from  taxation  "institutions  of 
purely  public  charity,"  and  §  174,  providing  that  "all  property 
whether  owned  by  natural  persons  or  corporations,  shall  be 
taxed  in  proportion  to  its  value,  unless  exempted  by  this 
constitution,"  it  is  held  that  the  right  of  a  charitable  cor- 
poration to  claim  exemption  from  taxation  is  to  be  deter- 
mined by  applying  the  constitution  to  the  facts  shown  as  to 
the  use  of  its  property,  and  not  by  the  provisions  previously 
embodied  in  its  charter  or  other  legislative  acts.  City  of 
Newport  v.  Masonic  Temple  Ass'n,        Ky.  (45  S.  W. 

Rep.  881 ;  20  Ky.  Law  Rep.  266).  N.  J.  Gen.  Stat.,  p.  3320, 
exempting  from  taxation  "all  buildings  used  exclusively  for 
charitable  purposes,"  does  not  exempt  the  buildings  of  a 
Young  Men's  Christian  Ass'n  the  benefits  of  which  are 
mostly  enjoyed  by  members  of  the  association  who  pay 
fixed  charges  therefor.  Trustees  of  Y.  M.  C.  A.  v.  City  of 
Patterson,  61  N.  J.  L.  420  (39  Atl.  Rep.  655).  Ohio  Rev. 
Stat.,  §  2732,  exempting  from  taxation  "all  buildings  belong- 
ing to  institutions  of  purely  public  charity,  together  with  the 
lands  actually  occupied  by  such  institutions,  not  leased  or 
otherwise  used  with  a  view  to  profit,"  exempts  from  taxa- 
tion the  real  estate  of  a  camp  meeting  association,  operated 
under  the  supervision  of  some  church,  devoted  exclusively  to 
such  use  and  upon  which  it  provides  privileges  for  the  com- 
fort and  conyenience  of  those  who  may  attend  the  meetings, 
although  it  makes  charges  for  the  use  of  these  privileges. 
Davis  V.  Cincinnati  Camp-Meeting  Ass'n,  57  O.  St.  257  (49 
N.  E.  Rep.  401).  Particular  case  in  which  the  right  of  a 
theological  seminary  to  claim  an  exemption  from  taxes  was 
held  not  to  have  been  lost  by  a  diversion  of  its  property  to 
a  use  foreign  to  the  object  of  the  corporation.  111.  Laws 
1865,  Act.  July  16,  applied.  People  v.  Baptist  Theological 
Union,  171  111.  304  (49  N.  E.  Rep.  559). 
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Sec.  792.  Exemption  from  taxes — Property  of  manu^ 
facturers  and  railroad  property.  The  exemption  from  ordin- 
ary taxation  of  land  granted  to  a  railroad  company,  in  con- 
sideration to  the  state  of  a  percentage  of  its  gross  earnings, 
is  a  privilege  which  passes  to  any  other  company  which 
acquires  the  road  and  assumes  its  operation.  Traverse  Co. 
V.  St.  Paul,  M.  &  M.  Ry.  Co.,  73  Minn.  714  (76  N.  W.  Rep. 
217).  A  statute  which  exempts  railroad  companies  in  gen- 
eral from  taxation  for  a  specified  number  of  years  does  not 
create  a  contract  which  cannot  be  repealed.  Mich.  Laws 
1891,  No.  174;  Laws  1893,  No.  129,  construed  and  applied. 
Manistee  &  N.  E.  R.  Co.  v.  Commissioners  of  Railroads, 
118  Mich.  349  (76  N.  W.  Rep.  633).  In  Massachusetts  it  is 
held  that  the  general  exemption  of  a  railroad  right  of  way 
from  taxation  relieves  it  from  liability  for  special  assess- 
ments made  for  public  improvements.  City  of  Boston  v* 
Boston  &  A.  R.  Co.,  170  Mass.  950  (49  N.  E.  Rep.  95). 
Lands  granted  to  a  railroad  company  in  the  state  of  Min- 
nesota by  14  U.  S.  Stat.  87,  do  not  become  vested  in  the 
railroad  company  so  as  to  be  taxable  by  the  state  until  they 
have  been  selected  and  the  selection  approved  by  the  secre- 
tary of  the  interior.  State  v.  Sage,  75  Minn.  448  (78  N.  W. 
Rep.  14).  For  an  extensive  discussion  as  to  when  lands 
granted  to  a  railroad  company  become  subject  to  taxation, 
see  Wells  Co.  v.  McHenry,  7  N.  Dak.  246  (74  N.  W.  Rep. 
241).  Particular  railroad  lands  held  exempt  from  general 
taxation.  Dix  v.  Flint  &  P.  M.  R.  Co.,  119  Mich.  682  (78 
N.  W.  Rep.  889).  La.  Const.  Art.  207,  construed  and  ap- 
plied—exemption of  property  used  for  manufacturing  pur- 
poses. Union  Stave  Co.  v.  Langridge,  50  La.  Ann.  1343 
(24  So.  Rep.  304).  N.  Y.  Laws  1880,  ch.  542;  Laws  1890, 
ch.  522,  construed  and  applied — exemption  of  manufactur- 
ing corporations.  People  v.  Roberts,  158  N.  Y.  162  (52  N. 
E.  Rep.  1 102)  ;  158  N.  Y.  168  (52  N.  E.  Rep.  1104). 


Sec.  793.  Assessment  of  taxes — General  principl< 
Statutes  construed.  Where  a  city  assessor  places  upon  the 
city  tax  roll  taxable  property,  and  properly  values  and  ex- 
tends the  taxes  due  upon  the  same  in  accordance  with  the 
law,  such  assessment  is  valid,  though  the  assessor  knows 
that  the  city  does  not  intend  to  collect  the  same,  and  his 
motive  in  assessing  it  is  to  deceive  the  public  into  the  belief 
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that  such  property  is  being  taxed,  and  to  make  the  entire 
assessment  apparently  fair  and  regular  on  its  face;  and 
such  conduct  does  not  render  illegal  other  assessments 
upon  the  same  roll.  City  of  Tampa  v.  Kaunitz,  39  Fla.  683 
(23  So.  Rep.  416;  63  Am.  St.  Rep.  202).  An  assessment 
by  a  city  of  vacant  lands,  at  a  much  greater  sum  in  propor- 
tion to  their  value  than  improved  lands,  for  the  purpose  of 
increasing  the  improvement  of  property  in  the  city,  is  irregu- 
lar. Anderson  v.  Douglas  Co.,  98  Wis.  393  (74  N.  W.  Rep. 
109).  The  mere  failure  of  an  assessor  to  attach  his  oath 
to,  and  return  the  same  with,  the  assessment  roll,  are  irregu- 
larities that  do  not  affect  the  validity  of  the  tax.  Twinting 
V.  Finlay,  55  Neb.  152  (75  N.  W.  Rep.  548) ;  Johnson  v. 
Tierney,        Neb.  (76  N.  W.  Rep.  1090).    Where  land 

owned  by  one  person  is  assessed  with  the  land  of  another 
under  one  aggregate  valuation,  so  that  neither  can  deter- 
mine the  amount  of  taxes  for  which  his  property  is  liable, 
the  entire  tax  is  void.  Johnson  v.  Tierney,  Neb. 
(76  N.  W.  Rep.  1090).  Citing,  Orton  v.  Noonan,  25  Wis. 
672 ;  Howe  v.  People,  86  111.  288 ;  Challiss  v.  Hekelnkaemper, 
14  Kan.  474;  Fisk  v.  Corey,  141  Pa.  St.  334  (21  Atl.  Rep. 
594).  An  assessor  of  taxes  may  avail  himself  of  the  services 
of  other  persons  in  performing  duties  of  a  clerical  or  minis- 
terial nature,  requiring  no  exercise  of  official  discretion, 
and  involving  no  substantial  rights  of  the  persons  against 
whom  assessments  are  made,  and  if  such  work  is  done 
under  the  supervision  of  the  assessor,  or  he  ratifies  or 
adopts  it,  the  assessment  will  be  valid;  but  if  the  assessor 
permits  other  persons  to  perform  all  duties  relating  to  the 
assessment  for  an  entire  tax  year,  while  he  abstains  from 
any  duty  connected  therewith,  such  assessment  will  be 
a  nullity.  City  of  Tampa  v.  Kaunitz,  39  Fla.  683  (23  So. 
Rep.  416;  63  Am.  St.  Rep.  202).  Citing,  Welty,  Assessm. 
§  10 ;  Cooley,  Tax'n,  p.  248 ;  Black,  Tax  Titles,  §  92 ;  Stokes 
v.-  State,  24  Miss.  621 ;  Munson  v.  Minor,  22  111.  594;  Ferris 
v.  Coover,  10  Cal.  589;  People  v.  Hastings,  29  Cal.  449; 
People  V.  White,  47  Cal.  616;  Farrington  v.  Investment  Co., 
I  N.  D.  102  (45  N.  W.  Rep.  191) ;  Snell  v.  City  of  Ft.  Dodge, 
45  la.  564.  The  principal  case  is  followed  and  approved  in 
City  of  Tampa  v.  Mugge,  40  Fla.  326  (24  So.  Rep.  489). 
Particular  assessment  of  mineral  lands  in  a  city  held  not 
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excessive  and  fraudulent.       Pioneer  Iron  Co.  v.  City  of 
Negaunee,  Ii6  Mich.  430  (74  N.  W.  Rep.  700). 

la.  Code  1873,  §§  1317,  1319,  applied — assessment  of 
railroad  property.  Chicago,  B.  &  Q.  R.  Co.  v.  Kelley,  105 
la.  106  (74  N.  W.  Rep.  935).  N.  J.  Gen.  Stat.,  p.  3449,  pi. 
779>  P*  3450,  pi.  787,  construed  and  applied — ^assessment  of 
taxes  by  a  municipality  according  to  block  maps.  Potter  v. 
City  of  Orange, 62  N.  J.  L.  192  (40  Atl.  Rep.  647).  In  Oregon 
a  mortgage  or  other  instrument  whereby  land  is  made  se- 
curity for  the  payment  of  a  debt  is  treated  as  real  estate 
for  the  purposes  of  taxation.  Denny  v.  McCown,  34  Or. 
47  (54  Pac.  Rep.  952).  A  statute  (Vt.  Stat.,  §  425),  requir- 
ing officers  listing  property  for  taxation  to  notify  the  owner 
of  it  of  the  making  of  the  list  on  or  before  a  certain  day, 
is  mandatory.  Thomas  v.  Leland,  70  Vt.  223  (39  Atl.  Rep. 
1094). 

Sec.  794*  Assessment  of  taxes — ^In  whose  name  assess- 
ment should  be  made.  The  structures  forming  the  bed  and 
track  of  a  railroad  erected  by  a  railroad  company  upon  the 
land  of  another  under  a  parol  agreement  with  him,  should 
be  assessed  as  the  property  of  the  road,  although  the  land 
is  assessable  to  the  owner  thereof.  Hoboken  R.  W.  H.  & 
S.  Con.  Co.  V.  State  Board  of  Assessors,  62  N.  J.  L.  561 
(41  Atl.  Rep.  728).  Where  it  does  not  appear  that  a  rail- 
road company  was  at  that  time  commonly  known  by  the 
initials  of  its  corporate  name,  an  assessment  against  it  in 
that  manner  is  not  sufficient.  Chicago,  B.  &  Q.  R.  Co.  v. 
Kelley,  105  la.  106  (74  N.  W.  Rep.  935).  An  assessment 
of  the  property  of  Ellen  Macier  in  the  name  of  Ellen 
Marcier  was  held  not  to  be  such  a  variance  as  would  render 
it  invalid.  City  of  Detroit  v.  Macier,  117  Mich.  76  (75  N. 
W.  Rep.  285).  Mich.  Laws  1893,  No.  206,  §  99,  applied — 
mistake  in  owner's  name  and  assessment  in  the  name  of  a 
person  other  than  the  owner.  Iron  Star  Co.  v.  Wehse,  117 
Mich.  487  (76  N.  W.  Rep.  66)  ;  H.  M.  Loud  &  Sons  Lum. 
Co.  v.  Hagar,  118  Mich.  452  (76  N.  W.  Rep.  980).  Under 
Mo.  Rev.  Stat.  1889,  §  5553,  a  failure  to  assess  property  in 
the  name  of  the  owner,  if  known,  renders  the  assessment 
void.  City  of  St.  Louis  v.  Wenneker,  145  Mo.  230  (47  S. 
W.  Rep.  105 ;  68  Am.  St.  Rep.  561).  In  Nebraska  it  is  held 
that  the  listing  and  assessment  of  real  estate  in  the  name 
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of  a  deceased  person  does  not  invalidate  such  assessment. 
Grant  v.  Bartholomew,  57  Neb.  673  (78  N.  W.  Rep.  314). 
Ohio  Rev.  Stat.,  §  1038,  construed  and  applied — power  and 
duty  of  county  auditor  as  to  correction  of  errors  in  valua- 
tion of  real  estate.  Lewis  v.  State,  59  O.  St.  37  (51  N.  E. 
Rep.  440). 

Sec.  795.  Assessment  of  taxes — Description  of  prop- 
erty. The  description  of  the  land  must  be  sufficiently  de-* 
finite  and  certain  as  not  to  require  resort  to  extrinsic  proof 
that  a  particular  piece  of  land  was  designated,  Jackson  v. 
Sloman,  117  Mich.  126  (75  N.  W.  Rep.  282) ;  and  an  assess- 
ment of  taxes  based  upon  an  insufficient  description  of  the 
land  is  void,  Upton  v.  People,  176  111.  632  (52  N.  E.  Rep. 
358).  Several  contiguous  pieces  of  land  belonging  to  the 
same  individual  and  so  situated  as  to  be  incapable  of  sep- 
arate valuation,  may  be  assessed  as  one  tract.  Johnson  v. 
Tiemey,        Neb.  (76  N.  W.  Rep.  1090).     An  assess- 

ment of  a  lot  to  two  owners,  a  part  of  the  lot  to  each,  with 
nothing  to  indicate  what  part  was  owned  by  each  or  in- 
tended to  be  assessed  to  each  owner,  nor  that  both  together 
were  the  owners  of  the  whole,  it  not  appearing  that  either 
owner  was  in  actual  possession  of  any  particular  part  of 
the  lot  or  that  the  same  portions  were  not  assessed  or  taxed 
for  the  same  year  by  other  descriptions,  is  insufficient. 
Harding  v.  Greene,  59  Kan.  202  (52  Pac.  Rep.  436).  In 
Illinois  it  is  held  that  an  assessment  of  lands  describing 
them  as  parts  cf  lots  in  an  assessor's  plat  is  void  where  it 
is  shown  that  the  plat  referred  to  was  not  prepared  by  the 
county  surveyor  as  required  by  Laws  1853,  p.  3.  Upton 
v.  People,  176  111.  632  (52  N.  E.  Rep.  358).  Where  a  part 
of  a  city  lot  is  condemned  by  a  railroad  company  for  its 
right  of  way,  the  remainder  is  sufficiently  described,  for  the 
purposes  of  taxation,  as  a  fractional  lot;  but  a  tax  is  void 
for  uncertainty  which  is  assessed  and  levied  against  an 
entire  city  lot  under  the  description,  "part  of  lot  5,  in 
block  41,'*  Johnson  v.  Tierney,        Neb.  (76  N.  W. 

Rep.  1090).  The  court  say :  "It  was  all  subject  to  taxation, 
yet  only  a  part  of  it  was  taxed.  We  cannot  say  what  part, 
and  therefore  hold  that  the  taxes  are  void.  Lessee  of 
Massie's  Heirs  v.  Long,  2  O.  287;  Lessee  of  Matthews  v. 
Thompson,  3  O.  272 ;  Ronkendorff  v.  Taylor's  Lessee,  4  Pet. 
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350;  Burchard  v.  Hubbard,  11  O.  316;  Raymond's  Lessee 
V.  Longworth,  14  How.  76;  People  v.  Flint,  39  Cal.  670; 
Atwell  V.  Zeluff,  26  Mich.  118;  Sims  v.  Warren,  67  Miss. 
278  (7  So.  Rep.  226)." 

Mich.  Laws  1893,  No.  206,  §  25,  subds.  4,  6,  construed 
and  applied — sufficiency  of  description  of  property.  Jack- 
son V.  Sloman,  117  Mich.  126  (75  N.  W.  Rep.  282).  Mich. 
Laws  1893,  No.  206,  §§  25,  53,  66,  70,  applied — ^sufficiency 
6f  description.  Kneeland  v.  Hull,  116  Mich.  55  (74  N. 
W.  Rep.  300).  Miss.  Code  1892,  §  3776,  construed  and 
applied — parol  evidence  to  apply  description.  Smith  v. 
Hickman,        Miss.  (24  So.   Rep.  973).    As  to  suffi- 

ciency of  particular  description,  see  McQueen  v.  Bush,  76 
Miss.  283  (24  So.  Rep.  196). 

Sec  796.  Assessment  of  taxes — Description  of  prop- 
erty by  use  of  abbreviations  and  figures.  A  description  on 
a  tax  list  made  under  the  direction  of  the  tax  payer  as, 
"Tax  list  in  No.  2  tp.,  C.  county,  for  the  year  1893,"  was 
held  sufficient.  Flucher  v.  Flucher,  122  N.  C.  loi  (29  S. 
E.  Rep.  91).  Where,  by  the  use  of  figures  in  the  columns 
of  a  printed  assessment  roll,  the  section,  town,  range  and 
number  of  acres  are  given,  and,  in  case  of  residents  the 
name  of  the  owner  is  stated,  and  the  subdivisions  of  such 
section  are  set  down  consecutively  in  the  same  order  by  the 
use  of  well-known  abbreviations,  such  descriptions  are  held 
sufficiently  certain  though  the  quarter,  section,  etc.,  were 
not  repeated,  nor  their  repetition  indicated  by  "ditto"  marks, 
it  being  obvious  that  the  successive  descriptions  referred  to 
the  quarter  and  section  previously  mentioned,  until  a  differ- 
ent one  was  given.  Auditor  General  v.  Sparrow,  116  Mich. 
574  (74  N.  W.  Rep.  881).  In  Arkansas  where  a  statute 
provides  that  in  the  assessment  of  lands  for  taxation  they 
shall  be  described,  if  practicable,  according  to  the  sections 
or  subdivisions  thereof  and  congressional  townships,  estab- 
lished by  government  survey,  it  is  held  that  the  description, 
"N.  E.  S.  E.  Sec.  24,  Tp.  13,  R.  7,  40  acres,"  is  sufficient. 
Chestnut  v.  Harris,  64  Ark.  580  (43  S.  W.  Rep.  977 ;  62  Am. 
St.  Rep.  213).  The  court  say:  "In  the  case  at  bar  the 
assessor  attempted  to  assess  a  40  acres  in  section  24,  in 
township  13,  and  range  7,  in  Drew  county  in  this  state. 
It  was  a  legal  subdivision  of  land, — a  fourth  of  a  quarter  of 


747  EPITOME  OF  CASES.  §  796, 797 

a  section  of  land.  As  described,  it  was  unquestionably  a 
legal  subdivision  of  section  24.  It  was  described  as  the 
*N.  E.  S.  E/  of  that  section.  The  first  is  the  abbreviation 
of  'northeast/  and  the  last  of  'southeast/  In  the  order  they 
are  used,  they  could  designate  only  one  legal  subdivision  of 
a  section  into  40  acres,  and  that  is  the  northeast  quarter  of 
the  southeast  quarter.  They  are  not  reasonably  susceptible 
of  any  other  interpretation.  We  think  the  land  was  suffi- 
sufficiently  described  in  the  assessment  and  notice  of  sale.'* 
Construing  and  applying  S.  Dak.  Comp.  l^aws,  §  1544,  pro- 
viding that  "the  list  of  taxable  property  assessed  to  each 
person  shall  contain:  (i)  His  lands  by  township,  range 
and  section,  and  any  division  or  part  of  a  section  or  num- 
bered fractional  lot  of  any  section  lying  in  the  county  in 
which  the  list  is  required.  And  when  such  parcel  of  land 
IS  not  a  congressional  division  or  subdivision,  it  shall  be 
listed  and  described  in  some  other  mode  sufficient  to  iden- 
tify it.  (2)  His  town  lots,  naming  the  town  in  which  they 
are  situated,  and  their  proper  description  by  number  and 
block  or  otherwise  according  to  the  system  of  numbering 
in  the  town,"  it  is  held  that  the  description  of  property  in  a 
tax  list  as  "s  2  s  e  &  s  2  s  w  sec.  or  lot  30  twp.  or  blk.  113  rng. 
69,"  is  not  sufficient.  Turner  v.  Hand  Co.,  11  S.  Dak.  348 
(yy  N.  W.  Rep.  589).  The  court  say:  "The  combination 
's2se&s2sw  sec.  or  lot  30  twp.  or  blk.  113  rng.  69'  is  an 
idealess  jumble  of  letters  and  figures,  confusing  in  the  ex- 
treme, and  intolerable  when  employed  as  a  means  by  which 
to  devest  title  to  real  estate  without  the  consent  of  the  own- 
er. That  a  tax  sale  of  property  not  described  in  the  assess- 
ment roll  is  void,  and  passes  no  title  to  the  purchaser,  is  a 
proposition  in  perfect  consonance  with  reason,  and  conclu- 
sively established  by  authority.  Van  Cise  v.  Carter,  9  S. 
Dak.  234  (68  N.  W.  Rep.  539);  Black,  Tax  Titles,  §112; 
Powers  V.  Larabee,  2  N.  Dak.  141  (49  N.  W.  724) ;  Woods 
V.  Freeman,  i  Wall.  398;  Tidd  v.  Rines,  26  Minn.  201  (2  N. 
W.  Rep.  497) ;  Lawrence  v.  Fast,  20  III-  339  (71  Am.  Dec. 

274)." 

Sec.  797.  Assessment  of  taxes — Omi^ion  of  property* 
If  tax  officers  intentionally  omit  taxable  property  from  the 
assessment  rolls  for  an  improper  purpose,  thereby  unequally 
and  inequitably  adjusting  the  burdens  of  taxation,  the  entire 
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assessment  will  be  illegal  and  void.  If,  however,  the  omis- 
sion arises  in  consequence  of  a  bona  fide  belief  on  their 
part  that  the  omitted  property  is  exempt  from  taxation,  or 
results  from  inadvertence  or  negligence,  without  any  intent 
to  impose  additional  or  unequal  burdens  on  other  taxpayers, 
the  assessment  will  be  valid.  City  of  Tampa  v.  Kaunitz,  39 
Fla.  683  (23  So.  Rep.  416;  63  Am.  St.  Rep.  202).  Citing  num- 
erous authorities.  Ind.  Rev.  Stat.  1894,  §§  8526,  8531,  8560 
construed  and  applied — listing  of  omitted  property  by  coun- 
ty assessor.  Morton  C.  Hunter  Stone  Co.  v.  Woodard,  152 
Ind.  474  (53  N.  E.  Rep.  947).  Ind.  Rev.  Stat.  1894,  §  8560 
construed  and  applied — assessment  of  omitted  property — no- 
tice to  owner.  Miller  v.  Volmer,  153  Ind.  26  (53  N.  E.  Rep. 
949).  Minn.  Laws  1893,  ch.  151  providing  for  the  taxation 
of  property  previously  unlawfully  omitted  from  the  assess- 
ment or  grossly  undervalued,  is  constitutional.  State  v. 
Weyerhauser,  ^2  Minn.  519  (75  L'.W.Rep.  718).  The  power 
of  officers  to  assess  property  for  the  years  during  which  it 
may  have  escaped  taxation,  given  by  Mo.  Rev.  Stat.  1889,  § 
7562,  may  be  exercised  regardless  of  the  fact  that  the  prop- 
erty has  changed  hands  in  the  meantime.  State  v.  Fuller- 
ton,  143  Mo.  682  (44  S.  W.  Rep.  741).  Citing,  Tallman  v. 
City  of  Janesville,  17  Wis.  71. 

Sec.  798.  Assessment  of  taxes — Boards  of  equalization. 
A  board  of  equalization  has  no  authority  to  increase  the 
valuation  of  property  without  notice  to  the  person  whose 
rights  and  interests  are  affected  thereby.  Johnson  v.  Tier- 
ney,        Neb.  (76  N.  W.  Rep.  1090).    In  Nebraska  it  is 

held  that  an  increase  in  the  valuation  of  property  by  the 
board  of  equalization  without  notice  to  the  landowner  and 
without  a  complaint  by  some  one  that  the  real  estate  was 
assessed  too  low  is  void ;  but  the  assessment  of  taxes  against 
the  property  is  invalidated  only  to  the  extent  of  such  in- 
crease. Grant  v.  Bartholomew,  57  Neb.  673  (78  N.  W  Rep. 
314)).  In  support,  of  the  last  proposition  the  court  cite 
Webster  v.  People,  98  111.  343;  State  v.  Allen,  43  111.  456; 
Mix  V.  People,  72  111.  241 ;  Mayor  etc.,  of  City  of  Los  Angeles 
V.Los  Angeles  City  Waterworks  Co.,  49  Cal.  639;  Rail- 
road Company  v.  Morris,  7  Kansas  210.  Where  a  stat- 
ute (Utah  Rev.  Stat.,  §  2573)  which  specifies  the  time 
when,    in  each   year,   the   county   boards   of   equalization 


749  EPITOME  OF  CASES.  §  798,  799 

must  meet,  and  limits  the  time  daring  which  it  may- 
sit,  makes  it  the  duty  of  such  boards  to  "examine  the 
assessment  books  and  equalize  the  assessment  in  a  county," 
they  have  the  right  to  raise  or  lower  the  assessed  valuation 
of  all  property  in  a  particular  district  without  notice  to  each 
or  any  owner  of  such  property.  State  v.  Armstrong,  19 
Utah,  117  (56  Pac.  Rep.  1076).  Citing,  State  Railroad  Tax 
Cases,  92  U.  S.  575;  Suydam  v.  Merrick  Co.  19  Neb.  155  (27 
N.  W.  Rep.  142).  Minn.  Gen.  Stat.  1894,  §  1555  construed 
and  applied — power  of  state  board  of  equalization  to  in- 
crease or  decease  the  valuation  of  property.  State  v.  Em- 
panger,  73  Minn.  337  (76  N.  W.  Rep.  53).  Or.  Laws  1891, 
p  182,  construed  and  applied — powers  of  board  of  equaliza- 
tion. Dayton  v.  Multnomah  Co.,  34  Or.  239  (55  Pac. 
Rep.  23). 

Sec.  799.  Lien  for  taxes — Payment  of  taxes — ^Parol 
proof  of  pa3mient.  Where  a  tax  lien  on  real  estate  is  de- 
clared by  a  statute  to  be  perpetual,  no  lapse  of  time  will  bar 
a  remedy  to  enforce  such  lien  against  the  land,  Wells  Co.  v. 
McHenry,  7  N.  Dak.  246  (74  N.  W.  Rep.  241)  ;  and  such  lien 
is  not  devested  by  the  failure  of  an  officer  for  a  long  time  to 
discharge  his  official  duty  to  levy  upon  the  personalty  of  the 
owner  for  such  taxes,  Johnson  v.  Tierney,        Neb.  (76 

N.W.Rep.  1090).  Penalties  due  the  state  for  nonpayment  of 
taxes  stand  upon  the  same  footing  and  have  the  same  prior- 
ity as  the  taxes  upon  which  they  have  accrued.  Gray  v. 
Logan  Co.,  7  Okla.  321  (54  Pac.  Rep.  485).  S.  Dak.  Comp. 
Laws,  §  1612,  construed  and  applied — lien  of  personal  prop- 
erty taxes.  Danforth  v.  McCook  Co.,  11  S.  Dak.  258  (76  N. 
W.  Rep.. 940;  74  Am.  St.  Rep.  808).  A  junior  mortgagee  has 
a  lien  superior  to  a  senior  mortgage  for  taxes  paid  to  protect 
his  mortgage.  Weadock  v.  Noeker,  119  Mich.  626  (78  N. 
W.  Rep.  609)  ;  Norton  v.  Myers,  74  Minn.  484  (j*j  N.  W. 
Rep.  298).  Where  an  officer  delayed  the  collection  of  taxes 
from  one  having  ample  property  with  which  to  satisfy  them 
until  the  owner  had  disposed  of  such  property, .  and  ac- 
counted for  such  taxes  himself,  cannot  afterward  claim  sub- 
rogation to  the  lien  of  the  state  for  such  taxes,  given  by 
Ky.  Stat.,  §  4021,  as  against  a  prior  mortgagee  who  has 
taken  a  conveyance  of  the  property  in  satisfaction  of  his 
debt  which  was  greater  than  the  value  of  the  property. 
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Allen  V.  Perrine,        Ky.  (45  S.  W.  Rep.  500 ;  41  L.  R. 

A.  351;  20  Ky.  Law  Rep.  202).  If  a  landowner  in  good 
faith  applies  to  the  proper  officer  for  the  purpose  of  paying 
his  taxes,  and  is  prevented  by  the  mistake,  wrong  or  fault 
of  the  officer,  such  attempt  to  pay  is  equivalent  to  payment. 
Kneeland  v.  Wood,  117  Mich.  174  (75  N.  W.  Rep.  461). 
Construing  Hill's  Ann.  Or.  Laws,  §§  2770,  2800,  providing 
for  the  collection  of  taxes  first  out  of  the  personal  property 
of  the  tax  payer,  and  §  2838,  allowing  one  holding  a  lien 
on  land  to  pay  the  unpaid  taxes  thereon,  the  receipt  there- 
for to  be  an  additional  lien,  it  is  held  that  such  a  lien- 
holder  can  pay  the  taxes  assessed  on  the  land  without  pay- 
ing the  other  taxes  assessed  against  the  owner,  which  pay- 
ment will  release  the  land  from  all  taxes.  McNary  v. 
Wrightman,  32  Or.  573  (52  Pac.  Rep.  510).  While  an 
official  tax  receipt  is  strong  evidence  of  the  fact  of  the  pay- 
ment of  taxes,  yet  it  is  not  the  exclusive  method  of  prov- 
ing such  payment,  but  such  payment  may  exist  in  fact  and 
may  be  established  orally  whether  such  receipt  be  in  ex- 
istence to  evidence  it  or  not.  Boykin  v.  State,  40  Fla.  484 
(24  So.  Rep.  141).  Citing,  Blackw.  Tax  Titles,  §  489;  Davis 
v.  Hare,  32  Ark.  386 ;  McDonough  v.  Jefferson  Co.,  79  Tex. 
535  (15  S.  W.  Rep.  490) ;  Adams  v.  Beale,  19  la.  61 ;  Ham- 
mond V.  Hannin,  21  Mich.  374  (4  Am.  Rep.  490)  ;  Elston  v. 
Kennicott,  52  111.  272;  Richards  v.  Hatfield,  40  Neb.  879 
(59N.W.  Rep.  777). 

Sec.  800.  Publication  of  delinquent  lists.  The  publi- 
cation of  a  list  of  delinquent  lands  may  be  shown  by  parol 
evidence,  where  the  certificate  of  publication  is  defective. 
McChesney  v.  People,  178  111.  542  (53  N.  E.  Rep.  356). 
The  publication  of  a  delinquent  tax  list  in  the  English  lan- 
guage, but  in  a  newspaper  which  is  otherwise  printed  in 
the  German  language,  is  not  a  legal  publicatio'ti,  when  no 
authority  therefor  has  been  given  in  accordance  with  Wis. 
Rev.  Stat.,  §  675,  by  the  county  board;  and  such  a  paper, 
though  making  the  lowest  bid,  is  not  entitled  to  the  con- 
tract for  publishing  such  lists  under  §§  1 130,  1 131.  State 
V.  Chamberlain,  99  Wis.  503  (75  N.  W.  Rep.  62;  40  L.  R. 
A.  843).  Construing  and  applying  111.  Rev.  Stat.  1893,  p. 
1209,  §  106,  requiring  an  affidavit  of  the  publication  of  a 
delinquent  tax  list  to  be  made  under  the  oath  of  the  printer. 
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publisher  or  financial  officer  or  agent  of  the  newspaper  pub- 
lishing the  same,  it  is  held  that  an  affidavit  which  simply 
recites  that  the  affiant  is  the  "publisher''  of  the  paper  pub- 
lishing a  delinquent  list  is  insufficient,  as  such  statement 
must  be  embodied  in  the  affidavit  as  one  of  the  facts  sworn 
to.  McChesney  v.  People,  174  111.  46  (50  N.  E.  Rep.  mo). 
Citing,  Steinbach  v.  Leese,  2^  Cal.  295.  For  further  construc- 
tion of  this  statute,  see  McChesney  v.  People,  174  111.  46  (50 
N.  E.  Rep.  mo).  N.  Dak.  Laws  1897,  ch.  67,  construed  and 
applied — ^publication  of  delinquent  tax  list — designation  of 
newspaper — filing  certificate — contents  of  tax  list.  Cass 
Co.  v.  Certain  Lands  of  Sec.  Imp.  CoT,  7  N.  Dak.  528  (75  N. 
W.  Rep.  775).  Wash.  Laws  1893,  p.  366,  §  96,  construed 
and  applied — ^publication  of  delinquent  tax  list — power  of 
county  treasurer  to  make  contract  for.  De  Rackin  v.  Lin- 
coln Co.,  19  Wash.  360  (S3  Pac.  Rep.  351). 

Sec  801.  Notice  of  tax  sale.  A  tax  sale  without  the 
proper  legal  notice  to  the  delinquent  is  not  validated  by  the 
fact  of  his  presence  at  such  sale,  where  he  gave  notice  to 
the  purchaser  that  he  would  buy  a  law  suit.  Bean  v.  City 
of  Brownwood,  91  Tex.  684  (45  S.  W.  Rep.  897).  Ga.  Code, 
§  732,  does  not  require  that  sales  for  city  taxes  shall  be  ad- 
vertised in  the  same  newspaper  in  which  sheriflF's  sales  are 
advertised.  Scheurman  v.  City  of  Columbus,  106  Ga.  34 
(31  S.  E.  Rep.  787).  A  statute  (Ind.  Laws  1872,  p.  57,  §§ 
247-249 ;  Rev.  Stat.  1876,  p.  127)  providing  for  a  private  sale 
of  lands  which  have  been  forfeited  to  the  state  for  taxes 
after  having  been  offered  for  sale  upon  notice  duly  given, 
is  not  unconstitutional  because  it  does  not  provide  for  the 
giving  of  any  further  notice  to  the  original  owner.  Newton 
V.  Raper,  150  Ind.  630  (50  N.  E.  Rep.  749).  Md.  Code,  Art. 
81,  §  69;  Laws  1890,  ch.  205,  requiring  the  tax  collector 
to  leave  a  bill  of  taxes  due  and  a  notice  as  to  the  payment 
with  the  party  who  should  pay  the  taxes,  or  at  his  usual 
place  of  abode,  is  not  complied  with  by  leaving  a  bill  di- 
rected to  her  at  the  last  residence  of  the  deceased  owner, 
and  a  sale  made  without  further  notice  is  invalid.  Ben- 
zinger  v.  Gies,  87  Md.  704  (40  Atl.  Rep.  654).  Applying 
How.  Ann.  Mich.  Stat.,  §  7251,  providing  that  all  legal  pro- 
ceedings must  be  in  the  English  language,  it  is  held  that 
the  notice  of  a  tax  sale  made  under  a  decree  for  the  collec- 
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tion  of  taxes,  required  to  be  given  by  Laws  1895,  p.  310, 
§  66,  must  be  published  in  English  in  a  newspaper  published 
in  English.  Visscher  v.  Ottawa  Circuit  Judge,  116  Mich. 
666  (74  N.  W.  Rep.  1013).  Mich.  Laws  1893,  No.  206,  §  66, 
construed  and  applied — publication  by  auditor  general  of 
order  for  the  sale  of  lands  for  taxes.  Garner  v.  Wallace, 
118  Mich.  387  (76  N.  W.  Rep.  758).  Mich.  Laws  1893,  No. 
206,  §  79,  construed  and  applied — publication  by  auditor 
general  of  notice  of  sale  of  land  bid  in  by  the  state  and 
remaining  unredeemed.  Garner  v.  Wallace,  118  Mich.  387 
(76  N.  W.  Rep.  758).  Particular  description  in  notice  of 
tax  sale  held  so  insufficient  as  to  render  a  deed  thereunder 
void.  Edwards  v.  Lyman,  122  N.  C.  741  (30  S.  E.  Rep. 
328). 

Sec.  8o2.  Who  may  purchase  at  a  tax  sale.  A  person 
who,  because  of  his  interest  in  the  property,  is  in  duty 
bound  to  pay  the  taxes  thereon,  cannot  obtain  a  tax  deed  on 
such  property  so  as  to  cut  off  the  rights  of  others  interested 
therein,  or  acquire  any  lien  thereon  for  the  money  expended 
for  taxes  in  acquiring  such  title.  The  buying  of  the  tax  cer- 
tificate under  such  circumstances  operates  merely  as  a  pay- 
ment of  or  redemption  from  the  tax.  Dana  v.  Duluth  Trust 
Co.,  99  Wis.  663  (75  N.  W.  Rep.  429).  One  who  assumes 
the  position  of  guardian  for  a  relative,  cannot  purchase  in 
his  own  name  the  property  of  the  latter  at  a  tax  sale. 
Town  of  Thornton  v.  Gilman,  67  N.  H.  392  (39  Atl.  Rep. 
900).  A  son  living  with  his  mother  on  her  land  under  an 
agreement  with  her  to  support  her  in  consideration  of  its 
rents  and  profits,  may  purchase  at  a  tax  sale  of  the  land, 
but  he  cannot  assert  such  a  title  adversely  to  her.  Allen  v. 
Russell,  59  O.  St.  137  (52  N.  E.  Rep.  121).  An  agent  can- 
not acquire  a  valid  tax  title  in  violation  of  his  duty  to  his 
principal ;  nor  can  he  claim  reimbursement  for  his  expendi- 
tures in  such  a  case  where  he  is  in  receipt  of  rents  from 
the  property  sufficient  to  pay  the  taxes,  nor  in  any  case 
unless  he  places  the  court  in  position  to  do  complete  equity 
by  its  decree.  Dana  v.  DuluthTrust  Co.,  99  Wis.  663 
(75  N.  W.  Rep.  429).  One  charged  with  the  duty  of  pay- 
ing taxes  for  a  mortgagee  as  his  agent  and  has  the  funds  d 
the  latter  with  which  to  make  such  payment,  cannot  acquire 
a  tax  title  as  against  the  mortgagee.    Young  v.  Goodhue, 
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io6  la.  447  (76  N.  W.  Rep.  822).  A  sale  to  one  acting  as 
clerk  of  the  oflScer  making  the  sale,  and  also  as  agent  of 
the  purchaser  in  making  the  bids,  is  void.  Hall  v.  Collins, 
117  Mich.  617  (76  N.  W.  Rep.  72).  Ordinarily  a  tenant  in 
possession  of  land  at  the  time  of  its  sale  for  taxes  cannot 
buy  so  as  to  obtain  title  as  against  his  landlord ;  but  one 
entering  into  possesion  of  land  under  a  contract  of  rental 
after  its  sale  to  the  state  for  taxes,  subsequently  may  buy 
the  paramount  title  from  the  state.  Walker  v.  Harrison, 
75  Miss.  665  (23  So.  Rep.  392).  As  between  the  first  mort- 
gagee and  the  second  mortgagee,  it  is  the  duty  of  each  to 
pay  the  taxes;  and  one  cannot  acquire  a  tax  title  on  the 
mortgaged  premises,  as  against  the  other.  Minn.  Gen, 
Stat.  1894,  §  1599,  does  not  change  this  rule.  Norton  v. 
Myers,  74  Minn.  484  {yj  N.  W.  Rep.  298).  A  junior  mort- 
gagee whose  mortgage  binds  the  mortgagor  to  pay  the 
taxes,  but  provides  that  in  case  he  fails  to  do  so  the  mort- 
gagee may  pay  them  and  have  a  lien,  cannot  by  the  pur- 
chase of  the  property  at  a  tax  sale  acquire  title  as  against 
the  senior  incumbrancer,  but  only  the  right  to  be  reim- 
bursed. Chrisman  v.  Hough,  146  Mo.  102  (47  S.  W.  Rep. 
941) .  A  purchaser  assuming  a  mortgage  in  which  the  mort- 
gagor warranted  the  title  and  covenanted  to  pay  all  taxes, 
who  afterwards  procured  an  extension  of  it,  cannot  acquire 
a  tax  title  as  against  the  mortgagee,  though  the  taxes  were 
delinquent  before  the  purchase.  Brown  v.  Avery,  119  Mich. 
384  (78  N.  W.  Rep.  331). 

Sec.  803.    Title  and  rights  of  purchaser  at  tax  sale* 

In  the  absence  of  an  express  statute  to  the  contrary,  the 
rule  of  caveat  emptor  applies  to  a  tax  sale.  Norris  v.  Burt 
Co.,  56  Neb.  295  (76  N.  W.  Rep.  551) ;  McCague  v.  City 
of  Omaha,  58  Neb.  37  (78  N.  W.  Rep.  463).  A  purchaser 
at  a  tax  sale  made  for  taxes  assessed  against  one  owning 
a  life  estate  in  the  land,  acquires  only  such  estate.  Bleidorn 
v.  Oakdale  Iron  Coal  &  Transp.  Co.,        Tenn.  (43  S. 

W.  Rep.  360).  One  who  has  no  title  to  land  but  merely 
under  claim  of  title  has  it  assessed  in  his  name,  does  not 
acquire  title  by  buying  the  land  at  a  sale  for  taxes.  Smith 
V.  Cassedy.  75  Miss.  916  C23  So.  Rep.  427).  One  furnishing- 
money  to  his  debtor  with  which  to  buy  in  a  tax  title  and  who 
holds  the  certificate  as  security  for  the  debt  is  charged 
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with  notice  of  an  arrangement  between  the  owner  of  the 
land  and  such  debtor  by  which  the  latter  was  to  pay  the 
taxes,  and  he  cannot  acquire  title  as  against  the  owner. 
Young  V.  Goodhue,  io6  la.  447  (76  N.  W.  Rep.  822).  A 
second  mortgagee,  as  such,  owes  no  duty  to  the  first  mort- 
gagee to  pay  taxes  on  the  mortgaged  premises,  and  while 
his  purchase  after  taking  possession  a§  mortgagee,  of  an 
outstanding  tax  title  will  be  treated  as  only  a  payment  of 
the  taxes  for  the  protection  of  both  mortgagees,  yet,  if  the 
first  mortgagee  avails  himself  of  this  protection,  he  must 
reimburse  the  second  mortgagee  for  what  he  paid  for  the 
tax  title,  and  he  may  hold  such  title  as  security  for  his  re- 
imbursement, it  appearing  that  he  has  expended  more  than 
the  amount  of  the  rents  and  profits  received  by  him  in  pay- 
ment of  interest  on  the  first  mortgage  and  for  improvements 
and  repairs  necessary  for  the  protection  and  preserv-ation 
of  the  mortgaged  premises.  American  Bap.  Missionary 
Union  v.  Hastings,  Weeks,  et  al.,  72  Minn.  484  ijy  N.  W. 
Rep.  36).  A  tax  deed  in  North  Carolina  in  1813  conveyed 
a  mere  color  of  title  and  the  purchaser  at  a  tax  sale  had 
the  burden  of  showing  that  the  law  had  been  complied  with 
in  making  the  sale.  Worth  v.  Simmons,  121  N.  C.  357  (28 
S.  E.  Rep.  528).  N.  C.  Laws  1895,  ch.  119,  §  90,  construed 
and  applied — title  and  rights  of  county  purchasing  at  tax 
sale.    Wilcox  v.  Leach,  123  N.  C.  74  (31  S.  E.  Rep.  374). 

• 
Sec.  804.  Rights  and  remedies  of  purchaser  at  invalid 
tax  sale — Statutes  construed.  The  liability  of  a  county  to 
a  purchaser  at  a  void  tax  sale  depends  on  statutory  enact- 
ment, and  is  to  be  determined  by  the  statute  in  force  at 
the  time  the  sale  was  made.  Norris  v.  Burt  Co.,  56  Neb. 
295  (76  N.  W.  Rep.  551) ;  McCague  v.  City  of  Omaha,  58 
Neb.  37  (78  N.  W.  Rep.  463),  construing  and  applying  Neb. 
Comp.  Stat.  1889,  ch.  12a,  §§  69,  94;  ch.  'j'j^  §  144.  In  Louis- 
iana a  purchaser  at  a  tax  sale  who  is  evicted  from  the  land 
by  the  owner  is  entitled  to  recover  from  him  the  taxes  he 
has  paid  on  the  land.  Genella  v.  Vincent,  50  La.  Ann.  956 
(24  So.  Rep.  690).  The  right  of  a  purchaser  of  an  invalid 
tax  title  to  acquire  the  tax  lien  of  the  state,  or  to  recover 
payments  of  subsequently  a/:cruing  taxes  does  not  exist  in 
the  absence  of  a  statute  conferring  it.  Croskery  v.  Busch,  116 
Jlich.  288  (74  N.  W.  Rep.  464) .    The  court  say :    "We  have 
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been  to  some  trouble  to  collect  and  examine  the  cases  which 
permit  the  purchaser  to  recover  the  tax  from  the  owner 
where  his  title  fails.  Some  of  them  are  cases  where,  on  a 
bill  to  quiet  title,  payment  of  the  taxes  was  made  a  condi- 
tion of  relief.  Such  a  case  is  Jenkinson  v.  Auditor  General, 
104  Mich.  34  (62  N.  W.  Rep.  163).  Such  holding  rests  upon 
the  maxim  that,  *he  who  seeks  equity  must  do  equity/  and 
is  not  necessarily  conclusive,  in  a  case  where  a  suit  is 
brought  to  declare  and  enforce  a  Hen,  as  in  this  case.  While 
in  a  number  of  states  the  purchaser  at  an  irregular  sale 
is  permitted  to  recover  the  amount  paid,  where  the  sale  i? 
declared  illegal,  an  examination  shows  that  in  nearly,  if  not 
quite,  all  of  them  statutes  are  the  foundation  for  the  re- 
lief. This  will  be  found  true  in  Nebraska,  Arkansas,  Mis- 
sissippi, Indiana,  and  Kansas.  Peet  v.  O'Brien,  5  Neb. 
360 ;  Bryant  v.  Estabrook,  16  Neb.  222  (20  N.  W.  Rep.  245)  ; 
Hunt  v.  Curry,  37  Ark.  104;  Cogburn  v.  Hunt,  56  Miss.  724; 
Flinn  v.  Parsons,  60  Ind.  573 ;  Stephenson  v.  Martin,  84  Ind. 
160;  Fairbanks  v.  Williams,  24  Kan.  19;  Russell  v.  Hudson, 
28  Kan.  100;  Am  v.  Hoppin,  25  Kan.  708.  Not  only  are 
the  above  cases  based  upon  statutes,  but  some  of  them  in- 
dicate that  a  statute  is  essential  to  recovery.  In  the  Mis- 
sissippi case  cited,  it  is  said:  'Unless,  therefore,  there  is 
some  provision  of  statute  law  upon  which  the  relief  prayed 
can  be  granted,  it  is  inadmissible,  under  the  general  prin- 
ciples underlying  the  law  relative  to  taxation,' — citing, 
Blackw.  Tax  Titles  (4th  Ed.)  446,  493;  Cooley,  Tax'n,  242 
(and  see  page  546)  ;  Burroughs,  Tax'n,  366.  Again  in  Cog- 
burn  v.  Hunt,  57  Miss.  681,  the  remedy  was  refused  where 
the  statute  had  provided  another.  Again  in  Stephenson  v. 
Martin,  84  Ind.  161,  it  is  said:  'The  remedy  *  *  *  is 
wholly  statutory.'  See,  also,  People  v.  Henckler,  137  111. 
580  {2y  N.  E.  Rep.  602),  and  Finegan  v.  Mayor,  etc.,  of 
City  of  New  York  (Sup.),  38  N.  Y.  Supp.  358,  cited  by 
counsel.  The  state  of  Iowa  furnishes  many  cases  pertain- 
ing to  the  subject,  and  the  inference  may  be  drawn  from 
some  of  the  later  ones  that  the  right  of  recovery  is  not  stat- 
utory ;  but  we  find  by  looking  at  the  earlier  cases,  that  stat- 
utes existed  giving  the  purchaser  at  irregular  sales  a  right 
to  recover  the  valid  taxes.  Kuehl  v.  Rayburn,  14  la.  136; 
Bynington  v.  Woods,  13  la.  17;  Corbin  v.  Hill,  21  la.  70; 
Everett  v.  Beebe,  37  la.  452;  Light  v.  West,  42  la.  142; 
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Besore  v.  Dosh,  43  la.  211;  Sexton  v.  Henderson,  45  la. 
160;  Thompson  v.  Savage,  47  la.  522.  The  last  case  cited 
indicates  that  all  these  cases  were  based  on  statutes,  as  it 
not  only  mentions  the  statute  then  in  force,  but  earlier  ones, 
and  goes  so  far  as  to  apply  the  rule  in  the  case  where  no 
levy  of  taxes  had  been  made,  and  where,  as  said  in  the 
opinion,  'the  county  and  state  had  no  claim  for  taxes  for 
that  year.'  As  against  this  apparant  uniformity,  we  are 
cited  to  no  case  which  sustains  the  proposition  of  the  com- 
plainants, and  in  our  own  case  of  Humphrey  v.  Auditor  Gen- 
eral, 70  Mich.  292  (38  N.  W.  Rep,  214),  where  taxes  as- 
sessed, but  not  seasonably  collected  through  sale,  were 
sought  to  be  collected  by  sale  under  a  statute  authorizing 
a  sale,  it  was  said:  *The  taxes  assessed  were  allowed  to 
become  a  lien  against  complainants'  lands,  and  they  have 
continued  so  ever  since;  but  for  the  want  of  proper  legis- 
lation their  collection  could  not  be  enforced'  until  the  law 
of  1887  took  effect.  Thus  it  seems  that  this  lien  in  the 
hands  of  the  state  could  not  be  enforced  in  equity,  and  a 
statute  was  necessary  to  enable  the  state  to  enforce  its  ex- 
isting lien.  Could  an  assignee  of  the  state  be  in  any  better 
position  in  this  respect?  This  is  but  a  recognition  of  the 
doctrine,  that  taxes  are  not  matters  of  contract,  and  that 
only  statutory  measures  are  to  be  resorted  to  for  their  col- 
lection. Cooley,  Tax'n  (ist  Ed.)  300;  Id.  (2d  Ed.)  15,  16; 
Eyke  v.  Lange,  104  Mich.  26  (63  N.  W.  Rep.  535)." 

la.  Code  1873,  §§  870,  899,  construed  and  applied — 
liability  of  county  for  sale  of  land  for  taxes  which  was  not 
subject  to  taxation.  Lonsdale  v.  Carroll  Co.,  105  la.  45^ 
(75  N.  W.  Rep.  332).  Mich.  Laws  1893,  No.  206,  §  104,, 
construed  and  applied— compensation  to  purchaser  at  in- 
valid tax  sale,  for  improvements.  Croskery  v.  Busch,  116 
Mich.  288  (74  N.  W.  Rep.  464).  Under  Neb.  Comp.  Stat., 
ch.  'J^  Art.  I,  §  116,  when  a  tax  sale  is  invalid  the  pur- 
chaser is  subrogated  to  the  rights  of  the  public  to  the  lien 
for  the  taxes,  and  for  all  legal  prior  and  subsequent  taxes 
levied  against  the  property  by  him  paid,  with  interest  at  the 
same  rate  which  the  taxes  were  drawing  when  paid.  Med- 
land  V.  Council,  57  Neb.  10  {yy  N.  W.  Rep.  437)  ;  Johnson 
V.  Finley,  54  Neb.  733 ;  (74  N.  W.  Rep.  1080) ;  Grant  v. 
Bartholomew,  57  Neb.  673  (78  N.  W.  Rep.  314).  Neb. 
Comp.  Stat.,  ch.  yj,  §  131,  fixing  the  liability  of  counties  to 
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purchasers  at  void  tax  sales  applies  only  to  sales  made  after 
it  took  effect;  and  in  that  state,  a  county  cannot  be  com- 
pelled to  indemnify  a  purchaser  at  a  void  tax  sale  made 
prior  to  June,  1871,  unless  the  sale  resulted  from  the  mis- 
take or  wrongful  act  of  its  treasurer.  Norris  v.  Burt  Co., 
56  Neb.  295  (76  N.  W.  Rep.  551).  Ohio  Rev.  Stat.,  §  2880, 
construed  and  applied — invalid  tax  sale — transfer  of  lien 
for  taxes  paid  to  purchaser.  Allen  v.  Russell,  59  O.  St.  137 
(52  N.  E.  Rep.  121).  Wis.  Rev.  Stat.,  §  1184;  Laws  1897, 
ch.  215,  construed  and  applied — refundment  of  money  ta 
purchaser  at  invalid  sale.  Pier  v.  Oneida  Co.,  102  Wis. 
338  (78  N.  W.  Rep.  410). 

Sec.  805.  Tender  and  payments  required  of  one  re- 
covering land  from  the  holder  of  an  invalid  tax  title.  One 
seeking  to  restrain  the  issue  of  a  tax  deed  on  the  ground  of 
a  fraudulent  assessment  will  not  be  compelled  to  pay  or 
tender,  or  to  allege  a  willingness  to  pay  the  amount  of  a 
valid  re-assessment,  where  it  is  impossible  to  determine 
such  amount  by  computation.  Anderson  v.  Douglas  Co.,  98 
Wis.  393  (74  N.  W.  Rep.  109).  Sand.  &  H.  Ark.  Dig.,  §  2595, 
providing  that  no  person  shall  maintain  an  action  for  the 
recovery  of  lands  against  any  person  holding  the  same 
under  a  purchase  at  a  sale  by  the  collector  or  commissioner 
of  state  lands  for  nonpayment  of  taxes,  unless  such  person 
shall  file  an  affidavit  setting  forth  that  he  has  made  a  tender 
of  the  amount  of  taxes  and  costs  first  paid  for  such  lands, 
with  interest,  and  the  taxes  subsequently  paid,  and  the  value 
of  all  improvements  made  on  the  land  by  the  purchaser, 
and  that  such  tender  has  been  refused,  does  not  apply  to  an 
action  brought  by  a  former  owner  of  the  land  to  recover 
it  from  one  claiming  under  a  tax  title,  in  which  he  asserts 
title  by  virtue  of  adverse  possession  against  the  holder  of 
the  tax  title.  McCrary  v.  Joyner,  64  Ark.  547  (44  S.  W. 
Rep.  79).  Under  this  statute  the  purchaser  is  entitled  to 
the  value  of  improvements  made  by  him  in  good  faith  after 
the  execution  of  the  deed,  though,  when  the  land  was  sold 
for  taxes,  there  were  none  legally  due.  McCann  v.  Smith, 
65  Ark.  305  (45  S.  W.  Rep.  1057).  For  further  construc- 
tion of  this  statute,  see  Davies  v.  Robinson,  65  Ark.  219 
(45  S.  W.  Rep.  471).  Applying  111.  Rev.  Stat.  1874,  p.  896 
(Revenue  Law,  §  30),  making  persons  in  possession  and 
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enjoying  the  benefits  of  premises  liable  for  taxes  thereon, 
it  is  held  that  one  seeking  a  cancellation  of  a  tax  title  on 
account  of  its  being  barred  by  adverse  possession  will  be 
required  to  pay  the  taxes  out  of  which  it  grew  where  he 
was  at  the  time  of  the  levying  of  such  tax  in  possession  cf 
the  land  and  enjoying  the  benefits  thereof;  but  such  pay- 
ment  will  not  be  required  from  one  seeking  the  cancella- 
tion of  such  tax  title  who  was  under  no  obligation  to  pay 
such  taxes  when  they  became  due.  Simons  v.  Drake,  179 
111.  62  (53  N.  E.  Rep.  574).  In  Illinois  one  setting  aside 
a  tax  sale  will  not  be  required  to  pay  the  taxes  prior  to  the 
taxes  for  which  the  property  was  sold,  though  the  purchaser 
may  have  paid  such  taxes.  Lauer  v.  Weber,  177  111.  115 
52  N.  E.  Rep.  489).  To  the  extent  Sayles'  Tex.  Civ.  Stat., 
Art.  447,  requires  the  owner  of  land  to  pay  all  taxes  law- 
fully due  thereon  before  he  can  defend  against  a  void  tax 
deed  thereof,  it  is  unconstitutional.  Eustis  v.  City  of  Hen- 
rietta, 91  Tex.  325  (43  S.  W.  Rep.  259). 

Sec.  8o6*  Irregularities  sufficient  to  avoid  or  invalidate 
a  tax  sale.  A  tax  sale  under  a  judgment  for  taxes  rendered 
against  a  dead  person  is  void.  Wolf  v.  Brown,  142  Mo. 
612  (44  S.  W.  Rep.  733).  A  tax  sale  for  an  amount,  no 
matter  how  small,  greater  than  that  which  is  lawfully  due, 
is  void.  Eustis  v.  City  of  Henrietta,  91  Tex.  325  (43  S. 
W.  Rep.  259)  ;  Carlisle  v.  Cassady,  Ky.  .  (46  S.  W. 
Rep.  490;  20  Ky.  Law  Rep.  562).  In  Michigan  it  is  held 
that  a  tax  sale  made  by  a  mere  clerk  of  the  county  treas- 
urer is  void.  Hall  v.  Collins,  117  Mich.  617  (76  N.  W. 
Rep.  y2).  The  failure  of  the  clerk  of  the  county  court  to 
record  the  list  of  lands  delinquent  for  taxes  advertised  for 
sale  and  the  notice  of  sale,  and  to  certify  as  to  its  publica- 
tion, as  required  by  Sand.  &  H.  Ark.  Dig.,  §  6606,  renders 
a  tax  sale  void.  Taylor  v.  State,  65  Ark.  595  (47  S.  W. 
Rep.  1055).  A  tax  sale  is  invalid  where  it  was  not  made 
for  all  delinquent  taxes  against  the  land,  with  interest  and 
costs.  Medland  v.  Connell,  57  Neb.  10  (jj  N.  W.  Rep* 
437)  ;  Grant  v.  Bartholomew,  57  Neb.  673  (78  N.  W.  Rep. 
314).  A  sale  of  land  on  execution  under  a  tax  judgment 
for  taxes  which  the  tax  collector  represented  to  the  owner 
were  not  involved  in  the  action  and  the  payment  of  which 
he  received  and  receipted  for  should  be  set  aside.    City  of 
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Aurora  v.  Lindsay,  146  Mo.  509  (48  S.  W.  Rep.  642).  The 
sale  of  a  tract  of  land  of  the  value  of  $3,000,  capable  of 
subdivision,  to  satisfy  a  tax  execution  for  $39.67  will  be  set 
aside,  Mixon  v.  Stanley,  100  Ga.  372  (28  S.  E.  Rep.  440)  ; 
and  so  will  a  sale  of  a  delinquent's  homestead  property, 
without  giving  a  proper  notice  to  him,  worth  $2,500,  for 
$151,  Bean  v.  City  of  Brownwood,  91  Tex.  684  (45  S.  W. 
Rep.  897).  For  particular  tax  sale  held  invalid  on  account 
of -the  sale  of  a^  excessive  amount  of  property  in  order  to 
satisfy  the  tax,  see  WilliaiHSon  v.  White,  loi  Ga.  276  (28 
S.  E.  Rep.  846;  65  Am.  St.  Rep.  302).  It  is  necessary  to 
the  validity  of  a  tax  title  that  the  descriptions  of  the  land 
given  in  the  assessment  roll,  the  certificate  of  sale  and  the 
deed  be  substantially  the  same.  Carlisle  v.  Cassady, 
Ky.  (46  S.  W.  Rep.  490 ;  20  Ky.  Law  Rep.  562).    Where 

lands  were  assessed  by  a  description  in  a  certified  copy  of 
a  tract  book  in  the  United  States  land  office  which  was 
manifestly  erroneous  in  showing  a  certain  person  as  owner 
and  the  deed  records  of  the  county  clearly  showed  his  want 
of  title  and  that  the  title  to  the  land  was  in  the  United 
States  and  not  subject  to  taxation,  a  purchaser  of  such  land 
at  a  tax  sale  under  such  assessment  acquires  no  title.  Moore 
v.  WoodruflF,  146  Mo.  597  (48  S.  W.  Rep.  4B9).  Where  a 
mortgagee  oflFers  in  good  faith  to  pay  all  the  taxes  due  on 
the  mortgaged  property,  but  does  not  do  so  on  account  of 
the  failure  of  the  officer  correctly  to  report  the  amount  due, 
a  subsequent  tax  sale  for  the  taxes  not  paid  will  be  set  aside 
on  their  payment,  with  interests  and  charges.  Hough  v. 
Auditor  General,  116  Mich.  663  (74  N.  W.  Rep.  1045). 
This  case  is  approved  and  followed  in  Carpenter  v.  Jones, 
T17  Mich.  91  (75  N.  W.  Rep.  292).  Particalar  tax  sale  held 
collusive  and  void.  Christian  v.  Soderburg,  118  Mich.  47 
(76  N.  W.  Rep.  126).  For  cases  determining  the  validity 
of  tax  sales  in  the  state  of  Louisiana,  see  Brown  v.  Ponchar- 
train  Land  Co.,  49  La.  Ann.  1779  (23  So.  Rep.  292). 

Mich.  Laws  1893,  No.  206,  §  70,  construed  and  applied 
— causes  sufficient  for  setting  aside  sale.  Detroit  Fire  & 
M.  Ins.  Co.  V.  Wood,  118  Mich.  31  (76  N.  W.  Rep.  136)  ; 
Spaulding  v.  O'Connor,  119  Mich.  45  {yy  N.  W.  Rep.  323; 
Brooks  V.  Dix.  119  Mich.  329  (78  N.  W.  Rep.  125).  Mich. 
Laws  1893,  No.  206,  §  98,  construed  and  applied — grounds 
for  cancelling  tax  sales  by  auditor  general.    Youngs  v.  Au- 
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ditor  General,  ii8  Mich.  550  {jy  N.  W.  Rep.  5).  Applying 
Mich.  Laws  1897,  p.  288,  §  70,  providing  that  no  tax  sale 
shall  be  set  aside  after  confirmation  except  in  cases  where 
the  taxes  were  paid  or  the  property  was  exempt  from  tax- 
ation, it  is  held  that  a  bill  of  review  to  set  aside  a  tax  sale 
must  show  either  total  want  of  jurisdiction  to  make  the 
tax  decree  or  one  of  the  two  statutory  causes.  Berkley  v, 
Burchard,  119  Mich.  loi  {^y  N.  W.  Rep.  635).  Failure  to 
file  and  enter  in  the  clerk's  office  a  list  of  lands  sold  for 
taxes,  as  required  by  Fla.  Laws  1887,  ch.  3681,  §  52,  will 
avoid  a  tax  deed  made  in  pursuance  of  such  sale.  Ellis 
V.  Clark,  39  Fla.  714  (23  So.  Rep.  410).  In  Nebraska  a 
private  sale  of  real  estate  for  taxes  is  invalid  where  the 
treasurer  of  the  county  has  failed  to  make  a  return  to  the 
county  clerk  of  the  public  sale  of  lands  in  his  county  for 
taxes,  as  required  by  Comp.  Stat.,  ch.  J*j^  Art.  i,  §  113. 
Medland  v.  Conn  ell,  57  Neb.  10  {yy  N.  W.  Rep.  437).  In 
New  Jersey  applying  the  principle  that  statutory  provisions 
regulating  the  sale  of  land  for  taxes  are  to  be  strictly  com- 
plied with,  it  is  held  that  the  failure  of  an  officer  to  return 
his  warrant  within  four  months  after  its  date,  as  required 
by  Gen.  Stat.,  p.  3353,  §§  331,  349,  is  sufficient  cause  for 
setting  aside  the  sale.  Landis  v.  Borough  of  Vineland, 
61  N.  J.  L.  424  (39  Atl.  Rep.  685).  See,  also,  Lippincott 
V.  Pennsauken  Tp.,  62  N.  J.  L.  177  (40  Atl.  Rep.  625).  N. 
C.  Laws  1887,  ch.  137,  construed  and  applied — proof  re- 
quired of  one  seeking  to  set  aside  a  tax  sale.  Flucher  v. 
Flucher,  122  N.  C.  loi  (29  S.  E.  Rep.  91). 

Sec.  807.  Irregularities  insufficient  to  invalidate  a  tax 
sale.  A  statute  (Mich.  Laws  1893,  No.  206,  §  66)  requir- 
ing that,  at  least  10  days  before  the  time  fixed  for  a  tax 
sale,  a  final  decree  shall  be  rendered  by  the  court  in  favor  of 
the  state  for  taxes,  interest  and  valid  charges,  is  directory 
in  so  far  as  the  10  days  is  concerned,  and  a  sale  before  the 
expiration  of  such  time  is  valid.  Hooker  v.  Bond,  1 18  Mich. 
255  (76  N.  W.  Rep.  404);  Barnum  v.  Barnes,  118  Mich. 
264  (76  N.  W.  Rep.  406).  A  sale  of  lands  bid  in  by  the 
state  which  have  not  been  redeemed  is  not  rendered  void 
by  the  failure  of  the  auditor  general  to  furnish  the  county 
treasurer  a  list  of  all  such  lands  in  his  county  as  required 
by  Mich.  Laws  1893,  No.  206,  §  78.     Garner  v.  Wallace, 
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ii8  Mich.  387  (76  N.  W.  Rep.  758).  Under  Mich.  Laws 
1893,  No.  206,  §  99,  a  tax  sale  will  not  be  held  invalid  on 
account  of  irregularties  or  omissions  which  do  not  preju- 
dice the  property  rights  of  the  person  whose  property  is 
taxed.  Hooker  v.  Bond,  118  Mich.  255  (76  N.  W.  Rep.  404). 
Particular  irregularities  held  insufficient  to  invalidate  a  tax 
sale  in  West  Virginia.  Winning  v.  Eakin,  44  W.  Va.  19 
(28  S.  E.  Rep.  757). 

Sec.  808.  Setting  aside  tax  sales — Practice.  In  Illi- 
nois a  complainant  in  an  action  to  set  aside  a  tax*  deed 
must  show  clearly  that  he  was  in  possession  at  the  time 
of  bringing  the  action.  Glos  v.  O'Toole,  173  111.  366  (50  N. 
E.  Rep.  1063).  In  an  action  to  set  aside  a  tax  deed  the 
defendant  is  estopped  to  deny  the  title  of  the  plaintiff 
through  whom  he  claims.  Carlisle  v.  Cassady,  Ky. 
(46  S.  W.  Pep.  490;  20  Ky.  Law  Rep.  562).  A  decree 
for  costs  should  not  be  rendered  against  a  holder  of  a  tax 
deed  in  an  action  brought  for  its  cancellation,  on  account 
of  his  refusal  to  accept  a  tender  of  the  amount  due  him 
where  such  tender  was  made  on  condition  that  he  execute 
a  quitclaim  deed  for  the  premises,  no  such  condition  being 
imposed  by  the  law.  Glos  v.  Goodrich,  175  111.  20  (51  N. 
E.  Rep.  643).  Where  one  who  is  made  a  party  defendant 
to  an  action  to  set  aside  a  tax  deed  had  prior  thereto  quit- 
claimed his  interest  to  another,  upon  the  setting  aside  of 
both  deeds,  an  allowance  for  taxes  paid  should  be  made  to 
the  grantee  of  the  quitclaim  deed.  Glos  v.  OToole,  173 
111.  366  (50  N.  E.  Rep.  1063).  A  decree  against  a  plaintiff 
seeking  to  set  aside  a  tax  deed  solely  on  the  ground  that 
he  had  made  a  proper  redemption,  does  not  preclude  him 
from  assailing  the  deed  on  other  grounds.  Gage  v.  Par- 
ker, 178  111.  455  (53  N.  E.  Rep.  317).  Mich.  Laws  1893,  No. 
206,  §§  70,  98,  construed  and  applied — ^procedure  to  set  aside 
tax  sale.  Kneeland  v.  Wood,  117  Mich.  174  (75  Is..  W.  Rep. 
461).  N.  C.  Laws  1893,  ch.  296,  §  66,  making  tax  deeds 
prima  facie  evidence  of  certain  facts,  does  not  require  one 
seeking  to  quiet  his  title  against  a  tax  sale  to  show  more 
than  a  deed  or  a  will  to  the  property  antedating  the  day 
of  sale  or  such  adverse  possession  as  would  give  title  in 
fee,  and  he  need  not  allege  that  all  taxes  due  upon  the  land 
have  been  paid  by  him  or  the  person  under  whom  he  claims 
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title.  Edwards  v.  Lyman,  122  N.  C.  741  (30  S.  E.  Rep. 
328).  S.  Dak.  Comp.  Laws,  §§  1640,  1643,  as  amended  by 
Laws  1893,  ch.  160,  construed  and  applied — action  to  in- 
validate tax  deed — duty  of  court  to  ascertain  amount  of 
taxes.     Clark  v.  Darlington,  1 1  S.  Dak.  418  (78  N.  W.  Rep. 

997). 

Sec.  809.  Redemption  from  tax  sales.  The  right  of 
redemption  from  a  tax  sale  and  the  procedure  to  effect  the 
same  must  be  governed  by  the  law  in  force  at  the  date 
of  the  sale.  Kipp  v.  Johnson,  73  Minn.  34  (75  N.  W.  Rep. 
736).  A  statute  (Ala.  Code  1886,  §§  597-606),  requiring  a 
redemptioner  to  pay  all  taxes  paid  on  land  by  the  purchaser 
since  the  sale,  covers  all  taxes  whether  state,  county  or 
municipal.  Cobb  v.  Vary,  120  Ala.  263  (24  So.  Rep.  442). 
Mass.  Stat.  1888,  ch.  390,  §  76,  does  not  in  every  case  ex- 
tend the  time  of  redemption  to  five  years,  but  it  allows  the 
court  to  decree  redemption  upon  a  bill  filed  within  five 
years  from  the  sale,  if  the  circumstances  render  is  equitable. 
Widersum  v.  Bender,  172  Mass.  436  (52  N.  E.  Rep.  717). 
See  opinion  for  particular  facts  showing  sufficient  equity  ta 
entitle  one  to  redemption.  Minn.  Laws  1897,  ch.  290,  §  3, 
construed  and  applied — right  to  redeem  from  tax  sale. 
State  V.  Halden,  75  Minn.  512  (78  N.  W.  Rep.  16).  N.  Y. 
Laws  1888,  tit.  8,  ch.  583,  construed  and  applied — redemp- 
tion from  tax  sale — rights  of  mortgagee  to  surplus.  Suther- 
land V.  City  of  Brooklyn,  156  N.  Y.  605  (51  N.  E.  Rep.  433). 
Va.  Laws  1898,  Act  Feb.  11,  construed  and  applied — re- 
demption of  delinquent  lands  purchased  in  the  name  of  the 
auditor.     Brown  v.  Christian,  96  Va.  254  (31  S.  E.  Rep.  21). 

Sec.  810.  Right  of  mortgagee  to  redeem  from  tax  sale. 
Construing  and  applying  Ga.  Code,  §  2723,  providing  that 
"a  mortgage  in  this  state  is  only  a  security  for  debt  and 
passes  no  title,"  and  §  909  providing  that  "whenever  any 
land  is  sold  by  virtue  of  a  tax  execution  issued  under  this 
code,  the  owner  thereof,  or  any  administrator,  executor  or 
guardian  or  other  trustee  of  the  defendant  in  execution 
shall  have  the  privilege  of  redeeming  said  land  thus  sold/* 
it  is  held  that  a  mortgagee  of  land  is  not  entitled  to  redeem 
the  same  where  it  has  been  sold  under  a  tax  execution 
against  the  mortgagor.     Mixon  v.  Stanley,  100  Ga.  372  (28 
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S.  E.  Rep.  440).  The  court  say:  "The  general  rule  de- 
ducible  from  the  decisions  of  the  courts  rendered  in  cases 
where  tax-redemption  statutes  have  been  under  considera- 
tion is  that  such  statutes  should  be  liberally  construed,  and 
consequently  the  terms  employed  to  designate  the  persons 
who  have  a  right  to  redeem  are  given  a  broad  and  com- 
prehensive meaning.  In  some  jurisdictions  the  courts  have 
carried  this  liberality  of  construction  to  great  lengths, — 
further  than  we  are  willing  to  follow  them.  Thus,  it  has 
been  held  that  'almost  any  right,  either  in  law  or  in  equity^ 
perfect  or  inchoate,  in  possession  or  in  action,  or  whether 
in  the  nature  of  a  charge  or  incumbrance  on  the  land, 
amounts  to  such  an  ownership  as  will  entitle  the  party  hold- 
ing it  to  redeem  the  land  from  tax  sale.*  Woodward  v. 
Campbell,  39  Ark.  580;  Rice  v.  Nelson,  27  la.  148.  So  it 
has  been  held  that  a  mere  judgment  creditor  of  the  owner 
may  redeem.  Basso  v.  Benker,  33  La.  Ann.  432.  And  in 
Blackw.  Tax  Titles  (5th  Ed.),  §  705,  the  author  says:  'In 
construing  the  redemption  laws,  the  courts  hold  that  the 
word  "owner"  is  a  generic  term,  which  embraces  the  dif- 
ferent species  of  interest  which  may  be  carved  out  of  a 
fee-simple  estate.  This  construction  is  the  only  one  which 
can  effectuate  the  intention  of  the  legislature,  and  protect 
the  interests  of  all  parties  concerned  in  the  land  sold  for 
the  nonpayment  of  taxes.  In  the  same  estate  there  may 
exist  a  fee  simple  and  life  interest,  or  a  leasehold.  The 
estate  may  have  been  mortgaged  to  secure  a  debt,  and  judg- 
ment creditors  may  have  liens  upon  it;  and  the  land  may 
be  in  the  adverse  possession  of  a  stranger  to  the  title,  and 
whose  possession  may  be  ripened  into  a  right.  Each  is  an 
owner,  according  to  the  extent  of  his  interest  or  claim,  and 
each  has  a  right  to  protect  his  interest  by  a  redemption 
from  the  tax  sale.'  How  the  word  'owner,'  as  applied  to 
land,  can  be  legitimately  given  a  meaning  sufficiently 
elastic  and  far  reaching  as  to  include  one  who  is  a  mere 
Hen  holder,  and  nothing  more,  is  hard  for  us  to  understand. 
We  can  understand  why  it  has  been  given  this  construc- 
tion; but  we  cannot  understand  how,  with  due  regard  ta 
the  usual  and  well-established  import  of  the  word,  it  can 
be  so  construed.  So  far  as  we  have  been  able  to  discover^ 
whenever  the  question  of  a  mortgagee's  right  to  redeem 
lands  sold  for  taxes  has  been  made,  it  has  been  decided  in 
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the  affirmative.  But  the  logical  deduction  from  the  opinion 
of  the  supreme  court  of  Pennsylvania  in  McBride  v.  Hoey, 
2  Watts,  439,  where  the  right  of  general  judgment  creditors 
to  redeem,  under  a  statute  giving  the  right  to  the  owner, 
was  the  question  involved,  is  that  if  the  mortgage  is  a  mere 
security  for  a  debt,  and  conveys  no  title,  the  mortgagee  can- 
not redeem.  In  some  of  the  states  where  these  decisions 
have  been  rendered,  the  terms  used  in  the  statute  to  des- 
ignate the  persons  who  may  redeem  are  more  comprehensive 
than  the  word  'owner,'  and  are  sufficiently  broad  to  in- 
clude a  mere  lienholder  within  their  legitimate  meaning. 
In  others  the  common-law  rule  that  a  mortgage  vests  the 
legal  title  in  the  mortgagee,  and  gives  him  the  right  of  im- 
mediate possession,  unless  the  contract  stipulates  to  the 
contrary,  still  prevails;  and  it  is  easy  to  see  how  a  mort- 
gagee may  be  held,  in  those  states,  to  be  entitled  to  re- 
deem under  a  statute  giving  that  right  to  the  owner.  In 
still  other  states,  while  the  common-law  rule  has  been  modi- 
fied, some  sort  of  an  estate  is  considered  to  be  vested  in  the 
mortgagee.  It  is,  however,  undoubtedly  true  that  in  some 
jurisdictions,  where  the  common-law  idea  of  a  mortgage 
has  been  completely  abolished,  and  a  mortgage  is  nothing 
but  a  lien  to  secure  the  payment  of  a  debt,  and  where  the 
right  to  redeem  is  simply  conferred  upon  the  owner  of  the 
land  sold  for  taxes,  the  word  'owner'  has  been  given  a 
meaning  sufficiently  elastic  to  include  a  mortgagee.  Du- 
bois V.  Hepburn,  decided  by  the  supreme  court  of  the 
United  States,  and  reported  in  lo  Pet.  i,  is  an  early  and 
leading  case  upon  the  kind  of  construction  which  should 
be  given  to  a  statute  authorizing  the  redemption  of  land 
sold  for  taxes,  and  it  is  one  which  has  often  been  quoted 
from  and  followed  by  the  highest  courts  in  our  different 
states.  In  that  case  that  high  court  said,  *A  law  authoriz- 
ing the  redemption  of  land  so  sold  ought  to  receive  a  liberal 
and  benign  construction,  in  favor  of  those  whose  estates 
will  be  otherwise  devested,'  and  that  *any  right  which,  in 
law  or  equity,  amounts  to  an  ownership  in  the  land;  any 
right  of  entry  upon  it,  to  its  possession  or  enjoyment,  or 
any  part  of  it,  which  can  be  deemed  an  estate  in  it, — makes 
the  person  the  owner,  so  far  as  it  is  necessary  to  give  him 
the  right  to  redeem.'  We  think  that  this  is  as  liberal  a 
construction  as  can  be  given  to  the  word  *owner/  when  ap- 
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plied  to  real  estate,  even  when  it  is  used  in  a  redemption 
statute,  without  doing  great  violence  to  its  ordinarily  well 
understood  and  accepted  meaning. 

"Let  us  take  this  most  liberal  construction  of  the  word, 
then,  and  apply  it  to  the  case  in  hand.  A  mortgage  in 
Georgia,  as  we  have  seen,  is  only  a  security  for  a  debt,  and 
conveys  no  title.  'The  foreclosure  of  a  mortgage,  in  this  . 
state,  does  not  vest  the  fee  in  the  mortgagee.  It  only  au- 
thorizes a  sale  of  the  property,  and  directs  the  surplus, 
after  discharging  the  debt,  to  be  paid  to  the  mortgagor  or 
his  agent.'  Winter  v.  Garrard,  7  Ga.  183 ;  Civ.  Code,  §  2751. 
The  mortgagee  has  no  right  which,  in  law  or  equity, 
amounts  to  an  ownership  in  the  land.  He  has  no  right  of 
entry  upon  it,  to  its  possession  or  enjoyment,  or  any  part 
of  it,  which  can  be  deemed  an  estate  in  it.  He  has  neither 
possession  nor  color  of  title.  He  has  neither  a  present  nor 
a  contingent  right  of  entry  upon  it.  He  has  simply  a  lien 
upon  it  to  secure  the  payment  of  a  debt.  As  a  mere  mort- 
gagee he  can  show  no  connection  with  the  title,  past  or 
present,  by  deed,  descent,  contract,  or  possession.  So  long 
as  the  condition  of  the  contract  remains  unbroken,  he  can 
do  nothing  whatever  with  reference  to  the  mortgaged 
premises;  and,  when  the  condition  is  broken,  all  he  can  do 
is  to  enforce,  not  a  title,  not  a  right  of  possession,  but  a 
lien  upon  the  land;  and  this  Hen  can  only  be  enforced  by 
having  the  land  sold  at  public  outcry,  where  any  other 
person  desiring  to  purchase  it  has  as  much  right  to  do  so 
as  the  mortgagee.  He  is  in  no  legitimate  sense  of  the  word 
the  'owner'  of  the  mortgaged  property.  He  is  no  more 
the  owner,  or  an  owner,  than  a  judgment  creditor,  although 
the  hardship  of  having  his  lien  devested  by  a  sale  for  taxes 
is  greater  than  could  befall  a  judgment  creditor  by  such  a 
sale  of  land  belonging  to  his  debtor,  because  the  lien  of 
the  mortgagee  exists  only  on  the  mortgaged  property,  and 
it  was  probably  the  creation  of  this  lien  which  induced  him 
to  part  with  the  money  or  property  which  it  was  given  to 
secure.  If  he  can  be  considered  the  owner  of  the  particular 
land  upon  which  he  holds  a  mortgage,  because  of  the  lien 
which  he  has  upon  it,  then  the  judgment  creditor  is  the 
owner  of  all  the  property  of  his  debtor,  because  he  holds 
a  lien  upon  all  of  it ;  and,  as  we  have  said,  there  are  cases 
which  fi^o  to  this  extreroii," 
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Sec.  8ii.    Notice  of  expiration  of  time  to  redeem.    The 

30  days'  notice  of  the  expiration  of  the  time  for  redemp- 
tion required  by  Ariz.  Laws  1893,  No.  84,  §  20,  to  be  g^ven 
by  the  purchaser  or  his  assignee  to  the  owner  or  occupant 
of  the  land  sold  need  not  be  served  personally  by  the  pur- 
chaser or  his  assignee,  but  may  be  served  as  any  other  legal 
notice.    Hale  v.  Hughes,        Ariz.  (56  Pac.  Rep.  732). 

The  notice  of  the  expiration  of  the  time  of  redemption  re- 
quired to  be  given  by  a  purchaser  at  a  tax  sale  by  111.  Rev. 
Stat.,  ch.  120,  §  216,  must  show  for  what  the  lands  were 
sold — whether  for  general  taxes  of  for  special  assessments. 
Bailey  v.  Smith,  178  111.  72  (52  N.  E.  Rep.  948).  111.  Rev. 
Stat.,  ch.  120,  §§  216,  217,  construed  and  applied — ^notice 
of  expiration  of  time  of  redemption — affidavit  of  service. 
Lauer  v.  Weber,  177  111.  115  (52  N.  E.  Rep.  489).  Constru- 
ing la.  Code  1873,  §  894,  providing  that  notice  of  the  ex- 
piration of  the  time  to  redeem  must  be  served  upon  the 
person  in  possession  and  him  in  whose  name  the  land  is 
taxed  before  the  tax  deed  may  be  executed,  it  is  held  that 
such  notice  must  be  served  on  one  in  possession  of  a  part 
only  of  the  premises.  Chicago,  B.  &  Q.  R.  Co.  v.  Kelly, 
105  la.  106  (74  N.  W.  Rep.  935).  As  to  sufficiency  of  de- 
scription in  such  notice,  service  of  it  by  publication  and 
proof  of  such  service,  see  Funson  v.  Bradt,  105  la.  471  (75 
N.  W.  Rep.  337).  Minn.  Gen.  Stat.  1894,  §  1654,  providing 
for  the  giving  of  notice  of  the  expiration  of  the  time  of 
redemption  is  mandatory,  and  the  time  when  the  right  to 
redeem  expires  must  be  stated  clearly  and  correctly  in  the 
notice.  State  v.  Nord,  73  Minn,  i  (75  N.  W.  Rep.  760 ;  72 
Am.  St.  Rep.  594)  ;  Kipp  v.  Robinson,  75  Minn,  i  \yy  N.  W. 
Rep.  414).  This  statute  applies  to  tax  sales  made  under 
Minn.  Laws  1893,  ch.  150.  State  v.  Nord,  73  Minn,  i  (75 
N.  W.  Rep.  760;  72  Am.  St.  Rep.  594).  Where,  from  the 
dates  given  in  the  notice,  it  clearly  appears  that  the  time 
allotted  by  statute  for  redemption  has  not  expired,  the 
notice  is  void.  Min.  Gen.  Stat.  1894,  §§  1654,  1659,  applied. 
Kipp  V.  Fitch,  73  Minn.  65  (75  N.  W.  Rep.  752).  A  notice 
of  the  expiration  of  redemption  served  January  3,  1891,  for 
lands  sold  for  taxes  May  7,  1888,  which  stated  that  fact 
and  further  stated  that  the  time  for  redemption  "will  expire 
on  the  7th  day  of  May,  1891,  or  60  days  after  the  service 
of  this  notice,"  was  held  uncertain,  ambiguous  and  void 
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on  the  ground  that  it  stated  that  the  time  to  redeem  would 
expire  on  two  different  dates.  Clary  v.  O'Shea,  72  Minn. 
105  (75  N.  W.  Rep.  lis;  71  Am.  St.  Rep.  465).  A  notice 
which  stated  that  the  time  to  redeem  would  expire  "60  days 
after  the  service  of  this  notice  and  proof  thereof  has  been 
filed,"  instead  of  "60  days  after  service  of  this  notice,"  as  re- 
quired by  Minn.  Gen.  Stat.  1894,  §  1654,  was  held  void. 
Kipp  V.  Johnson,  73  Minn.  34  (75  N.  W.  Rep.  736).  To 
the  same  effect  is  the  case  of  Mather  v.  Curley,  75  Minn. 
248  (77  N.  W.  Rep.  957;  74  Am.  St.  Rep.  462).  A  similar 
notice  is  held  valid  under  Minn.  Gen.  Stat.  1894,  §  1659. 
Kipp  V.  Fitch,  73  Minn.  65  (75  N.  W.  Rep.  752).  For  par- 
ticular notices  held  insufficient,  see  Berglund  v.  Graves, 
72  Minn.  148  ^(75  N.  W.  Rep.  118).  The  redemption  notice 
to  the  occupants  of  land  required  by  Neb.  Const.,  Art.  9, 
§  3,  is  essential  only  where  a  tax  deed  is  sought,  and  service 
of  such  notice  is  unnecessary  to  maintain  an  action  to  en- 
force a  tax  lien.  Van  Etten  v.  Medland,  53  Neb.  569  (74 
N.  W.  Rep.  33). 

Sec.  812.  Tax  deed.  A  tax  deed  in  form  prescribed  by 
statute  may  convey  title  without  being  either  acknowledged 
or  recorded.  Ellis  v.  Clark,  39  Fla.  714  (23  So.  Rep.  410). 
A  compliance  with  a  statutory  form,  the  opening  words  of 

which  are  "Whereas, (or  assignee  of 

)   has  deposited,"  in  the  office  of  the 

county  clerk,  certificates  reciting  the  sale,  etc.,  does  not 
require  a  tax  deed  including  lands  sold  to  different  pur- 
chasers to  show,  as  to  each  particular  tract,  the  purchaser 
of  it,  and  that  the  assignee  of  the  certificate  took  direct 
from  such  purchaser,  or,  if  there  were  a  succession  of  as- 
signees that  each  must  be  named.  Hunt  v.  Wegner,  loi 
Wis.  556  (77  N.  W.  Rep.  901).  Where  a  tax  deed  for  lands 
bid  in  by  the  county  shows  by  its  recitals  an  unauthorized 
assignment  of  the  certificate  of  purchase,  it  is  void  upon 
its  face  and  passes  no  title  to  the  holder.  Douglas  v.  Low- 
ell, 60  Kan.  239  (56  Pac.  Rep.  13).  A  tax  deed,  in  so  far 
as  it  covers  or  purports  to  cover  portions  of  a  navigable 
lake  which  is  exempt  from  taxation  because  it  belongs  to 
the  state  or  United  States,  is  void,  although  in  so  far  as 
it  covers  dry  land  it  may  be  valid.  Mendota  Club  v.  An- 
derson, loi  Wis.  479  (78  N.  W.  Rep.  185).    A  tax  deed 
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executed  by  the  probate  judge  under  Ala.  Code  1886,  §§ 
592,  593,  the  certificate  of  acknowledgment  to  which  does 
not  contain  the  statement,  as  required  by  §  1802,  showing 
that  the  grantor  was  "informed  of  the  contents  of  the  con- 
veyance," is  fatally  defective.  Parker  v.  Boutwell,  119  Ala. 
297  (24  So.  Rep.  860).  Ariz.  Laws  1893,  No.  84,  §§  20-22, 
construed  and  applied — necessary  recitals  in  tax  deed — 
prima  facie  evidence.  Hereford  v.  O'Connor,  Ariz. 
(52  Pac.  Rep.  471).  Where  a  tax  deed  does  not  disclose 
that  the  provisions  of  the  statute  have  not  been  complied 
with,  it  need  not  by  its  recitals  show  that  the  land  sold  was 
offered  for  sale  in  a  manner  required  by  Cal.  Pol.  Code,  § 
3773,  or  that  publication  of  the  notice  of  sale  was  made 
as  required  by  §  3765,  Cal.  Pol.  Code,  §§  3776,  3785,  3786, 
applied.  Hayes  v.  Ducasse,  119  Cal.  682  (52  Pac.  Rep. 
121).  Under  17  Del.  Laws,  ch.  46,  §  3,  the  legal  title  to 
land  sold  for  taxes  remains  in  the  tax  debtor  until  the 
tax  deed  is  executed.  Betts  v.  Dick,  i  Penn.  (Del.)  268 
(40  Atl.  Rep.  185).  Under  Kansas  City  Charter  1889,  §§ 
57,  58,  a  city  treasurer  may  execute  a  tax  deed  as  treasurer 
in  pursuance  of  a  sale  made  under  the  charter  of  1875 
(Laws  1875,  p.  212),  by  the  provisions  of  which  a  tax  deed 
was  executed  by  the  city  treasurer  as  city  collector.  Chris- 
man  V.  Hough,  146  Mo.  102  (47  S.  W.  Rep.  941).  In  Mich- 
igan it  is  held  that  an  auditor's  tax  deed  in  the  form  of  a 
quitclaim  deed  provided  in  How.  Ann.  Stat.,  §  5229,  con- 
veys the  legal  title  to  land  bid  in  by  the  state  for  taxes. 
Dawson  v.  Peter,  119  Mich.  274  {^j  N.  W.  Rep.  997).  A 
tax  deed  executed  under  2  Wag.  Mo.  Stat.  1872,  §  217,  which, 
fails  to  show  the  year  in  which  the  judgment  for  taxes  was 
entered,  is  void.  Dameron  v.  Jamison,  143  Mo.  483  (45 
S.  W.  258).  The  attestation  clause  of  a  tax  deed  prescribed 
by  N.  C.  Laws  1895,  ch.  1 19,  §  65,  in  these  words :    "Given 

under  my  hand  and  seal  this day  of , 

Anno  Domini  18 ,  Sheriff,"  does 

not  dispense  with  the  necessity  of  the  officer's  seal  and  a 
deed  without  such  seal  is  invalid ;  nor  is  an  omission  of  the 
seal  such  an  irregularity  as  is  cured  by  §  74  of  the  Code. 
Patterson  v.  Galliher,  122  N.  C.  511  (29  S.  E.  Rep.  773). 
In  Oklahoma  it  is  held  that  a  tax  deed  attempting  to  con- 
vey several  parcels  of  land  not  contiguous,  based  upon  a 
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single  certificate  of  purchase,  issued  to  the  county,  is  in- 
valid.    Weeks  v.  Merkle,  6  Okla.  714  (52  Pac.  Rep.  929). 

Sec.  8x3.  Tax  deed — Conclusiveness  as  evidence  of 
title — Statutes  construed.  Ariz.  Laws  1893,  No.  84,  §  21, 
construed  and  applied — ^facts  of  which  a  tax  deed  is  con- 
clusive evidence.  Hale  v.  Hughes,  Ariz.  (56  Pac. 
Eep.  732).  In  Kentucky  a  tax  deed  is  only  evidence  of  its 
own  execution,  and  one  asserting  title  under  it  must  show 
affirmatively  that  all  the  steps  required  by  the  statute  were 
substantially  taken  by  the  officers  of  the  law,  in  the  as- 
sessment, levy  and  sale.  Carlisle  v.  Cassady,  .  Ky. 
(46  S.  W.  Rep.  490;  20  Ky.  Law  Rep.  562).  Substantially 
the  same  is  held  in  Massachusetts,  Burke  v.  Burke,  170 
Mass.  499  (49  N.  E.  Rep.  753).  Mich.  Laws  1889,  No.  195, 
§  67,  and  Laws  1893,  No.  206,  §  17,  making  tax  deeds  con- 
clusive evlBence  of  title  in  fee  in  the  grantee,  having  been 
held  unconstitutional,  the  common  law  rule  prevails  and  a 
tax  deed  is  not  prima  facie  evidence  of  title  without  proof 
of  the  regularity  of  all  prior  proceedings.  Dawson  v. 
Peter,  119  Mich.  274  (jj  N.  W.  Rep.  997).  A  tax  deed 
cannot  be  attacked  collaterally  on  the  ground  that  the  taxes 
for  which  it  was  given  were  levied  at  a  time  when  the 
state  owned  the  property  under  a  prior  tax  sale.  Penin- 
sular Sav.  Bank  v.  Ward,  118  Mich.  87  (76  N.  W.  Rep. 
161).  The  presumption  created  by  N.  C.  Laws  1895,  ch. 
119,  §  66,  that  the  grantee  named  in  a  tax  deed  was  the 
purchaser  may  be  rebutted  by  showing  him  to  be  the  as- 
signee of  the  purchaser,  although  the  deed  does  not  set 
forth  the  assignment.  Wilcox  v.  Leach,  123  N.  C.  74  (31 
S.  E.  Rep.  374).  Applying  Sayles'  Tex.  Civ.  Stat.,  Art. 
447;  Rev.  Stat.  1895,  Art.  5185,  it  is  held  that  a  recital  in  a 
tax  deed  of  the  amount  of  tax  and  costs  for  which  the  land 
was  sold,  is  conclusive  against  the  purchaser.  Eustis  v. 
City  of  Henrietta,  91  Tex.  325  (43  S.  W.  Rep.  259).  The 
levy  of  a  tax  for  which  property  is  sold  is  not  one  of  the 
facts  which  a  tax  deed  is  made  prima  facie  evidence  by  Tex. 
Rev.  Stat.  1895,  -^^t-  S^^^  ^"^  ^^e  admittance  in  evidence 
of  a  tax  deed  issued  by  a  city  does  not  establish  the  levy 
of  the  tax  which  can  be  proved  only  by  proof  of  the  ordin- 
ance passed  by  the  city  council  making  the  levy.  Earle  v. 
City  of  Henrietta,  91  Tex.  301  (43  S.  W.  Rep.  15). 
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Sec.  814.  Judicial  proceedings  to  confirm  and  enforce 
tax  title — Foreclosure  of  tax  lien.    A  complaint  on  a  tax 

deed  setting  out  a  copy  reciting,  "I, ,  county 

clerk,  have  executed  this  deed,  and  affixed  the  seal  of  the 
board  of  supervisors,"  followed  by  his  signature,  with  the 
word  "(Seal),"  sufficiently  shows  that  the  proper  seal  was 
affixed.  Hunt  v.  Miller,  loi  Wis.  583  {77  N.  W.  Rep.  874). 
Where,  in  an  action  of  ejectment  brought  by  one  claiming 
under  a  tax  title,  the  defendant  claims  payment  of  the 
taxes,  a  tax  roll  and  the  receipt  issued  to  him  and  parol 
evidence  are  admissible  to  show  a  double  assessment  of  the 
property  under  different  descriptions  and  that  the  taxes 
under  one  of  them  had  been  paid.  Trager  v.  Jenkins,  75 
Miss.  676  (23  So.  Rep.  424).  One  cannot  defend  against 
an  action  of  ejectment  or  to  quiet  title,  based  on  a  tax  title, 
by  showing  payment  of  the  taxes  or  that  his  failure  to  pay 
the  taxes  was  due  to  a  reliance  upon  the  collecting  officer's 
statement  that  no  taxes  were  due  against  the  property,  un- 
less he  has  taken  steps  to  have  the  deed  cancelled,  under 
Mich.  Laws  1893,  No.  206,  §§  70,  98.    Kneeland  v.  Wood, 

117  Mich.  174  (75  N.  W.  Rep.  461);  Kneeland  v.  Hyman, 

118  Mich.  56  (76  N.  W.  Rep.  127).  Mich.  Laws  1897,  No. 
229,  §  140,  regulating  the  issuance  of  a  writ  of  assistance 
in  pursuance  of  a  tax  sale,  does  not  apply  to  land  bid  off 
before  the  act  took  effect,  although  the  conveyance  to  the 
purchaser  was  not  made  until  afterward.  Pierpont  v.  Os- 
mun,  118  Mich.  472  (76  N.  W.  Rep.  1044).  Ala.  Code  1896, 
§  4083,  construed  and  applied — failure  to  recover  in  eject- 
ment on  tax  title — recovery  of  taxes  paid.  Brummell  v. 
Crook,  119  Ala.  670  (24  So.  Rep.  452). 

In  Nebraska,  on  the  foreclosure  of  a  tax  lien  based  on 
a  valid  tax  sale,  the  holder  of  such  lien  is  entitled  to  re- 
cover the  amount  bid  at  the  tax  sale,  together  with  interest 
thereon  at  the  rate  of  20  per  cent,  per  annum  for  the  period 
of  two  years  from  the  date  of  his  certificate,  and  10  per 
cent,  thereafter.  Ailing  v.  Nelson,  55  Neb.  161  (75  N.  W. 
Rep.  581).  Neb.  Comp.  Stat.  1897,  ch.  yj,  §  119,  providing 
that  infants,  idiots  and  insane  persons  may  redeem  any 
real  estate  belonging  to  them,  which  has  been  sold  for  taxes 
at  any  time  within  two  years  after  their  disability  has  been 
removed,  does  not  forbid  the  owner  of  the  real  estate  tax 
certificate  from  maintaining  an  action  to  foreclose  the  same. 
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although  the  owner  of  the  real  estate  may  be  an  infant, 
idiot  or  insane  person.  Leavitt  v.  Bell,  55  Neb.  57  (75  N. 
W.  Rep.  524). 

Sec.  8x5.  Judicial  proceedings  to  collect  taxes.  In 
Nebraska  it  is  held  that  a  county  may  enforce  its  lien  for 
taxes  against  real  estate  by  an  ordinary  foreclosure  suit 
in  a  court  of  equity,  after  the  taxes  on  such  property  have 
become  delinquent,  and  after  the  time  the  property  becomes 
liable  to  sale  lor  the  nonpayment  of  such  taxes;  and  this 
right  exists  independently  of  statute.  Grant  v.  Bartholo- 
mew, 57  Neb.  673  (78  N.  W.  Rep.  314).  A  judgment  for 
taxes  rendered  against  a  dead  person  is  void.  Wolf  v. 
Brown,  142  Mo.  612  (44  S.  W.  Rep.  733).  One  who  seeks 
to  enforce  a  lien  for  special  taxes  has  the  burden  of  estab- 
lishing their  validity.  Equitable  Trust  Co.  v.  O'Brien,  55 
Keb.  735  (76  N.  W.  Rep.  417).  Judicial  proceedings  to 
collect  taxes  must  contain  such  a  description  of  the  lands 
against  which  delinquent  taxes  are  sought  to  be  enforced 
that  they  can  be  located  and  found.  Hook  v.  People,  177 
111.  632;  52  N.  E.  Rep.  1036).  Particular  tax  judgment  held 
void  on  account  of  the  insufficiency  of  the  description  of 
the  property.  Gribble  v.  Livermore,  72  Minn.  517  (75  N. 
W.  Rep.  710)  ;  Connecticut  Mut.  Life  Ins.  Co.  v.  Ingarson, 
75  Minn.  429  (78  N.  W.  Rep.  10).  In  Illinois  on  an  appli- 
cation for  judgment  against  land  for  delinquent  taxes,  it 
may  be  objected  that  the  tax  is  not  authorized  by  law,  or 
is  assessed  upon  property  not  subject  to  taxation,  or  that 
the  property  has  been  fraudulently  assessed  at  too  high  a 
rate.  Clement  v.  People,  177  111.  144  (52  N.  E.  Rep.  382). 
See  opinion  for  particular  evidence  held  insufficient  to  es- 
tablish fraud  in  making  an  assessment.  A  defendant  who 
enters  a  general  appearance  in  a  proceeding  brought  against 
him  for  the  collection  of  taxes  and  makes  other  objections 
to  their  correctness,  thereby  waives  his  right  to  object  on 
account  of  his  name  being  incorrectly  given  in  the  pub- 
lished delinquent  list.  McChesney  v.  People,  178  111.  542 
(53  N.  E.  Rep.  356).  As  to  the  jurisdiction  of  a  justice  of 
the  peace  of  an  action  for  taxes,  and  proceedings  therein  in 
the  state  of  Missouri,  see  City  of  Aurora  v.  Lindsay,  146 
Mo.  509  (48  S.  W.  Rep.  642). 
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Sec.  8i6.  Judicial  proceedings  to  collect  taxes — Filling 
blanks  in  decree.  A  tax  decree  under  Mich.  Laws  1893, 
No.  206,  §  66,  is  ineffectual  where  it  does  not  contain  the 
amount  chargeable  against  the  land  when  it  was  signed, 
though  the  county  treasurer  inserted  such  amount  after 
the  record  had  passed  from  the  court's  control.  Morgan 
V.  Tweddle,  119  Mich.  350  (78  N.  W.  Rep.  121).  The  court 
say :  "As  to  antecedent  acts  of  taxing  officers  not  affecting^ 
the  jurisdiction  of  the  court  to  pass  a  decree,  and  when  the 
irregularity  does  not  work  any  injury  to  the  taxpayer,  ir- 
regularities may  well  be  overlooked ;  and  when  the  error  in 
entering  judgment  is  one  which  corrects  itself,  or  consists 
of  an  omission  to  observe  some  provision  which  may  be 
considered  directory  merely,  the  provision  may  be  over- 
looked. But  it  cannot  be  suffered  in  tax  proceedings  any 
more  than  any  other  court  proceeding,  that  the  duty  of  en- 
tering judgment  shall  be  intrusted  to  strangers,  or  others 
in  no  way  connected  with  the  court  officially.  While  it 
may  not  be  necessary  to  hit  the  bird  in  the  eye,  we  are  not 
prepared  to  hold  that  the  firing  of  a  blank  cartridge  is  all- 
sufficient.  The  judgment  of  the  court  should  be  complete 
in  itself,  and,  where  a  judgment  is  entered  with  blanks  to 
be  supplied,  it  is  invalid.  1 1  Enc.  PL  &  Prac.  935 ;  School 
Directors  v.  Newman,  47  111.  App.  364.  So,  where  the  judg- 
ment was  rendered  in  figures,  without  the  word  'dollars/ 
or  any  dollar  mark,  it  was  held  invalid.  Millard  v.  Truax, 
99  Micfi.  157  (58  N.  W.  Rep.  70)  ;  Giddings  v.  Giddings, 
70  la.  486  (30  N.  W.  Rep.  869)  ;  Easterling  v.  State,  35  Miss. 
210.  In  this  case  the  record  does  not  show,  nor  could  it 
well  show,  that  the  circuit  judge  determined  the  amount 
to  be  decreed  against  the  land.  It  is  improbable  that  an)' 
oral  decree  or  judgment  was  announced.  The  decree  was 
signed  with  the  amount  left  blank.  We  do  not  determine 
what  the  effect  of  a  subsequent  entry  by  the  register,  under 
tHe  direction  of  the  judge,  might  have  been.  Such  is  not 
the  case  before  us.  What  we  do  decide  is  that,  inasmuch 
as  the  record  had  passed  from  the  control  of  the  court  when 
these  figures  were  entered,  the  decree  was  ineffectual, 
and  should  be  vacated  as  to  the  petitioner." 

Sec.  817.    Judicial  proceedings  to  collect  taxes — Stat- 
utes construed.     Proof  of  the  publication  of  notice  of  the 
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pendency  of  an  overdue  tax  proceeding;  brought  under 
Ark.  Laws  1881,  p.  63,  may  be  made  in  the  same  manner 
as  is  provided  in  Mansf.  Ark.  Dig.,  §§  4356,  43S9»  for  prov- 
ing the  publication  of  legal  notices  generally.     Gallagher  v. 
Johnson,  65  Ark.  90  (44  S.  W.  Rep.  1041).     111.  Rev.  Stat., 
ch.  120,  §  186,  construed  and  applied — filing  published  list 
of  delinquent  lands.     McChesney  v.  People,  178  111.  542  (53 
N.  E.  Rep.  356).     111.  Rev.  Stat.,  ch.  120,  §  191,  construed 
and  applied — amendments  in  judicial  proceedings  to  collect 
taxes.     McChesney  v.  People,  178  111.  542  (53  N.  E.  Rep. 
356).     111.  Rev.  Stat.  1893,  P-  ^^lo,  §  191,  construed  and 
applied — ^validity  of  judgment  and  order  of  sale.     McChes- 
ney V.  People,  174  111.  46  (50  N.  E.  Rep.  mo).     Mich. 
Laws  1893,  No.  206,  §  66,  construed  and  applied — service 
of  notice  by  publication  of  hearing  of  auditoi^is  petition  for 
tax  sale.     Peninsular  Sav.  Bank  v.  Ward,  118  Mich.  87  (76 
N.  W.  Rep.  161).     For  particular  cases  as  to  sufficiency  of 
notice  by  publication  of  tax  sale  proceeding,  see  Spaulding 
V.  O'Connor,  119  Mich.  45   i^Tj  N.  W.  Rep.  323).     Mich. 
Laws  1893,  No.  206,  §  67,  construed  and  applied — descrip- 
tion of  lands  in  decree  for  tax  sale.     Barnum  v.  Barnes, 
118  Mich.  264  (76  N.  W.  Rep.  406).     Minn.  Gen.  Stat.  1894, 
ch.  II,  construed  and  applied — action  to  collect  delinquent 
taxes — defenses.     In  re  Taxes  Delinquent  of  St.  Louis  Co., 
75  Minn.  456  (78  N.  W.  Rep.  115).     Minn.  Gen.  Stat.  1894, 
§§  1578,  I579»  construed  and  applied — limitation  upon  pro- 
ceeding to  enforce  collection  of  taxes.     State  v.  Sage,  75 
Minn.  448  (78  N.  W.  Rep.  14).     Minn.  Gen.  Stat.  1894,  § 
1580,  construed  and  applied — notice  to  persons  having  in- 
terest or  lien  upon  land.     Kipp  v.  Fitch,  73  Minn.  65  (75 
N.  W.  Rep.  752).     Minn.  Gen.  Stat.  1894,  §§  1582,  1589, 
applied— conclusiveness  of  delinquent  tax  judgment.     Davis 
V.  Board  of  Com'rs  Grant  Co.,  75  Minn.  59  {jj  N.  W.  Rep. 
548).     Under  Minn.  Stat.  1894,  §  1585,  a  judgment  to  en- 
force the  payment  of  delinquent  taxes  on  real  estate  which 
is  not  dated  is  absolutely  invalid.     Security  Inv.  Co.  v. 
Buckler,  72  Minn.  251  (75  N.  W.  Rep.  107).     The  fact  that 
a  tax  collector's  books  are  not  authenticated  by  the  seal  of 
the  court,  as  required  by  Mo.  Rev.  Stat.  1889,  §  7576,  affects 
only  their  prima  facie  effect  as  evidence  in  an  action  to 
recover  taxes.     State  v.  Farmers'  &  Merchants'  Nat.  Bank, 
144  Mo.  381  (46  S.  W.  Rep.  148).     Mo.  Rev.  Stat.  1889,  § 
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7682,  7692,  construed  and  applied — proceedings  to  collect 
taxes — burden  of  proof — statute  of  limitations.  State  v. 
Fullerton,  143  Mo.  682  (44  S.  W.  Rep.  741). 

Sec.  818.  Statute  of  limitations  and  tax  titles.  la. 
Code  1873,  §  902>  prescribing  the  limitation  for  an  action  ta 
set  aside  a  tax  deed  does  not  run  in  favor  of  a  deed  issued 
without  service  of  the  notice  to  redeem  required  by  §  894. 
Chicago,  B.  &  Q.  R.  Co.  v.  Kelley,  105  la.  106  (74  N.  W. 
Rep.  935).  La.  Laws  1874,  No.  105,  §  5,  construed  and 
applied — ^three  years  limitation  upon  action  to  invalidate  tax 
title.  Russell  v.  Lang,  50  La.  Ann.  36  (23  So.  Rep.  113). 
Mich.  Laws  1893,  No.  206,  §  73,  construed  and  applied — 
limitation  upon  action  to  set  aside  tax  sale.  Spaulding  v. 
O'Connor,  iif  Mich.  45  {yj  N.  W.  Rep.  323).  Minn.  Gen. 
Stat.  1894,  §  1594,  repealed  by  Gen.  Laws  1887,  chs.  60,  127 
applied — limitations  on  actions  to  determine  the  validity 
of  tax  sales.  Security  In  v.  Co.  v.  Buckler,  72  Minn.  251 
(75  N.  W.  Rep.  107).  Under  N.  C.  Laws  1895,  ch.  119,  § 
69,  an  action  to  recover  property  sold  for  taxes  must  be 
begun  within  three  years  after  the  making  of  the  tax  deed. 
Lyman  v.  Hunter,  123  N.  C.  508  (31  S.  E.  Rep.  827).  Under 
N.  Dak.  Comp.  Laws,  §  1640,  an  action  to  avoid  a  duly 
recorded  tax  deed,  valid  on  its  face,  must  be  brought  within 
three  years  after  the  recording  of  such  deed.  Meldahl  v. 
Dobbin,  8  N.  Dak.  115  {yj  N.  W.  Rep.  280). 

Sec.  819.  Miscellaneous  notes.  For  an  extensive  dis- 
cussion of  the  difference  between  a  "tax"  and  a  "debt,"  see 
Danforth  v.  McCook  Co.,  ii  S.  Dak.  258  (76  N.  W.  Rep. 
940;  74  Am.  St.  Rep.  808).  A  tax  title  can  be  acquired 
only  by  strict  compliance  with  all  the  statutory  require- 
ments. Bailey  v.  Smith,  178  111.  J2  (52  N.  E.  Rep.  948). 
The  leasehold  estate  of  one  holding  school  lands  under  a 
lease  from  the  state  for  99  years,  renewable  forever,  is  sub- 
ject to  taxation.  Street  v.  City  of  Columbus,  75  Miss.  822 
(23  So.  Rep.  773).  As  to  forfeiture  of  land  granted  by  the 
state  of  Virginia  for  non-entry  for  taxation,  see  Matney  v. 
Ratliff,  96  Va.  231  (31  S.  E.  Rep.  512).  In  Mississippi  an 
officer  making  a  tax  sale,  at  any  time  before  the  purchaser 
pays  his  bid,  may  resell  the  lands  or  permit  the  owner  to 
defeat  the  tax  sale  by  paying  the  amount  of  taxes  due. 
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Burroughs  v.  Vance,  75  Miss.  696  (23  So.  Rep.  548).  A 
municipality  is  not  estopped  from  assailing  a  tax  sale  of  its 
property  on  account  of  it  being  exempt  from  taxation,  by 
the  erroneous  acts  of  its  officers  in  levying  a  tax  upon  the 
land,  returning  the  same  as  delinquent  and  selling  it  for  the 
nonpayment  of  taxes.  Gilbert  v.  Pier,  102  Wis.  334  (78  N. 
W.  Rep.  566). 

Sec.  820.  Construction  of  miscellaneous  statutes.  Ala. 
Laws  1891,  Act.  Feb.  18,  construed  and  applied — recovery 
of  taxes  paid  by  mistake.  White  v.  Smith,  117  Ala.  232  (23 
So.  Rep.  525).  Ala.  Laws  1894-95,  p.  488;  Code  1886,  §§ 
597,  600-603,  construed  and  applied — disposition  of  lands 
bid  in  by  the  state  at  tax  sales.  Cobb  v.  Vary,  120  Ala. 
263  (24  So.  Rep.  442).  Applying  Cal.  Civ.  Code,  §  2876,  it 
is  held  that  a  mortgagee  may  enforce  payment,  as  a  part 
of  his  claim,  moneys  expended  in  removing  an  apparent  tax 
lien,  although  the  assessment  was  in  fact  invalid.  Wein- 
reich  v.  Hensley,  121  Cal.  647  (54  Pac.  Rep.  254).  Cal. 
Pol.  Code,  §§  3461,  3466,  construed  and  applied — reclamation 
assessments — designation  of  owners.  Weinreich  v.  Hens- 
ley,  121  Cal.  647  (54  Pac.  Rep.  254).  Fla.  Rev.  Stat.,  § 
1542,  construed  and  applied —  proceedings  to  declare  illegal, 
assessment  for  taxes  "not  lawfully  made."  City  of 
Tampa  v.  Kaunitz,  39  Fla.  683  (23  So.  Rep.  416;  63  Am. 
St.  Rep.  202).  Ga.  Laws  1874,  p.  105,  construed  and  ap- 
plied— sale  of  wild  land  for  taxes.  Greer  v.  Fergerson,  104 
Ga.  552  (30  S.  E.  Rep.  943).  Under  Horner's  Ind.  Rev. 
Stat.  1897,  §  6318,  one  holding  a  certificate  of  purchase  at  a 
sheriff's  sale  is  required  to  pay  taxes  on  the  money  invested 
therein  during  the  period  for  redemption,  regardless  of  the 
fact  that  he  is  compelled  to  pay  taxes  on  the  land  embraced 
therein  for  the  same  period,  on  account  of  the  failure  of  the 
owner  of  the  equity  or .  redemption  to  pay  such  taxes. 
Miller  v.  Volmer,  153  Ind.  26  (53  N.  E.  Rep.  949).  la.  Laws 
24th  Gen.  Assem.,  ch.  35,  amending  Code,  §  853,  relating 
to  the  lien  of  taxes  between  the  vendor  and  vendee,  is  held 
void  on  the  ground  that  the  title  does  not  sufficiently  ex- 
press its  subject.  Rex  Lumber  Co.  v.  Reed,  107  la.  iii 
{^^  N.  W.  Rep.  572).  La.  Const.  Art.  210,  construed  and 
aplied — notice  to  tax  payer  of  assessment.  Genella  v.  Vin- 
cent, 50  La.  Ann.  956  (24  So.  Rep.  690).     La.  Laws  1894, 
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No.  130,  construed  and  applied — inheritance  tax  upon  for- 
eign heirs,  legatees  and  donees— constitutionality  and  con- 
struction of  statute.  Succession  of  Sala,  50  La.  Ann.  1009 
(24  So.  Rep.  674)  ;  Succession  of  Givanovich,  50  La.  Ann. 
625  (24  So.  Rep.  679).  Mich.  Laws  1893,  No.  206,  §§  29, 
30,  40,  60,  99;  How.  Ann.  Stat.,  Vol.  3,  §§  750,  1354-1356; 
Laws  1891,  No.  176,  §  9,  construed  and  applied — irregulari- 
ties in  assessments — board  of  review — levy  of  township 
and  school  taxes.  Auditor  General  v.  Sparrow,  116  Mich. 
574  (74  N.  W.  Rep.  881).  Mich.  Laws  1893,  ch.  206,  §§  61, 
68,  70,  80,  85,  127,  construed  and  applied — sale  of  land  pre- 
viously bid  off  to  the  state.  Connecticut  Life  Ins.  Co.  v. 
Wood,  115  Mich.  444  (74  N.  W.  Rep.  656).  Mich.  Laws 
1893,  No.  206,  §  69,  construed  and  applied — cancellation  of 
tax  sale  of  infant's  land.  Foegan  v.  Carpenter,  117  Mich. 
89  (75  N.  W.  Rep.  290).  Mich.  Laws  1893,  No.  206,  §  70 
construed  and  applied — report  of  tax  sale  by  county  treas- 
urer to  auditor  general — reasonable  time  for  making.  De- 
troit Fire  &  M.  Ins.  Co. v.  Wood,  118  Mich.  45  (76  N.W.Rep. 
136)  ;  Youngs  v.  Peters,  118  Mich.  45  (76  N.  W.  Rep.  138). 
For  further  construction  of  this  statute,  see  Barnum  v. 
Barnes,  118  Mich.  264  (76  N.  W.  Rep.  406).  Mich.  Laws 
1893,  No.  206,  §  76,  construed  and  applied — ^power  of  court 
to  review  tax  where  fraud  is  charged.  Pioneer  Iron  Co.  v. 
City  of  Negaunee,  116  Mich.  430  (74  N.  W.  Rep.  700). 
Mich,  i^aws  1893,  No.  206,  §  84,  construed  and  applied — 
purchase  of  lands  bid  in  by  the  state.  Hughes  v.  Jordan, 
118  Alich.  2^  (76  N.  W.  Rep.  134).  See  on  this  subject, 
Detroit  Fire  &  M.  Ins.  Co.  v.  Wood,  118  Mich.  31  (76  N.  W. 
Rep.  136).  Minn.  Gen.  Stat.  1894,  §§  1600,  1601,  construed 
and  applied — assignment  of  lands  bid  in  by  the  state — ^pay- 
ment of  interest  on  subsequent  delinquent  taxes.  Berglund 
V.  Graves,  72  Minn.  148  (75  N.  W.  Rep.  118)  ;  McLachlan  v. 
Carpenter,  75  Minn.  17  (jj  N.  W.  Rep.  436).  Minn.  Gen. 
Stat.  1894,  §  1601 ;  Laws  1897,  ^h.  290.  construed  and  applied 
— right  of  state  to  sell  and  convey  lands  acquired  by  it  at 
tax  sale.  State  v.  Halden,  75  Minn.  512  (78  N.  W.  Rep. 
16).  For  an  exhaustive  consideration  of  the  construction 
and  constitutionality  of  Mo.  Laws  1897,  p.  236,  imposing  a 
collateral  succession  tax  upon  decedent's  estates,  see  State 
V.  Switzler,  143  Mo.  287  (45  S.  W.  Rep.  245;  65  Am.  St. 
Rep.  653 ;  40  L.  R.  A.  280).     Mont.  Const.  Art.  12,  §  3 ;  Pel. 
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Code,  §§  3670,  3672,  construed  and  applied — taxation  of 
mining  claims  and  proceeds  of  mining  lands.  Montana 
Coal  &  Coke  Co.  v.  Livingston,  21  Mont.  59  (52  Pac.  Rep. 
780).  Construing  and  applying  Montana  Inheritance  Tax 
Law  (i^aws  1897,  p.  83)  it  is  held  that  real  estate  devised 
by  a  testator  to  his  widow  is  not  subject  to  the  tax.  Hinds 
V.  Wilcox,  22  Mont.  4  (55  Pac.  Rep.  355).  Until  a  county 
treasurer  has  made  a  return  to  the  county  clerk  of  his  county 
of  the  public  sale  of  lands  for  taxes  held  by  him  in  pursuance 
of  Neb.  Comp.  Stat.  1897,  ch.  yy,  §  109,  he  cannot  make  a 
valid  private  sale  for  the  delinquent  taxes  due  thereon.  John- 
son V.  Finley,  54  Neb.  733  (74  N.  W.  Rep.  1080).  Construing 
N.  H.  Gen.  Laws,  ch.  59,  §  2,  requiring  the  tax  collector 
to  send  tax  bills  when  the  owners  are  known  to  him,  it  is 
held  that  the  fact  that  certain  persons  had  paid  taxes  on  cer- 
tain lands  for  a  number  of  years  is  not  alone  sufficient  to 
charge  the  collector  with  knowledge  of  their  ownership; 
that  his  failure  to  send  a  tax  bill  to  the  land  owner  is  prima 
facie  evidence  that  his  ownership  was  unknown  to  the 
collector ;  and  the  failure  of  an  owner  to  reply  to  a  letter  of 
inquiry  from  the  tax  collector  concerning  his  ownership  of 
land  is  a  sufficient  excuse  for  the  collector  not  sending  any 
bill  to  such  owner.  Benton  v.  Merrill,  68  N.  H.  369  (39 
Atl.  Rep.  257).  N.  H.  Gen.  Laws,  ch.  59,  §  7,  construed  and 
applied — filing  account  of  sales  by  tax  collector.  Benton 
V.  Merrill,  68  N.  H.  3C9  (39  Atl.  Rep.  257).  N.  H.  Gea 
Laws,  ch.  59,  §  13,  construed  and  applied — filing  list  of 
redemptions  by  tax  collector.  Benton  v.  Merrill,  68  N. 
H.  369  (39  Atl.  Rep.  257).  S.  Dak.  Laws  1889,  ch.  14,  § 
15,  providing  for  a  direct  artesian  well  assessment,  held  un- 
constitutional. Turner  v.  Hand  Co.,  11  S.  Dak.  348  {yy  N. 
W.  Rep.  589).  Tenn.  Laws  1895,  ch.  120,  §  87,  construed 
and  applied — payment  of  fees,  costs,  etc.  of  sale — ^liability  of 
county.  Tribune  Printing  Co.  v.  Knox  County,  Tenn. 
(48  S.  W.  Rep.  260).  Under  Utah  Rev.  Stat.  1898, 
§  2655,  the  board  of  county  commissioners  have  a  right  to 
fix  the  minimum  sum  to  be  received  for  property  sold  for 
taxes  at  an  amount  equal  to  the  sum  of  taxes,  interest  and 
costs  due  at  the  date  of  sale.  Heywood  v.  Board  of  Com'rs 
of  Weber  Co.,  18  Utah,  57  (55  Pac.  Rep.  79).  Va.  Laws 
1895-96,  ch.  179,  amending  Code,  §  666,  as  amended  by 
Laws  1893-94,  ch.  63s,  construed  and  applied — sale  of  real 
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estate  purchased  by  the  commonwealth  at  delinquent  tax 
sales.  Brooke  v.  Turner,  95  Va.  696  (30  S.  E.  Rep.  55). 
Va.  Laws  1898,  Act.  Feb.  11;  Act.  Feb.  24,  construed  and 
applied — sale  of  land  purchased  in  the  name  of  the  auditor 
— application  to  buy — redemption.  Christian  v.  Taylor, 
96  Va.  503  (31  S.  E.  Rep.  904) ;  Lewis  v.  Coons,  96  Va.  506 
(31  S.  E.  Rep.  904).  W.  Va.  Const.  Art.  13,  §  6;  Laws  1869, 
ch.  125,  construed  and  applied — forfeiture  of  lands  for  non- 
entry  for  taxation.  State  v.  Cheney,  45  W.  Va.  478  (31  S. 
E.  Rep.  920).  For  an  extensive  discussion  of  W.  Va.  Code, 
ch.  31,  §  25,  curing  defects  in  tax  sales,  see  Winning  v. 
Eakin,  44  W.  Va.  19  (28  S.  E.  Rep.  757). 

Sec.  821.  Statutes  amended  and  new  statutes.  la 
Code,  §  1385 — correction  of  assessment  list  and  assessment 
of  omitted  property — repealed  and  reenacted.  Laws  1900, 
ch.  47,  p.  31.  la.  Code,  §  1389 — keeping  record  of  delin- 
quent taxes — repealed  and  reenacted,  Laws  1900,  ch.  48. 
p.  32.  la.  Code,  tit.  7,  ch.  4;  Laws  1898,  ch.  37 — assessment 
and  collection  of  collateral  inheritance  tax — amended.  Laws 
1900,  ch.  51,  p.  34;  la  Laws  1900,  ch.  49,  p.  33,  provides 
for  the  reassessment  and  relevy  of  invalid  taxes.  Un- 
der la.  Laws  1900,  ch.  48,  p.  32,  personal  tax  entered 
on  delinquent  personal  tax  list  is  a  lien  on  the  real 
estate  of  the  delinquent.  Ky.  Stat.,  §  4048 — assess- 
ment of  property  of  nonresidents — amended.  Laws  1900, 
ch.  10,  p.  39.  Mass.  Laws  1888,  ch.  390,  §  40 — sale  of  real 
estate  for  the  payment  of  taxes — ^amended.  Laws  1900,  ch. 
376,  p.  226.  ^lich.  Comp.  Laws  1897,  §§  3959,  3960 — pos- 
session of  land  sold  for  taxes ;  redemption — amended.  Laws 
1899,  No.  204,  p.  317.  For  a  new  statute  in  Michigan  con- 
cerning the  assessment  and  levy  of  taxes  against  the  prop- 
erty of  express,  telegraph  and  telephone  companies,  see 
Laws  1899,  No.  179,  p.  270.  Mich.  Comp.  Stat.  ch.  98,  is 
amended  by  adding  §  144,  providing  that,  in  actions  to  set 
aside  tax  sales  of  lands  held  by  the  state,  the  auditor  gen- 
eral shall  be  made  a  party.  Laws  1899,  No.  97,  p.  140.  New 
Jersey  has  a  statute  exempting  from  taxation  the  property 
of  armory  associations.  Laws  1900,  ch.  68,  p.  102.  For 
new  statute  in  New  Jersey  concerning  the  publication  of 
notice  of  tax  sale,  see  Laws  1900,  ch.  80,  p.  148.  S.  C.  Rev. 
Stat.  1893,  §  334 — payment  of  taxes  by  mortgagee  and  ad- 
ding same  to  mortgage  debt — amended.  Laws  1900,  No. 
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197,  p.  352.  For  general  revision  of  the  laws  of  Tennessee 
concerning  the  assessment  and  collection  of  taxes,  see  Laws 
1899,  ch.  435,  p.  1084.  Va.  Code,  §  637 — posting  and  pub- 
lishing delinquent  list — amended,  Laws  1899-1900,  p.  730. 
Va.  Code,  §  661 — title  conferred  by  tax  deed — ^grounds  for 
defeating  and  time  within  which  suit  must  be  brought  for 
that  purpose — amended,  Laws  1899-1900,  p.  1234.  Va. 
Code,  §  664 — redemption  of  lands  purchased  by  the  com- 
monwealth— amended.  Laws  1899-1900,  p.  512.  Va.  Code, 
p  666 — sale  of  delinquent  lands  purchased  in  the  name  of  the 
auditor — amended,  Laws  1899-1900,  p.  852. 
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Sec.  822.  Creation  of  an  estate  in  common.  Under 
Miss.  Code,  §  2441,  a  conveyance  of  land  to  a  certain  person 
"and  her  children,"  she  having  children  in  being,  creates  in 
them  an  estate  in  common.  Brabham  v.  Day,  75  Miss.  923 
(23  So.  Rep.  578).  Where  one  of  two  tenants  in  common 
conveys  his  interest  to  the  wife  of  his  cotenant  by  a  deed 
intended  to  give  her  a  separate  estate,  she  and  her  husband 
do  not  hold  the  estate  as  tenants  by  entireties.  Banzer  v. 
Banzer,  156  N.  Y.  429  (51  N.  E.  Rep.  291).  Particular 
instruments  held  to  create  estates  in  common.  Dallagher 
V  Dallagher,  171  Mass.  503  (50  N.  E.  Rep.  1043)  »  Harrison 
v.  Harrison,  105  Ga.  517  (31  S.  E.  Rep.  455 ;  70  Am.  St.  Rep. 
60). 

Sec.  823.  Conveyance  and  incumbrance  by  one  coten- 
ant. One  cotenant  cannot  impose  an  easement  upon  the 
common  estate  without  the  knowledge  and  consent  of  the 
other  cotenants,  Hallett  v.  Parker.  68  N.  H.  598  (39  Atl. 
"Rep.  433)  ;  Baker  v.  Willard,  171  Mass.  220  (50  N.  E.  Rep. 
620 ;  40  L.  R.  A.  754)  ;  and  the  same  rule  applies  to  a  license 
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to  use  or  a  lease  of  the  common  estate.  Martens  v.  O'Con- 
nor, loi  Wis.  i8  (76  N.  W.  Rep.  774).  A  conveyance  by 
one  tenant  in  common  of  the  entire  estate  is  only  voidable, 
where  it  is  possible  that  at  the  time  he  was  holding  adverse- 
ly to  all  the  world  and  his  cotenants  had  only  a  technical 
title.  Kimball  v.  Commonwealth  Ave.  St.  Ry.,  173  Mass. 
152  (53  N.  E.  Rep.  274).  Although  a  conveyance  by  a  tenant 
m  common  of  a  portion  of  the  estate  in  severalty  is  invalid 
as  against  his  cotenants,  and  can  be  avoided  by  them,  it  is 
nevertheless  good  by  way  of  estoppel  against  the  grantor 
and  his  heirs,  and  is  valid  against  all  persons  unless  avoided 
-by  the  cotenants.  Frost  v.  Courtis,  172  Mass.  401  (52  N. 
E  Rep.  515).  A  tenant  in  common,  who  by  his  acceptance 
of  rent  and  acquiescence  has  adopted  the  lease  of  the  prem- 
ises executed  by  his  cotenant  to  a  firm  of  which  such  coten- 
ant  was  a  member,  is  bound  by  an  agreement  made  by  such 
cotenant  with  the  firm  as  to  the  eflfect  of  its  temporary 
holding  over  after  the  expiration  of  the  lease.  Parker,  C. 
J.,  and  O'Brien,  J.,  dissenting.  Valentine  v.  Healey,  158 
N.  Y.  369  (52  N.  E.  Rep.  1097;  43  L.  R.  A.  667).  While  a 
mortgage  by  one  tenant  in  common  upon  his  undivided 
interest,  pending  suit  for  partition,  is  invalid  as  against  the 
purchaser  at  the  partition  sale,  it  creates  a  valid  lien  upon  his 
interest  which  is  transferred  by  the  sale  to  the  mortgagor's 
share  of  the  proceeds.  Huffman  v.  Darling,  153  Ind.  22 
(53  N.  E.  Rep.  939).  Citing,  Church  v.  Church,  3  Sandf. 
Ch.  434 ;  Loomis  v.  Riley,  24  111.  307 ;  Cradlebaugh  v.  Pritch- 
ett,  8  O.  St.  646  {^2  Am.  Dec.  610)  ;  Freem.  Co-ten.,  §  479. 

Sec.  824.  Trust  relation-— Buying  in  titles  and  dis- 
charging incumbrances — Contribution.  A  tenant  in  com- 
mon cannot  acquire  a  valid  tax  title  to  property  owned  in 
common  as  against  his  cotenants.  Funson  v.  Bradt,  105  la. 
471  (75  N.  W.  Rep.  337)  ;  Cecil  v.  Clark,  44  W.  Va.  659  (30 
S.  E.  Rep.  216) ;  Falkner  v.  Thurmond,        Miss.  (23 

So.  Rep.  584).  The  purchase  of  an  outstanding  title  by  a 
cotenant  in  possession  will  inure,  in  equity,  to  the  joint 
benefit  of  each  cotenant,  upon  the  payment  within  a  reason- 
able time  of  a  ratable  portion  of  the  purchase  price.  Wheeler 
V.  Taylor,  32  Or.  421  (52  Pac.  Rep.  183;  67  Am.  St. 
Rep.  540)  ;  Goralski  v.  Kostuski,_i79  111.  177  (53  N.  E. 
Rep.  720;  70  Am.  St.  Rep.  98) ;  Boyd  v.  Boyd,  176  111.  40 
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(51  N.  E.  Rep.  782;  68  Am.  St.  Rep.  169).  This  rule  is 
not  applicable  to  the  purchase  of  a  title  or  incumbrance  by 
one  of  the  parties  before  becoming  a  tenant  in  common. 
Carson  v.  Broady,  56  Neb.  648  {TJ  N.  W.  Rep.  80;  71  Am. 
St.  Rep.  691).  A  tenant  in  common  cannot  be  compelled  to 
receive  the  benefit  of  and  contribute  his  share  to  the  pur- 
chase of  an  outstanding  title  by  his  cotenant.  Morrison  v. 
Thomas,        Tex.  (48   S.    W.    Rep.    500).     But   if   he 

desire  to  share  in  the  benefit  of  such  purchase  he  must  make 
his  election  to  claim  its  benefit  and  contribute  to  the  ex- 
pense of  its  purchase  within  a  reasonable  time.  If  he  un- 
reasonable delay  until  there  is  a  change  in  the  condition  of 
the  property,  or  in  the  circumstances  of  the  parties,  he  will 
be  held  to  have  abandoned  all  benefit  arising  from  the  new 
acquisition.  In  such  case,  before  the  cotenant  can  be 
held  to  have  abandoned  the  benefits  of  the  purchase,  it  must 
appear  not  only  that  he  knew  of  the  purchase,  but  of  an 
adverse  claim  to  its  exclusive  benefit,  set  up  by  his  coten- 
ant. He  reasonably  may  presume  the  acquisition  was 
made  to  support,  not  to  defeat,  the  common  title.  Cecil  v. 
Clark,  44  W.  Va.  659  (30  S.  E.  Rep.  216).  In  the  last  case 
cited  the  court  discuss  at  length  the  exception  supposed  to 
exist  to  the  general  rule  in  regard  to  the  purchase  of  out- 
standing titles  by  cotenants,  where  they  have  acquired  their 
several  interests  under  different  instruments  and  from' 
different  sources,  and  say:  "There  are  cases  holding  that, 
*  *  *  where  tenants  in  common  derive  title  under 
different  instruments,  one  may  buy  in,  and  hold  to  his  ex- 
clusive benefit  such  adverse  claim  or  incumbrance.  This 
is  on  the  theory  that  when  under  the  same  instrument  they 
are  as  joint  tenants,  and  a  mutual  trust  and  confidence 
exists;  but  under  different  instruments  of  acquisition  this 
cannot  be  said,  i  Lomax,  Dig.  262 ;  Roberts  v.Thorn,25  Tex. 
736  (78  Am.  Dec.  552) ;  Rippetoe  v.  Dwyer,  49  Tex.  505. 
In  note  to  Keech  v.  Sandford,  i  White  &  T.  Lead.  Cas.  Eq. 
74,  it  is  said:  'But  tenants  in  common  probably  are  sub- 
ject to  this  particular  obligation  only  where  their  interest 
accrues  under  the  same  instrument,  or  act  of  the  parties 
or  of  the  law,  or  where  they  have  entered  into  some  en- 
gagement or  understanding  with  one  another;  for  persons 
acquiring  unconnected  interests  in  the  same  subject  by  dis- 
tinct purchases,  though  it  may  be  under  the  same  title,  are 
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probably  not  bound  to  greater  protection  of  one  another's 
interests  than  would  be  required  between  strangers.'  See 
full  note,  Venable  v.  Beauchamp,  3  Dana,  321  (28  Am. 
Dec.  83),  criticising  this  position,  saying  the  only  authority 
cited  in  White  &  Tudor's  Leading  Cases  for  it  is  Matthews 
V.  Bliss,  22  Pick.  48,  and  that  it  supports  no  such  proposi- 
tion; and,  in  my  opinion,  it  does  not.  The  case  of  Elston 
V.  Piggott,  94  Ind.  14,  supports  it.  Brittin  v.  Handy,  20 
Ark.  381  (73  Am.  Dec.  497),  leans  toward  it.  King  v. 
Rowan,  10  Heisk.  675,  so  holds.  Wright  v.  Sperry,  21 
Wis.  331,  and  Sands  v.  Davis,  40  Mich.  14,  favor  it.  As  an 
original  proposition  I  would  consider  it  correct.  I  cannot 
see  why  tenants  in  common,  deriving  in  separate  ways, 
or  where  one  has  ousted  the  other  and  brought  home  to 
him  notice  of  adverse  claim,  or  made  actual  entry  under  a 
deed  claiming  the  whole,  and  thus  become  the  enemy  of  the 
cotenant,  and  negatived  all  relation  of  trust  and  confidence, 
may  not  buy  in  an  outstanding  lien  or  title  anl  take  its 
benefit.  The  strength  of  this  proposition  will  likely  ulti- 
mately enforce  it.  But  the  general  rule  that  one  tenant  in 
common,  joint  tenant  or  co-parcener  cannot  do  so  has  been 
so  long  stated  in  a  general  way,  that  I  cannot  say  that 
this  exception  is  tenable.  In  Rothwell  v.  Dewees,  2  Black, 
613,  the  rule  is  stated  generally,  without  such  exception, 
and  it  is  laid  down  that  it  is  because  of  their  community 
of  interest  in  the  same  subject,  creating  a  relation  of  trust 
and  confidence,  that  tenants  in  common  cannot  purchase 
and  take  exclusively  to  themselves  adverse  title.  In  Brac- 
ken V.  Cooper,  80  111.  221,  this  exception  is  denied,  and  it  is 
said  the  rule  is  based  on  community  of  interest,  and  not  on 
the  accidental  circumstance  that  they  derive  title  under 
the  same  instrument.  Stephens  v.  Reynolds,  143  Ind.  467 
(41  N.  E.  Rep.  931 ;  52  Am.  St.  Rep.  422),  is  decisive  on  the 
point.  'Persons  owning  undivided  interests  in  real  prop- 
erty are  tenants  in  common,  though  their  titles  were  ac- 
quired by  separate  conveyances  and  at  different  times.'  ** 
An  agreement  by  one  of  several  cotenants  of  land  about 
to  be  sold  for  the  payment  of  a  debt  to  buy  the  land  for 
the  amount  of  the  debt  and  hold  it  as  security,  will  be  pre- 
sumed to  have  been  for  the  benefit  of  all  the  cotenants. 
Hall  V.  Calvert,        Tenn.  (46  S.  W.  Rep.  1120).     As 

between  themselves,  cotenants  are  liable  for  the  payment 
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of  liens  and  incumbrances  existing  against  the  common 
estate,  in  proportion  to  their  respective  interests  therein, 
each  being  surety  for  the  others;  and  where  one  tenant 
in  common  has  paid  more  than  his  proper  share  of  a  charge 
upon  the  common  property,  his  interest  or  ownership 
therein  is  not  proportionally  expanded,  but  he  is  to  the  ex- 
tent of  the  excessive  contribution  subrogated  to  the  rights 
of  the  lien  creditor  to  whom  the  payment  has  been  made. 
Oliver  V.  Lansing,  57  Neb.  352  {yy  N.  W.  Rep.  802).  Wis. 
Rev.  Stat.  1878,  §  3166,  providing  that  the  owner  of  an  un- 
divided interest  in  mortgaged  land  may  redeem  such  un- 
divided interest  from  the  lien  of  a  judgment  of  foreclosure 
of  a  mortgage  by  paying  his  proportionate  share  of  the 
judgment,  taxes  and  interest  thereon,  does  not  supercede  the 
right  of  a  cotenant  who  had  redeemed  the  common  estate 
from  a  mortgage,  to  a  lien  on  his  cotenant's  share.  Con- 
nell  V.  Welch,  loi  Wis.  8  (76  N.  W.  Rep.  596). 

Sec.    825.    Ouster — Liability    for    rent — Accounting. 

The  act  of  partof  all  the  tenants  in  common  executing  a  deed 
with  full  covenants  of  warranty  purporting  to  convey  the  en- 
tire estate  is  ouster  of  the  other  cotenants.  Neher  v.  Armijo, 
9  N.  Mex.  325  (54  Pac.  Rep.  236).  Exclusive  occupancy 
by  one  tenant  in  common  accompanied  by  acts  or  declara- 
tions of  sole  ownership,  if  known  to  his  cotenant,  will 
amount  to  an  ouster.  Casey  v.  Casey,  107  la.  192  (j^  N. 
W.  Rep.  844 ;  70  Am.  St.  Rep.  190).  Citing,  Flock  v.  Wyatt, 
49  la.  466;  Warfield  v.  Lindell,  38  Mo.  561  (90  Am.  Dec. 
443)  ;  Campau  v.  Dubois,  39  Mich:  274;  Cummings  v.  Wy- 
man,  10  Mass.  464;  Hubbard  v.  Wood,  i  Sneed,  279.  In 
an  action  by  a  tenant  in  common  against  his  cotenant  to 
be  admitted  into  possession,  a  denial  in  the  answer  of  the 
plaintiff's  title  and  right  of  entry  is  equivalent  to  an  ouster 
as  of  the  date  of  the  commencement  of  the  action.  Plass 
V.  Plass,  121  Cal.  131  (53  Pac.  Rep.  448).  A  tenant  in 
common  who  occupies  the  entire  premises  with  the  consent 
of  his  cotenants  is  not  liable  to  them  for  use  and  occupation. 
Kirchglassner  v.  Rodick,  170  Mass.  543  (49  N.  E.  Rep. 
1015).  A  tenant  in  common  who  has  been  ousted  from 
possession  of  the  common  estate  by  his  cotenant  may  main- 
tain an  independent  suit  in  equity  against  the  latter  for  an 
accounting  as  to  rents,  after  the  final  determination  of  their 
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interests  in  the  premises,  in  a  suit  for  partition.  In  an 
action  for  an  accounting  against  a  tenant  in  common  who 
has  collected  rents  and  refused  to  pay  to  his  cotenants  their 
respective  shares  of  the  same,  he  is  liable  for  interest  on 
the  rents  so  collected  although  he  has  realized  no  interest 
from  them.  Bates  v.  Hamilton,  144  Mo.  i  (45  S.  W.  Rep. 
641;  66  Am.  St.  Rep.  407).  In  South  Carolina  an  occupy- 
ing tenant  is  not  only  liable  to  account  for  rents  of  the 
common  property  received  from  others  in  excess  of  his 
share,  but  in  case  he  cultivates  or  uses  the  common  prop- 
erty in  excess  of  his  share,  and  takes  or  appropriates  the 
proceeds  or  use,  he  is  accountable  to  his  cotenant  for  the 
net  profits  arising  from  such  use.  Cain  v.  Cain,  53  S.  C. 
350  (31  S.  E.  Rep.  278;  69  Am.  St.  Rep.  863).  A  tenant 
in  common  may  enforce  contribution  for  the  making  of 
necessary  repairs,  but  not  for  the  expense  of  permanent 
improvements.  Middlebury  Elec.  Co.  v.  Tupper,  70  Vt. 
603  (41  Atl.  Rep.  582).  In  an  action  against  a  tenant  in 
common  who  has  received  more  than  his  share  of  the  rents 
from  the  premises,  he  is  entitled  to  a  credit  for  the  pay- 
ment of  a  special  tax  against  the  property  for  street  paving, 
although  other  similar  bills  subsequently  were  declared  in- 
valid, where,  in  making  payment,  he  acted  in  good  faith 
and  there  is  nothing  before  the  court  showing  such  legal 
infirmity  in  the  tax  bills  as  would  have  justified  him  in 
resisting  their  payment.  Bates  v.  Hamilton,  144  Mo.  i  (45 
S.  W.  Rep.  641;  66  Am.  St.  Rep.  407).  In  an  accounting 
for  rents  against  an  occupying  cotenant  he  is  entitled  to 
credit  to  the  extent  the  rental  value  of  the  property  has 
been  augumented  by  his  improvements;  and  where  the 
other  cotenants  are  his  children  who  reside  with  him  on  the 
land  and  receive  their  support  therefrom,  the  value  of  what 
they  thus  receive  properly  may  be  credited  to  him.  Cain 
V.  Cain,  53  S.  "C.  350  (31  S.  E.  Rep.  278;  69  Am.  St.  Rep. 
863).  Mass.  Pub.  Stat.,'ch.  197,  §  i,  providing  limitations 
for  actions  for  rent,  does  not  apply  to  an  action  between 
cotenants  for  rents.  Robinson  v.  Robinson,  173  Mass.  233 
(53  N.  E.  Rep.  854).  How.  Ann.  Mich.  Stat.,  §  5778,  con- 
strued and  applied — recovery  of  rent  between  cotenants. 
Fenton  v.  Wendell,  116  Mich.  45  (74  N.  W.  Rep.  384;  72 
Am.  St.  Rep.  502).  For  particular  cases  determining  rights 
of  cotenants  upon  an  accounting  by  one  of  them  for  rents 
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received,  see  Switzer  v.  Switzer,  57  N.  J.  Eq.  421  (41  Atl. 
Rep.  486). 

Sec.  826.  Action  for  possession  by  cotenants.  A  ten- 
ant in  common  may  bring  a  possessory  action  for  land 
against  his  cotenant  in  case  of  an  ouster.  Baum  Bros.  v. 
Bowen,  53  S.  C.  471  (31  S.  E.  Rep.  338).  Tenants  in  com- 
mon may  join  in  ejectment  and  recover  the  whole  property 
held  by  them  in  common,  or  they  may  sue  separately  and 
recover  each  one  his  whole  interest.  Neher  v.  Armijo,  9 
N.  Mex.  325  (54  Pac.  Rep.  236).  One  tenant  in  common 
may  recover  possession  of  the  entire  premises  as  against 
a  stranger  not  claiming  as  a  cotenant,  although  the  other 
cotenants  are  not  parties  to  the  action.  Mather  v.  Dunn, 
II  S.  Dak.  196  (76  N.  W.  Rep.  922;  74  Am.  St.  Rep.  788). 
Citing,  Hardy  v.  Johnson,  i  Wall.  371 ;  Brady  v.  Kreuger, 
8  S.  Dak.  464  (66  N.  W.  Rep.  1083;  59  Am.  St.  Rep.  771) ; 
Collier  V.  Corbett,  15  Cal.  183;  Mahoney  v.  Van  Winkle, 
21  Cal.  552;  Treat  v.  Reilly,  35  Cal.  129;  Morenhaut  v.  Wil- 
son, 52  Cal.  263 ;  Weese  v.  Barker,  7  Colo.  178  (2  Pac.  Rep. 
919)  ;  Webster  v.  McCarty,  16  Tex.  Civ.  App.  160  (40  S.  W. 
Rep.  823)  ;  Dolph  v.  Barney,  5  Or.  191 ;  Sharon  v.  Davidson, 
4  Nev.  416. 

Sec.  827.  Injury  to  property  by  cotenant — Remedies 
—Measure  of  damages.  Where  the  claim  by  one  cotenant 
of  the  right  to  remove  machinery  from  the  common  prop- 
erty seriously  injures  the  sale  of  the  property,  the  other 
cotenants  .may  enjoin  its  removal  by  him  until  it  can  be 
adjudicated  whether  such  machinery  is  a  fixture.  Ashby 
V.  Ashby,        N.    J.    Eq.  (40   Atl.  Rep.  118).     Under 

Mont.  Civ.  Code,  §  592,  a  tenant  in  common  may  have  an 
injunction  against  his  cotenant  assuming  and  exercising  ex- 
clusive ownership  over,  or  taking  away,  destroying,  lessen- 
ing in  value  or  otherwise  injuring  or  abusing  the  common 
property.  Connole  v.  Boston  &  M.  Consol.  C.  &  S.  Min. 
Co.,  20  Mont.  523  (52  Pac  Rep.  263)  ;  Harrigan  v.  Lynch, 
21  Mont.  36  (52  Pac.  Rep.  642).  Under  N.  C.  Code,  §  627, 
one  tenant  in  common  may  enjoin  the  commission  of  waste 
by  his  cotenant.  Morrison  v.  Morrison,  122  N.  C.  598  (29 
S.  E.  Rep.  901).  Where  coal  lands  are  owned  by  tenants 
in  common,  one  of  whom  being  engaged  in  mining  coal 
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tinder  adjoining  lands,  his  cotenants  being  infants,  and  the 
former  enters  into  a  contract  with  the  father  of  the  infants 
for  purchasing  the  interest  of  the  latter  in  the  common  es- 
tate; and  the  purchaser,  acting  in  good  faith  under  a 
belief  that  the  title  will  be  perfected  by  proceedings 
instituted  in  the  probate  court  for  that  purpose,  or 
hy  the  infants  when  they  arrive  at  full  age,  enters 
upon  the  common  estate,  and  mines  and  sells  coal 
therefrom, — ^the  measure  of  damages  in  an  action  brought 
against  him  on  that  account  by  a  guardian  of  the  in- 
fants is  the  value  of  the  coal  in  place  at  the  time  it  was 
mined.  If,  in  such  a  case,  the  purchaser,  in  the  course  of 
operating  coal  mines  on  his  own  lands  that  surround  or 
abut  on  the  common  estate,  has  constructed  entries,  tram- 
ivays,  etc.,  conveniently  located  for  removing  from  the  com- 
mon estate  coal  that  may  be  mined  there,  that  circumstance, 
as  well  as  every  other  one,  natural  or  artificial,  which  tends 
to  enhance  or  diminish  the  value  of  the  coal  in  place,  should 
be  considered  by  the  jury  in  fixing  such  value.  Williams 
and  Minshall,  JJ.,  dissenting.  Keys  v.  Pittsburg  &  W.  Coal 
Co.,  58  O.  St.  246  (50  N.  E.  Rep.  911 ;  41  L.  R.  A.  681 ;  65 
Am.  St.  Rep.  754). 
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Sec.  828.  Good  and  marketable  title — ^Title  acquired 
"by  adverse  possession.  Unless  a  contract  specially  stipu- 
lates for  a  good  record  title,  a  vendor  may  sustain  specific 
performance  upon  clear  proof  of  a  title  by  adverse  posses- 
sion. Conley  v.  Finn,  171  Mass.  70  (50  N.  E.  Rep.  460; 
68  Am.  St.  Rep.  399).  Citing,  Scott  v.  Nixon,  3  Dru.  & 
War,  388;  Games  v.  Bonnor,  54  Law  J.  Ch.  517;  Ottinger 
V.  Strasburger,  33  Hun,  466;  T02  N.  Y.  692;  Pratt  v.  Eby, 
67  Pa.  St.  396-402 ;  Gump  v.  Sibley,  79  Xld.  165  (28  Atl.  Rep. 
977);  Hedderly  v.  Johnson,  42  Minn.  443-445  (44  N.  W. 
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Rep.  527;  18  Am.  St.  Rep.  521) ;  Logan  v.  Bull,  78  Ky.  607. 
Title  based  on  more  than  forty  years  adverse  possession 
under  a  deed  will  be  held  to  be  a  good  and  marketable 
title,  although  there  be  serious  defects  in  such  deed.  Erd- 
man  v.  Corse,  87  Md.  506  (40  Atl.  Rep.  107).  Applying 
.Wis.  Rev.  Stat.,  §  4207,  providing  that  "no  action  for  the 
recovery  of  real  property  or  the  possession  thereof,  shall 
be  maintained  unless  it  appear  that  the  plaintiff,  his  an- 
cestor, predecessor  or  grantor,  was  seized  or  possessed  of 
the  premises  in  question  within  20  years  before  the  com- 
mencement of  the  action,"  it  is  held  that  a  vendor  who  for 
20  years  has  been  in  peaceable,  uninterrupted  possession 
of  lands  has  a  marketable  title  which  the  vendee  who  has 
stipulated  for  a  "clear  and  indefeasable  title"  is  bound  to 
accept.     Nelson  v.  Jacobs,  99  Wis.  547  (75  N.  W.  Rep.  406). 

Sec.  829.  Good  and  marketable  title — ^Rights  of  vendor 
and  vendee — Particular  cases.  While  it  is  impossible  to 
tell  to  whom  the  estate  in  fee  will  pass  until  the  termina- 
tion of  a  preceding  life  estate,  the  title  is  not  marketable. 
Rosier  v.  Graham,  146  Mo.  352  (48  S.  W.  Rep.  470).  The 
fact  that  the  deed  to  a  vendor's  immediate  grantor  was  not 
acknowledged  or  recorded  until  after  his  death  is  not  such 
a  defect  in  the  title  as  will  prevent  specific  performance. 
Conley  v.  Finn,  171  Mass.  70  (50  N.  E.  Rep.  460;  68  Am. 
St.  Rep.  399).  An  entry,  survey  and  location  which  is  suf- 
ficient to  give  a  railroad  company  an  inchoate  right  to  ap- 
propriate a  right  of  way  over 'land,  constitutes  such  an  in- 
cumbrance as  violates  a  vendor's  agreement  to  convey  a 
title  clear  of  all  incumbrances,  although  the  damages  had 
not  been  adjusted,  paid  or  secured  at  the  time  of  the  con- 
tract of  sale  and  the  vendor  had  no  notice  of  the  location 
of  the  right  of  way.  Johnson  v.  Gallery,  184  Pa.  St.  146 
(39  Atl.  Rep.  73).  A  contract  for  a  "good  and  satisfactory" 
title  to  real  estate  is  complied  with  by  tendering  a  deed 
which  conveys  a  marketable  title  free  from  reasonable 
doubt.  Moot  V.  Business  Men's  Ass'n,  157  N.  Y.  201  (52 
N.  E.  Rep.  i;  45  L.  R.  A.  666).  A  vendee  who  has  bar- 
gained for  a  good  title  free  from  incumbrance  will  not  be 
required  to  receive  a  defective  title  or  one  so  clouded  with 
adverse  claims  as  materially  to  affect  the  marketable  quality 
•of  the  property  and  expose  him  to  the  hazard  of  litigation. 
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Harding  v.  Olson,  177  111.  298  (52  N.  E.  Rep.  482).  The 
mere  possibility  or  suspicion  of  a  defect  in  a  vendor's  title 
is  not  sufficient  to  relieve  a  vendee  from  his  contract.  Con- 
ley  V.  Finn,  171  Mass.  70  (50  N.  E.  Rep.  460;  68  Am.  St. 
Rep.  399).  Where  a  defect  in  a  title  consists  fn  the  ex- 
istence of  an  easement  on  the  land  in  favor  of  other  lands 
owned  by  the  vendor,  which  he  offers  to  release,  the  vendee 
cannot  refuse  to  complete  his  contract  and  recover  purchase 
money  on  account  of  a  supposed  inability  of  the  vendor  to 
make  a  valid  release,  where  such  objection  was  not  made  at 
the  time  for  passing  on  the  title  and  the  vendor  was  not 
given  the  opportunity  to  make  the  proper  release.  Higgins 
V.  Eagleton,  155  N.  Y.  466  (50  N.  E.  Rep.  287).  Where, 
pending  completion  of  a  contract  for  the  sale  of  land,  the 
vendor's  title  is  assailed  by  an  action  brought  by  a  third 
party  who  files  a  complaint  with  lis  pendens,  the  vendee 
is  entitled  to  refuse  to  complete  the  purchase  and  to  re- 
cover the  purchase  money  paid,  where  such  complaint  states 
a  good  cause  of  action.  Simon  v.  Vanderveer,  155  N.  Y. 
377  (49  N.  E.  Rep.  1043;  63  Am.  St.  Rep.  683).  Where  a 
vendor  by  his  contract  agrees  "to  carry  out  abstract, 
*  *  *  and  show  title  vested  in"  him,  his  vendee  cannot 
be  compelled  to  accept  a  defective  title  unless  it  is  shown 
that  he  agreed  to  take  the  title  as  shown  fcy  such  abstract. 
McGuire  v.  Blanchard,  107  la.  490  (78  N.  W.  Rep.  231).  A 
provision  in  a  contract  for  the  mutual  exchange  of  lands, 
"each  party  to  furnish  the  other  a  complete  merchantable 
abstract  of  title  for  said  respective  lands,  brought  down  to 
date,  same  to  be  furnished  within  ten  days  of  this  date, 
and  said  deeds  to  be  delivered  within  three  days  after  said 
respective  titles  are  found  to  be  good,"  means  that  the  ab- 
stracts were  to  be  furnished  within  ten  days,  and,  if  by 
the  abstracts  the  titles  were  not  found  to  be  good,  they 
should  be  perfected  within  a  reasonable  time  and  the  deeds 
exchanged  within  three  days  after  such  titles  were  found  to 
be  good.  Evans  v.  Gerry,  174  111.  595  (51  N.  E.  Rep.  615). 
A  vendor  is  not  entitled  to  specific  performance  of  a  con- 
tract of  sale  in  which  he  agreed  to  furnish  a  title  free  from 
all  incumbrances  where  he  traces  title  through  a  decedent 
upon  whose  estate  there  has  been  no  administration  and 
sufficient  time  has  not  elapsed  to  raise  a  presumption  that 
administration  will  not  be  granted  for  the  purpose  of  taking 
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the  land  for  the  payment  of  debts,  and  the  mere  failure  of 
the  vendee  to  produce  evidence  that  there  are  such  debts 
is  not  enough  to  show  that  the  risk  is  so  small  that  he 
should  be  compelled  to  stssume  it.  Chauncey  v.  Town  of 
Leominster,  172  Mass.  340  (52  N.  E.  Rep.  719).  A  vendor 
who  has  agreed  to  convey  premises  free  from  lien  cannot 
have  specific  performance  on  the  ground  that  an  outstand- 
ing local  assessment  against  the  property  is  void,  where 
there  is  a  reasonable  doubt  as  to  its  validity.  Dyker  Mead- 
ow Land  !k  Imp.  Co.  v.  Cook,  159  N.  Y.  6  (53  N.  E.  Rep. 
690).  Where  a  vendor  has  a  good  record  title  through  a 
partition  proceeding  which  has  been  followed  by  more  than 
forty  years  peaceful  possession  a  vendee  objecting  to  the 
marketableness  has  the  burden  of  showing  facts  which  make 
the  title  doubtful;  and  the  possibility  of  the  existence  of 
heirs  whose  rights  were  not  adjudicated  by  the  partition 
proceeding  does  not  raise  such  a  doubt  as  will  render  the 
title  unmarketable.  Day  v.  Kingsland,  57  N.  J.  Eq.  134  (41 
Atl.  Rep.  99). 

Sec.  830.  Slander  of  title — False  statement  by  ex- 
aminer of  title.  A  title  acquired  by  adverse  possession, 
under  Sayles'  Tex.  Civ.  Stat.,  Art.  3347,  is  available  to  a 
plaintiff  in  an  action  for  slander  of  title  without  his  spe- 
cially pleading  it.  Hines  v.  Lumpkin,  19  Tex.  Civ.  App. 
556  (47  S.  W.  Rep.  818).  Interference  with  the  ownership 
of  land  by  advertising  and  selling  it  under  a  fraudulent 
mortgage  and  notifying  tenants  not  to  pay  rent  to  the 
owner,  constitute  an  actionable  wrong.  Gore  v.  Condon, 
87  Md.  368  (39  Atl.  Rep.  1042 ;  40  L.  R.  A.  382 ;  67  Am.  St. 
Rep.  352).  In  order  for  one  to  recover  in  an  action  for 
slander  of  title  the  plaintiff  must  show  the  uttering  and 
publishing  of  slanderous  words ;  that  they  were  false  and 
malicious;  and  that  he  sustained  special  damages  thereby. 
Express  proof  of  malice  is  not  required;  and  ordinarily  it 
is  a  question  for  the  jury.  Hopkins  v.  Drowne,  21  R.  I. 
20  (41  Atl.  Rep.  567).  The  court  cite  with  approval  the 
case  of  Cardon  v.  McConnell,  120  N.  C.  461  (27  S.  E.  Rep. 
109),  epitomized  at  length  in  Vol.  VI,  §  932. 

In  the  case  of  Hines  v.  Lumpkin,  19  Tex.  Civ.  App. 
556  (47  S.  W.  Rep.  818),  the  court  of  civil  appeals  of  Texas 
say:     "We  can  see  no  reason  why  a  lawyer,  though  em- 
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ployed  to  examine  a  title  and  agreed  upon  by  both  parties, 
may  not  be  guilty  of  slandering  the  title  the  same  as  any- 
body else,  if  he  falsely  and  maliciously  declares  it  bad  when 
he  knows  it  to  be  good,  or  could  have  ascertained  the  fact 
by  the  use  of  ordinary  skill  and  diligence.  Of  course,  if 
his  contract  was  to  pass  upon  the  title  only  as  it  was  shown 
in  the  abstract  furnished  him,  and  he  did  this  truly,  or 
with  such  skill  and  care  as  ordinarily  skillful  and  prudent 
attorneys  would  use  in  such  a  case,  then  he  would  not  be 
liable  if  the  abstract  was  at  fault,  though  the  deed  records 
might  show  a  perfect  title.  Ordinarily  a  title  by  limita- 
tion is  not  shown  in  an  abstract,  and  an  attorney,  under  a 
contract  to  pass  upon  the  title  as  shown  by  such  abstract, 
would  not  be  required  to  consider  such  a  title,  or  even  justi- 
fied in  doing  so,  unless  the  evidence  thereof  should  be  very 
full  and  accurate  on  all  the  legal  points  that  could  be  raised 
on  such  a  title."  Hines  v.  Lumpkin,  19  Tex.  Civ.  App.  556 
(47  S.  W.  Rep.  818). 
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Sec.  831.  Growing  trees  as  real  estate— ^Contracts  con- 
cerning— Miscellaneous  notes.  Trees  growing  upon  the 
land  constitute  a  part  of  the  realty.  Prichett  v.  Davis,  loi 
Ga.  236  (28  S.  E.  Rep.  666;  65  Am.  St.  Rep.  298).  A  con- 
tract for  the  purchase  of  standing  timber  is  a  contract  for 
an  interest  in  lands  and  is  within  the  statute  of  frauds,  Sey- 
mour V.  Cushway,  100  Wis.  580  (76  N.  W.  Rep.  769 ;  69  Am. 
St.  Rep.  957)  ;  but  standing  trees  may  be  the  subject  of  a 
sale  by  parol  so  as  to  give  the  purchaser  a  license  to  go 
upon  the  land  to  cut  and  remove  them ;  but  the  death  of  the 
licensor  before  the  license  is  executed  effects  a  revocation 
of  it,  Spacy  v.  Evans,  152  Ind.  ^31  (52  N.  E.  Rep.  605). 
One  who  enters  upon  land,  and  removes  growing  timber 
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therefrom,  in  pursuance  of  a  contract  for  its  purchase,  can- 
not dispute  the  title  of  his  vendor  and  refuse  to  pay  the 
contract  price,  unless  he  has  been  ousted  from  the  posses- 
sion or  been  compelled  to  pay  the  value  of  the  timber  by- 
one  having  the  paramount  title.  Harris  v.  Amoskeag  Lum- 
Co.,  loi  Ga.  641  (29  S.  E.  Rep.  302).  Citing,  Lacy  v.  John- 
son, 58  Wis.  414  (17  N.  W.  Rep.  246).  Trees  growing  on 
the  boundary  line  between  adjoining  owners  are  common 
property  of  both.  Quillen  v.  Betts,  i  Penn.  (Del.)  53  (39 
Atl.  Rep.  595).  Ala.  Code  1896,  §  4137,  construed  and  ap- 
plied— ^procedure  in  action  to  recover  penalty  for  cutting- 
trees  without  owner's  consent — ^joinder  of  actions.  Higdon 
v.  Kinnemer,  120  Ala.  193  (24  So.  Rep.  439). 
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Sec.  832.    Trespassing  stock — Common  law  rule.    At 

common  law,  every  one  was  bound  at  his  peril  to  keep 
his  cattle  upon  his  own  land,  and  was  liable  for  injuries 
committed  by  them  while  trespassing  on  the  lands  of 
others.  In  Nebraska  it  is  held  that  the  herd  law  (Comp» 
Stat.  1897,  ch.  2,  Art.  3)  does  not  change  this  rule ;  and  that 
under  the  rule  the  owner  of  a  cow  is  liable  for  damages  re- 
sulting from  her  trespassing  on  the  cultivated  lands  of  an- 
other though  she  escaped  from  her  owner  without  his  neg- 
ligence and  through  the  criminal  act  of  a  third  person* 
Lorance  v.  Hillyer,  57  Neb.  266  {TJ  N.  W.  Rep.  755) • 
Where  the  common  law  in  reference  to  trespassing  stock  is 
in  force,  the  rights  and  duties  of  a  railroad  company  are 
the  same  as  those  of  other  land  owners.  Canton,  A.  &  N. 
R.  Co.  v.  French,  75  Miss.  939  (23  So.  Rep.  357). 

Sec.  833.  What  constitutes  trespass.  Laying  a  gas 
pipe  line  in  a  highway  without  having  acquired  the  right 
to  do  so  is  trespass,  and  one  on  the  highway  for  the  pur- 
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pose  of  removing  the  pipe  line  so  laid  is  there  unlawfully. 
Huffman  v.  State,  21  Ind.  App.  449  (52  N.  E.  Rep.  713; 
69  Am.  St.  Rep.  368).  It  is  trespass  for  one  to  assert  his 
legal  right  to  take  possession  of  real  estate  in  such  a  viplent 
and  tumultuous  manner  as  likely  would  provoke  a  breach 
of  the  peace.  Wahl  v.  Laubersheimer,  174  111.  338  (51  N. 
E.  Rep.  860).  An  officer  who  forces  the  outer  door  of 
a  dAYelling  house  in  order  to  serve  a  writ  of  replevin  is 
guilty  of  trespass.  Kelly  v.  Schuyler,  20  R.  I.  432  (39  Atl. 
Rep.  893).  Citing,  State  v.  Beckner,  132  Ind.  371  (31  N.  E. 
Rep.  950).  An  entry  made  upon  land  authorized  by  a  con- 
tract which  is  not  shown  to  have  been  made  by  fraud,  ac- 
cident or  mistake  does  not  constitute  trespass.  Windle 
V.  Crescent  Pipe-Line  Co.,  186  Pa.  St.  224  (40  Atl.  Rep. 
310).  A  person  having  a  right  to  enter  on  his  own  land 
cannot  be  guilty  of  trespass  on  the  land,  or  any  thing  per- 
taining to  it,  by  entering,  whether  with  or  without  the 
consent  of  another  who  had  no  legal  right  to  prevent  the 
entry.    Stillwell    v.  Duncan,        Ky.  (44   S.  W.  Rep. 

357;  39  L.  R.  A.  863;  19  Ky.  Law  Rep.  1701).  Applying 
Wis.  Laws  1893,  ch.  307,  §  20,  providing  that  "all  fish  in 
the  public  waters  of  the  state  of  Wisconsin  are  hereby  de- 
clared to  be  the  property  of  the  state  and  may  be  taken 
for  the  use  of  the  individual  and  become  his  property  at 
any  time  and  in  any  manner  not  prohibited  by  the  laws  of 
t)iis  state,"  it  is  held  that  one  entering  upon  a  navigable 
stream  from  a  public  highway  ana  catching  fish  therefrom 
in  a  lawful  manner,  is  not  guilty  of  trespass  against  the 
riparian  owner  having  title  to  the  bed  of  the  stream  who 
objects  to  such  acts.  Willow  River  Club  v.  Wade,  100 
Wis.  86  (76  N.  W.  Rep.  273;  42  L.  R.  A.  305).  Where  a 
conveyance  of  land  to  a  railroad  company  for  a  right  of 
way  gives  it  an  interest  in  fee,  it  may  maintain  trespass 
against  the  construction  of  an  under-ground  pipe  line  in 
a  wagon  road  over  such  way,  which  a  stipulation  in  the 
conveyance  binds  it  to  maintain  "so  as  to  enable  the  grantor 
to  travel  across  freely  between  his  lands  on  each  side." 
United  States  Pipe-Line  Co.  v.  Delaware  L.  &  W.  R.  Co., 
62  N.  J.  L.  254  (41  Atl.  Rep.  759;  42  L.  R.  A.  572). 

Sec.  834.    Criminal  trespass — ^Refusal  to  depart  on  de- 
mand of  owner.     One  cannot  be  guilty  of  a  criminal  or 
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forcible  trespass  except  against  one  actually  using  the  land 
for  such  purposes  as  it  is  capable  of  being  used.  State  v. 
Newbury,  122  N.  C.  1077  (29  S.  E.  Rep.  367).  Applying 
Horner's  Ind.  Rev.  Stat.  1897,  §  1941  (Rev.  Stat.  1894,  § 
2018),  providing  that  "whoever,  *  *  *  being  unlaw- 
fully upon  the  inclosed  or  uninclosed  lands  of  another,  shall 
be  notified  to  depart  therefrom  by  the  occupant  or  his 
agent  or  servant,  *  *  *  and  neglects  or  refuses  to  de- 
part therefrom,  shall  be  guilty  of  a  misdemeanor,"  and  be 
subject  to  a  fine,  it  is  held  that  the  owner  of  lands  abutting 
on  a  public  highway  owning  the  fee  therein,  has  such  a 
proprietary  right  in  the  highway,  to  the  center  thereof,  to 
render  one  unlawfully  upon  such  part  of  the  highway  guilty 
of  trespass  where  he  refuses  to  depart  therefrom  upon  de- 
man  of  such  owner.  Huffman  v.  State,  ±1  Ind.  App.  449 
(52  N.  E.  Rep.  713;  69  Am.  St.  Rep.  368).  An  affidavit 
and  information  in  a  prosecution  under  this  statute  charging 
the  offiense  as  having  been  committed  in  the  county  and 
state,  need  not  more  particularly  describe  the  land  than 
by  designating  it  as  the  land  of  a  person  named  other  than 
the  defendant.  State  v.  Young,  21  Ind.  App.  546  (52  N.  E. 
Rep.  760).  To  constitute  a  trespass  under  Wyo.  Crimes 
Act,  1890,  §  61,  the  wrongful  acts  must  have  been  com- 
mitted with  intent  to  injure.  State  v.  Jonhson,  7  Wyo. 
512  (54  Pac.  Rep.  502). 

Sec.  835.  Who  may  maintain  an  action  for  trespass — 
Title,  right  or  interest  necessary.  One  having  possession 
may  maintain  the  action  against  one  showing  no  better 
right.  Fowler  v.  Owen,  68  N.  H.  270  (39  Atl.  Rep.  329; 
73  Am.  St.  Rep.  588)  ;  Frisbee  v.  Town  of  Marshall,  122  N. 
C.  760  (30  S.  E.  Rep.  21)  ;  Reilly  v.  Howe,  loi  Wis.  108 
(76  N.  W.  Rep.  1114)  ;  Hodges  v.  Goodspeed,  20  R.  I.  537 
(40  Atl.  Rep.  373).  Constructive  possession  resting  upon, 
title  is  sufficient  where  there  is  no  adverse  possession, 
Russell  V.  Meyer,  7  N.  Dak.  335  (75  N.  W.  Rep.  262;  47 
L.  R.  A.  637)  ;  but  actual  occupancy  is  necessary  in  order 
to  enable  a  plaintiff  without  title  to  recover  against  a  tres- 
passer, Ohio  &  B.  S.  R.  Co.  v.  Wooten,  Ky.  (46 
S.  W.  Rep.  681;  20  Ky.  Law  Rep.  383).  One  having  the 
equitable  title  to  land  and  the  right  to  call  for  the  legal 
title  may  maintain  the  action,  Russell  v.  Meyer,  7  N.  Dak. 
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335  (75  N.  W.  Rep.  262 ;  47  L.  R.  A.  637)  ;  and  so  may  one 
whose  title  has  been  acquired  by  adverse  possession,  Pol- 
lock V.  Maysvillc  &  B.  S.  R.  Co.,  Ky.  (44  S.  W. 
R^P-  3595  19  Ky.  Law  Rep.  1717).  The  state  cannot  main- 
tain an  action  of  trespass  for  the  cutting  of  timber,  under 
Sand.  &  H.  Ark.  Dig.,  §  3895,  unless  it  is  shown  to  be  to 
owner  of  the  land  upon  which  the  alleged  trespass  occurred. 
Taylor  v.  State,  65  Ark.  595  (47  S.  W.  Rep.  1055).  Where 
a  lessee  of  land  is  authorized  to  arrange  for  compensation 
from  strangers  whose  stock  intrude  thereon,  the  owner 
of  the  land  cannot  maintain  trespass  against  a  stranger 
on  account  of  his  stock  intruding  on  the  land  where  he  has 
arranged  with  the  lessee  for  such  us6  of  the  land.  Stuffle- 
been  v.  Hickman,  Cal.  (53  Pac.  Rep.  438).  In 
order  to  establish  possession  sufficient  to  maintain  trespass 
it  is  not  necessary  that  a  party  should  have  his  land  all  in- 
closed with  a  fence  before  he  can  be  said  to  be  in  actual 
possession.  Any  class  of  improvements  or  acts  of  dominion 
that  indicate  to  persons  residing  in  the  immediate  neigh- 
borhood who  has  the  exclusive  control  of  the  land  will  be 
deemed  to  constitute  possession  to  the  extent  of  the  paper 
title  under  which  such  party  entered,  so  as  to  enable  him 
to  maintain  trespass  for  any  injury  to  the  estate.  Wahl  v. 
Laubersheimer,  174  111.  338  (51  N.  E.  Rep.  860).  At  com- 
mon law,  after  a  party  had  obtained  judgment  in  ejectment 
he  could  maintain  trespass  for  mesne  profits,  and  recover 
as  a  part  of  the  damages  the  costs  necessarily  incurred  in 
the  action  of  ejectment.  Fowler  v.  Ow^en,  68  N.  H.  270 
(39  Atl.  Rep.  329;  73  Am.  St.  Rep.  588). 

The  owner  of  land  upon  which  a  school  house  has  been 
erected  by  another  under  a  license,  although  he  does  not 
own  the  building,  may  maintain  trespass  for  its  removal 
by  persons  having  no  title  or  right  to  it.  Agnew  v.  Jones, 
74  Miss.  347  (23  So.  Rep.  25).  The  court  say:  "What, 
is  a  trespass?  Every  entry  upon  the  land  of  another,  with- 
out lawful  authority,  is  a  trespass,  though  it  only  be  trod- 
den, and  whether  the  land  be  inclosed  or  not,  and  no  matter 
whether  any  damage  be  done  or  not.  The  gist  of  the  action 
is  the  wrongful  entry.  Whatever  is  done  after  that  is  but 
aggravation  of  damages.  If  a  man's  land  be  not  inclosed, 
the  law  encircles  it  with  an  imaginary  inclosure,  to  pass 
which  is  to  break  and  enter  his  close.     The  mere  act  of 
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breafcing  through  this  imaginary  boundary  constitutes  a 
cause  of  action,  as  being  a  violation  of  the  right  of  prop- 
erty. 2  Wat.  Tres.,  pp.  219,  220,  §  810,  citing  many  cases; 
26  Am.  &  Eng.  Enc,  Law,  p.  592.  While  Agnew  had  no 
right  to  the  house  to  occupy  it  for  private  use,  he  cer- 
tainly had  an  interest  in  it  as  one  of  the  builders  and  one  of 
the  community, — ^to  have  it  remain  there  as  a  school  house 
and  as  a  house  of  worship,  and  to  have  it  remain  in  that 
place  on  his  land;  and  his  heirs  were  damaged  by  its  re- 
moval. It  would  be  a  dangerous  doctrine  to  establish  in 
this  country  that  those  who  deem  themselves  owners  of 
any  property  situated  on  /mother's  premises  may  enter  it 
without  leave  and  take  it  without  invoking  the  process  of 
law.  Buildings  are  presumed  to  be  part  of  the  realty  until 
the  contrary  is  shown,  and  that  must  be  done  in  the  courts. 
A  squatter  on  public  lands  cannot  remove  his  buildings, 
however  temporary,  without  the  consent  of  the  man  who 
entered  the  land  from  the  government.  Welbom  v.  Spears, 
32  Miss.  138.  It  is  a  trespass  to  enter  the  land  of  another, 
without  his  consent,  to  take  one's  own  personal  property. 
Heermance  v.  Vernoy,  6  Johns.  5;  Blake  v.  Jerome,  14 
Johns.  406;  Newkirk  v.  Sabler,  9  Barb.  652." 

Sec.  836.  Practice  in  actions  for  trespass — Miscel- 
laneous nptes.  The  plaintiff  cannot  recover  unless  the  evi- 
dence shows  that  the  acts  of  trespass  were  committed  and 
the  injury  complained  of  done  to  the  lands  described  in  his 
complaint.  Barnhart  v.  Ehrhart,  33  Or.  274  (54  Pac.  Rep. 
19s).  In  Georgia  prior  to  the  pleading  act  of  1893,  the 
petitioner  was  required  to  prove  his  allegation  of  owner- 
ship of  the  land  although  the  defendant  filed  no  answer 
denying  it.  Majette  v.  Bewick  Lum.  Co.,  104  Ga.  613  (30 
S.  E.  Rep.  777).  Where  a  trespass  has  been  committed,  the 
owner  of  the  real  estate  cannot  waive  the  tort,  and  sue  the 
trespasser  on  contract  for  use  and  occupation,  or  rent  due 
from  him  as  tenant.  Commonwealth  Tit.  Ins.  &  T.  Co. 
V.  Dokko,  71  Minn.  533  (74  N.  W.  Rep.  891) ;  McLane  v. 
Kelly,  72  Minn.  395  (75  *N.  W.  Rep.  601).  A  special  ver- 
dict assessing  damages  to  the  plaintiff  in  a  certain  sum  on 
account  of  the  wrongful  acts  of  the  defendant  is  sufficient 
without  alleging  the  market  value  of  the  land  before  and 
after  the  trespass.     Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
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Davis,  20  Ind.  App.  459  (50  N.  E.  Rep.  886).  In  New  York 
in  an  action  to  enjoin  a  trespass  brought  against  one  who 
has  not  the  power  of  eminent  domain,  it  is  error  for  the 
court  to  award  permanent  damages.  Stowers  v.  Gilbert, 
156  N.  Y.  600  (51  N.  E.  Rep.  282).  In  an  action  for  tres- 
pass on  land  conveyed  to  the  plaintiff  by  a  special  com- 
missioner appointed  in  a  chancery  case,  the  decree  direct- 
ing the  deed  to  be  made  and  the  deed  made  in  pursuance 
thereof  may  be  offered  in  evidence  without  the  production 
of  the  whole  record.  Guinn  v.  Bowers,  44  W.  Va.  507  (29 
S.  E.  Rep.  1027).  A  writ  in  detinue  directing  the  seizure 
and  delivery  of  specific  persona^  property,  will  not  justify 
an  entry  on  lands  to  take  such  property  as  against  one  not 
a  party  to  the  suit  and  who  is  not  shown  to  be  in  privity 
with  the  defendants  to  the  writ.  West  v.  Hayes,  120  Ala. 
92  (23  So.  Rep.  727;  74  Am.  St.  Rep.  24).  A  conviction 
cannot  be  had  on  an  indictment  charging  the  defendant 
with  having  committed  the  act  of  trespass  on  the  lands 
of  J.  M.  and  E.  F.  M.,  upon  proof  of  the  commission  of 
trespass  upon  the  land  of  one  of  them.  Eubank  v.  State, 
105  Ga.  612  (31*5.  E.  Rep.  741).  Del.  Laws  1875,  p.  315, 
construed  and  applied — sufficiency  of  indictment  for  will- 
ful trespass.  Vandevere  v.  State,  i  Marv.  (Del.)  209  (40 
Atl.  Rep.  1 105).  Fla.  Rev.  Stat.,  §  2516,  construed  and  ap- 
plied— prosecution  for  criminal  trespass.  Boykin  v.  State, 
40  Fla.  484  (24  So.  Rep.  141).  Under  Neb.  Code  Civ. 
Proc,  §  51,  an  action  to  recover  damages  for  trespass  upon 
real  estate  can  be  brought  only  in  the  county  where  the 
lands  are  situated.  Jacobson  v.  Lynn,  54  Neb.  794  (75  N. 
W.  Rep.  243).  Vt.  Stat.,  §  5020,  construed  and  applied — 
recovery  of  treble  damages  for  cutting  limber — ^burden  of 
proof.    Davis  v.  Cotey,  70  Vt.  120  (39  Atl.  Rep.  628). 

Sec.  837.  Defenses  to  action  for  trespass.  A  plea  of 
liberum  tenementum  to  a  declaration  in  trespass  charging 
the  defendant  with  forcibly  expelling  the  plaintiff  and  its 
servants  from  land  of  which  it  was  in  peaceable  occupation 
is  bad.  Sprague  Nat.  Bank  v.  Erie  R.  Co.,  62  N.  J.  L.  474 
(41  Atl.  Rep.  681),  following  Thiel  v.  Land  Co.,  58  N.  J. 
L.  212  (33  Atl.  Rep.  281).  Under  a  plea  of  "not  guilty" 
both  the  fact  of  the  trespass  and  the  title  of  the  plaintiff 
are  put  in  issue,  and  the  defendant  can  show  any  title,  either 
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a  possessory  or  freehold  right  and  can  show  a  right  su- 
perior to  the  plaintiff.  Quillen  v.  Betts,  i  Penn.  (Del.) 
53  (39  Atl.  Rep.  595).  Under  a  general  denial  in  an  action 
for  trespass  by  a  plaintiff  alleging  possession,  but  two  ques- 
tions are  in  issue,  the  commission  of  the  act  by  the  de- 
fendant and  the  possession  of  the  plaintitt.  In  such  a  case 
the  defendant  cannot  show  title  in  himself.  Waterbury 
Clock  Co.  V.  Irion,  71  Conn.  254  (41  Atl.  Rep.  827).  A  de- 
fendant who  has  answered  a  complaint  by  one  joint  owner 
of  property,  upon  the  other  joint  owner  becoming  a  plain- 
tiff, cannot  plead  his  privilege  to  be  sued  in  another  county. 
Foster  v.  Gulf,  C.  &  S.  F.^Ry.  Co.,  91  Tex.  631  (45  S.  W. 
Rep.  376).  A  counterclaim  for  damages  to  the  freehold 
may  be  set  up  by  a  defendant  in  trespass  quare  clausum 
fregit,  who  asserts  title  to  the  land.  Stillwell  v.  Duncan, 
Ky.  (44  S.  W.  Rep.  357 ;  39  L.  R.  A.  863 ;  19  Ky. 

Law  Rep.  1701).  Where,  in  the  prosecution  for  trespass 
after  warning  it  appears  that  the  prosecutor  was  in  actual 
possession  of  the  land  trespassed  on,  it  is  no  defense  that 
the  defendant  had  superior  legal  title.  Burks  v.  State,  117 
Ala.  148  (23  So.  Rep.  530).  In  Virginia  it  is  held  that  a 
plea  of  the  defendant  that  the  plaintiff  had  theretofore  re- 
covered a  judgment  against  a  co-trespasser  for  the  same 
trespass,  is  sufficient  without  averring  that  the  judgment 
had  been  satisfied.  Petticolas  v.  City  of  Richmond,  95  Va. 
456  (28  S.  E.  Rep.  566;  64  Am.  St.  Rep.  811),  following 
Wilkes  v.  Jacksonn,  2  Hen.  &  M.  355.  One  who  defends 
against  an  action  for  trespass  on  the  ground  that  the  acts 
complained  of  were  authorized  improvements  in  a  public 
highway,  must  establish  the  facts  constituting  the  defense 
by  a  preponderance  of  the  evidence.  Peterson  v.  Hope- 
well, 55  Neb.  670  (76  N.  W.  Rep.  451).  Although  a  license 
to  do  the  act  cannot  be  shown  unless  specially  pleaded,  if 
the  plaintiff  testify  that  there  was  no  license  the  defendant 
may  cross  examine  on  that  point  and  show  the  fact  in  miti- 
gation of  damages.  Williams  v.  Hathaway,  20  R.  I.  534 
(40  Atl.  Rep.  418).  N.  J.  Gen.  Stat.,  p.  2552,  §  115 — filing 
of  dilatory  plea — verification.  Mayhew  v.  Ford,  61  N.  J. 
L.  532  (39  Atl.  Rep.  914). 

Sec,  838.     Measure  of  damages.    Where  the  plaintiff's 
right  to  recover  rests  alone  upon  his  possession  of  the  land. 
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the  damages  must  be  limited  to  such  injury  of  the  posses- 
sion as  diminishes  his  profits  and  uses  and  not  extended  to 
any  injury  of  the  freehold.  Frisbee  v.  Town  of  Marshall, 
122  N.  C.  760  (30  S.  E.  Rep.  21).  Where  one  enters  upon 
the  premises  of  another,  and  obliterates  and  displaces  an 
advertisement,  he  is  liable  to  the  owner  for  the  cost  and 
expense  of  replacing  and  restoring  the  sign  to  its  former 
condition.  Shiverick  v.  R.  J  Gunning  Co.,  58  Neb.  29  (78 
N.  W.  Rep.  460).  Where  a  trespasser  abandons  the  premises 
and  the  disseisee  re-enters,  he  may  then  have  an  action  for 
mesne  profits  during  the  time  of  the  tortious  dispossession ; 
and  the  worth  of  the  use  of  the  property  while  the  trespass 
continued  is  the  proper  measure  of  damages.  Western 
Book  &  Stationery  Co.  v.  Jevne,  179  111.  71  (53  N.  E.  Rep. 
565).  Exemplary  damages  cannot  be  recovered  unless  au- 
thorized by  statute.  Haviland  v.  Chase,  116  Mich.  214  (74 
N.  W.  Rep.  477;  72  Am.  St.  Rep.  519) ;  but  the  court  prop- 
erly may  instruct  the  jury  to  allow  interest  on  damages  to 
which  plaintiff  is  entitled  if  they  see  fit,  Gress  Lum.  Co.  v. 
Coody,  104  Ga.  611  (30  S.  E.  Rep.  810). 


TRUSTS. 
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Sec.  839.  Creation  of  express  trust — Necessity  and 
sufficiency  of  writing.  An  agreement  by  which  land  is  con- 
veyed by  a  purchaser  to  another  who  is  to  hold  the  title 
until  certain  incumbrances  are  paid  off  and  then  convey 
to  the  purchaser,  creates  a  trust  which,  under  111.  Rev.  Stat., 
^^'  59»  §  9'  niust  be  proved  by  a  writing.  Godschalck  v. 
Fulmer,  176  111.  64  (51  N.  E.  Rep.  852).  Particular  will 
held  to  be  a  sufficient  declaration  of  trust  "manifested  and 
proved  in  writing"  within  the  meaning  of  111.  Rev.  Stat., 
ch.  59,  §  9.  Keith  v.  Miller,  174  111.  64  (51  N.  E.  Rep.  151). 
An  agreement  by  a  vendee  taking  a  conveyance  of  land 


799  EPITOME  OF  CASKS.  §  839 

to  pay  off  incumbrances  thereon  and  reconvey  to  the  grantor 
upon  being  reimbursed  by  him,  creates  an  express  trust 
and  is  not  enforceable  when  not  in  writing,  as  required  by 
Mo.  Rev.  Stat.  1889,  §  5184.  Hillman  v.  Allen,  145  Mo. 
^38  (47  S.  W.  Rep.  509).  A  contemporaneous  agreement 
by  one  to  whom  land  has  been  conveyed  by  warranty  deed, 
that  he  is  to  have  a  beneficial  interest  in  only  one-half,  and 
to  hold  the  legal  title  to  the  whole,  sell  the  same  as  the 
grantor's  agent  and  pay  him  one-half  the  proceeds,  is  an 
attempt  to  create  a  trust  relating  to  land,  and  must  bf  in 
writing  in  order  to  be  enforcible.  Neb.  Comp.  Stat.,  ch. 
32,  §  3,  construed  and  applied.  Cameron  v.  Nelson,  57  Neb. 
381  {77  N.  W.  Rep.  771).  The  declaration  of  a  trust  which 
a  grantor  desires  to  create  need  not  necessarily  be  con- 
tained in  the  deed  or  instrument  in  which  the  estate  which 
is  to  be  affected  by  the  trust  is  granted,  but  it  may  be  ex- 
pressed in  a  letter  or  other  instrument  executed  by  the 
grantor  in  connection  with  his  deed.  Hall  v.  Farmers'  & 
Merchants'  Bank,*i45  Mo.  418  (46  S.  W.  Rep.  1000).  An 
instrument  in  writing  signed  by  the  Owner  of  the  prop- 
erty acquired  under  a  devise  from  her  brother  with  such  a 
request,  stating  "By  the  request  of  my  dear  brother,  my 
house  on  Duquense  Way  is  to  be  sold  at  my  death,  and 
the  proceeds  to  be  divided  between,"  two  designated  charit- 
able institutions,  was  held  to  be  a  sufficient  declaration  of 
the  trust  as  against  the  heirs  of  the  party  executing  it.  In 
re  McAuley's  Estate,  184  Pa.  St.  124  (39  Atl.  Rep.  31). 
Where  a  purchaser  of  a  farm  at  the  time  of  the  purchase 
executes  a  writing  which  recites  the  fact  of  the  purchase 
and  states  that  he  intends  the  farm  for  a  certain  sister  and 
her  children,  "and  I  have  made  this  memorandum  so  that, 
if  any  accident  should  happen  to  me,  she  will  hold  this  evi- 
dence of  my  intention  as  well  as  all  my  heirs,"  which  he 
delivers  with  the  deed  to  such  sister  who  enters  into  and 
remains  in  possession  of  the  farm,  a  voluntary  trust  is  cre- 
ated which  is  enforcible  in  equity.  Cathcart  v.  Nelson's 
Adm'r,  70  Vt.  317  (40  Atl.  Rep.  826).  Where  a  judicial 
order  directing  a  conveyance  of  land  by  a  married  woman 
to  her  husband  was  made  on  his  application,  setting  forth 
that  they  had  only  one  child,  a  daughter,  upon  whom  they 
desired  to  make  a  settlement  of  all  their  property  and  that 
the  wife  be  allowed  to  execute  "a  quitclaim  deed  to  your 
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petitioner  to  enable  him  to  make  such  testamentary  settle- 
ment," it  is  held  that  a  deed  so  executed  conveys  the  land 
to  the  husband  in  trust  for  the  daughter.  McCreary  v. 
Gewinner,  103  Ga.  528  (29  S.  E.  Rep.  960).  See  opinion 
for  collation  of  authorities  as  to  what  instruments  are  suf- 
ficient to  create  a  trust.  Construing  and  applying  la.  Re- 
vision, i86o,  §  2213,  providing  that  "declarations  or  crea- 
tions of  trusts  or  powers  in  relation  to  real  estate  must  be 
executed  in  the  same  manner  as  deeds  of  conveyance,"  it  is 
held,  that  a  receipt  for  money  which  does  not  refer  to  any 
real  estate  or  the  creation  of  a  trust  therein  is  not  sufficient 
to  establish  a  trust  in  land  afterwards  purchased  with  the 
money.  Cornelison  v.  Roberts,  107  la.  220  {^yy  N.  W.  Rep. 
1028). 

Where  there  was  an  antenuptial  contract  between  the 
husband  and  wife  that  she  might  convey  certain  land  owned 
by  her  by  deed  or  will  to  her  brothers,  which  intention  she 
was  prevented  from  carrying  into  effect  by  the  execution  of 
a  will,  by  promise  of  her  husband  made  to  her  during  her 
last  sickness  and  on  her  death  bed  that  he  would  see  that 
her  brothers  acquired  the  land,  and  that  he  would  hold  the 
title  in  trust  for  them,  and  after  the  legal  title  was  vested 
in  him  by  her  death  he  subsequently  recognized  the  trust 
by  accepting  from  the  brothers  a  written  instrument  signed 
by  them  providing  that  he  should  sell  the  land  and  divide 
the  proceeds  among  them,  and  by  mortgaging  the  land, 
on  account  of  his  being  unable  to  sell  the  same,  and  divid- 
ing the  proceeds  among  the  brothers  according  to  such 
written  agreement,  to  one  of  whom  he  wrote  a  letter  at  the 
time  of  sending  him  money,  in  which  he  referred  to  such 
agreement,  recognized  the  trust  and  promised  to  carry  it 
out,  it  was  held  that  such  evidence  was  sufficient  to  estab- 
lish a  trust  under  Ind.  Rev.  Stat.  1894,  §  3391,  providing 
that  "no  trust  concerning  lands,  except  such  as  may  arise 
by  implication  of  law,  shall  be  created,  unless  in  writing, 
and  signed  by  the  party  creating  the  same,  or  by  his  at- 
torney thereto  legally  authorized  in  writing."  Ransdel  v. 
Moore,  153  Ind.  393  (53  N.  E.  Rep.  767).  The  court  say: 
"An  express  trust  may  be  established  by  any  writing  or 
writings  under  the  hand  of  the  party  to  be  charged,  or  of 
the  party  who  is  by  law  enabled  to  declare  the  same,  pro- 
vided the  fiduciary  relations  and  the  terms  and  conditions 
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of  the  trust  are  set  forth  with  sufficient  certainty.  Kintner 
V.  Jones,  122  Ind.  148,  151  (23  N.  E.  Rep.  701) ;  Gaylord  v. 
City  of  Lafayette,  115  Ind.  423, 428  (17  N.  E.  Rep.  899),  and 
cases  cited; -Wright  v.  Moody,  116  Ind.  175,  178,  179  (18  N. 
E.  Rep.  608) ;  Kingsbury  v.  Burnside,  58  111.  310  (11  Am. 
Rep.  67)  ;  I  Perry,  Trusts  (4th  Ed.),  §§  79-83;  2  Pom.  Eq. 
Jur.,  §§  1006,  1007;  Lewin,  Trusts  (ist  Am.  Ed.  by  Flint) 
*55,  57,  and  notes;  27  Am.  &  Eng.  Enc.  Law,  46,  57,  and 
notes;  Browne,  St.  Frauds  (5th  Ed.),  §  97.  Letters,  re- 
ceipts, memoranda  or  other  writings  signed  by  the  trustee 
may  be  sufficient  to  establish  a  trust,  but,  if  the  terms  of  the 
trust  are  collected  from  several  papers,  it  is  not  necessary 
that  all  of  them  should  be  signed,  but  it  is  sufficient  if  they 
are  so  referred  to  and  connected  with  the  paper  that  is 
signed  that  they  may  be  identified  and  read  as  genuine 
papers  and  a  part  of  the  transaction.  Gaylord  v.  City  of 
Lafayette,  115  Ind.  428  (17  N.  E.  Rep.  899);  I  Perry, 
Trusts  (4th  Ed.),  §  83;  Browne,  St.  Frauds  (5th  Ed.),  §§ 
97>  ioS»  350»  355;  Lewin,  Trusts  (ist  Am.  Ed.  by  Flint), 
*S5,  57,  and  notes;  Denton  v.  Davies,  18  Ves.  503;  Van 
Cott  V.  Prentice,  104  N.  Y.  45,(10  N.  E.  Rep.  257)  ;  New- 
kirk  V.  Place,  47  N.  J.  Eq.  477  (21  Atl.  Rep.  124)  ;  Hamer 
V.  Sidway,  124  N.  Y.  538  (27  N.  E.  Rep.  256;  21  Am.  St. 
Rep.  693 ;  12  L.  R.  A.  463)  ;  McCandless  v.  Warner,  26  W. 
Va.  754,  780;  Tawney  v.  Crowther,  3  Brown,  Ch.  161,  318; 
Forster  v.  Hale,  3  Ves.  696,  5  Ves.  308,  315;  Morton  v. 
Tewart,  2  Younge  &  C.  Ch.  67.  In  such  case  oral  evi- 
dence may  be  admitted  to  show  the  position,  situation  and 
surroundings  of  the  parties  at  the  time,  in  order  that  the 
writings  may  be  read  and  construed  in  the  light  of  such 
facts,  and  circumstances  of  the  case.  Wills  v.  Ross,  jy 
Ind.  I,  12,  13,  and  cases  cited  (40  Am.  Rep.  279)  ;  Packard 
V.  Putnam,  57  N.  H.  43,  51;  Meade  v.  Parker,  115  Mass. 
413  (15  Am.  Rep.  no);  Hurley  v.  Brown,  98  Mass.  545 
(96  Am.  Dec.  671)  ;  Dorr  v.  Clapp,  160  Mass.  538,  542  (36  N. 
E.  Rep.  474),  and  cases  cited;  Urann  v.  Coates,  109  Mass. 
581,  584;  Oliver  V.  Hunting,  44  Ch.  Div.  205;  Newkirk  v. 
Place,  47  N.  J.  Eq.  477  (21  Atl.  Rep.  124)  ;  McCandless  v. 
Warner,  26  W.  Va.  780;  Kingsbury  v.  Burnside,  58  111.  31a 
(11  Am.  Rep.  (i>i)\  Beach,  Mod.  Cont.,  §  581,  and  cases 
cited;  i  Greenl.  Ev.,  §§  286-288,  295a;  2  Whart,  Ev.,  §§ 
940-943;  Wood,  St.  Frauds,  ?§  395,  396,  449,  and  notes. 
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This  is  upon  the  principle  that  the  court  may  be  placed, 
in  regard  to  the  surroundings  and  circumstances,  as  nearly 
as  possible  in  the  position  of  the  parties  whose  writings  are 
to  be  interpreted." 

Particular  evidence  held  insufficient  to  establish  a  trust 
in  land.  Rogers  v.  Rogers,  20  R.  I.  400  (39  Atl.  Rep.  755). 
S.  Dak.  Comp.  Laws,  §§  2789,  2795,  2798,  2801,  2814,  3916- 
3918,  construed  and  applied — creation  and  validity  of  trusts 
— power  in  trust.  Murphey  v.  Cook,  1 1  S.  Dak.  47  (75  N. 
W.  Rep.  387). 

Sec  840.  Parol  evidence  to  establish  express  trusts. 
A  parol  antenuptial  contract  between  a  husband  and  wife 
that  she  might  convey  certain  lands  to  her  brothers  is  a 
sufficient  consideration  for  a  promise  made  by  him  to  her 
on  her  death  bed  to  hold  the  property  in  trust  for  her 
brothers.  Ransdel  v.  Moore,  153  Ind.  393  (53  N.  E.  Rep. 
767).  Construing  and  applying  Cal.  Code  Civ.  Proc,  § 
852,  forbidding  an  express  trust  in  lands  to  be  created  or 
declared  otherwise  than  by  written  instrument,  it  is  held 
that  a  deed  absolute  on  its  face  cannot  be  shown  to  have 
been  intended  as  a  trust  by  declarations  of  the  grantor. 
Smith  V.  Mason,  122  Cal.  426  (55  Pac.  Rep.  143).  In  North 
Carolina  it  is  held  that  a  grantee  in  a  deed  in  fee  simple 
may  be  shown  to  hold  subject  to  a  parol  trust  declared  by 
the  grantor  at  the  time  of  the  conveyance.  Hughes  v. 
Pritchard,  122  N.  C.  59  (29  S.  E.  Rep.  93).  Where  a  father 
whose  property  has  been  sold  under  execution  and  pur- 
chased by  his  execution  creditor,  upon  his  payment  of  the 
debt  to  the  latter  caused  him  to  convey  the  land  to  his 
son,  he  may  show  by  parol  evidence  that  the  son  took  the 
conveyance  in  trust  for  him;  and  the  son  cannot  defeat 
the  trust  by  proof  that  the  conveyance  was  made  to  him 
to  defeat  creditors,  where  it  is  not  alleged  that  there  was 
any  agreement  for  that  purpose.  Taylor  v.  McMillan,  123 
N.  C.  390  (31  S.  E.  Rep.  730). 

Sec.  841.  Statute  of  uses  and  passive  trusts.  In  an 
opinion  containing  an  elaborate  collation  of  authorities  on 
the  subject,  the  supreme  court  of  Nebraska  hold  that  the 
statute  of  uses  is  not  a  part  of  the  law  of  that  state.  Farm- 
ers' &  Merchans'  Ins.  Co.  v.  Jensen,  58  Neb.  522  (78  N.  W. 
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Rep.  1054).  The  statute  does  not  apply  where  the  trustee 
has  active  duties  to  perform.  Walton  v.  Ketchum,  147  Mo. 
209  (48  S.  W.  Rep.  924).  If  the  trustee  has  no  duties  to 
perform  which  require  the  legal  estate  to  remain  in  him, 
the  statute  executes  the  use,  and  carries  the  estate  directly 
to  the  beneficiaries.  Sims  v.  Buist,  52  S.  C.  554  (30  S.  E. 
Rep.  400) ;  Holmes  v.  Pickett,  51  S.  C.  271  (29  S.  E.  Rep. 
82) ;  Woodward  v.  Stubbs,  102  Ga.  187  (29  S.  E.  Rep. 
119).  A  devise  to  the  children  of  a  testatrix  "in  trust  for 
the  issue  of  their  bodies,  *  *  *  to  have  and  to  hold  in 
trust  for  the  issue  of  their  bodies,"  creates  a  dry  passive 
trust  which  is  executed  by  the  statute  of  uses  by  vesting 
the  fee  in  the  issue  on  their  birth.  Mims  v.  Alacklin,  53 
S.  C.  6  (30  S.  E.  Rep.  585).  The  statute  of  uses  does  not 
apply  to  a  trust  which  cannot  be  terminated  during  the 
life  time  of  the  beneficiary,  where  the  conveyance  is  by 
bargain  and  sale  and  the  trustee  has  active  duties  to  per- 
form which  require  a  legal  estate,  such  as  to  lease,  rent, 
mortgage,  sell,  convey  and  re-invest,  although  all  these 
acts  are  to  be  performed  in  accordance  with  the  directions 
of  the  beneficiary  who  is  to  enjoy  the  estate  for  life,  and 
upon  her  death  the  trustee  is  to  convey  it  to  such  persons 
a?  she  may  direct  in  her  will,  and  in  default  of  such  ap- 
pointment, unto  her  "heirs  at  law  or  next  of  kin."  Martling 
V.  Martling,  55  N.  J.  Eq.  771  (39  Atl.  Rep.  203). 

Sec.  842.  Spendthrifts'  trusts.  A  condition  in  a  de- 
vise to  a  trustee  to  hold  property  and  pay  the  net  income 
to  the  beneficiary,  that  the  devised  property  shall  not  be 
alienated  or  incumbered  by  the  beneficiary  or  liable  for 
his  debts,  is  valid  and  enforceable.  Seymour  v.  McAvoy, 
121  Cal.  438  (53  Pac.  Rep.  946;  41  L.  R.  A.  544)  ;  Weller  v. 
Nof singer,  57  Neb.  455  {J7  N.  W.  Rep.  1075).  I"  the  last 
case  the  court  say:  "It  has  long  been  the  settled  doctrine 
of  the  English  courts  that  one  to  whom  real  estate  has 
been  devised  cannot  enjoy  its  beneficial  use  freed  from  the 
claims  of  his  creditors.  But  it  is  also  a  well-established 
rule  of  the  same  courts  that  a  devise  of  land  in  trust,  with 
a  condition  that  the  estate  of  the  beneficiary  shall  be  de- 
vested by  an  attempt  to  convey  it,  or  an  attempt  by  cred- 
itors to  seize  it  for  the  satisfaction  of  their  claims,  is  valid, 
and  will  be  enforced.    The  doctrine  is  grounded  upon  the 
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idea  that  the  right  of  alienation  is  a  necessary  incident  of 
a  freehold  estate,  and  that  public  policy  forbids  that  one 
should  enjoy  even  the  fruits  of  a  benefaction  to  the  exclu- 
sion of  his  creditors.  *A  disposition  to  a  man  until  he 
shall  become  a  bankrupt/  says  Lord  Eldon,  'and  after  his 
bankruptcy  over,  is  quite  different  from  an  attempt  to 
give  to  him  for  his  life,  with  a  proviso  that  he  shall  not 
sell  or  alien  it/  Brandon  v.  Robinson,  i8  Ves.  *433.  It 
is  accordingly  held  in  England  that  the  beneficial  interests 
of  a  cestui  que  trust  is  liable  for  the  payment  of  his  debts, 
and  that  testamentary  restrictions  intended  to  secure  to  him 
the  enjoyment  of  an  estate  with  immunity  from  his  cred- 
itors are  ineffective.  To  this  rule  a  considerable  number 
of  the  American  state  courts  are  committed,  and  it  is  sup- 
ported by  a  dictum  of  Mr.  Justice  Swayne  in  the  case  of 
Nichols  v.  Levy,  5  Wall.  433.  It  is  clear,  however,  that 
the  current  of  modern  decisions  in  this  country  does  not 
follow  the  English  rule.  The  right  of  alienation  is  no 
longer  regarded  as  an  iriseparable  incident  of  a  life  estate, 
and  the  distinction  pointed  out  by  Lord  Eldon  is  deemed 
a  mere  refinement  which  forbids  by  direct  means  the  ac- 
complishment of  a  purpose  which  is  permitted  by  circuity 
and  indirection.  In  Pennsylvania,  Missouri  and  Tennessee 
the  rule  has  been  distinctly  repudiated,  notwithstanding  it 
had  been  either  adopted  or  countenanced  by  earlier  de- 
cisions in  those  states.  And  in  the  case  of  Nichols  v. 
Eaton,  91  U.  S.  716,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court  said :  'But  the  doctrine  that  the  owner 
of  the  property,  in  the  free  exercise  of  his  will  in  dis- 
posing of  it,  cannot  so  dispose  of  it,  but  that  the  object  of  his 
bounty,  who  parts  with  nothing  in  return,  must  hold  it 
subject  to  the  debts  due  creditors,  though  that  may  soon 
deprive  him  of  all  the  benefits  sought  to  be  conferred  by  the 
testator's  affection  or  generosity,  is  one  which  we  are  not 
prepared  to  announce  as  the  doctrine  of  this  court.  *  *  * 
Nor  do  we  see  any  reason,  in  the  recognized  nature  and 
tenure  of  property  and  its  transfer  by  will  why  a  testator 
who  gives  without  any  pecuiary  return,  who  gets  nothing 
of  property  value  from  the  donee,  may  not  attach  to  that 
gift  the  incident  of  continued  use,  of  uninterrupted  benefit 
of  the  gift  during  the  life  of  the  donee.  Why  a  parent,  or 
one  who  loves  another,  and  wishes  to  use  his  own  property 
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in  securing  the  object  of  his  affection,  as  far  as  property  can 
do  it,  from  the  ills  of  life,  the  vicissitudes  of  fortune,  and 
even  his  own  improvidence  and  incapacity  for  self-protec- 
tion, should  not  be  permitted  to  do  so,  is  not  readily  per- 
ceived/ In  Shankland's  Appeal,  47  Pa.  St.  113,  it  was 
held  that  a  trust  to  collect  rents,  and  pay  over  the  same 
to  the  son  of  the  testatrix  during  the  term  of  his  life,  with- 
out being  subject  to  his  debts,  was  an  active  trust;  that 
the  legal  estate  was  vested  in  the  trustee ;  and  that  no  act 
of  the  cestui  que  trust  or  of  his  creditors  could  deprive 
him  of  the  income.  Other  decisions  affirming  the  validity 
of  trusts  like  the  one  here  in  question  are  Hyde  v.  Woods, 
94  U.  S.  523 ;  Smith  v.  Towers,  69  Md.  yy  (14  Atl.  Rep.  497; 
15  Atl.  Rep.  92;  9  Am.  St.  Rep.  398) ;  Lampert  v.  Haydel, 
96  Mo.  439  (9  S.  W.  Rep.  780;  9"^Am.  St.  Rep.  358;  2  L. 
R.  A.  113)  ;  Barnett's  Appeal,  46  Pa.  St.  392  (86  Am.  Dec. 
502);  Bank  v.  Adams,  133  Mass.  170;  Nickell  v.  Handly, 
10  Grat,  336;  Leavitt  v.  Beirne,  21  Conn,  i ;  Pope  v.  Elliott, 
8  B.  Mon.  56;  Campbell  v.  Foster,  35  N.  Y.  361 ;  Jourolmon 
V.  Massengill,  86  Tenn.  81  (5  S.  W.  Rep.  719) ;  Barnes  v. 
Dow,  59  Vt.  530  (10  Atl.  Rep.  258) ;  Thackara  v.  Mintzer, 
100  Pa.  St.  151." 

Sec.  843.  Power  of  courts  in  respect  to  trusts;  Where 
the  lands  of  a  decedent  are  converted  into  a  trust  estate 
and  are  in  the  hands  of  a  court,  pending  final  distribution, 
and  it  becomes  necessary  in  the  enforcement  of  the  trust 
to  sell  the  same,  the  court  has  power  to  order  the  sale  of 
the  land  so  held  without  proceeding  under  the  statute  in 
relation  to  partition.  Oliver  v.  Oliver,  178  111.  527  (53  N. 
E.  Rep.  304).  In  the  administration  of  a  trust  a  court  of 
equity  has  power  under  proper  circumstances  to  order  the 
conversion  of  real  estate  into  money,  but  the  mere  fact 
that  a  sale  of  land  might  benefit  the  beneficiaries  more  than 
a  compliance  with  the  terms  of  the  trust  does  not  furnish 
a  reason  for  decreeing  such  sale,  where  the  donor  created 
the  trust  for  the  purposes  of  devoting  the  income  from  the 
land  to  the  use  of  certain  persons  and  of  preserving  the  lai?d 
intact  during  the  continuation  of  the  trust  and  vesting  the 
title  thereto  after  the  purposes  of  the  trust  have  been  fully 
accomplished  in  persons  designated  by  the  donor  to  receive 
it.     Johns  V.  Johns,  172  111.  472  (50  N.  E.  Rep.  337). 
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Sec.844.  Practice  in  actions  aifecting  trusts.  In  an 
action  by  an  irresponsible  trustee  to  collect  the  trust  funds 
by  the  foreclosure  of  a  mortgage,  all  the  beneficiaries  of 
the  funds  should  be  made  parties.  Plum  v.  Smith,  56  N. 
J.  Eq.  468  (39  Atl.  Rep.  1070).  Where  the  trustee  to  whom 
property  has  been  conveyed  for  the  benefit  of  an  insolvent 
bank  is  made  a  party  to,  and  fully  presents  the  claim  of 
the  bank  in,  a  suit  involving  the  title  to  such  property, 
such  action  will  not  be  dismissed  on  account  of  the  bank 
and  its  receiver  not  being  made  parties.  Belding  Sav.  Bank 
v.  Moore,  118  Mich.  150  (76  N.  W.  Rep.  368).  Where  a 
compulsory  accounting  against  a  trustee  under  a  will  in  a 
court  in  the  state  in  which  he  was  appointed  shows  his 
indebtedness  to  a  devisee  in  a  certain  sum  which  he  has  in- 
vested in  land  in  another  state,  such  sum  may  be  declared 
a  lien  on  such  land  by  a  court  in  the  state  in  which  it  is 
situated  without  a  new  adjudication  by  such  court  of  the 
existence  of  the  indebtedness.  Laws  v.  Williams,  56  N. 
J.  Eq.  553  (39  Atl.  Rep.  761). 

Sec.  845.    Title,  rights,  powers  and  duties  of  trustees. 

The  extent  of  the  legal  interest  of  a  trustee  in  an  estate 
given  to  him  in  trust  is  measured,  not  by  the  words  of  in- 
heritance or  otherwise,  but  by  the  object  and  extent  of  the 
trust  upon  which  the  estate  is  given.  Numsen  v.  Lyon, 
87  Md.  31  (39  Atl.  Rep.  533).  One  who  assumes  the  role 
of  guardian  of  a  relative  without  formal  appointment  will 
be  subjected  to  the. same  restrictions  in  regard  to  dealing 
with  the  property  of  the  latter  as  if  he  were  legally  ap- 
pointed. Town  of  Thornton  v.  Oilman,  67  N.  H.  392  (39 
Atl.  Rep.  900).  Trustees  under  a  will  giving  them  power 
to  sell  and  re-invest  the  estate  during  the  existence  of  the 
life  estate  and  directing  distribution  among  the  remainder- 
men at  its  termination,  cannot  convert  the  estate  into  stock 
in  a  corporation  without  the  consent  of  the  remaindermen, 
and  require  them  to  accept  such  stock  in  lieu  of  the  prop- 
erty. Garesche  v.  Levering  Inv.  Co.,  146  Mo.  436  (48  S. 
W.  Rep.  653;  46  L.  R.  A.  232).  Where  property  is  con- 
veyed to  a  trustee  to  hold  in  trust  for  the  life  of  certain 
persons,  the  income  therefrom  to  be  used  so  far  as  necessary 
to  keep  the  property  in  repair  and  pay  the  taxes  and  in- 
surance, and  the  balance  to  be  paid  to  those  having  the 
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life  interest  therein  during  the  continuation  of  their  lives, 
and  the  corpus  of  the  property  to  be  paid  to  another  at 
the  termination  of  the  life  interest,  such  trustee,  in  the 
absence  of  an  express  provision  to  that  effect,  cannot  make 
permanent  repairs  or  improvements  on  the  property  out 
of  the  corpus  thereof,  but  only  the  income  can  be  devoted 
to  that  purpose.  In  re  Cole's  Estate,  102  Wis.  i  (78  N.  W. 
Rep.  402;  72  Am.  St.  Rep.  854).  Where  the  devisees  of  a 
remainder  estate  have  a  vested  interest  in  it  upon  the  es- 
tablishment of  the  will  creating  it,  one  of  two  trustees 
appointed  by  such  will  to  manage  such  remainder  should 
be  allowed  to  enter  upon  his  trust  where  he  is  shown  to 
be  a  fit  person  and  makes  the  application  with  sufficient 
bond,  although  the  other  trustee  did  not  join  in  such  appli- 
cation and  the  estate  of  the  testator  was  still  unsettled  in 
the  hands  of  the  administrator  with  the  will  annexed. 
Appeal  of  Wheeler,  70  Conn.  511  (40  Atl.  Rep.  452).  For 
construction  of  particular  trust  deed  as  to  the  estate  and 
power  conferred  on  the  trustee,  see  Neal  v.  Bleckley,  51  S. 
C.  506  (29  S.  E.  Rep.  249). 

Sec.  846.  Sale  and  conveyance  by  trustee.  In  the 
absence  of  a  clear  intention  to  the  contrary  a  power  given 
to  a  trustee  to  sell  real  estate  for  the  purpose  of  changing 
the  investment  of  the  trust  property  and  performing  the 
duties  of  the  trust,  cannot  be  exercised  after  the  termina- 
tion of  the  trust.  Heard  v.  Read,  171  Mass.  374  (50  N.  E. 
Rep.  638).  A  power  of  sale  given  in  a  deed  conveying  land 
in  trust  for  the  benefit  of  the  trustee  and  certain  children, 
cannot  be  exercised  after  the  beneficiaries  arrive  at  their 
majority.  Parrott  v.  Dyer,  105  Ga.  93  (31  S.  E.  Rep.  417). 
A  conveyance  executed  by  a  trustee  upon  an  order  of  bene- 
ficiaries who  have  the  right  to  require  him  to  sell  and  con- 
vey the  trust  estate  free  from  the  trust,  need  not  show  any 
consideration  moving  to  him.  Taylor  v.  Walson,  177  111. 
439  (53  N.  K  Rep.  95).  Where  a  devise  to  trustees  au- 
thorizes them  to  use  the  property  for  the  best  interests 
of  the  beneficiary,  and  gives  them  power  to  sell  it  or  convey 
it  to  him  in  fee,  they  may,  with  the  consent  of  such  bene- 
ficiary, convey  the  land  in  consideration  of  an  agreement  to 
provide  for  his  support  during  life.  Hackett  v.  Hackett, 
67  N.  H.  424  (40  Atl.  Rep.  434).    A  conveyance  to  a  trustee 
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for  the  benefit  of  creditors,  though  containing  no  express 
grant  of  power  to  convey,  will  be  implied  to  be  subject  to 
such  disposition  as  such  a  trustee  is  empowered  to  make. 
Chicago  Lumbering  Co.  v.  Powell,  120  Mich.  51  (78  N.  W. 
Rep.  1022).  Where  an  owner  of  property  incumbered  by 
mortgages  which  he  has  not  the  means  at  hand  to  discharge 
conveys  it  to  a  trustee  by  an  instrument  stipulating  that  he 
is  to  provide  for  the  taking  up  of  the  mortgages  on  the 
property  and  to  hold  it  until  a  favorable  time  to  sell  the 
same  should  come,  at  which  time  he  should  sell  the  same 
and  apply  the  proceeds  in  a  designated  manner,  the  trustee 
has  implied  power  to  mortgage  the"  property  to  pay  off  the 
existing  mortgages  thereon.  Gilbert  v.  Penfield,  124  Cal. 
234  (56  Pac.  Rep.  1 107).  Where  there  has  been  a  resigna- 
tion of  a  trustee  and  the  appointment  .of  his  successor,  in 
accordance  with  the  terms  of  the  instrument  creating  the 
trust,  the  new  trustee  takes  subject  to  the  terms  of  the 
original  instrument  and  a  conveyance  of  the  property  by 
him  in  accordance  therewith  passes  title,  although  no  con- 
veyance was  made  to  him  of  the  trust  property  by  the 
resigning  trustee.  Stearns  v.  Fraleigh,  39  Fla.  603  (23  So. 
Rep.  18;  39  L.  R.  A.  705).  Stipulations  in  a  mortgage  exe- 
cuted by  a  trustee  in  pursuance  of  an  order  of  court,  which 
are  not  authorized  by  such  order,  do  not  render  the  entire 
instrument  void  where,  when  it  is  stripped  of  all  object- 
ionable terms,  it  still  presents  a  full  and  complete  contract 
capable  of  enforcement.  Wagnon  v.  Pease,  104  Ga.  417  (30 
S.  E.  Rep.  895).  The  fact  that  the  terms  of  a  deed  creat- 
ing a  trust  give  the  trustee  the  right,  at  his  own  volition, 
without  an  order  of  court,  to  sell  and  convey  the  trust  prop- 
erty, does  not  authorize  him  to  sell  and  convey  such  prop- 
erty in  payment  of  his  individual  debts.  Cohen  v.  Parish, 
105  Ga.  339  (31  S.  E.  Rep.  205).  Where  a  grantor  having 
a  half  interest  in  a  tract  of  land  conveyed  it  to  the  owner 
of  the  other  moiety  to  hold  for  the  sole  and  exclusive  use 
and  benefit  of  the  wife  and  children  of  the  grantor,  with 
power  to  convey  at  any  time  upon  written  request  of  the 
wife,  it  is  held  that  a  conveyance  executed  by  such  trustee 
and  the  original  grantor  and  his  wife  .is  a  substantial  com- 
pliance on  her  part  with  the  provisions  of  the  trust  making  a 
request  by  her  in  writing  a  prerequisite  to  the  sale  of  the 
property  by  the  trustee,  although  no  reference  was  made 
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in  the  deed  to  the  power  of  sale  and  it  did  not  purport  to 
to  be  executed  by  the  trustee  as  such.  Walke  v.  Moore, 
95  Va.  729  (30  S.  E.  Rep.  374).  Where  land  was  conveyed 
toa  trustee  in  trust  for  the  benefit  of  a  married  woman  dur- 
ing her  natural  life,  and  at  her  death  to  her  issue  by  her 
present  husband,  with  power  to  sell  for  re-investment  on 
her  request,  a  conveyance  by  the  trustee  though  infected 
with  a  palpable  breach  of  the  trust  apparent  on  the  face  of 
the  conveyance,  is  not  void  as  a  matter  of  law,  but  the 
legal  title  will  pass  to  the  purchaser  and  the  estates  in 
remainder  be  devested  subject  to  the  right  of  the  cestui  que 
trust,  to  go  into  a  court  of  equity  and  disaffirm  the  sale 
and  have  the  purchase  price  brought  in  and  secured  for  his 
benefit ;  and  this  right  may  be  lost  by  laches.  Robinson  v. 
Pierce,  1 18  Ala.  273  (24  So.  Rep.  984 ;  72,  Am.  St.  Rep.  160 ; 
45  L.  R.  A.  66).  See  opinion  for  exhaustive  review  of 
authorities  on  this  subject.  Cal.  Civ.  Code,  §  2230,  subd. 
I  construed  and  applied — validity  of  sale  made  by  assignee 
in  insolvency  to  his  attorney.  Broder  v.  Conklin,  121  Cal. 
282  (53  Pac.  Rep.  699).  Ky.  Stat.,  §  4846,  construed  and 
and  applied — duty  of  purchaser  of  trust  estate  to  see  to 
application  of  purchase  money.  Curd  v.  Field,  Ky. 
(45  S.  W.  Rep.  92;  19  Ky.  Rep.  2016).  Where  a  person 
purchases  property  from  a  trustee  with  notice  of  the  trust, 
he  is  charged  with  the  same  trust  in  respect  to  the  prop- 
erty as  the  trustee  from  whom  he  purchased.  Haslam  v. 
Haslam,  19  Utah,  i  (56  Pac.  Rep.  243). 

Sec.  847.  Trustees'  dealings  with  trust  estates.  A 
purchase  by  a  trustee  at  his  own  sale  is  voidable,  although 
made  for  a  fair  price  and  without  any  fraudulent  intent; 
but  in  such  a  case  he  may  hold  the  title  until  he  has  been 
re-imbursed  to  the  extent  he  has  discharged  liens  against 
the  property.  Harrison  v.  Manson,  95  Va.  593  (29  S.  E. 
Rep.  420).  Where  the  whole  duty  of  a  trustee  was  to  ad- 
vance purchase  money,  take  and  hold  the  legal  title  for  his 
sister  and  convey  to  her  upon  her  payment  of  her  share  of 
the  purchase  money,  the  trust  is  not  an  active  one  and  there 
is  no  burden  upon  the  trustee  to  show  the  fairness  of  a 
subsequent  sale  and  conveyance  by  the  sister  of  her  inter- 
est in  the  property  to  him.  Inlow  v.  Christy,  187  Pa.  St. 
186  (40  Atl.  Rep.  823).     Applying  Kan.  Gen.  Stat.   1897, 


§  847, 848  TRUSTS.  810 

ch.  107,  §§  132,  133;  ch.  108,  §§  17,  18,  prohibiting  an  admin- 
istrator or  guardian  from  purchasing  trust  property  at  his 
own  sale,  it  is  held  that  a  sale  made  to  another,  who  does 
not  pay  any  consideration,  and  who  immediately  transfers 
the  property  to  the  administrator  or  guardian  is  void ;  nor 
can  the  fact  that  the  trustee  made  improvements  on  land 
so  obtained  during  the  infancy  of  the  beneficiary,  and  with 
jier  knowledge  prevent  her  from  claiming  the  land  after  she 
attains  majority.  Webb  v.  Branner,  59  Kan.  190  (52  Pac. 
Rep.  429). 

Sec.  848.  Termination  and  revocation  of  trusts.  Where 
the  only  object  of  a  trust  is  to  preserve  the  corpus  of  the 
estate  for  the  benefit  of  the  remainderman,  the  trust  termin- 
ates upon  the  purchase  of  the  remainderman's  interest  by 
the  beneficiaries.  Thorn's  Ex'r  v.  Thom,  95  Va.  413  (28  S. 
E.  Rep.  583).  Where  the  deed  creating  a  trust  requires  the 
trustee  to  reconvey  to  the  grantor  upon  the  death  of  the 
cestui  trust  before  the  grantor,  the  happening  of  such  con- 
tingency terminates  the  trust  so  that  the  trustee  afterwards 
cannot  maintain  ejectment.  Cherry  v.  Richardson,  120  Ala. 
242  (24  So.  Rep.  570).  A  trust  deed  prompted  by  the  in- 
temperate and  improvident  habits  of  the  grantor  executed 
to  his  brother  who  is  to  hold  the  property  in  trust  during 
the  grantor's  life,  collect  and  pay  the  income  to  him,  and 
execute  conveyances  with  his  consent,  and  after  his  death 
convey  the  property  to  certain  relatives,  which  contains  no 
power  of  revocation  is  irrevocable.  Wilson  v.  Anderson, 
186  Pa.  St.  531  (40  Atl.  Rep.  1096;  44  L.  R.  A.  542).  An 
agreement  by  a  grantee  to  pay  certain  sums  to  designated 
persons  in  consideration  of  a  conveyance  of  land  to  him  by 
his  mother  in  which  she  reserves  a  life  estate  in  the  land 
and  a  right  to  revoke  the  deed  in  case  such  estate  is  found 
insufficient  to  support  herself  and  husband,  does  not  give 
the  beneficiaries  any  vested  right  in  such  gifts,  and  they 
are  revoked  by  reconveyance  to  her  of  the  land  by  the 
grantee  and  her  subsequent  conveyance  of  it  to  him  on 
other  conditions.  Richards  v.  Reeves,  149  Ind.  427  (49 
N.  E.  Rep.  348).  Particular  agreement  between  the  bene- 
ficiaries of  a  trust  held  to  operate  as  a  termination  of  the 
trust  and  a  distribution  of  the  trust  property.  Culver  v. 
Culver,  58  O.  St.  172  (50  N.  E.  Rep.  505). 
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Sec.  849.  Miscellaneous  notes.  The  law  never  implies 
a  trust,  and  the  courts  never  presume  a  trust  except  in  cases 
of  necessity.  Ewing  v.  Keith,  i6  Utah,  312  (52  Pac.  Rep. 
4).  Where  property  is  conveyed  by  a  trustee  to  the  cestui 
que  trust,  and  the  property  is  re-conveyed  to  the  trustee, 
the  trust  re-attaches.  Williams  v.  Williams,  118  Mich. 
477  (76  N.  W.  Rep.  1039).  Where  a  trust  deed  executed  by 
a  husband  conveying  land  to  another  to  be  held  in  trust 
for  the  grantor's  wife,  authorized  the  resignation  of  the 
trustee  and  empowered  the  beneficiary  to  appoint  a  sue- 
cessor,  it  is  held  that  upon  resignation  of  the  trustee  the 
wife  could  appoint  her  husband  trustee.  Stearns  v.  Fra- 
leigh,  39  Fla.  603  (23  So.  Rep.  18;  39  L.  R.  A.  705).  The 
reservation  in  a  contract  by  a  trustee  authorizing  condem- 
nation of  a  portion  of  the  trust  estate  for  a  water  reservoir, 
of  "the  right  of  himself  and  his  assigns"  to  stock  the  reser- 
voir with  fish  and  to  have  the  exclusive  right  to  fish  therein, 
is  for  his  individual  benefit  and  not  for  the  benefit  of  his 
cestuis  que  trustent  or  heirs.  Lexington  Hydraulic  &  Mfg. 
Co.  V.  Preston,        Ky.  (47  S.  W.  Rep.  330;  20  Law 

Rep.  617).  Where  property  is  devised  to  a  trustee  to  pay 
the  income  therefrom  in  equal  portions  to  two  persons 
during  their  lives  with  cross  remainders  from  one  to  the 
other,  as  to  the  principal,  where  either  dies  without  issue 
or  a  disposition  of  his  share,  a  joint  trust  is  created  and  a 
mortgage  taken  by  one  of  the  cestuis  que  trustent  to  pro- 
tect his  share  inures  to  the  benefit  of  both.  In  re  Du 
Plaine's  Estate,  185  Pa.  St.  332  (39  Atl.  Rep.  947 ;  64  Am. 
St.  Rep.  651).  Cal.  "Civ.  Code,  §  863,  2280,  construed  and 
aplied— estate  vested  in  trustee — revocation  of  trust.  In  re 
Willey's  Estate,        Cal.  (56  Pac.  Rep.  550). 
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Sec.  850.  Right  of  vendor  or  vendee  to  maintain  eject- 
ment or  recover  for  injury  to  land  conveyed.  A  vendee 
acquires  all  the  rights  of  his  vendor  to  maintain  ejectment 
or  trespass  against  one  wrongfully  occupying  the  land. 
Postal  Tel.  Cable  Co.  v.  Eaton,  170  111.  513  (49  N.  E.  Rep. 
365 ;  62  Am.  St.  Rep.  390 ;  39  L.  R.  A.  722) .  The  right  to 
compensation  for  the  constructionof  a  railroad  upon  land  is  a 
mere  personal  claim  which  will  not  pass  to  a  purchaser  of  the 
land,  except  under  the  terms  of  an  express  grant.  Chicago, 
B.  &  Q.  Co.  v.  Englehart,  57  Neb.  444  {y^  N.  W.  Rep.  1092). 
An  abutting  owner  who  has  a  complete  right  of  action  for 
damages  on  account  of  a  change  in  the  grade  of  a  street, 
does  not  lose  it  by  a  subsequent  conveyance  of  the  premises. 
Hodgman  v.  City  of  Concord,        N.  H.  (41  Atl.  Rep. 

287).  A  vendor  conveying  lands  over  which  an  easement 
has  been  appropriated  for  a  sewer,  may  reserve  the  right  to 
recover  damages  for  temporary  injury  to  lands  not  taken, 
which  right  he  may  enforce  although  his  vendee  has  re- 
covered damages  for  the  land  taken  in  a  prior  action  to 
which  he  was  not  a  party.  Penny  v.  Commonwealth,  173 
Mass.  507  (53  N.  E.  Rep.  865;  73  Am.  St.  Rep.  312).  A 
vendee  of  property  injuriously  affected  by  an  improperly 
constructed  sewer  may  recover  for  damages  subsequently 
accruing  to  it  on  account  of  the  negligent  and  wrongful 
acts  of  the  city  in  reconstructing  such  sewer.  City  of  New 
Albany  v.  Lines,  21  Ind.  App.  380  (51  N.  E.  Rep.  346). 

Sec.  851.  As  to  what  constitutes  a  contract  of  sale — 
Bond  for  title.  The  signature  to  a  contract  of  sale  by  the 
vendor  alone  is  sufficient  to  satisfy  the  statute  of  frauds, 
and  the  bringing  of  an  action  for  specific  performance  by 
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a  vendee  in  such  a  contract  renders  it  mutual  and  enforce- 
able between  the  parties,  Perry  v.  Paschal,  103  Ga.  134  (29 
S.  E.  Rep.  703) ;  but  an  instrument  signed  by  the  vendor 
only,  agreeing  to  sell  to  certain  named  persons  real  estate 
described  therein  for  a  given  sum,  but  which  expresses  no 
agreement  on  the  part  of  the  purchasers  to  buy  nor  any 
consideration  for  the  agreement  to  sell  is  nudum  pactum. 
Smith  V.  Bateman,  25  Colo.  241  (53  Pac.  Rep.  457). 

A  vendee  accepting  a  bond  for  title  containing  a  power 
to  sell  to  the  vendor  in  case  of  nonpayment  of  the  purchase 
money  notes,  is  bound  by  such  power  though  he  did  not 
sign  the  bond.  Battery  Park  Bank  v.  Loughran,  122  N.  C. 
668  (30  S.  E.  Rep.  17).  The  assignee  of  a  bond  for  title 
acquires  all  the  rights  and  equities  to  which  the  assignor 
was  entitled  thereunder.  Walker  v.  Maddox,  105  Ga.  253 
(31  S.  E.  Rep.  165).  A  vendor  who  has  given  a  bond  for 
title  and  taken  purchase  money  notes  therefor,  does  not  by 
their  hypothecation  pass  the  legal  title  to  the  land.  Mor- 
rison V.  Chambers,  122  N.  C.  689  (30  S.  E.  Rep.  141).  The 
destruction  of  buildings  upon  land  embraced  in  a  bond  for 
V  deed,  does  not  relieve  the  vendor  from  performance  where 
the  vendee  elects  to  proceed  with  the  purchase.  Hallett  v. 
Parker,  68  N.  H.  598  (39  Atl.  Rep.  433).  For  discussion  of 
relative  rights  of  vendor  and  vendee  under  a  bond  for  title, 
see  Seivers  v.  Brown,  34  Or.  454  (56  Pac.  Rep.  171 ;  45  L. 
R.  A.  642). 

Sec.  852,  Option  contracts.  A  written  agreement  to 
convey  land  at  the  option  of  the  proposed  vendee  within 
a  given  time  and  at  a  certain  price,  if  made  upon  a  sufficient 
consideration,  with  full  knowledge  on  the  part  of  the  per- 
son extending  the  option  that  he  is  bound  and  the  other  is 
not,  is  such  a  contract  as,  though  lacking  in  mutuality  of 
remedy,  will  be  enforced  in  equity  at  the  instance  of  the 
proposed  vendee.  Where  the  party  holding  an  option  sig- 
nifies his  acceptance  within  the  time  limited,  and  upon  the 
terms  stated,  the  obligation  of  the  contract  becomes  mutual, 
and  capable  of  enforcement  at  the  instance  of  either  party. 
Guyer  v.  Warren,  175  111.  328  (51  N.  E.  Rep.  580).  Citing, 
Johnson  v.  Trippe,  33  Fed.  Rep.  530;  Watts  v.  Kellar,  56 
Fed.  Rep.  i ;  Waterman  v.  Waterman,  27  Fed.  Rep.  827 ; 
Willard  v.Tayloe,  8  Wall,  557;  Brown  v.  Slee,  103  U.  S.  828; 
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Estes  V.  Furlong,  59  111.  298;  Perkins  v.  Hadsell,  50  IlL 
216;  Hayes  v.  O'Brien,  149  111.  403  (37  N.  E.  Rep.  73;  23  L. 
R.  A.  555) ;  Smith's  Appeal,  69  Pa.  St.  474;  Houghwout  v. 
Boisaubin,  18  N.  J.  Eq.  318;  Hawralty  v.  Warren,  18  N.  J. 
Eq.  124  (90  Am.  Dec.  613)  ;  Schroeder  v.  Franklin,  10  Nev. 
355.  The  doctrine  set  forth  in  the  principal  case  is  sup- 
ported by  Black  v.  Maddox,  104  Ga.  157  (30  S.  E.  Rep. 
723)  in  which  the  court  say :  "In  the  case  of  Cook  v.  Oxley, 
3  Term  R.  653,  it  seems  to  have  been  decided  that  an  offer 
which  was  intended  to  be  accepted  at  a  future  time  was  of 
no  avail  as  the  basis  of  a  contract,  although  there  was 
nothing  to  show  that  it  was  affirmatively  withdrawn  prior 
to  the  notification  of  acceptance.  The  doctrine  generally 
recognized,  however,  is  that,  where  an  offer  of  sale  is  made, 
if  it  be  accepted  before  withdrawn,  a  complete  contract 
exists.  It  is,  however,  so  qualified  that  the  offer,  even 
though  time  be  given  within  which  it  may  be  accepted,  may 
be  withdrawn  at  any  time  before  actual  acceptance.  Rail- 
road Co.  V.  Bartlett,  3  Cush.  224;  Cheney  v.  Cook,  7  Wis. 
413;  Routledge  v.  Grant,  4  Bing,  653;  Eskridge  v.  Glover, 
5  Stew.  &  P.  264  (26  Am.  Dec.  344)  ;  Head  v.  Diggon,  3 
Man.  &  R.  97;  Dickinson  v.  Dodds,  2  Ch.  Div.  463;  Hoch- 
ster  V.  Baruch,  5  Daly.  440;  Gordon  v.  Darnell,  5  Colo.  302; 
Directors  v.  Trefethren,  10  111.  App.  127;  Byrne  v.  Van 
Tienhoven,  5  C.  P.  Div.  344.  By  §  3645  of  the  Civil  Code, 
the  law  governing  such  contracts  is  laid  down  in  the  follow- 
ing terms :  *The  consent  of  the  parties  being  essential  to  a 
contract,  until  each  has  assented  to  all  the  terms,  the  con- 
tract IS  incomplete ;  until  assented  to,  each  party  may  with- 
draw his  bid  or  proposition,  unless  a  given  time  is  agreed  on, 
in  which  the  other  party  may  assent.'  It  would  thus  seem 
to  be  our  law  that,  where  a  period  of  time  is  given  in  which 
the  proposition  may  be  accepted,  such  proposition  cannot 
be  withdrawn  before  the  expiration  of  such  time. 

The  principle  upon  which  continuing  oflFers  ripened  into 
a  contract  by  acceptance  before  withdrawal  proved  of  great 
benefit  in  commercial  transactions,  but  was  in  part  unsatis- 
factory to  the  individual  receiving  the  offer,  by  reason  of 
its  liability  to  be  withdrawn  at  a  time  when  it  was  of  most 
value  to  him ;  and  the  inconvenience  thus  felt  gave  rise  to 
an  endeavor  to  prevent  withdrawal,  and  at  the  same  time 
leave  the  party  to  whom  the  oflFer  was  made  free  to  accept 
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or  reject  the  same.  Litz  v.  Goosling,  93  Ky.  185  (19  S.  W. 
Rep.  527;  21  L.  R.  A.  note,  p.  128).  This  purpose  was  ac- 
complished by  procuring  from  the  proposed  vendor  an  obli- 
gation binding  him  to  make  a  contract  of  sale.  It  is  just  as 
competent  for  a  man  to  bind  himself  to  make  a  contract  of 
sale,  as  it  is  for  him  to  bind  himself  by  a  contract  of  sale. 
De  Rutte  v.  Muldrow,  16  Cal.  505.  The  obligation  by 
which  one  binds  himself  to  sell,  and  leaves  it  discretionary 
with  the  other  party  to  buy,  is  what  is  termed,  in  law,  an 
'option,'  which  is  simply  a  contract  by  which  the  owner  of 
property  agrees  with  another  person  that  he  shall  have  a 
right  to  buy  the  property  at  a  fixed  price  within  a  certain 
time.  Ide  v.  Leiser,  10  Mont.  5  (24  Pac.  Rep.  695).  In 
such  contract,  two  elements  exist:  First,  the  offer  to  sell, 
which  does  not  become  a  contract  until  accepted;  second, 
the  completed  contract  to  leave  the  offer  open  for  the 
specified  time.  These  elements  are  wholly  independent, 
and  cannot  be  treated  together  without  great  liability  to 
confusion  and  error.  Litz  v.  Goosling,  93  Ky.  185  (19  S. 
W.  Rep.  527;  21  L.  R.  A.  note,  p.  128).  Thus  in  an  agree- 
ment for  a  lease  there  was  inserted  a  further  agreement  that 
the  landlord  would,  if  required,  within  two  years,  sell  the 
tenant  the  fee  of  the  land  at  a  certain  price,  at  the  tenant's 
option.  The  lease  was  forfeited  by  reason  of  a  breach  of 
the  agreement  to  insure,  and  the  court  held  that  the  agree- 
ment to  sell  was  a  separate  agreement,  and  would  be  specifi- 
cally enforced,  notwithstanding  the  forfeiture  of  the  lease- 
Green  V.  Low,  22  Beav.  625.  Such  a  contract  is  subject 
to  all  the  rules  governing  other  contracts,  and  in  general 
must  be  supported  by  a  consideration.  Coleman  v.  Apple- 
garth,  68  Md.  21  (11  Atl.  Rep.  284;  6  Am.  St.  Rep.  417). 
Where  a  consideration  is  paid  for  the  option,  however,  the 
party  making  the  oflFer  cannot  lawfully  withdraw  it.  If 
the  oflFer  is  in  writing,  for  a  valuable  consideration,  and 
time  is  given  within  which  it  shall  stand  open  for  accept- 
ance, such  option,  during  the  time  specified,  is  irrevocable. 
Weaver  v.  Burr,  31  W.  Va.  736  (8  S.  E.  Rep.  743;  3  L.  R. 
A.  94)  ;  Bradford  v.  Foster,  87  Tenn.  4  (9  S.  W.  Rep.  195)  ; 
Linn  v.  McLean,  80  Ala.  360;  Souffrain  v.  McDonald,  27 
Ind.  269;  Herrman  v.  Babcock,  103  Ind.  461  (3  N.  E.  Rep. 
142)."  An  option  to  buy  land  on  demand,  given  to  one 
without  consideration,  cannot  be  enforced  by  him  after  a 
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delay  of  several  years  during  which  the  land  has  increased 
greatly  in  value.  Davis  v.  Petty,  147  Mo.  374  (48  S.  W. 
Rep.  944).  Particular  contract  held  to  give  an  option  to 
purchase.  Darr  v.  Mummert,  57  Neb.  378  {yy  N.  W.  Rep. 
767).  For  construction  of  particular  option  given  by  a 
landowner  to  a  real  estate  broker,  see  Keene  v.  Demelman, 
172  Mass.  17  (51  N.  E.  Rep.  188). 

Sec.  853.  Assignment  of  contract  for  the  purchase  of 
land.  A  vendee  may  assign  his  written  contract  of  pur- 
chase and  his  assignee  succeeds  to  all  his  rights.  Perry  v. 
Paschal,  103  Ga.  134  (29  S.  E.  Rep.  703).  But  he  has  no 
greater  right.  Hamaker  v.  Coons,  117  Ala.  603  (23  So. 
Rep.  655).  The  assignee  of  the  vendee,  in  a  written  con- 
tract for  the  conveyance  of  land,  may  enforce  specific  per- 
formance thereof,  as  against  the  vendor,  upon  complying 
with  the  terms  of  such  contract.  Craver  v.  Spencer,  40 
Fla.  135  (23  So.  Rep.  880).  Citing,  Currier  v.  Howard,  14 
Gray,  511 ;  Hanna  v.  Wilson,  3  Grat.  243  (46  Am.  Dec.  190)  ; 
Miller  v.  Bear,  3  Paige,  466;  Hays  v.  Hall,  4  Port.  (Ala.) 
374  (30  ^^^-  Dec.  530)  ;  Simms  v.  Lide,  94  Ga.  553  (21  S. 
E.  Rep.  220)  ;  Dodge  v.  Miller,  81  Hun.  102  (30  N.  Y.  Supp. 
726)  ;  Cheney  v.  Bilby,  20  C.  C.  A.  291  (74  Fed.  Rep.  52) ; 
Pom.  Spec.  Perf.  Cont.  §  487.  The  mere  assignment  by  a 
purchaser  of  an  executory  contract  for  the  purchase  of  land, 
although  followed  by  possession  of  the  land,  by  implication, 
cannot  impose  upon  the  assignee  liability  to  pay  the  agreed 
price  in  the  contract,  although  by  its  terms  its  obligations 
are  extended  to  the  assignees  of  the  parties.  Lisenby  v. 
Newton,  120  Cal.  571  (52  Pac.  Rep.  813 ;  65  Am.  St.  Rep. 
203).  Substantially  the  same  is  held  in  Morrison  v.  Cham- 
bers, 122  N.  C.  689  (30  S.  E.  Rep.  141).  Particular  evi- 
dence held  sufficient  to  show  an  assignment  by  a  vendee  of 
a  contract  for  the  conveyance  of  lands,  although  not  made 
in  writing  as  required  by  the  statute  of  trauds.  Craver  v. 
Spencer,  40  Fla.  135  (23  So.  Rep.  880).  Where  assignees  of 
a  vendee's  contract  of  purchase  who  are  made  parties  to  an 
action  by  the  vendor  to  foreclose  the  contract  for  non-per- 
formance have  made  no  effort  toward  the  performance  of  the 
contract,  they  cannot  complain  that  notice  to  the  purchaser 
giving  him  time  in  which  to  perform  the  contract  did  not 
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in  terms  include  them.    Odd  Fellows'  Sav.  Bank  v.  Brander, 
124  Cal.  255  (56  Pac.  Rep.  1109). 

Sec.  854.    Construction  of  land  contracts— Forfeitures. 

Where  a  contract  of  sale  binding  only  the  vendor  contains 
a  stipulation  giving  the  vendee  ten  days  in  which  to  exam- 
ine the  title  before  payment  of  the  purchase  money,  time 
will  be  construed  to  be  of  the  essence  of  the  agreement,  and 
the  purchaser's  failure  to  pay  the  purchase  money  at  the 
end  of  that  time  will  bar  his  action  for  specific  performance, 
where  the  title  was  regular!  Hollmann  v.  Conlon,  143  Mo. 
369  (45  S.  W.  Rep.  275).  Where  time  is  made  the  essence 
of  a  contract  in  respect  to  the  making  of  the  deferred  pay- 
ments, a  forfeiture  provided  for  nonpayment  may  be  en- 
forced in  accordance  with  the  express  terms  of  the  contract. 
Whiteman  v.  Perkins,  56  Neb.  181  (76  N.  W.  Rep.  547). 
Where  a  contract  of  sale  provides  that  if  the  vendee  should 
fail  to  make  any  payments  when  due,  he  should  forfeit  the 
right  to  the  real  estate  and  also  any  money  paid  by  him, 
unless  the  vendor  should  elect  otherwise,"  it  is  the  duty  of 
the  vendor  to  notify  the  vendee  within  a  reasonable  time 
after  such  a  default  that  he  elects  not  to  treat  the  contract 
as  forfeited,  and  where  he  fails  to  do  so  he  cannot  recover 
the  price.  Mahoney  v.  McCrea,  104  la.  735  (74  N.  W.  Rep. 
699).  An  attempted  forfeiture  of  a  land  contract  will  not 
be  effective  where  both  parties  subsequently  deal  with  theJ 
contract  and  the  land  as  though  there  had  been  no  rescission, 
Clark  V.  Neumann,  56  Neb.  374  (76  N.  W.  Rep.  892).  Upon 
foreclosure  of  a  contract  of  sale  giving  the  vendor  right  to 
forfeiture  and  possession,  on  default  before  conveyance,  the 
rule  governing  the  foreclosure  of  an  equitable  mortgage 
does  not  apply,  but  the  decree  should  conform  to  the  con- 
tract, Jones  V.  Bowling,  117  Mich.  288  (75  N.  W.  Rep. 
611).  A  decree  of  strict  foreclosure  of  contracts  of  sale  and 
purchase  of  real  estate  or  forfeiture  of  the  vendee's  rights 
thereunder  will  be  accorded  only  by  reason  of  the  existence 
of  peculiar  and  special  facts  and  cicumstances.  Applica- 
tions for  relief  of  the  nature  just  indicated  are  addressed 
to  the  sound  legal  discretion  of  the  court,  and  will  be 
eranted  if  it  would  be  inequitable  and  uniust  to  refuse 
"*iem.  Farmers'  &  Merchants'  State  Bank  v.  Thornburg, 
54  Neb.  782  (75  N.  W.  Rep.  45). 
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Sec.  855.  Construction  of  land  contracts — Particular 
cases.  Recitals  in  an  agreement  to  convey  and  a  convey- 
ance in  pursuit  thereof  which  merely  show  a  sale  subject 
to  an  existing  vendor's  lien,  do  not  establish  an  agreement 
on  the  part  of  the  grantee  to  pay  the  debt  represented  by 
such  lien,  and  parol  evidence  is  not  admissible  to  show  such 
an  agreement.     Maxwell  v.  Chamberlin,        Miss.  (23 

So.  Rep.  266).  Where  a  contract  provides  for  a  certain 
price  per  acre  and  for  the  making  of  an  accurate  survey  for 
the  purpose  of  ascertaining  the  number  of  acres,  the  com- 
putation should  be  made  by  horizontal  rather  than  surface 
measurement.  Gilmer  v.  Young,  122  N.  C.  806  (29  S.  E. 
Rep.  830).  A  contract  to  purchase  "all  that  tract  of  land 
in  said  county  known  as  the  Teterman  Tract'  containing 
about  150  acres,  for  $5.00  per  acre,  the  survey  to  be  made 
by  said  executor  and  the  land  to  be  paid  for  according  to 
the  amount  shown  thereby,"  bindsjthe  purchaser  to  take 
the  land  and  pay  for  it  by  the  acre  according  to  the  acreage 
established  by  the  survey.  Maxwell  v.  Willingham,  loi 
Ga.  55  (28  S.  E.  Rep.  672).  Where  a  contract  provides  for 
the  payment  of  the  purchase  price  in  installments  and  the 
execution  of  a  deed  when  certain  payments  have  been  made, 
the  intention  of  the  parties  determines  whether  such  coven- 
ants are  independent  or  dependent  and  concurrent.  Glenn 
V.  Rossler,  156  N.  Y.  161  (50  N.  E.  Rep.  785).  An  agree- 
ment by  a  vendor  selling  property  "subject  to  a  special  as- 
sessment now  pending^'  to  open  a  street  adjacent  thereto 
and  in  which  he  agrees  to  "pay  said  costs  for  opening"  only 
binds  him  to  pay  the  assessment  for  opening  the  street 
under  such  pending  proceedings,  and  not  under  subsequent 
proceedings  brought  on  the  dismissal  of  the  original  pro- 
ceeding. .  Hageman  v.  Holmes,  179  111.  275  (53  N.  E.  Rep. 
739).  A  contract  for  the  exchange  of  lands  containing 
mutual  and  dependent  covenants  to  be  performed  within  a 
fixed  time  is  not  discharged  by  the  death  of  one  of  the  par- 
ties and  the  absence  of  administration  of  his  estate  before 
the  expiration  of  such  fixed  time,  although  there  has  been 
no  performance  or  demand  for  performance  by  either  party 
within  the  time  stated ;  but  a  tender  of  performance  by  the 
surviving  party  at  the  time  fixed,  made  to  the  widow  and 
to  the  attorney  of  the  deceased  party  shows  a  readiness  on 
his  part  to  perform.     Pead  v.  Trull,  173  Mass.  450  (53  N. 
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E.  Rep.  901).  Where  a  written  contract  of  sale  in  describ-r 
ing  the  land  refers  to  it  as  the  same  land  conveyed  to  the 
vendor  by  a  third  party,  the  vendee  has  a  right  to  look  to 
the  records  for  a  description  of  the  land ;  and  if  it  there  ap- 
pear that  the  land  is  described  by  metes  and  bounds  and 
containing  a  certain  number  of  acres,  such  vendor  will  be 
regarded  as  representing  the  land  to  contain  the  number 
of  acres  mentioned  in  such  record.  Boggs'  Ex'r  v.  Har- 
per's AdmV,  45  W.  Va.  554  (31  S.  E.  Rep.  943).  Where  it 
is  stipulated  in  a  contract  for  the  sale  of  land  that  if  two 
of  the  purchase  money  notes  should  be  due  and  be  unpaid, 
the  vendor  might  treat  them  all  as  due  and  enforce  his  lien 
therefor,  such  stipulation  does  not  mean  that  two  notes 
must  be  wholly  unpaid,  but  that,  if  two  notes  were  not 
fully  paid,  the  vendor  might  treat  all  as  due.  Mudd  v. 
Carico,        Ky.  (47  S.  W.  Rep.  1080 ;  20  Ky.  Law  Rep. 

-898).  For  construction  of  particular  contract,  for  the  sale 
of  real  estate,  see  Abrahamson  v.  Lamberson,  ^2  Minn.  308 
(75  N.  W.  Rep.  226) ;  Barrett  v.  Metsker,  147  Mo.  84  (47 
S.  W.  Rep.  926)  ;  Johnson  v.  Eklund,  72  Minn.  195  (75  N. 
W.  Rep.  14)  ;  for  the  exchange  of  lands,  see  Te  Poel  v. 
Shutt,  57  Neb.  592  (78  N.  W.  Rep.  288)  ;  as  to  a  vendee's 
right  to  "discount"  on  advance  payments,  see  Benedict  v. 
Arnoux,  154  N.  Y.  715  (49  N.  E.  Rep.  326).  Particular 
I  contract  held  to  be  an  executory  contract  for  the  sale  of 
real  estate,  and  not  a  lease.  Jackson  v.  Phillips,  57  Neb. 
189  {^^  N.  W.  Rep.  683).  Particular  provision  in  a  contract 
of  sale  held  to  be  a  personal  covenant  and  not  a  condition 
entitling  the  vendee  to  rescind  on  account  of  its  breach. 
Barr  v.  Little,  54  Neb.  556  (74  N.  W.  Rep.  850). 

Sec.  856.  Sale  of  land  to  corporation  through  one  of 
its  promoters — Fraud — Rights  of  parties.  A  sale  of  land 
to  a  corporation  by  one  of  its  promoters,  who  purchased 
the  land  before  anything  was  done  toward  the  formation 
of  the  corporation,  for  less  than  the  amount  for  which  he 
transferred  it  to  such  corporation,  will  not  be  held  fraudu- 
lent as  to  the  corporation,  or  any  subscriber,  in  the  absence 
of  any  false  statement  or  misrepresentation,  because  he 
personally  paid  a  commission  to  certain  influential  persons 
to  induce  them  to  subscribe  for  the  capital  stock,  nor  be- 
cause he  personally  paid  money  to  his  grantor  after  the 
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latter's  subscription  to  the  capital  stock  to  remove  his  dis- 
satisfaction at  having  sold  the  land  so  cheaply,— especially 
where  his  contract  of  purchase  precluded  him  from  trans- 
ferring the  land  without  the  approval  of  such  grantor. 
Milwaukee  Cold-Storage  Co.  v.  Dexter,  99  Wis.  214  (74  N. 
W.  Rep.  976;  40  L.  R.  A.  837).  But  where  a  vendor  who 
agreed  with  his  agent  to  sell  him  land  at  a  reduced  price 
has  knowledge  of  such  agent's  cooperations  with  others  in 
the  promotion  and  organization  of  a  corporation  to  purchase 
the  land  and  such  purchase  is  made  at  the  vendor's  price 
through  such  agent  who  is  an  officer  of  the  corporation  and 
who  received  from  the  vendor  the  increase  over  the  price 
made  by  him  to  such  agent,  such  vendor  is  guilty  of  a  fraud 
which  justifies  a  rescission  of  the  contract  and  recovery  of 
the  purchase  money  paid,  he  being  put  in  statu  quo.  Lim- 
ited Inv.  Ass'n  v.  Glendale  Inv.  Ass'n,  99  Wis,  54  (74  N.  W. 
Rep.  633).  Where  a  promoter  of  a  corporation  for  the 
purpose  of  purchasing  land  effects  a  sale  to  it  through  him- 
self, of  land  on  which  he  holds  an  option,  at  an  advanced 
price,  he  is  liable  to  the  company  for  the  profits  of  the  sale 
thus  made  to  it.  Exter  v.  Sawyer,  146  Mo.  302  (47  S.  W. 
Rep.  951). 

Sec.  857.  Deficiency  in  quantity.  Where  a  vendor 
sells  a  tract  of  land  at  a  specified  price,  upon  an  unqualified 
statement  that  it  contains  a  definite  quantity  or  a  specified 
number  of  acres,  his  vendee  is  entitled  to  relief  in  case  of 
a  deficiency  in  the  quantity  in  excess  of  what  may  be  right- 
fully attributed  to  the  usual  inaccuracies  in  surveying. 
Eoggs*  Ex'r  V.  Harper's  Adm'r,  45  W.  Va.  554  (31  S.  E. 
Rep.  943).  Where  a  vendor  represents  a  tract  of  land 
containing  not  more  than  17  acres  to  contain  about  40  acres, 
the  vendee  is  entitled  to  a  credit  on  the  price  for  the  de- 
ficiency estimated  at  the  contract  price,  and  his  surety,  on  a 
note  given  for  the  purchase  money  may  assert  this  right. 
Logan's  Adm'r  v.  Bryant,         Ky.  (44  S.  W.  Rep.  435 ; 

19  Ky.  Law  Rep.  1774).    Where  the  value  of  land  omitted 
from  a  Aeed  is  not  shown,  there  can  be  no  recovery  for 
shortage  in  the  exchange  of  lands.    Smyser  v.  Franck, 
Ky.  (47    S.  W.  Rep.  1071 ;  20    Ky.  Law    Rep.  952). 

Where  a  vendor  intended  to  sell,  and  his  vendee  to  buy, 
ir  gross,  land    embraced  within  certain    boundaries,  de- 
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scribed  as  containing  a  certain  number  of  acres  "more  or 
less,"  but  they  both  have  mistaken  as  to  the  quantity  of 
land  embraced  in  the  tract,  the  vendor  cannot  recover  for 
an  excess  in  acreage,  where  his  vendee  had  no  superior 
knowledge  and  was  guilty  of  no  fraud.  Perry  v,  William- 
son,       Tenn.  (47  S.  W.  Rep.  189). 

Sec.  858.  Failure  of  title— Rescission.  Where  the  title 
of  a  vendor  who  has  guaranteed  a  good  title  is  found  to  be 
defective  he  should  be  allowed  a  reasonable  time  in  which 
to  perfect  his  title.  Allstead  v.  Nicol,  123  Cal.  594  (56  Pac. 
Rep.  452).  Where,  on  account  of  want  of  title,  the  vendor 
fails  to  convey  according  to  the  terms  of  his  contract,  the 
vendee  may  rescind  and  recover  advance  payments  he  has 
made.  Duncan  v.  Gisborn,  17  Utah,  209  (53  Pac.  Rep. 
1044)  ;  Elder  v.  Chapman,  176  111.  142  (52  N.  E.  Rep.  10). 
But  a  vendee  who  goes  into  possession  under  a  deed  with 
covenants  must  rely  upon  his  covenants;  in  equity  he  can- 
not have  rescission  because  of  a  defect  of  title,  in  the  ab- 
sence of  fraud,  the  vendor's  insolvency,  or  other  independent 
equity.     Stokes  v.  Acklen,        Tenn.  (46  S.  W.  Rep. 

316)  ;  Rainey  v.  Hines,  121  N.  C.  318  (28  S.  E.  Rep.  410) ; 
Williams  v.  Sax,        Tenn.  (43  S.  W.  Rep.  868)  ;  Egan 

V.  Yeaman,        Tenn.  (46  S.  W.  Rep.  1012)  ;  Burks  v. 

State,  117  Ala.  148  (23  So.  Rep.  530).  Where  a  vendee  on 
account  of  alleged  defects  in  the  title  claims  the  right  to 
hold  possession  and  retain  the  unpaid  purchase  price  until 
the  title  is  perfected,  he  thereby  confirms  the  contract  and 
limits  his  remedy  to  an  action  at  law  for  damages.  Corbett 
V.  Schulte,  119  Mich.  249  {yj  N.  W.  Rep.  947). 

In  the  absence  of  fraud  or  negligence  the  failure  of  the 
vendor's  title  as  to  an  insignificant  portion  of  the  premises 
embraced  in  a  contract  of  sale  will  not  afford  a  ground  for 
rescission,  where  the  loss  can  be  compensated  in  money. 
McCourt  v.  Johns,  33  Or.  561  (53  Pac.  Rep.  601).  The  court 
say :  "The  principle  or  rule  of  law  applicable  here  is  that, 
if  it  should  appear  that  the  part  or  portion  of  the  entire 
subject-matter  is  so  essential  or  material  to  the  enjoyment 
of  the  residue  that  it  cannot  reasonably  be  supposed  the 
purchase  would  have  been  made  without  it,  the  contract 
should  be  dissolved  in  toto.  Chancellor  Kent  says:  /The 
good,  sense  and  equity  of  the  law  on  this  subject  is  that  if 
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the  defect  of  title,  whether  of  lands  or  chattels,  be  so.  great 
as  to  render  the  thing  sold  unfit  for  the  use  intended,  and 
not  within  the  inducement  to  the  purchase,  the  purchaser 
ought  not  to  be  held  to  the  contract,  but  be  left  at  liberty 
to  rescind  it  altogether/  2  Kent  Com.  *47S,  *476.  But  if, 
however,  the  part  to  which  the  defective  title  appertains  is 
small  or  inconsiderable  in  comparison  with  the  whole,  and 
does  not  affect  the  value  and  reasonable  enjoyment  of  the 
remainder  for  the  purposes  for  which  it  was  intended,  and 
is  susceptible  of  compensation,  the  vendee  will  not  be  per- 
mitted to  rescind,  or  rather,  which  is  the  equivalent  in  prin- 
ciple, may  upon  a  ratable  abatement  of  the  purchase  price 
be  required  in  a  court  of  equity  to  specifically  perform. 
Pom.  Spec.  Perf.,  §  453;  Foley  v.  Crow,  37  Md.  51,  59,  60; 
Stoddard  v.  Smith,  5  Bin.  355 ;  D'Wolf  v.  Pratt,  42  111.  198 ; 
Towner  v.  Tickner,  112  111.  217;  Buck  v.  McCaughtry,  5  T. 
B.  Mon.  217,  230." 

Sec*  859.    Actions  to  recover  purchase  money.     In  an 

action  to  recover  the  purchase  price  of  real  estate  alleged  to 
have  been  sold  by  the  plaintiff  to  the  defendant,  it  is  not 
necessary  that  the  petition  should  allege  that  the  contract 
of  sale  was  in  writing.  Sowards  v.  Moss,  58  Neb.  119  (78 
N.  W.  Rep.  373).  In  a.  suit  against  a  guardian  of  minors 
on  a  note  given  by  him  in  his  representative  capacity  for 
part  of  the  purchase  price  of  land  purchased  by  him  in  an 
authorized  manner  for  his  wards,  they  are  not  necessary 
parties.  Howard  v.  Cassells,  105  Ga.  412  (31  S.  E.  Rep. 
562;  70  Am.  St.  Rep.  44).  Ordinarily  where  a  vendor 
agrees  to  convey  real  estate  upon  final  payment  of  the  pur- 
chase price  the  payment  of  the  purchase  money  and  such 
conveyance  become  mutual  and  dependent  conditions  of  the 
agreement,  and  a  vendor  seeking  to  collect  the  purchase 
money  by  an  action  must  allege  an  ability  and  readiness 
to  convey  the  land,  but  the  rule  is  different  where  the  pur- 
chaser has  entered  into  possession  of  the  premises,  and  in 
such  a  case  the  vendor  need  not  allege  a  tender  of  a  deed 
in  an  action  by  him  for  purchase  money.  Sayre  v.  Mohney^ 
35  Or.  141  (56  Pac.  Rep.  526).  Forcible  entry  and  de- 
tainer is  not  the  proper  remedy  against  a  purchaser  in  pos- 
session who  makes  default  in  payment  of  the  purchase 
price;  but  the  vendor  should  rescind  the  contract  or  fore- 


828  EPITOME  OP  CASES.  §  859, 860 

close  the  equitable  interest  of  the  jyirchaser.  Smith  v. 
Kirchner,  7  Okla.  166  (54  Pac.  Rep.  439).  Citing,  Courtney 
V.  Woodworth,  9  Kan.  303 ;  Hay's  Heirs  v.  Connelly's  Heirs, 
I  A.  K.  Marsh,  393;  Nightingale  v.  Barnes,  47  Wis.  389 
(2  N.  W.  Rep.  767)  ;  Railroad  Co.  v.  Skupa,  16  Neb.  341 
(20  N.  W.  Rep.  393).  Where  a  vendor  having  a  good  title 
gave  a  bond  for  title  which  contained  a  power  of  sale  au- 
thorizing the  sale  of  the  premises  in  case  of  the  nonpay- 
ment of  the  purchase  money  notes,  he  may  sue  for  a  per- 
sonal judgment  for  any  balance  remaining  due  after  ex- 
hausting the  property  by  a  sale  under  such  power.  Battery 
Park  Bank  v.  Loughran,  122  N.  C.  6(58  (30  S.  E.  Rep.  17). 

Sec.  86o.  Defenses  to  actions  for  purchase  money — | 
Defective  title.  The  statute  of  frauds  cannot  be  interposed 
by  a  vendee  as  a  defense  to  an  action  against  him  for  pur- 
chase money  by  a  vendor  in  a  parol  contract,  where  the 
latter  is  ready  and  willing  to  perform  his  part  of  the  agree- 
ment. Washington  Glass  Co.  v.  Mosbaugh,  19  Ind.  App. 
709  (49  N.  E.  Rep.  178).  A  vendee  cannot  defeat  an  action 
for  purchase  money  by  showing  that  his  vendor  is  indebted 
to  another  from  whom  he  acquired  title  for  the  price  of  the 
land,  it  not  appearing  that  the  vendor's  title  in  any  way  is 
affected  by  such  indebtedness.  Harris  v.  Amoskeag  Lum. 
Co.,  loi  Ga.  641  (29  S.  E.  Rep.  302).  A  vendee  with  knowl- 
edge of  fraud,  who  afterward  pays  part  of  the  purchase 
price  and  accepts  a  deed^  does  not  thereby  lose  his  right 
to  recoup"" damages  on  account  of  such  fraud,  in  an  action 
brought  against  him  for  the  price  of  the  land.  Morman 
v.  Harrington,  118  Mich.  623  {yj  N.  W.  Rep.  242).  As  a 
general  rule  a  purchaser  who  has  accepted  a  deed  of  general 
warranty  cannot  resist  the  payment  of  the  purchase  money 
on  account  of  a  defect  in  the  title,  unless  his  vendor  either 
be  insolvent  or  a  nonresident,  Foster  v.  Lyons,  Ky. 
(44  S.  W.  Rep.  625 ;  19  Ky.  Law  Rep.  1906)  ;  Vicroy  v. 
Vicroy,        Ky.  (45  S.  W.  Rep.  75;  20  Ky.  Law  Rep. 

47)  ;  but  if  the  grantor  be  insolvent  or  the  warranty  not 
binding,  he  will  not  be  required  to  pay,  if  the  title  is  de- 
fective, though  he  has  not  yet  lost  from  its  defect.  Ben- 
nett V.  Pierce,  45  W.  Va.  654  (31  S.  E.  Rep.  972).  The 
failure  of  title  to  a  portion  of  the  premises  is  a  good  de- 
fense to  a  note  given  for  a  vendor's  agreement  to  convey 
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certain  premises  free  from  incumbrances,  although  the  value 
of  such  portion  does  not  equal  the  amount  of  the  note. 
Weiss  V.  Binnian,  178  111.  241  (52  N.  E.  Rep.  969).  A  plea 
of  the  want  of  title  must  set  up  such  facts  as  clearly  show 
that  the  vendor  had  no  title;  and  the  plea  of  a  defective 
title  must  set  up  such  facts  as  clearly  show  that  the  vendor's 
title  is  so  imperfect  that  it  would  not  be  good  under  the 
law.  Ellis  V.  Lockett,  100  Ga.  719  (28  S.  E.  Rep.  452). 
Where  a  vendee,  in  an  executory  contract  for  the  sale  and 
purchase  of  land,  executes  his  notes  for  installments  of  the 
purchase  price,  and  takes  bond  from  the  vendor  conditioned 
tc  convey  the  land  to  him  when  the  last  installment  is 
paid,  the  promises  of  the  vendee  as  to  all  of  the  install- 
ments except  the  last  are  independent,  and  in  an  action 
prosecuted  by  the  vendor  before  the  last  installment  be- 
comes due,  to  recover  on  one  or  more  of  the  notes  then 
due,  it  is  not  a  legal  defense  to  such  action  that  the  vendor 
has  not  then  a  good  title  to  the  whole  or  any  part  of  the 
land.  Loveridge  v.  Coles,  72  Minn.  57  (74  N.  W.  Rep. 
1 109).  Citing,  2  Warv.  Vend.  923;  Robb  v.  Montgomery, 
20  Johns.  15;  Champion  v.  White,  5  Cow.  509;  Coleman  v. 
Rowe,  5  How.  (Miss.)  460  (37  Am.  Dec.  164) ;  McMath 
V.  Johnson,  41  Miss.  439;  Runkle  v.  Johnson,  30  111.  328 
(83  Am.  Dec.  191,  and  notes). 

Sec.  86 1  •  Recovery  of  purchase  money  paid  by  vendee 
-—Vendee's  lien.  Upon  a  vendor's  failure  to  convey  land 
according  to  a  written  contract  without  any  provision  to 
repay  advances  made,  an  implied  contract  to  do  so  arises. 
Duncan  v.  Gisborn,  17  Utah,  209  (53  Pac.  Rep.  1044).  A 
vendee  cannot  recover  money  paid  under  his  contract  un- 
less it  appears  from  the  whole  case  that  he  is  entitled  to 
a  rescission  of  the  contract.  Thomas  v.  McCue,  19  Wash. 
287  (53  Pac.  Rep.  161).  Where  a  vendor  puts  it  out  of 
his  power  to  perform  his  contract  of  sale  before  the  pur- 
chaser's rights  under  the  contract  have  been  declared  for- 
feited, the  latter  may  recover  the  purchase  money  he  has 
paid.  Bidwell  v.  Rice,  19  Wash,  146  (52  Pac.  Rep.  1019). 
Before  a  vendee  who  is  put  in  possession  of  lands  under 
a  contract  for  their  purchase  can  recover  the  value  of  his 
services  rendered  as  a  consideration  for  such  contract,  on 
account  of  his  vendor's  inability  to  make  a  deed,  he  must 
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surrender  or  offer  to  surrender  possession  of  the  land.  Hill 
V.  Den,  121  Cal.  42  (53  Pac.  Rep.  642).  Where  a  vendee 
whose  contract  has  been  foreclosed  on  account  of  his  de- 
fault in  making  payments  thereunder  has  received  the  rents 
and  profits  of  the  land  he  cannot  recover  payments  he  has 
made.  Odd  Fellows'  Sav.  Bank  v.  Brander,  124  Cal.  255 
(56  Pac.  Rep.  1 109).  Where  a  vendee  defaults  in  making 
payments  under  a  contract  in  which  time  is  of  the  essence, 
the  vendor  has  a  right  to  retain  moneys  paid  by  the  vendee, 
and  this  right  is  not  lost  because  the  parties  have  declared 
in  their  contract  that  such  moneys  may  be  retained  as  stip- 
ulated damages,  which  provision  was  held  void;  nor  can 
such  vendee  after  breach  of  his  covenant  to  pay,  without 
excusing  his  default,  by  tender  of  the  amount  due,  acquire 
any  equitable  or  legal  right  which  warrants  his  recovery 
of  the  moneys  he  has  paid.  Clock  v.  Howard  &  Wilson 
Colony  Co.,  123  Cal.  i  (55  Pac.  Rep.  713 ;  69  Am.  St.  Rep. 
17;  43  L.  R.  A.  199).  See  opinion  for  exhaustive  discus- 
sion of  authorities  on  these  subjects.  The  rule  that  a  ven- 
dor who  contracts  to  sell  land  and  receives  the  considera- 
tion and  refuses  to  convey  for  any  reason,  cannot  keep  the 
land  and  money  also,  applies  to  married  women ;  and  where 
the  court  cannot  enforce  specific  performance  against  her 
it  will  declare  the  price  paid  to  be  an  equitable  lien  on  the 
property  in  favor  of  the  other  party.  North  v.  Bunn,  122 
N.  C.  766  (29  S.  E.  Rep.  776). 

Sec.  862.  Retention  of  title  to  secure  purchase  money. 
A  vendor  of  real  estate  who  has  not  executed  a  deed  has  a 
lien  upon  the  vendee's  equitable  estate  as  security  for  the 
payment  of  the  purchase  money  according  to  the  terms 
of  the  agreement,  and  holds  the  legal  title  in  trust  for  the 
purchaser;  and  a  conveyance  by  such  a  vendor  to  a  third 
party  of  the  legal  title  does  not  convey  the  lien,  and  the 
grantee  acquires  no  right  thereto  unless  the  indebtedness 
for  the  purchase  money  be  assigned  to  him.  Haslam  v. 
Haslam,  19  Utah,  i  (56  Pac.  Rep.  243).  A  vendor  who  re- 
tains the  legal  title  to  land  until  the  purchase  price  has  been 
paid,  does  not  lose  his  right  to  resort  to  the  land  by  the 
recovery  of  a  personal  judgment  by  one  to  whom  he  had 
assigned  the  purchase  money  notes  for  collection,  where 
such  judgment  has  been  reassigned  to  him.     Longmaid  v. 
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Coulter,  123  Cal.  208  (55  Pac.  Rep.  791).  The  court  say: 
"The  question  presented  by  this  case,  as  to  whether,  in  a 
case  where  the  vendor  holds  the  legal  title  a  proceeding  at 
law  for  the  purchase  price  is  a  waiver  of  the  vendor's  right 
to  proceed  against  the  property,  has  not,  so  far  as  I  have 
been  able  to  find,  ever  been  passed  upon  by  our  supreme 
court,  but  it  is  a  question  upon  which  authority  from  other 
states  is  not  wanting.  The  sum  of  the  decisions  upon  the 
question  is  that  the  vendor  may  sue  at  law  on  the  debt  or 
in  equity  to  enforce  the  contract,  or  he  may  pursue  both 
remedies  concurrently;  that  the  right  to  pursue  the  prop- 
erty IS  not  waived  by  taking  independent  security,  or  by 
other  acts  which  would  operate  as  a  waiver  of  the  implied 
lien;  and  that  so  long  as  he  retains  the  title,  the  vendor 
clearly  manifests  an  intention  to  rely  upon  it  as  security  for 
his  debt,  and  equity  will  not  compel  him  to  part  with  his 
title  until  his  debt  has  been  paid ;  and  that  the  institution  of 
proceedings  at  law  for  the  purchase  price,  whether  evi- 
denced by  notes  or  not,  and  the  recovery  of  judgment,  and 
the  issuance  of  execution  thereon,  do  not  affect  the  right 
of  the  vendor  to  satisfy  his  claim  for  the  purchase  price  out 
of  the  property  except  so  far  as  such  judgment  may  have 
been  satisfied.  See  Jones,  Liens,  §§  11 16,  1126;  28  Am. 
&  Eng.  Enc.  Law,  pp.  190,  195,  197;  Graves  v.  Coutant, 
31  N.  J.  Eq.  763;  Dickason  v.  Eby,  73  Mo.  133;  Bank  v. 
Bradley,  15  Lea,  279;  Micou  v.  Ashurst,  55  Ala.  607." 

Sec.  863.  Vcndor*s  lien — Creation  of.  Where  a  gran- 
tor fails  to  keep  his  promise  to  discharge  an  incumbrance 
on  land  which  he  has  conveyed  to  another  in  exchange  for 
other  lands,  the  latter  may  pay  such  incumbrance  and  en- 
force a  vendor's  lien  for  the  amount  expended.  Lowery  v, 
Downey,  150  Ind.  364  (50  N.  E.  Rep.  79).  And  this  rule 
applies  where  such  grantor  is  a  married  woman,  although 
her  covenant  against  incumbrances  was  not  enforceable. 
Harvey   v.  Gallaher,        Tenn.  (48    S.  W.  Rep.  298). 

Where  one  party  to  a  contract  for  the  exchange  of  lands 
by  which  both  parties  are  to  convey  free  of  incumbrances, 
has  paid  the  "boot  money,"  received  a  conveyance  from 
the  other  party,  and  has  been  compelled  to  discharge  in- 
cumbrances on  the  land  so  conveyed,  he  may  assert  the 
amount  of  his  expenditure  for  such  purpose  as  a  charge 
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against  the  land  which  he  has  agreed  to  convey.  Rainey 
V.  Hines,  121  N.  C  318  (28  S.  E.  Rep.  410).  In  Kentucky 
it  is  held  that  where  a  vendor  sells  both  real  estate  and 
personal  property  under  one  contract  and  for  one  con- 
sideration, he  may  enforce  a  vendor's  lien  against  the  land 
for  all  of  the  purchase  price  remaining  unpaid,  there  being 
no  intervening  rights.  Doty  v.  Deposit  Bldg.  &  L.  Ass'n, 
Ky.  (46  S.  W.  Rep.  219;  43  L.  R.  A.  551 ;  20  Ky. 

Law  Rep.  625).  A  vendor's  lien  cannot  be  enforced  for 
damages  resulting  from  a  breach  of  the  contract,  nor  for  a 
deficiency  arising  from  the  failure  of  property  received  in 
payment  of  the  price  to  equal  its  represented  value;  but 
where  the  contract  obligates  the  vendee  to  pay  a  given 
sum  for  the  land  and  the  vendor  is  afterwards  induced  by 
fraud  to  accept  a  chattel  for  the  whole  or  a  definitely  fixed 
portion  of  such  price,  he  may  tender  back  the  chattel  and 
enforce  a  lien  for  the  amount  represented  by  it.  Graham 
v.  MofFett,  119  Mich.  303  (78  N.  W.  Rep.  132;  75  Am.  St. 
Rep.  393).  Where  a  vendee  exchanges  lands  on  which  his 
vendor  has  a  lien  for  the  unpaid  purchase  price,  for  other 
lands,  such  lien  does  not  thereby  pass  to  the  lands  re- 
ceived in  exchange.  Stephens  v.  Spradlin,  Ky.  (43 
S.  W.  Rep.  447;  19  Ky.  Law  Rep.  1361).  A  vendor  cannot 
by  contract  acquire  in  advance  liens  on  all  crops  which  may 
be  raised  upon  the  land  sold,  during  the  period  of  credit 
given  the  vendee,  so  as  to  deprive  other  creditors  of  the 
right  to  secure  their  debts  by  a  mortgage  on  the  crops. 
Rives  v.  Christie,  Ky.  (46  S.  W.  Rep.  204 ;  20  Ky. 
Law  Rep.  526).  For  particular  case  in  which  the  right 
to  a  vendor's  lien  was  held  to  exist,  see  Wilks  v.  Appling, 
119  Ala.  287  (24!  So.  Rep.  750). 

Sec,  864,  Vendor*s  lien — Priority.  The  equitable  lien 
of  a  vendor  for  the  unpaid  purchase  money  for  land  sold 
and  conveyed  is  paramount  to  the  Hens  of  judgments  re- 
covered against  the  vendee  on  debts  contracted  by  him 
after  his  deed  has  been  placed  upon  record,  although  the 
creditors  were  without  notice  of  the  equitable  lien ;  and  this 
priority  is  not  aflFected  by  the  levy  on  the  land  of  execu- 
tions issued  on  the  judgments.  Actual  knowledge  by  a 
judgment  creditor,  when  his  debt  was  contracted,  that  the 
title  to  the  land  appeared  of  record  in  the  name  of  the 


§  864,  865  VENDOR  and  vendee.  828 

vendee,  and  his  expectation  to  look  to  the  land  as  a  means 
of  satisfying  the  debt,  create  no  equity  superior  to  that  of 
other  creditors  without  such  knowledge.  In  contemplation 
of  law  all  have  notice  of  what  the  record  discloses.  Each 
stands  on  an  equality  with  the  others  in  this  respect,  and 
the  liens  of  all  alike  are  subordinate  to  that  of  the  vendor. 
Delay  in  the  enforcement  of  the  vendor's  lien  from  mere 
indulgence  does  not  postpone  it  to  the  liens  of  judgment 
and  execution  creditors.  It  subsists  against  the  vendee  as 
long  as  the  debt  for  the  purchase  money  is  not  paid  or 
barred,  and  so  continues  against  judgment  creditors,  who 
succeed  only  to  the  interest  of  the  vendee  in  the  land,  which 
is  what  is  left  after  the  purchase  money  is  paid.  Miller  v, 
Albright,  6o  O.  St.  48  (53  N.  E.  Rep.  490). 

Sec.  865.    Vendor's  lien — Loss  or  waiver.    Where  a 
vendor  expressly  repudiates  any  purpose  to  have  a  lien  for 
the  purchase  money  and  demands  in  lieu  thereof  personal 
security,  his  right  to  a  lien  is  lost,  Peterson  v.  Carson, 
Tenn.  (48  S.  W.  Rep.  383)  ;  but  where  a  vendor  is  in- 

duced to  take  additional  security  through  fraudulent  rep- 
resentation, it  does  not  operate  as  a  waiver  of  his  vendor's 
lien,  Franklin  v.  Walker,  171  111.  405  .(49  N.  E.  Rep.  556). 
A  receipt  in  full  for  the  purchase  money  given  by  a  vendor 
or  an  acknowledgement  of  the  payment  in  the  deed,  while 
prima  facie  evidence  of  payment,  will  not  operate  as  a 
waiver  or  discharge  of  the  vendor's  lien  if,  in  fact,  the 
purchase  money  has  not  been  paid.     Harvey  v.  Gallaher, 

Tenn.  (48  S.  W.  Rep.  298).     A  vendor's  lien  is 

not  waived  on  account  of  the  fact  that  a  note  given  for  the 
purchase  money  waives  exemption,  nor  on  account  of  its 
being  signed  by  the  principal's  wife  as  surety,  the  statute 
prohibiting  her  from  making  such  a  contract.  Gravlee  v. 
Lamkin,  120  Ala.  210  (24  So.  Rep.  756).  In  order  for  a 
vendor's  lien  to  be  waived  as  to  a  subsequent  purchaser  of 
a  portion  of  the  land  from  the  vendee,  by  his  extending  the 
time  of  payment,  such  extension  must  be  made  with  knowl- 
edge of  such  purchase.  Chattanooga  Foundry  &  Pipe 
Works  V.  Hembree,  117  Ala.  295  (23  So.  Rep.  38).  In  the 
case  of  Blomstrom  v.  Dux,  175  111.  435  (51  N.  E.  Rep.  755), 
the  supreme  court  of  Illinois  say:  "It  seems  to  be  settled 
by  the  authorities  that  the  taking  of  a  mortgage  as  security 
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for  a  portion  of  the  purchase  money  waives  the  lien  for  the 
remainder,  unless  the  presumption  of  waiver  is  overcome  by 
an  express  statement  to  the  contrary  in  the  mortgage  deed. 
Fish  V.  Rowland,  i  Paige,  20;  Orrick  v.  Durham,  79  Mo. 
174;  Briscoe  v.  Callahan,  JJ  Mo.  134;  Emison  v.  Whittlesey, 
55  Mo.  254;  Phillips  V.  Saunderson,  i  Smedes  &  M.  Ch.  462; 
Bond  V.  Kent,  2  Vern.  281 ;  28  Am.  &  iing.  Enc.  Law,  p. 
180,  and  cases  cited  in  notes."  Where  the  holder  of  a 
vendor's  lien  joins  with  the  owner  of  the  land  charged  with 
such  lien  in  a  deed  of  trust  granting  the  land  by  the  words 
"grant,  bargain,  sell  and  confirm"  to  the  trustee  in  trust 
to  secure  a  debt  to  a  third  pai^y,  and  to  pay  the  balance  of 
proceeds  of  sale  under  it  to  the  owner  of  the  land  owing 
the  vendor's  lien,  such  deed  of  trust  will  discharge  the  ven- 
dor's lien  as  to  both  the  debt  secured  by  the  deed  of  trust 
and  to  the  owner  of  the  land.  Turk  v.  Skiles,  44  W.  Va. 
82  (30  S.  E.  Rep.  234). 

Sec.  866.  Action  to  enforce  vendor's  lien — ^Pleading 
and  practice.  Different  persons  owning  notes  for  the  pur- 
chase price  of  land  may  join  in  an  action  to  recover  on  them 
and  enforce  a  vendor's  lien.  Foster  v.  Lyons,  Ky. 
(44  S.  W.  Rep.  625;  19  Ky.  Law  Rep.  1906).  An  action  to 
enforce  a  vendor's  lien  is  in  the  nature  of  an  equitable  pro- 
ceeding to  have  the  equitable  interest  of  the  vendee  barred 
and  foreclosed,  and  is  not  governed  by  Or.  Comp.  Laws 
1887,  §  414,  regulating  mortgage  foreclosures.  Security 
Sav.  &  Trust  Co.  v.  Mackenzie,  33  Or.  209  (52  Pac.  Rep. 
1046).  A  bill  to  declare  and  enforce  a  vendor's  lien  by  the 
holder  of  purchase  money  notes  must  show  in  whom  the 
legal  and  equitable  title  to  the  land  is  vested,  and  make 
parties  all  persons  in  whom  such  title  is  vested ;  and  such  a 
bill  is  defective  where  it  fails  to  show  that  the  defendant 
who  is  alleged  to  have  executed  the  notes  was  himself  the 
purchaser  or  that  the  title  is  now  or  ever  was  devested  out 
of  the  vendor  and  vested  in  him.  Clements  v.  Motley,  120 
Ala.  575  (24  So.  Rep.  947).  A  Hen  holder  who  induces  a 
senior  lien  holder  to  release  his  lien  in  consideration  of 
vendor's  lien  notes,  by  representing  that  his  claim  has  been 
satisfied,  is  estopped  to  deny  a  vendor's  lien  arising  out  of 
such  transaction,  and  is  a  proper  party  to  a  suit  to  fore- 
close such  lien.     Scharff  v.  Whitaker,  92  Tex.  216  (47  S. 
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W.  Rep.  519).  Where  one  seeks  to  enforce  a  vendor's  lien 
against  the  lands  of  a  decedent  which  have  been  partitioned 
among  the  heirs,  it  is  proper  to  apportion  the  debt  among 
the  several  heirs  and  subject  the  respective  shares  of  each 
to  the  payment  of  his  just  proportion  of  the  debt.  Max 
Meadows  Land  &  Imp.  Co.  v.  McGavock,  96  Va.  131  (30 
S.  E.  Rep.  460).  A  decree  foreclosing  a  vendor's  lien  can- 
not be  attacked  collaterally  by  the  vendee  on  account  of 
its  containing  an  irregular  description.  Sanger  v.  Roberts, 
92  Tex.  312  (48  S.  W.  Rep.  i).  In  an  action  to  enforce  a 
vendor's  lien  a  court  will  presume  that  a  house  and  lot  in  a 
town  are  not  susceptible  of  a4vantageous  division,  and  will 
not  decree  a  sale  of  part  of  it  to  satisfy  installments  of  the 
purchase  money  due,  under  Ky.  Civ.  Code,  §  694,  subd.  3. 
Melton  V.  Brown,        Ky.  (47  S.  W.  Rep.  764;  20  Ky. 

Law  Rep.  882).  Where  a  vendor's  lien  is  subject  to  a 
prior  mortgage  which  he  has  assumed,  a  sale  properly  may 
be  postponed  until  the  prior  lien  has  been  satisfied  or  until 
the  amount  realized  from  the  sale  of  the  land  can  be  ap- 
plied toward  its  discharge.  Max  Meadows  Land  &  Imp. 
Co.  V.  McGavock,  96  Va.  131  (30  S.  E.  Rep.  460).  Where 
it  appears  that  the  vendee  has  sold  portions  of  the  land 
against  which  the  lien  is  sought  to  be  enforced,  and  the 
purchasers  of  such  portions  are  made  parties  defendant, 
their  interests  and  the  dates  of  their  respective  purchases 
sliould  be  set  forth ;  and  it  is  error  to  decree  a  sale  of  the 
residue  remaining  in  the  hands  of  the  vendee  until  the  re- 
spective dates  of  the  several  sub-purchasers  have  been  as- 
certained by  the  court  and  set  out  in  the  decree,  unless  it 
clearly  appears  that  such  residue  will  be  sufficient  to  pay 
off  and  discharge  the  lien.  McGlaughlin  v.  McGraw,  44  W. 
Va.  715  (30  S.  E.  Rep.  64).  The  rule  of  caveat  emptor  ap- 
plies to  a  purchaser  at  a  sale  to  enforce  a  vendor's  lien. 
A  purchaser  at  a  sale  to  enforce  a  vendor's  Hen  cannot  re- 
cover of  the  vendor  for  misrepresentations  in  his  bill  as  to 
the  number  of  acres  contained  in  the  land,  especially  where 
he  afterward  sells  the  land  for  more  than  he  gave  for  it 
and  has  suffered  no  liability  on  any  covenant  to  his  vendee. 
Pigeon  River  L.  &  I.  Co.  v.  Mims,        Tenn.  (48  S.  W. 

Rep.  385).  Ala.  Code  1886,  §  3605;  Code  1896,  §  859,  pro- 
viding for  the  issuance  of  execution  for  the  enforcement  of 
equitable  liens,  applies  to  a  vendor's  lien.     Merrell  v.  With- 
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erby,  120  Ala.  418  (23  So.  Rep.  994) ;  74  Am.  St.  Rep.  39). 
Mill.  &  V.  Tenn.  Code,  §§  4306-4308,  construed  and  applied 
— enforcement  of  vendor's  lien  for  installments  of  purchase 
money  as  they  become  due.     Kerns  v.  Perry,        Tenn. 
(48  S.  W.  Rep.  729). 

Sec.  867.  Action  to  enforce  vendor's  lien — Defenses. 
Alienation  by  a  vendor,  subject  to  a  contract  to  convey, 
is  no  bar  to  his  suit  to  foreclose  his  lien  after  reconveyance 
to  him.  Jones  v.  Bowling,  117  Mich.  288  (75  N.  W.  Rep. 
611).  A  failure  of  the  vendor  to  tender  performance  be- 
fore suit  is  no  defense  to  his  action  to  have  the  equitable 
interest  of  the  vendee  barred  and  foreclosed  on  account  of 
the  vendee's  nonperformance.  Security  Sav.  &  Trust  Co. 
V.  Mackenzie,  33  Or.  209  (52  Pac.  Rep.  1046).  A  vendor's 
right  to  foreclose  a  lien  cannot  be  defeated  by  a  defect  in 
the  execution  of  his  conveyance  where,  in  an  action  to  en^ 
force  such  lien,  he  tenders  a  conveyance  properly  executed. 
Stokes  V.  Acklen,        Tenn.  (46  S.  W.  Rep.  316).     In 

Tennessee  it  is  held  that  a  vendee  in  possession  under  a 
deed  cannot  assert  failure  of  title  as  a  defense  to  an  action 
to  enforce  a  vendor's  lien.  Williams  v.  Sax,  Tenn. 
(43  S.  W.  Rep.  868).  In  an  action  to  enforce  a  vendor's 
lien  an  alleged  tender  by  the  defendant  should  be  kept  good 
by  bringing  the  money  into  court.  Clark  v.  Neumann,  56 
Neb.  374  (76  N.  W.  Rep.  892). 

Sec.  868.  Miscellaneous  notes.  Under  Ga.  Code,  § 
3794,  a  provision  in  a  contract  as  to  liquidated  damages 
in  case  of  a  breach  thereof  will  be  enforced  unless  the  agree- 
ment violates  some  principle  of  law.  Allison  v.  Dunwody, 
100  Ga.  51  (28  S.  E.  Rep.  651).  Where,  pending  a  mutual 
delay  in  the  final  execution  of  an  agreement  for  the  sale 
of  land  which  is  silent  on  the  subject  of  possession,  the 
vendee  takes  possession  and  proceeds  to  use  and  improve 
the  land,  he  will  be  charged  with  interest  from  that  time  on 
the  unpaid  purchase  price,  and  such  charge,  under  proper 
circumstances,  may  be  made  a  lien  on  the  land.  Simonds 
V.  Essex  Pas.  Ry.  Co.,  57  N.  J.  Eq.  349  (41  Atl.  Rep.  682). 
Wards  who  ratify  a  purchase  of  land  by  their  guardian 
with  their  funds  by  retaining  the  land  cannot  deny  the 
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vendor's  right  to  proceed  against  the  property  to  be  sold 
for  the  balance  of  the  purchase  money.  Howard  v.  Cas- 
sells,  105  Ga.  412  (31  S.  E.  Rep.  562;  70  Am.  St.  Rep.  44). 


VENDOR'S  LIEN— LAW  BY  STATES. 

[The  following  compilation  is  confined  to  such  statement  of  the 
statutory  provisions  and  judicial  decisions  of  the  several  states  and 
territories  as  shows  how  far  and  in  what  manner  a  vendor's  lien  for 
unpaid  purchase  money  exists.]  , 

Sec.  869.    Alabama. 

A  vendor  of  land  has  an  equitable  lien  for  unpaid  purchase  money, 
in  the  absence  of  a  distinct  and  independent  security  for  the  property 
or  the  responsibility  of  third  persons  for  the  debt,  Foster  v.  Trustees 
of  Athenaeum,  3  Ala.  302;  and  the  principle  applies  in  the  exchange  of 
lands,  as  well  as  in  the  sale  thereof,  whether  conveyances  are  exe- 
cuted or  bonds  for  title  given.  Burns  v.  Taylor,  23  Ala.  255.  If  the 
vendor  does  not  make  conveyance  but  simply  gives  bond  for  a  deed 
upon  payment  of  the  purchase  money,  the  taking  of  personal  security 
for  the  payment  of  the  purchase  money  does  not  impair  the  lien. 
Chapman  v.  Chunn,  5  Ala.  397.  A  vendor's  lien  cannot  be  enforced 
against  land  obtained  by  a  purchaser  in  exchange  for  land  sold  by  the 
vendor.  Bishop  v.  Snell,  37  Ala.  90.  A  homestead  is  subject  to  a 
vendor's  lien  for  the  unpaid  purchase  money,  Code  1896,  §  2035;  and 
such  a  lien  takes  precedence  over  the  claim  of  the  purchaser's  widow 
for  dower.  Brooks  v.  Woods,  40  Ala.  538.  "The  transfer  of  a  bond, 
bill  or  note,  given  for  the  purchase  money  of  lands,  whether,  the  trans- 
fer be  by  delivery  merely,  or  in  writing,  expressed  to  be  with  or  w^ith- 
out  recourse  on  the  transferer,  passes  to  the  transferee  the  lien  of  the 
vendor  on  the  lands."  Code  1896,  §  878.  If  several  purchase  money 
notes  be  assigned  at  different  times,  each  assignment  constitutes  a  pro 
tanto  assignment  of  the  vendor's  lien,  since  liens  for  the  purchase  money 
notes  are  in  the  nature  of  equitable  mortgages  and  are  governed  by  the 
same  rules.  Griggsby  v.  Hair,  25  Ala.  327.  The  fact  that  an  action 
at  law  for  the  purchase  money  is  barred  by  the  statute  of  limitations 
does  not  impair  or  destroy  the  vendor's  lien  therefor.  Driver  v.  Huds- 
peth, 16  Ala.  348;  Walker  v.  Crawford,  70  Ala.  567.  Upon  payment 
of  the  purchase  money  for  which  a  vendor's  lien  is  reserved  in  a  re- 
corded deed,  the  owner  of  the  lien  must  release  the  same  by  proper 
entry  on  the  record.    Code,  §  1068. 
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Sec.  870.    Arkansas. 

Property  cannot  be  claimed  as  exempt  from  execution  as  against 
a  debt  due  for  its  purchase  price.  Sand.  &  H.  Dig.,  §  4727.  The  ven- 
dor's lien  for  purchase  money  does  not  depend  upon  stipulation  or 
contract,  but  is  solely  the  creature  of  a  court  of  equity.  Swan  v.  Ben- 
son, 31  Ark.  728;  Stephens  v.  Shannon,  43  Ark.  464.  Such  lien  pre- 
vails against  subsequent  purchasers  with  notice.  Stephens  v.  Shan- 
non, 43  Ark.  464.  The  lien  inures  to  the  benefit  of  any  holder  of  the 
purchase  money  note,  in  the  absence  of  a  showing  why  the  lien  should 
not  be  enforced.  Morris  v.  Ham,  47  Ark.  293.  See  Campbell  v.  Ran- 
kin, 28  Ark.  401.  It  is  merely  a  remedy  or  security  and  cannot  be 
enforced  after  the  bar  of  the  statute  has  attached  to  the  debt.  Linthicum 
V.  Tapscott,  28  Ark.  267. 

Sec.  871.    California. 

"One  who  sells  real  property  has  a  vendor's  lien  thereon,  independ- 
ent of  possession,  for  so  much  of  the  price  as  remains  unpaid  and  un- 
secured otherwise  than  by  the  personal  obligation  of  the' buyer."  Civ. 
Code,  1899,  §  3046.  The  above  section  is  simply  a  repetition  of  the 
corflmon  law  rule,  tlaibourne  v.  Castle,  98  Cal.  30  (32  Pac.  Rep.  807). 
The  lien  is  purely  equitable  and  is  not  dependent  on  an  agreement  of 
the  parties.  Avery  v.  Clark,  87  Cal.  619  (25  Pac.  Rep.  919;  22  Am.  St. 
Rep.  272) ;  Claiboume  v.  Castle,  98  Cal.  30  (32  Pac.  Rep.  807).  And 
it  is  merely  a  personal  privilege.  Baum  v.  Griggsby,  21  Cal.  172  (81 
Am.  Dec.  153). 

Sec.  872.    Connecticut. 

Whether  a  vendor's  lien  obtains  in  the  state  of  Connecticut,  and 
if  so,  to  what  extent,  has  been  discussed  in  several  cases,  but  not  de- 
cided. See  Meigs  v.  Dimick,  6  Conn.  458;  Atwood  v.  Vincent,  17 
Conn.  575;  Hall  v.  Hall,  50  Conn.  104;  Soule  v.  Hurlbut,  58  Conn.  571. 

Sec.  873.    Delaware. 

The  doctrine  of  vendor's  lien  has  not  been  adopted  in  Delaware, 
but  it  has  been  discussed  in  Budd  v.  Busti,  i  Harr.  69;  Goodwin  v. 
Collins,  3  Del.  Ch.  189 ;  Cannon  v.  Hudson,  6  Houst.  21 ;  and  the  trend 
of  opinion  seems  to  be  against  the  applicability  of  the  rule  in  that 
state. 

Sec.  874.    Florida. 

The  vendor's  lien  is  recognized  in  Florida,  but  "every  unpaid  in- 
debtedness for  purchase  money  of  real  estate  does  not  necessarily  give 
to  the  grantor  a  vendor's  lien,"  and  a  lien  for  the  purchase  money 
created  by  express  agreement  is  in  the  nature  of  a  mortgage,  and  is  not 
a  vendor's  lien.  The  vendor's  lien  is  an  implied  one  and  is  waived  by 
a  lien  created  by  express  agreement.  McKeown  v.  Collins,  38  Fla.  276 
(21  So.  Rep.  103). 
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Sec.  875«    Georgia. 

"The  vendor's  equitable  lien  for  the  purchase  money  of  lands  is 
abolished  in  this  state."    Code  1895,  §  ^23. 

Sec.  876.    Idaho. 

"One  who  sells  real  property  has  a  vendor's  lien  thereon,,  inde- 
pendent of  possession,  for  so  much  of  the  price  as  remains  unpaid  and 
unsecured  otherwise  than  by  the  personal  obligation  of  the  buyer." 
Rev.  Stat.  1887,  §  3440.  A  vendor's  lien  is  waived  if  other  security 
than  that  which  the  law  gives  is  taken.  Hawkins  v.  Thurman,  i  Ida. 
598. 

Sec.  877.  Illinois. 
A  vendor  conveying  land  by  a  deed  which  divests  him  of  the  legal 
title  has  a  lien  for  such  part  of  the  purchase  price  as  remains  unpaid. 
Croft  V.  Perkins,  174  111.  627  (51  N.  E.  Rep.  816)  ;  and  such  a  lien  at- 
taches as  against  the  vendee  and  all  persons  claiming  under  him  with 
notice  or  as  volunteers,  Wilson  v.  Lyon,  51  111.  166;  Vail  v.  Drexel,  9 
111.  App.  439.  "In  respect  to"  a  vendor's  lien,  "a^purchaser  under  an 
executory  agreement  stands  on  no  other  or  different  footing  from  that 
of  a  grantee  under  a  conveyance  of  the  legal  title.  The  lien  is  in  rem, 
and  the  vendor  may  come  into  a  court  of  equity  in  the  first  instance 
to  enforce  it,  without  first  resorting  to  a  suit  at  law  to  recover  the 
amount  due."  Vail  v.  Drexel,  9  111.  App.  439.  A  vendor's  lien  is  per- 
sonal and  not  assignable  or  transferable  and  can  only  be  enforced  by 
the  vendor.  It  arises  only  by  implication.  Markoe  v.  Andros,  67  IlL 
34.  A  lien  on  land  conveyed  created  by  express  agreement  of  the 
vendor  and  purchaser  is  in  effect  a  mortgage  to  secure  the  purchase 
price,  and  not  a  vendor's  lien.    Yates  v.  Smith,  11  111.  App.  459. 

Sec.  878.    Indiana. 

A  vendor  has  an  equitable  lien  for  unpaid  purchase  money,  Nutter 
V.  Fouch,  86  Ind.  451;  Otis  v.  Gregory,  11 1  Ind.  504  (13  N.  E.  Rep. 
43)  ;  and  such  a  lien  may  exist  even  where  the  technical  relations  of 
vendor  and  vendee,  as  between  the  parties,  do  not,  Barrett  v.  Lewis, 
106  Ind.  120  (5  N.  E.  Rep.  910).  The  lien  can  be  enforced  only  after 
exhaustion  of  the  debtor's  personal  property.  Lord  v.  Wilcox,  99  Ind. 
491.  A  suit  to  enforce  a  vendor's  lien  is  an  action  in  rem,  Whetstone 
v.  Baker,  140  Ind.  213  (39  N.  E.  Rep.  868),  and  it  may  be  foreclosed 
without  reference  to  the  insolvency  of  the  debtor,  Stevens  v.  Flanna- 
gan,  131  Ind.  122  (30  N.  E.  Rep.  898).  The  lien  passes  with  the  debt 
as  an  incident,  and  without  special  assignment,  the  same  as  mortgages, 
Smith  V.  Mills,  145  Ind.  334  (43  N.  E.  Rep.  564;  44  N.  E.  Rep.  362). 
In  an  exchange  of  lands,  where  one  of  the  parties  agrees  to  pay  off 
liens  on  the  land  conveyed  by  her  but  fails  to  do  so,  the  other  party 
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may  pay  off  the  liens  and  enforce  a  vendor's  lien  for  the  amount  paid. 
Lowry  v.  Downey,  150  Ind.  364  (50  N.  E.  Rep.  79). 

Sec.  879.    Iowa. 

"No  vendor's  lien  for  unpaid  purchase  money  shall  be  enforce4  in 
-any  court  of  this  state  after  a  conveyance  by  the  vendee,  unless  such 
lien  is  reserved  by  conveyance,  mortgage  or  other  instrument  duly  ac- 
knowledged and  recorded,  or  unless  such  conveyance  by  the  vendee  is 
made  after  suit  by  the  vendor,  his  executor  or  assigns  to  enforce  such 
lien.  But  nothing  herein  shall  be  construed  to  deprive  the  vendor  of 
any  remedy  now  existing  against  conveyance  procured  through  the 
fraud  or  collusion  of  the  vendees  therein,  or  persons  purchasing  of  such 
vendees  with  notice  of  such  fraud  or  lien."  Ann.  Code  1897,  §  2924. 
Since  the  right  to  a  vendor's  lien  is  limited  to  the  unpaid  purchase 
money,  it  cannot  obtain  where  the  purchase  price  has  been  blended 
with  other  considerations,  by  contract  or  otherwise,  so  that  its  precise 
amount  cannot  be  ascertained.  Erickson  v.  Smith,  79  la.  374  (44  N. 
W.  Rep.  681). 

Sec.  880.    Kansas. 

The  doctrine  of  vendor's  lien  does  not  obtain  in  Kansas.  Simpson 
▼.  Mundee,  3  Kan.  172;  Brown  v.  Simpson,  4  Kan.  76. 

Sec.  881.    Kentucky. 

"When  any  real  estate  shall  be  conveyed,  and  the  consideration,  or 
any  part  thereof,  remains  unpaid,  the  grantor  shall  not  have  a  lien  for 
the  same,  against  bona  fide  creditors  and  purchasers,  unless  it  is  stated 
in  the  deed  what  part  of  the  consideration  remains  unpaid."  Carroll's 
Ky.  Stat.  1899,  §  2358.  Under  the  statute  a  general  statement  in  the 
deed  that  some  part  of  the  consideration  remains  unpaid  is  not  suffi- 
cient to  raise  a  lien,  but  it  clearly  must  appear  what  part  of  the  con- 
sideration remains  unpaid.  Pate  v.  Hayden,  4  Ky.  Law  Rep.  905.  " 
Where  a  vendor  orders  the  vendee  to  pay  a  part  of  the  purchase  money 
to  a  third  person,  the  lien  follows  the  assignment  as  a  necessary  inci- 
dent, especially  where  the  vendee  agrees  that  the  assignee  shall  have  a 
lien.  Pritchard  v.  Warner,  4  Ky.  Law  Rep.  349.  If  land  incumbered 
by  a  vendor's  lien  be  sold  in  parcels  to  different  persons,  liability  for 
the  purchase  money  under  the  lien  should  be  apportioned  pro  rata 
among  the  purchasers  of  the  several  parcels.  Merrifield  v.  Tyler,  8 
Ky.  Law  Rep.  422. 

Sec.  882.    Louisiana. 

The  lien  exists  by  operation  of  law  and  need  not  be  reserved  ex- 
pressly. Dejean  v.  Herbert,  31  La.  Ann.  729.  "The  privilege  granted 
to  the  vendor  on  the  immovable  sold  by  him,  extends  to  the  beasts  and 
agricultural  implements  attached  to  the  estate,  and  which  made  part 
of  the  sale."    Merrick's  Rev.  Civ.  Code,  Art.  3250.    "If  there  are  sev- 
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eral  successive  sales,  on  which  the  price  is  due  wholly  or  m  part,  the 
first  vendor  is  preferred  to  the  second,  the  second  to  the  third,  and  so 
through."    Merrick's  Rev.  Civ.  Code,  Art.  3251. 

Sec.  883.    Maine.  • 

The  doctrine  of  vendor's  lien  for  unpaid  purchase  money  is  not 
recognized  in  Maine,  and  is  declared  to  be  unsuited  to  the  conditions 
in  that  state.    Philbrook  v.  Delano,  29  Me.  41a 

Sec.  884.    Maryland. 

A  vendor's  lien  on  real  estate  for  unpaid  purchase  money  exists 
independent  of  a  special  agreement,  and  may  be  enforced  even  though 
the  legal  estate  has  not  been  conveyed.  Dance  v.  Dance,  56  Md.  433. 
The  lien  is  an  incident  of  every  sale  of  real  estate  where  purchase 
money  remains  unpaid,  if  not  waived,  Moreton  v.  Harrison,  i  Bland» 
491,  and  the  lien  exists  against  the  vended  and  those  claiming  under 
him  with  notice  of  the  lien.  McGonogal  v.  Plummcr,  30  Md.  422. 
"The  court  (chancery)  may  dec/ee  a  sale  to  enforce  a  vendor's  liea 
upon  any  estate  in  lands,  whether  legal  or  equitable,  or  may  decree  a 
sale  to  enforce  any  other  equitable  lien  thereon,  although  the  com- 
plainant may  have  a  perfect  remedy  at  law  for  the  money  for  which, 
the  lien  is  claimed."  Pub.  Gen.  Laws,  1888,  Art  16,  §  193. 

Sec.  885.    Massachusetts. 
The  implied  vendor's  lien  on  real  estate  for  unpaid  purchase 
money  does  not  exist  in  Massachusetts;  and  a  lien  for  such  money 
can  arise  only  by  written  agreement  of  the  parties.    Ahrend  v.  Odiome, 
118  Mass.  261  (19  Am.  Rep.  449). 

Sec.  886.    Michigan. 

"The  vendor's  Hen  upon  sale  of  real  estate  always  has  been  recog- 
nized in  this  state;  the  earliest  reported  case  being  that  of  Carroll  v. 
Van  Rensselaer,  Harr.  Ch.  225.  The  doctrine  generally  stated  is  that 
the  vendor  of  land  who  has  taken  no  security,  although  he  has  made 
an  absolute  deed  and  acknowledged  the  receipt  of  the  purchase  price, 
yet  retains  an  equitable  lien  for  the  purchase  money,  unless  there  be 
an  express  or  implied  waiver  and  discharge  of  it,  which  will  be  en- 
forced in  equity  against  the  vendee,  volunteers  and  all  others  claiming 
under  him  with  notice."  Dunton  v.  Outhouse,  64  Mich.  419  (31  N. 
W.  Rep.  411).  See  Hiscock  v.  Norton,  42  Mich.  320  (3  N.  W.  Rep. 
868)  ;  Richards  v.  Shingle  &  Lumber  Co.,  74  Mich.  57  (41  N.  W.  Rep. 
860)  ;  Balow  v.  Teutonia,  Farmers',  etc.,  Ins.  Co.,  77  Mich.  540  (43 
N.  W.  Rep.  924).  The  vendor's  lien  is  not  limited  to  sales  of  legal 
titles  or  titles  in  fee,  but  applies  to  all  recognized  titles,  equitable  and 
legal.    Ortman  v.  Plummer,  52  Mich  yy  (17  N.  W.  Rep.  703). 
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Sec.  887.    Minnesota. 

The  vendor's  lien  obtains  in  Minnesota,  Duke  v.  Balme,  16  Minn« 
306 ;  Brown  v.  O'Brien,  39  Minn.  13  (38  N.  W.  Rep.  637)  ;  but  the 
lien  does  not  attach  where  both  real  and  personal  property  are  sold 
together  for  one  price  without  a  separate  value  being  placed  on  the 
real  estate,  nor  where  the  consideration  was  the  support  of  the  grantor 
during  life,  since  the  amount  of  charge  to  be  imposed  on  the  land  can- 
not be  ascertained.  Peters  v.  Tunell,  43  Minn.  473  (45  N.  W.  Rep. 
267  \  19  Am.  St.  Rep.  252). 

Sec.  888.    MississippL 

The  doctrine  of  vendor's  lien  exists  in  Mississippi,  and  is  held  to 
be  founded  upon,  an  implied  trust  between  the  vendor  and  the  pur- 
chaser, the  lien  being  a  part  of  the  contract  of  sale  and  raised  by  im- 
plication of  law.  Pitts  v.  Parker,  44  Miss.  247;  Money  v.  Dorsey,  7 
S.  &  M.  15;  Walt  V.  Hgrgraves,  42  Miss.  18;  Dodge  v.  Evans,  43  Miss. 
570;  Skaggs  V.  Nelson,  3  Cush.  88.  A  vendor's  lien  exists  for  unpaid 
purchase  money  in  favor  of  one  who  contracts  to  convey  land  to 
which  he  has  no  title,  where  he  procures  a  conveyance  of  the  land  to 
the  vendee.  Rutland  v.  Brister,  53  Miss.  683.  "The  assignee  of  a 
claim  for  the  purchase  money  of  land  may  enforce  the  vendor's  lien 
as  the  vendor  could."  Code  1892,  §  3503.  If  the  lien  be  expressly  re- 
served it  runs  with  the  land  and  is  an  incumbrance  not  only  in  favor 
of  the  vendor,  but  for  his  assignee  of  the  purchase  money  note.  Moore 
v.  Lackey,  53  Miss.  85. 

Sec.  889.    Missouri. 

Unpaid  purchase  money  for  land  constitutes  a  lien  on  the  land, 
as  against  the  purchaser  and  those  who  claim  under  him  with  notice. 
McKnight  v.  Bright,  2  Mo.  no;  Delassus  v.  Poston,  19  Mo.  425;  Da- 
vis V.  Lamb,  30  Mo.  441;  Pratt  v.  Clark,  57  Mo.  189;  Zall  v.  Corna- 
han,  83  Mo.  35.  "The  lien  for  unpaid  purchase  money  of  real  estate 
is  recognized  to  the  same  extent  in  case  of  sale  of  equitable  estate  as 
of  a  legal  one."  Bledsoe  v.  Gaines,  30  Mo.  448.  A  vendor's  lien  is 
not  a  vested  interest  in  property,  Phillips  v.  Scholl,  21  Mo.  App.  38; 
but  it  is  assignable,  Dickason  v.  Fisher,  137  Mo.  342  (37  S.  W.  Rep. 
1114). 

Sec.  890.    Montana. 

"One  who  sells  real  property  has  a  vendor's  lien  thereon,  inde- 
pendent of  possession,  for  so  much  of  the  price  as  remains  unpaid 
and  unsecured,  otherwise  than  by  the  personal  obligation  of  the  buyer." 
Ann.  Codes  1895,  §  3930.  "Where  a  buyer  of  real  property  gives  to 
the  seller  a  written  contract  for  payment  of  all  or  part  of  the  price, 
an  absolute  transfer  of  such  contract  by  the  seller  waives  his  lien  te 
the  extent  of  the  sum  payable  under  the  contract;  but  a  transfer  of 
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such  contract  in  trust  to  pay  debts,  and  return  the  surplus,  is  not  a 
waiver  of  the  lien."    Ann.  Code  1895,  §  393 1- 

Sec.  89  !•    Nebraska. 

A  vendor's  lien  for  purchase  money  does  not  exist  where  the  ven- 
dor has  conveyed  by  deed  of  absolute  conveyance,  as  such  doctrine  is 
repugnant  to  the  statutes  of  the  state  relating  to  real  estate,  Edmins- 
ter  V.  Higgins,  6  Neb.  265;  Rhea  v.  Reynolds,  12  Neb.  128  (10  N.  W. 
•^ep.  549) ;  Ansley  v.  Pasahro,  22  Neb.  662  (35  N.  W.  Rep.  885) ; 
Bloomfield  State  Bank  v.  Miller,  55  Neb.  250  (75  N.  W.  Rep.  569;  70 
Am.  St.  Rep.  381 ;  44  L.  R.  A.  387)  ;  but  a  vendor  of  real  estate  has  an 
equitable  lien  on  land  for  unpaid  purchase  money,  as  between  him  and 
the  vendee  and  those  claiming  under  him  with  notice,  where  the  vendor 
has  contracted  only  to  convey,  but  has  made  no  conveyance,  Birdsall 
V.  Cropsey,  29  Neb.  672  (44  N.  W.  Rep.  857)  ;  Rhea  v.  Reynolds,  12 
Neb.  128  (10  N.  W.  Rep.  549). 

Sec.  892.    Nevada. 

The  doctrine  of  vendor's  lien  has  been  recognized  in  Nevada.  See 
Gibson  v.  Miln,  i  Nev.  526;  Toambs  v.  Consol.  Poe  Min.  Co.,  15  Nev. 

444. 

Sec.  893.    New  Hampshire. 
Whether  the  vendor's  equitable  lien  exists  in  New  Hampshire  was 

discussed  but  not  decided  in  Arlin  v.  Brown,  44  N.  H.  102,  it  being 
decided  that  such  lien  could  not  be  enforced  where  the  only  consid- 
eration for  the  conveyance  of  the  real  estate  was  an  agreement  to  sup- 
port the  grantor  during  the  remainder  of  his  life. 

Sec.  894.    New  Jersey. 

"The  right  of  a  vendor  of  lands  to  a  lien  in  equity  for  unpaid  pur- 
chase money  has  been  fully  and  repeatedly  recognized  by  this  court 
and  is  now  a  part  of  its  established  jurisprudence,"  and  the  lien  may 
be  enforced  against  the  vendee  and  his  heirs  and  all  persons  taking 
from  them  as  volunteers,  and  against  purchasers  for  value  with  no- 
tice. Porter  v.  Woodruff,  36  N.  J.  Eq.  174,  482;  Acton  v.  Waddington,. 
46  N.  J.  Eq.  16  (18  Atl.  Rep.  356). 

Sec.  895.    New  Mexico. 

The  implied,  equitable  vendor's  lien  for  unpaid  purchase  money  of 
real  estate  is  recognized  in  New  Mexico.  Bates  v.  Childers,  5  N.  M. 
62  (20  Pac.  Rep.  164). 

Sec.  896.    New  York. 

A  vendor  of  real  estate  has  a  lien  thereon  for  unpaid  purchase 
money  so  long  as  the  land  remains  in  the  hands  of  the  vendee,  in  the 
absence  of  any  express  or  implied  waiver,  Stafford  v.  Van  Rensselaer, 
9  Cow.  315;  Garson  v.  Green,  i  Johns.  Ch.  308;  Fish  v.  Rowland,  I 
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Paige,  20;  Bradley  v.  Basley,  i  Barb.  Ch.  125;  Walrath  v.  Abbott,  75 
Hun,  445  (27  N.  Y.  Supp.  529) ;  and  "the  liea  exists,  not  only  against 
the  original  vendee,  but  against  subsequent  purchasers  and  incum- 
brancers, either  when  they  advance  no  new  consideration  or  have  no- 
tice." Hallock  V.  Smith,  3  Barb.  267 ;  Burlingame  v.  Robbins,  21  Barb. 
327.  The  lien  lakes  precedence  over  the  claim  for  dower  of  the  widow 
of  the  purchaser.  Warner  v.  Van  Alstyne,  3  Paige,  513.  The  lien 
does  not  exist  where  the  sole  consideration  for  the  conveyance  is  a 
promise  to  support  the  grantor.  Camp  v.  Gifford,  67  Barb.  434.  Land 
purchased  by  a  corporation  may  be  subject  to  a  vendor's  lien  although 
the  corporation  may  have  no  power  to  create  a  lien.  The  presumption 
is  that  the  vendor  intends  to  retain  a  lien  for  unpaid  purchase  money. 
Dubois  V.  Hull,  43  Barb.  26.  Although  a  vendor's  lien  is  assignable, 
yet  if  the  debt  for  purchase  money  be  assigned  without  apt  words  to 
pass  the  lien,  it  will  operate  as  an  extinguishment  of  the  lien.  Smith 
V.  Smith,  9  Abb.  Prac.  (N.  S.)  420,  i  Sheld.  238;  Lamberton  v.  Van 
Voorhis,   15  Hun)»336. 

Sec.  897.    North  Carolina. 

The  implied  vendor's  equitable  lien  does  not  exist  in  North  Caro- 
lina. Draper  v.  Allen,  114  N.  C.  50  (19  S.  E.  Rep.  61)  ;  Peck  v.  Cul- 
berson, 104  N.  C.  425  (10  S.  E.  Rep.  511),  and  cases  cited.  While  the 
above  statement  seems  to  be  the  settled  rule,  yet  there  are  cases  which 
appear  to  support  the  vendor's  lien.  See  Hadley  v.  Nash,  69  N.  C.  162 ; 
Bums  V.  McGregor,  90  N.  C.  222;  Barnes  v.  McCullers,  108  N.  C.  46 
(12  S.  E.  Rep.  994)  ;  Harper  v.  McCombs,  109  N.  C.  714  (14  S.  E. 
Rep.  41). 

Sec.  898.    North  Dakota. 

"One  who  sells  real  property  has  a  special  or  vendor's  Hen  there- 
on, independent  of  possession,  for  so  much  of  the  price  as  remains 
unpaid  and  unsecured  otherwise  than  by  the  personal  obligation  of  the 
buyer."  Rev.  Codes,  1899,  §  4830.  "The  liens  defined  in  §§  4830, 
4834,  shall  be  subject  to  the  rights  of  subsequent  creditors  without  no- 
tice, or  purchasers  or  incumbrancers  in  good  faith  and  for  value." 
Rev.  Codes  1899,  §  4832.  "When  a  buyer  of  real  property  gives  to  the 
seller  a  written  contract  for  pajrment  of  all  or  part  of  the  price,  an 
absolute  transfer  of  such  contract  by  the  seller,  waives  his  lien  to  the 
extent  of  the  sum  payable  under  the  contract,  but  a  transfer  of  such 
property  in  trust  to  pay  debts  and  return  the  surplus  is  not  a  waiver 
of  the  hen."    Rev.  Codes  1899,  §  4831. 

Sec.  899.    Ohio. 

"The  subsequent  sections  of  this  subdivision  (Execution,  Subd. 
III.)  ♦  *  *  shall  not  extend  *  ♦  *  to  impair  the  lien  by  mort- 
gage or  otherwise,  of  the  vendor  for  the  purchase  money  of  the  prem- 
ises in  question."  Rev.  Stat.,  §  5434.    "The  principle  that  the  vendor 
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has  a  lien  upon  the  land  sold,  for  the  purchase  money,  while  the  same 
remains  in  the  possession  of  the  vendee,  or  his  assignee  with  notice, 
is  too  well  established  to  be  controverted.  Williams  v.  Roberts,  5 
Ohio,  35.  The  lien  cannot  exist  prior. to  the  passing  of  the  legal  title 
from  the  vendor.  Bush  v.  Kinsley,  14  Ohio,  23;  O'Connor  v.  Smith, 
40  O.  St.  214.  The  sale  of  an  easement  in  land  may  give  rise  to  a  ven- 
dor's lien.  Dayton,  etc.,.R.  Co.  v.  Lewton,  20  O.  St.  401.  See  Elliott 
v.  Plattor,  43  O.  St.  198  (i  N.  E  Rep.  222). 

Sec.  goo.    Oklahoma. 

"One  who  sells  real  property  has  a  special  or  vendor's  lien  there- 
on, independent  of  possession,  for  so  much  of  the  price  as  remains  un- 
paid, and  unsecured  otherwise  than  by  the  personal  obligation  of  the 
buyer."  Stat.  1893,  §  3205.  "The  liens  defined  in  §§  3205,  3209  are 
valid  against  every  one  claiming  under  the  debtor  except  a  purchaser 
or  incumbrancer  in  good  faith  and  for  value."  Stat.  1893,  §  3207. 
"Where  the  buyer  of  real  property  gives  the  seller^ia  written  contract 
for  payment  of  all  or  part  of  the  price,  an  absolute  transfer  of  such 
contract  by  the  seller,  waives  his  lien  to  the  extent  of  the  sum  payable 
under  the  contract,  but  a  transfer  of  such  contract  in  trust  to  pay 
debts,  and  return  the  surplus,  is  not  a  waiver  of  the  lien."  Stat.  1893, 
§3206. 

Sec.  901.    Oregon. 

Upon  a  review  of  its  previous  decisions  and  the  authorities  in 
general  it  is  held  by  the  supreme  court  of  this  state  that  the  doctrine 
of  a  vendor's  equitable  lien  is  repugnant  to  the  registration  law  and 
general  policy  of  this  state,  and  is  no  part  of  its  law.  Frame  v.  Sliter, 
29  Or.  121  (Ballards*  Law  Real  Prop.,  Vol.  V,  §§  952-954). 

■ 

Sec.  902.    Pennsylvania. 

A  purchase  money  lien  exists  on  real  estate  sold  by  trustees,  exec- 
utors, guardians,  etc.  See  2  Pepper  &  Lewis'  Digest,  p.  4052,  §  8. 
The  implied  equitable  vendor's  lien  for  unpaid  purchase  money  docs 
not  exist  in  Pennsylvania  where  the  legal  title  has  been  conveyed  to  the 
purchaser,  yet  the  parties,  by  express  words  in  the  deed,  may  create 
a  lien  for  unpaid  purchase  money.  Killheffer  v.  Carpenter,  10  L.  Bar. 
21;  Heister  v.  Green,  48  Pa.  St.  96;  Stephens'  Appeal,  38  Pa.  St.  9; 
Hepburn  v.  Snyder,  3  Pa.  St.  72.  If,  however,  the  vendor  retains  the 
legal  title,  a  vendor's  lien  exists  for  unpaid  purchase  money,  Kline  v. 
Lewis,  I  Ash.  3;  Zerby  v.  Zerby,  9  Watts,  234;  and  such  lien  prevails 
against  the  vendee  of  the  equitable  title,  New  York  &  Cleveland  Gas- 
Coal  Co.  V.  Plumer,  96  Pa.  St.  99. 

Sec.  903.     Rhode  Island. 

The  existence  of  the  vendor's  lien  for  unpaid  purchase  money 
was  doubted  in  Perry  v.  Grant,  10  R.  I.  334;  but  in  Kent  v.  Gerhard, 
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12  R.  I.  92  (34  Am.  Rep.  612),  and  Reynolds  v.  Hennessy,  17  R.  I. 
169  (20  AtL  Rep.  307;  23  Atl.  Rep.  639),  the  existence  of  the  lien  is 
recognized. 

Sec.  904.    South  Carolina. 

The  equitable  vendor's  lien  for  unpaid  money  for  real  estate  has 
been  repudiated  in  South  Carolina.  Morse  v.  Adams,  2  S.  C.  56,  and 
cases  there  cited. 

Sec.  905.    South  Dakota. 

"One  who  sells  real  property  has  a  special  or  vendor's  lien 
thereon,  independent  of  possession,  for  so  much  of  the  price  as  remains 
unpaid,  and  unsecured  otherwise  than  by  the  personal  obligation  of  the 
buyer."  Ann.  Stat.  1899,  §  5639.  "Where  a  buyer  of  real  property 
gives  to  the  seller  a  written  contract  for  the  payment  of  all  or  part 
of  the  price,  an  absolute  transfer  of  such  contract  by  the  seller,  waives 
his  lien  to  the  extent  of  the  sum  payable  under  the  contract,  but  a 
transfer  of  such  contract  in  trust  to  pay  debts,  and  return  the  surplus 
is  not  a  waiver  of  the  lien."    Ann.  Stat.  1899,  §  5640. 

Sec.  906.    Tennessee. 

"The  vendor  of  land,  as  each  payment  of  the  purchase  money 
becomes  due,  may  bring  his  suit  to  enforce  his  lien  as  vendor,  and  may 
have  so  much  of  the  land  sold  as  may  be  necessary  to  pay  the  money 
then  due."  Shannon's  Code,  1896,  §  5326.  "The  suit  shall  be  retained 
in  court,  and,  as  each  of  the  payments  becomes  due,  the  court  shall 
direct  a  sufficient  quantity  of  the  land  to  be  sold  to  satisfy  the  same." 
Shannon's  Code,  1896,  §  5327.  "If  the  land  cannot  be  divided  without 
great  injury  to  the  parties,  or  if  the  vendee  so  direct,  the  court  shall 
order  it  all  to  be  sold  at  one  time,  making  the  payments  to  fall  due 
at  such  times  as  the  purchaser  has  agreed  to  pay  the  vendor;  and 
the  money,  as  collected,  shall  be  applied  to  the  payment  of  the  install- 
ments due  the  vendor."    Shannon's  Code  1896,  §  5328. 

Sec.  907.    Texas. 

It  has  been  held  by  the  supreme  court  of  Texas,  from  its  first 
organization,  that  the  vendor  of  land  has  an  equitable  lien  on  it  for 
unpaid  money,  unless  such  lien  has  been  expressly  or  impliedly  waived 
or  abandoned.  Flannagan  v.  Cushman,  48  Tex.  244;  Rogers  v.  Bluin, 
56  Tex.  I ;  Joiner  v.  Perkins,  59  Tex.  300 ;  Foster  v.  Andrews,  4  Tex. 
Civ.  App.  429  (23  S.  W.  Rep.  610).  The  lien  arises  by  operation  of 
law  and  is  not  created  by  contract.  Wynn  v.  Flannegan,  25  Tex. 
778;  Joiner  v.  Perkins,  59  Tex.  300;  Slaughter  v.  Owens,  60  Tex.  668; 
Houston  V.  Dickson,  66  Tex.  79;  Helm  v.  Weaver,  69  Tex.  143.  The 
transfer  of  purchase  money  notes  carries  the  lien,  unless  a  contrary 
intention  is  shown,  Flannagan  v.  Cushman,  48  Tex.  241;  De  Bruhl  v. 
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Moas,  <u  Tex.  464;  and  the  lien  is  not  affected  by  the  substitution  of 
other  notes  for  the  original  purchase  money  notes,  Robertson  v.  Guerin, 
50  Tex.  317;  Flannagan  v.  Cushman,  48  Tex.  241;  Helm  v.  Weaver, 
69  Tex.  143 ;  Baker  v.  Collins,  4  Tex.  Civ.  App.  520  (23  S.  W.  Rep. 
493).  A  subsequent  purchaser  of  land  without  notice  that  a  vendor's 
lien  exists  on  the  land,  is  not  affected  by  the  lien,  where  neither  the 
deed  nor  the  purchase  money  note  reserved  a  lien.  Taylor  v.  Callaway, 
7  Tex.  Civ.  App.  461  (27  S.  W.  Rep.  934). 

"All  notes  executed  for  the  purchase  money  of  real  estate  pur- 
chased under  the  provisions  of  this  chapter  (Estates  of  Decedents)  shall 
hold  the  vendor's  lien  on  the  real  estate  for  which  they  were  given 
against  all  purchasers  having  notice,  express  or  implied,  in  favor  of 
the  estate,  whether  the  mortgage  be  recorded  or  not,  and  such  lien 
shall  in  no  case  be  waived."  Sayles'  Civ.  Stat.  1897,  §  2150.  "The 
property  of  counties,  cities  and  towns,  owned  and  held  only  for  public 
purposes,  *  *  *  shall  also  be  exempt  from  forced  sale;  provided^ 
that  nothing  herein  shall  prevent  the  enforcement  of  the  vendor's 
lien  *  *  ♦  or  other  liens  existing  on  the  eighteenth  day  of  April, 
1876,  when  the  existing  constitution  went  into  effect"  Sayles*  Civ. 
Stat.  1897,  §  2399. 

Sec.  908.    Utah. 

The  vendor's  lien  is  recognized  in  Haslam  v.  Haslam,  19  Utah, 
I  (56  Pac.  Rep.  243),  in  which  case  the  vendor  had  not  executed  a 
deed  of  conveyance. 

Sec.  909.    Vermont. 

"The  vendor  of  real  estate  shall  have  no  lien  thereon  for  unpaid 
purchase  money,  except  such  lien  as  is  created  and  evidenced  by  deed, 
executed,  acknowledged  and  recorded  like  deeds  of  conveyance  of  real 
estate."    Rev.  Stat.  1880,  §  1937. 

Sec.  910.    Virginia. 

"If  any  person  hereafter  convey  any  real  estate,  and  the  pur- 
chase money,  or  any  part  thereof,  remain  unpaid  at  the  time  of  the 
conveyance,  he  shall  not  thereby  have  a  lien  for  such  unpaid,  pur- 
chase money,  unless  such  lien  is  expressly  reserved  on  the  face  of  the 
conveyance."    Code  1887,  §  2474. 

Sec.  911.    Washington. 

Real  property  which  has  been  conveyed  by  absolute  deed  is  not 
subject  to  a  vendor's  lien  for  unpaid  purchase  money  where  no  such 
lien  has  been  reserved  by  the  deed  or  by  agreement  between  the 
parties.  Smith  v.  Allen,  18  Wash,  i  (50  Pac.  Rep.  783;  63  Am.  St, 
Rep.  864;  39  L.  R.  A.  82). 
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Sec.  9X2.    West  Virginia. 

"If  any  person  convey  any  real,  estate  and  the  purchase  money, 
or  any  part  thereof,  remain  unpaid  at  the  time  of  the  conveyance,  he 
shall  not  thereby  have  a  lien  for  such  unpaid  purchase  money,  unless 
such  lien  is  expressly  reserved  on  the  face  of  the  conveyance."  Worth's 
Code  1899,  p.  698;  Scraggs  v.  Hill,  43  W.  Va.  162  {27  S.  E.  Rep.  310). 

Sec.  913.    Wisconsin. 

The  vendor's  equitable  lien  for  unpaid  purchase  money  for  real 
estate  conveyed  to  the  purchaser  is  recognized  as  an  established  rule 
in  Wisconsin.  The  lien,  however,  may  be  lost  or  waived  under  cer- 
tain circumstances.  Tobey  v.  McAllister,  9  Wis.  429.  'See  Pierce  v. 
Milwaukee,  etc.  R.  Co.,  24  Wis.  551  (i  Am.  Rep.  203)  ;  Willard  v. 
Reas,  26  Wis.  540.  "The  right,  however,  is  not  a  lien  in  the  strict 
sense  of  the  term,  although  it  is  commonly  spoken  of  as  such.  It  is 
not  an  interest  in  the  land  reserved  by  the  vendor,  but  is  a  mere 
equitable  right  to  a  lien.  Till  the  right  is  judicially  fixed  upon  the 
land,  the  vendor  is  possessed  of  but  the  capacity  to  acquire  a  lien, 
which  he  may  lose  in  various  ways.**  Berger  v.  Berger,  104  Wis. 
282  (80  N.  W.  Rep.  585).  The  lien  may  be  enforced  against  the  widow 
and  the  heirs  of  the  vendee.  Crowe  v.  Colbeth,  63  Wis.  643  (24  N. 
W.  Rep.  478).  Since  the  lien  is  a  mere  chose  in  action,  upon  the 
death  of  the  vendor  the  lien  goes  to  his  legal  representatives,  and  not 
to  his  widow  and  heirs.  Evans  v.  Enloe,  70  Wis.  345  (34  N.  W. 
Rep.  918;  36  N.  W.  Rep.  22)  ;  Berger  v.  Berger,  104  Wis.  282  (80  N, 
W.  Rep.  585). 


WASTE. 


EPITOME  OF  CASES. 

Sec.  914.  What  constitutes— Sale  of  timber  by  life 
tenant.  A  purchaser  of  a  mortgagor's  equity  of  redemption 
who  removes  from  the  premises  a  building  erected  by  the 
latter  in  pursuance  of  a  covenant  in  his  mortgage,  with 
knowledge  of  the  facts,  will  be  held  guilty  of  wilful  waste 
and  will  be  charged  with  the  highest  value  of  the  building 
which  the  evidence  reasonably  will  warrant,  not  exceeding 
the  amount  of  the  deficiency  caused  to  the  mortgagee  by 
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such  removal.  Tate  v.  Field,  57  N.  J.  Eq.  53  (40  Atl.  Rep. 
206).  While  a  widow  to  whom  land  of  her  deceased  hus- 
band has  been  assigned  as  a  homestead  during  her  life  or 
widowhood  and  the  minority  of  their  children,  is  entitled 
tc  a  reasonable  and  proper  use  thereof,  and  of  the  timber 
thereon,  for  the  benefit  of  herself  and  the  other  beneficiaries 
ol  the  homestead,  she  cannot,  as  against  the  rights  of  those 
who  will  be  entitled  to  the  property  in  reversion  after  the 
homestead  estate  shall  have  expired,  make  a  sale  of  the 
standing  timber  on  the  land,  when  it  appears  that  the  same 
will  injure  the  value  oLthe  freehold,  and  is  not  essential 
to  a  legitimate  use  of  the  property  for  homestead  purposes. 
Smith  v.  Smith,  105  Ga.  106  (31  S.  E.  Rep.  135).  The 
court  say :  "Timber  growing  on  land  is  a  part  and  parcel 
of  the  realty.  Pritchett  v.  Davis,  loi  Ga.  236  (28  S.  E. 
Rep.  666;  65  Am.  St.  Rep.  298).  It  is  a  part  of  the  in- 
heritance. 28  Am.  &  Eng.  Enc.  Law,  p.  870.  And  while 
a  tenant  for  life  or  years  is  entitled,  of  common  right,  to 
take  prudently  sufficient  estovers,  unless  restrained  by  con- 
tract, or  to  take  timber  for  reasonable  repairs, — Gower  v. 
Eyre,  Coop.  160;  Alexander  v.  Fisher,  7  Ala.  514;  Calvert 
V,  Rice,  91  Ky.  533  (16  S.  W.  Rep.  351;  34  Am.  St.  Rep. 
240). — yet  such  tenant  has  no  right  to  sell  the  timber, 
where  such  sale  is  not  an  incident  to  the  reasonable  en- 
joyment of  his  estate.  In  Davis  v.  Gilliam,  40  N.  C.  308, 
the  court  said :  *  We  should  hold,  as  the  state  of  the  coun- 
try now  is,  that  a  tenant  for  life  of  land  entirely  wild  might 
clear  as  much  of  it  for  cultivation  as  a  prudent  owner  of 
the  fee  would,  and  might  sell  the  timber  that  grew  on  that 
part  of  the  land.  Clearing  for  cultivation  has,  according 
to  the  decisions,  peculiar  claims  for  protection;  and  a  sale 
of  the  timber  from  the  field  cleared  justly  may  be  made  in 
compensation  for  clearing  and  bringing  it  into  cultivation. 
But  it  seems  altogether  unjust  that  a  particular  tenant 
should  take  off  the  timber  without  any  adequate  compen- 
sation to  the  estate  for  the  loss  of  it;  for  he  takes  in  that 
case,  not  the  product  of  the  estate  arising  in  his  own  time, 
but  he  takes  that  which  nature  has  been  elaborating  through 
ages,  being  a  part  of  the  inheritance  itself,  and  that,  too, 
which  imparts  to  it  its  chief  value.'  In  the  case  of  Davis 
V.  Clark,  40  Mo.  App.  515,  the  principle  is  applied  that 
cutting  timber  for  the  purpose  of  cultivation   (if  it  does 
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not  lessen  the  value  of  the  inheritance)  is  a  privilege  fol- 
lowing a  tenancy  for  life,  when  it  is  necessary  for  the  proper 
and  reasonable  enjoyment  of  the  estate,  and  as  long  as  the 
tenant  only  acts  in  so  doing  in  conformity  to  good  hus- 
bandry, regard  being  had  to  the  situation  of  the  country  and 
the  comparative  value  of  the  timber.  But  this  is  a  priv- 
ilege which  can  only  be  exercised  for  the  purpose  men- 
tioned; that  is,  the  proper  and  reasonable  enjoyment  of  the 
estate.  Therefore,  cutting  and  destroying  timber,  not  for 
firewood,  repairs  to  the  premises,  or  for  cultivation,  but  for 
the  purpose  of  converting  it  into  railroad  ties  for  the  mar- 
ket, will  constitute  waste,  for  which  the  defendant  will  be 
liable.  See,  also,  Webster  v.  Peet,  97  Mich.  327  (56  N. 
W.  Rep.  558) ;  Weatherby  v.  Wood,  29  How.  Prac.  404 ; 
Brashear  v.  Macey,  3  J.  J.  Marsh,  93.  It  is  committing 
waste  for  a  tenant  for  life  to  sell  and  authorize  the  cutting 
and  removal  of  valuable  timber  trees  growing  on  the  land. 
Modlin  V.  Kennedy,  53  Ind.  267." 


WATERS  AND  WATER  COURSES. 


EPITOME  OF  CASES. 

Sec.  915.  Subterranean  or  percolating  waters.  A  well 
which  intercepts  the  percolating  waters  feeding  a  stream 
before  they  reach  the  channel  thereof  does  not  amount  to 
a  diversion  of  the  channel  of  the  stream.  Wilson  v.  Ward, 
26  Colo.  39  (56  Pac.  Rep.  573).  There  are  no  correlative 
rights  between  owners  of  adjoining  land  in  respect  to  per- 
colating waters,  which  are  regarded  as  a  part  of  the  earth 
itself,  as  much  as  the  soil  and  the  stones,  with  the  same 
absolute  right  of  use  and  appropriation  by  the  owner  of 
the  land  in  which  they  are;  and  the  doctrine  of  prescrip- 
tion is  not  applicable  to  such  waters,  nor  does  the  grant 
of  a  spring  fed  by  percolating  waters  give  the  grantee  any 
right  in  them  before  they  reach  the  spring.     Wheelock  -vj. 
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Jacobs,  70  Vt.  162  (40  Atl.  Rep.  41 ;  43  L.  R.  A.  105 ;  67 
Am.  St.  Rep.  659).  Whenever  a  stream  is  hidden  in  the 
earth  so  that  its  course  is  not  discoverable  from  the  surface 
there  can  be  no  such  thing  as  a  prescription  in  favor  of 
an  adjacent  proprietor  to  have  an  uninterrupted  flow  of  such 
stream  through  the  land  of  his  neighbor.  Crescent  Min.  Co. 
v.  Silver  King  Mim  Co.,  17  Utah,  444  (54  Pac.  Rep.  244;  70 
Am.  St.  Rep.  810).  Citing,  Haldeman  v.  Bruckhardt,  45 
Pa.  St.  514  (84  Am.  Dec.  511)  ;  Lybes'  Appeal,  106  Pa.  St. 
626  (51  Am.  Rep.  542) ;  Buffner  v.  Harris,  5  R.  I.  243. 
Percolating  water  from  a  mining  claim,  after  passing  into 
an  underground  artificial  tunnel,  dug  for  the  purpose  of  de- 
veloping a  mine,  and  not  naturally  flowing  from  or  in  a 
natural  stream,  with  well-defined  channel,  banks  and  course, 
is  not*  subject  to  appropriation  by  another  while  the  water 
remains  in  the  tunnel  upon  the  owner's  land ;  but  if  waters 
are  allowed  to  flow  into  an  artificial  lake  upon  the  public 
domain,  they  are  subject  to  appropriation  after  they  have 
left  the  tunnel  upon  the  land  of  the  owner.  But  such  ap- 
propriator  does  not  thereby  acquire  an  easement  in  the 
mine  or  tunnel,  or  a  prescriptive  right  to  have  the  same 
flow  from  the  tunnel  into  the  lake  uninterruptedly  and  con- 
tinuously, although  he  has  used  the  waters  of  the  lake  con- 
tinually for  seven  years.  Crescent  Min.  Co.  v.  Silver  King 
Min.  Co.,  17  Utah,  444  (54  Pac.  Rep.  244,  70  Am.  St,  Rep. 
810).  See  opinion  for  exhaustive  discussion  of  percolating 
waters. 

Sec.  916.  Mill  dams  and  water  rights.  Any  interest 
of  the  owner  of  a  mill  and  mill  dam  in  the  waters  above 
his  dam  is  property  which  cannot  be  taken  under  eminent 
domain  without  compensation,  Butler  Hard-Rubber  Co.  v. 
City  of  Newark,  61  N.  J.  L.  32  (40  Atl.  Rep.  224)  ;  but  a 
municipality  charged  with  the  duty  of  repairing  a  bridge 
on  a  public  highway  may  require  the  owner  of  a  dam  below 
the  bridge  to  draw  the  water  as  low  as  is  necessary  for 
the  convenient  prosecution  of  the  work,  and  he  cannot  re- 
cover for  the  inconvenience  and  delay  caused  thereby,  Town 
of  East  Montpelier  v.  Wheelock,  70  Vt.  391  (41  Atl.  Rep. 
432).  An  easement  acquired  by  reservation  or  grant  to 
raise  the  water  of  a  stream  to  a  certain  height,  appurtenant 
tp  a  mill  privilege,  is  appurtenant  to  every  part  of  the  mill 
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privilege;  and  an  easement  for  maintaining  a  mill  dam  is 
not  lost  by  the  taking  down  of  the  dam  ior  the  purpose  of 
building  a  new  one  or  by  changing  its  location  where  the 
water  is  not  raised  beyond  the  height  limited  by  the  ease- 
ment, Forbes  v.  Commonwealth,  172  Mass.  289  (52  N.  E. 
Rep.  511).  Where,  in  a  conveyance  of  an  elevator  the 
grantor  for  an  additional  consideration  granted  the  right 
to  the  perpetual  use  of  a  water  supply  connected  with  a 
mill  situated  upon  his  adjoining  land,  **also,  the  perpetual 
right  to  the  use  of  all  the  machinery  necessary  to  the  suc- 
cessful application  and  use  of  the  said  water  power  to  op- 
erate said  elevator,"  it  is  held  that  such  a  grant  operated 
as  a  covenant  running  with  the  land  conveyed,  imposing 
an  easement  upon  the  land  on  which  the  mill  was  situated, 
and  that  the  right  conveyed  was  not  limited  to  the  use  of 
the  power  by  means  of  the  machinery  in  existence  at  the 
time  of  the  contract,  nor  was  it  extinguished  by  the  de- 
struction of  the  buildings  on  the  servient  estate.  Hottell 
V.  Farmers'  Protective  Ass'n,  25  Colo.  67  (53  Pac.  Rep.  327; 
71  Am.  St.  Rep.  109).  For  construction  of  particular  con- 
veyance of  a  mill  and  mill  dam,  see  Butler  Hard-Rubber 
Co.  V.  City  of  Newark,  61  N.  J.  L.  32  (40  Atl.  Rep.  224). 
An  occupant  of  premises  who  tenders  in  advance  to  a 
water  company  its  ordinary  charges  for  supplying  water  to 
his  premises  cannot  be  denied  the  right  to  such  supply  on 
account  of  unpaid  water  bills  of  a  previous  occupant  in  the 
absence  of  a  statute  giving  the  water  company  such  rights. 
Turner  v.  Revere  Water  Co.,  171  Mass.  329  (50  N.  E.  Rep. 
634 ;  68  Am.  St.  Rep.  432 ;  40  L.  R.  A.  657) .  Contracts  made 
with  the  agents  of  the  state  for  the  use  of  the  water  of  a 
canal  terminate  with  the  abandonment  of  the  use  of  the 
canal  by  the  state,  and  no  action  will  lie  against  the  state 
for  the  abandonment.  Vougbt  v.  Columbus,  H.  V.  &  R. 
R,  Co.,  58  O.  St.  123  (50  N.  E.  Rep.  442).  Parties  owning 
separate  rights  in  a  common  water  power  may  have  them 
determined  by  a  proceeding  in  equity ;  and  the  construction 
of  a  common  flume  by  the  owners  of  the  separate  parts  of 
a  water  power,  does  not  bar  their  right  to  the  partition 
of  the  flume  during  its  continuance  where  there  is  nothing 
in  the  agreement  to  that  effect.  Hooker  v.  McLeod,  70  Vt. 
327  (41  Atl.  Rep.  234).  Injunctions  will  not  be  issued  be- 
tween tenants  in  common  of  a  water  power  until  their  re- 
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spective  rights  therein  have  been  established  by  an  action 
at  law.  W.  H.  Howell  Co.  v.  Charles  Pope  Glucose  Co., 
171  111.  350  (49  N.  E.  Rep.  497).  The  grant  of  an  exclusive 
privilege  to  take  ice  from  a  pond  to  be  formed  by  the 
grantee's  erection  of  a  dam  "as  long  as  said  pond  shall 
exist,"  creates  an  easement  in  fee  and  gives  the  grantee  the 
right  to  enter  upon  the  premises  to  repair  and  rebuild  the 
dam  when  necessary.  Bradley  v.  Warner,  21  R.  I.  36  (41 
Atl.  Rep.  564).  For  construction  of  particular  license  to 
flood  land,  see  Simpson  v.  Wabash  R.  Co.,  145  Mo.  64  (46 
S.  W.  Rep.  739).  For  construction  of  particular  convey- 
ances of  water  rights,  see  Jacob  Tome  Inst,  of  Port  Dep. 
V.  Crothers,  87  Md.  569  (40  Atl.  Rep.  261)  ;  Jacob  Tome 
Institute  v.  Davis,  87  Md.  591  (41  Atl.  Rep.  166)  ;  Appleton 
Paper  &  Pulp  Co.  v.  Kimberly  &  Clark  Co.,  100  Wis,  195 
(75  N.  W.  Rep.  889)  ;  Stanton  v.  Sauk  Rapids  Co.,  74  Minn. 
286  {jy  N.  W.  Rep.  I). 


WILLS. 


EPITOME  OF  CASES. 

Sec.  917.  Agreement  to  devise  realty — Specific  per- 
formance. An  agreement  by  one  based  upon  a  sufficient 
consideration  to  dispose  of  his  property  in  a  particular  way 
by  will  is  valid,  and  such  contract  may  be  enforced  in 
equity,  after  his  decease,  against  his  heirs,  devisees  or  per- 
sonal representatives,  Whiton  v.  Whiton,  179  111.  32  (53  N. 
E.  Rep.  722)  ;  Barrett  v.  Geisinger,  179  111.  240  (53  N.  E. 
Rep.  576)  ;  but  specific  performance  of  such  an  agreement 
will  not  be  decreed  where  it  is  in  the  alternative  and  is 
not  based  upon  a  sufficient  consideration.  Barrett  v.  Geis- 
inger, 179  111.  240  (53  N.  E.  Rep.  576).  An  agreement  by 
a  wife  to  devise  lands  to  her  husbancl,  which  induces  him  to 
pay  for  them  and  have  them  conveyed  to  her,  and  to  ex- 
pend money  in  their  improvement,  is  an  enforceable  con- 
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tract;  and  when  the  wife  in  her  lifetime  repudiates  the 
agreement,  and  makes  other  testamentary  disposition  of 
such  lands,  the  husband  is  entitled  to  the  intervention  of  a 
court  of  equity  to  prevent  such  violation  of  the  agreement. 
Duvale  v.  Duvale,  56  N.  J.  Eq.  375  (39  Atl.  Rep.  687) .  An 
agreement  by  one  to  devise  his  property  to  another  in  case 
of  his  performance  of  certain  personal  services,  cannot  be 
enforced  specifically,  without  proof  of  such  acceptance  of 
the  terms  of  the  contract  by  the  proposed  devisee  as  will 
render  it  a  mutual  agreement,  although  he  voluntarily  sub- 
stantially complied  with  the  terms  thereof.  Rose  v.  Oliver, 
32  Or.  447  (52  Pac.  Rep.  176). 

Sec.  918.    Revocation    of    will — Effect    of    marriage. 

Construing  and  applying  Mo.  Rev.  Stat.  1889,  §  8871,  pro- 
viding that  no  will  shall  be  revoked,  except  by  a  subsequent 
will,  in  writing,  or  by  its  cancellation  or  destruction,  it  is 
held  that  a  subsequent  gift  of  additional  lands  by  a  devisor 
to  a  devisee  named  in  his  will  does  not  operate  to  revoke 
the  previous  devise,  the  doctrine  of  ademption  having  no 
application  to  a  devise  of  real  estate.  Fisher  v.  Kiethley, 
142  Mo.  244  (43  S.  W.  Rep.  650;  64  Am.  St.  Rep.  560). 
Where  a  testator  devises  his  property  to  several  as  tenants 
in  common,  and  subsequently  revokes  the  devise  as  to  one, 
and  makes  no  disposition  whatever  of  the  share  revoked, 
such  share  will  not  go  to  the  other  devisees,  but  it  will  de- 
scend as  provided  in  the  law  of  descent,  Minkler  v. 
Simons,  172  111.  323  (50  N.  E.  Rep.  176). 

The  rule  of  the  common  law  that  the  will  of  an  unmar- 
ried man,  which  devises  the  whole  or  substantially  all  of 
his  estate,  is  revoked  by  the  testator's  subsequent  marriage 
and  the  birth  of  a  child,  unless  provision  has  been  made 
for  the  wife  and  child,  is  not  abrogated  by  the  statutory 
provisions  of  Kansas.  Shorten  v.  Judd,  60  Kan.  73  (55 
Pac.  Rep.  286).  The  common  law  rule  which  revoked  the 
will  of  a  feme  sole  upon  her  marriage  does  not  apply  where 
a  statute  secures  a  married  woman's  property  to  herself 
and  authorizes  her  to  make  wills  the  same  as  if  unmarried. 
Concord  v.  Conroy,  40  Fla.  97  (23  So.  Rep.  561).  Citing, 
In  re  Tuller,  79  111.  99  (22  Am.  Rep.  164)  ;  Webb  v.  Jones, 
36  N.  J.  Eq.  163 ;  Noyes  v.  Southworth,  55  Mich.  173  (20  N. 
W.  Rep.  891 ;  54  Am.  Rep.  359) ;  Will  of  Ward,  70  Wis. 
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251  (35  N.  W.  Rep.  731);  Morton  v.  Onion,  45  Vt.  145; 
Fellows  V.  Allen,  60  N.  H.  439  (49  Am.  Rep.  328)  ;  Hoitt 
V.  Hoitt,  63  N.  H.  475  (3  Atl.  Rep.  604) ;  Emery,  Appel- 
lant, 81  Me.  275  (17  Atl.  Rep.  68) ;  Roane  v.  HoUingshead, 
76  Md.  369  (25  Atl.  Rep.  307;  35  Am.  St.  Rep.  438;  17  L, 
R.  A.  592).  But  in  the  principal  case  cited  above  it  is 
held  that  where  a  will  by  an  unmarried  woman  purported 
to  convey  all  her  property  and  was  not  made  in  contem- 
plation of  a  subsequent  marriage,  such  subsequent  mar- 
riage which  gave  her  husband  all  the  rights  of  an  heir  con- 
stituted such  a  total  alteration  of  her  circumstances  as  re- 
voked the  will.  And  in  support  of  this  holding  the  court 
cite:  Tyler  v.  Tyler,  19  111.  151;  In  re  Tuller,  79  111.  99 
(22  Am.  Rep.  164) ;  Morgan  v.  Ireland,  i  Ida.  786 ;  Brown 
v.  Scherrer,  5  Colo.  App.  255  (38  Pac.  Rep.  427) ;  Scherrer 
v.  Brown,  21  Colo.  481  (42  Pac.  Rep.  668)  ;  In  re  Kaufman, 
131  N.  Y.  620  (30  N.  E.  Rep.  242;  15  L.  R.  A.  292)  ;  Gar- 
rett V.  Dabney,  27  Miss.  335;  Milbum  v.  Milburn,  60  la. 
411  (14  N.  W.  Rep.  204). 

Sec.  919.  Conditions  in  restraint  of  alienation  or  mar- 
riage. A  clause  in  a  will  devising  a  fee  simple  estate,  pro- 
viding that  the  devisee  shall  have  no  power  to  sell  or  in- 
cumber the  land  for  a  specified  time,  is  void.  Jones  v.  Port 
Huron  Engine  and  Thresher  Co.,  171  111.  502  (49  N.  E.  Rep. 
700).  The  court  say:  "Here  there  is  in  express  terms  a 
grant  in  fee  simple, — an  immediate  vesting  of  title,  with 
no  condition  subsequent  or  limitation  over  to  defeat  the 
estate  of  appellant.  An  attempt  is  made  to  grant  an  ab- 
solute fee  simple  estate,  and  by  subsequent  apt  words  to 
prevent  certain  consequences  of  the  ownership  of  prop- 
erty from  attaching  thereto.  This,  we  think,  upon  prin- 
ciple and  the  abundant  weight  of  authority,  cannot  be  done. 
In  a  devise  of  land  in  fee  simple  a  condition  against  all 
alienation  is  void,  because  repugnant  to  the  estate  devised. 
Potter  V.  Couch,  141  U.  S.  315  (11  Sup.  Ct.  Rep.  1005); 
Litt.  Ten.,  par.  360;  Co.  Litt.  206b,  223a;  4  Kent  Comm. 
131 ;  McDonough  v.  Murdoch,  15  How.  367.  A  restriction 
whether  by  way  of  condition  or  of  devise  over  or  against 
alienation,  although  for  a  limited  time,  of  an  estate  in  fee, 
is  likewise  void,  as  repugnant  to  the  estate  devised  to  the 
first  taker,  by  depriving  him,  during  that  time,  of  the  in- 
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herent  power  of  alienation.  Steib  v.  Whitehead,  ill  111. 
251 ;  Potter  v.  Couch,  141  U.  S.  315  (11  Sup.  Ct.  Rep.  1005)  ; 
Roosvelt  V.  Thurman,  i  Johns.  Ch.  220;  Mandlebaum  v. 
McDonnell,  29  Mich.  TJ\  Anderson  v.  Cary,  36  O.  St.  506 
(38  Am.  Rep.  602)  ;  Norris  v.  Hensley,  t.'j  Cal.  439 ;  Bank 
V.  Davis,  21  Pick.  42;  13  Am.  &  Eng.  Enc.  Law,  794.  We 
find  no  exceptions  to  this  rule."  In  order  to  make  a  valid 
restriction  upon  alienation,  even  for  a  limited  time  or  to 
a  limited  class  of  persons,  there  must  be  a  provision  for  a 
reversion  or  limitation  over  to  a  third  person,  in  case  of 
violation  of  the  restriction.  Fowlkes  v.  Wagoner, 
Tenn.  (46   S.    W.    Rep.    586).    Citing,    Roosevelt,  v. 

Thurman,  I  Johns.  Ch.  220,  229,  230;  Mandlebaum  v.  Mc- 
Donnell, 29  Mich.  78  (18  Am.  Rep.  61) ;  Conger  v.  Lowe, 
124  Ind.  368  (24  N.  E.  Rep.  889). 

A  devise  of  land  by  a  testator  to  his  wife  for  the  period 
of  her  natural  life  or  so  long  as  she  remains  my  widow,  and 
after  her  death  or  widowhood  to  a  child,  is  valid.  Helm 
V.  Leggett,  66  Ark.  23  (48  S.  W.  Rep.  675)  ;  and  so  is  a  con- 
dition reducing  the  amount  of  a  testator's  provision  for  his 
widow  in  case  of  her  remarriage,  Bennett  v.  Packer,  70 
Conn.  357  (39  Atl.  Rep.  739;  66  Am.  St.  Rep.  112).  See 
Ballards'  Law  Real  Prop.,  Vol.  V,  §  985.  A  condition  in  a 
devise  of  lands  by  a  testator  to  trustees  for  the  use  and 
benefit  of  a  certain  son,  providing  for  their  conveying  the 
lands  to  such  son  when  he  shall  be  divorced  from  his  wife, 
is  not  void  where  such  son  and  wife  were  living  apart  and 
divorce  proceedings  between  them  were  pending  at  the 
time  of  the  execution  of  the  will.  Ransdell  v.  Boston,  172 
111.  439  (50  N.  E.  Rep.  Ill ;  43  L.  R.  A.  526).  Citing,  Cooper 
v  Remsen,  5  Johns.  Ch.  459;  Born  v.  Horstmann,  80  Cal. 
452  (22  Pac.  Rep.  169,  338 ;  5  L.  R.  A.  577)  ;  Thayer  v. 
Spear,  58  Vt.  327  (2  Atl.  Rep.  161). 

Sec.  920.  Construction  of  wills — Rules  for — General 
principles.  An  estate  in  fee  created  by  a  will  cannot  be  cut 
down  or  limited  by  a  subsequent  clause  unless  it  is  as 
clear  and  decisive  as  the  language  which  devises  the  es- 
tate. Banzer  v.  Banzer,  156  N.  Y.  429  (51  N.  E.  Rep.  291). 
The  first  taker  of  property  under  a  will  with  full  power 
to  dispose  thereof,  must  be  considered  the  absolute  owner, 
and  limitations  over  will  be  held  void  for  repugnancy.     Law; 
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V.  Douglass,  107  la.  606  (78  N.  W.  Rep.  212).  See  opinion 
for  citation  of  numerous  authorities.  A  construction  that 
will  prevent  partial  intestacy  will  be  preferred  to  one  that 
will  permit  it.  Johnson  v.  Brasington,  156  N.  Y.  181  (50 
N.  E.  Rep.  859).  Where  it  is  evident  from  a  reference 
in  a  will  to  a  previous  deed  made  by  the  testator  to  one  of 
his  children,  that  the  two  instruments  are  to  be  construed 
together,  they  will  be  so  construed  although  the  deed  was 
never  delivered.  Mortgage  Trust  Co.  v.  Moore,  150  Jnd. 
465  (50  N.  E.  Rep.  72).  The  fact  that  the  devisee  of  real 
estate  is  an  alien,  on  account  of  which  the  devise  is  void> 
may  be  considered  in  construing  the  will.  Greenwood  v. 
Greenwood,  178  111.  387  (53  N.  E.  Rep.  101).  "Legal  rep- 
resentatives" may  be  construed  as  meaning  lineal  descend- 
ants, Staples  V.  Lewis,  71  Conn.  288  (41  Atl.  Rep.  815)  ;  and 
the  term  "children"  when  used  in  the  general  sense  of  issue 
or  descendants  includes  grandchildren,  Smith  v.  Miller's 
Adm'r,        Ky.  (47  S.  W.  Rep.  1074 ;  20  Ky.  Law  Rep. 

910).  For  discussion  of  the  definition  of  the  word  "issue," 
see  Ridley  v.  McPherson,  100  Tenn.  402  (43  S.  W.  Rep. 
772)  ;  and  for  particular  case  in  which  "issue"  is  held  to 
mean  children,  see  Arnold  v.  Alden,  173  111.  229  (50  N.  E* 
Rep.  704).  Where  a  devise  is  made  to  several  persons  by 
name,  with  words  of  survivorship  annexed,  if  the  gift  is 
to  take  effect  in  possession  immediately  after  the  death  of 
the  testator  the  uniform  rule  of  construction  is  to  refer 
the  words  of  survivorship  to  that  event,  and  to  regard  them 
as  intended  to  provide  against  the  contingency  of  the  death 
of  the  oSject  of  the  testator's  bounty  in  his  lifetime.  Car- 
penter V.  Hazelrigg,  Ky.  (45  S.  W.  Rep.  666;  20 
Ky.  Law  Rep.  231)  ;  Arnold  v.  Alden,  173  111.  229  (50  N. 
E.  Rep.  704).  Where  a  bequest  is  made  to  a  class  of  per- 
sons, subject  to  fluctuation  or  diminution  of  its  number  in 
consequence  of  future  births  or  deaths,  and  the  time  of  pay- 
ment or  distribution  of  the  fund  is  fixed  at  a  subsequent 
period,  or  on  the  happening  of  a  future  event,  the  entire  in- 
terest vests  in  such  persons  only  as  at  that  time  fall  within 
the  description  of  persons  constituting  such  class.  Neal  v. 
Hodges,  Tenn.  (48  S.  W.  Rep.  263).  Where  a  tes- 
tator, upon  the  assumption  that  a  tract  of  land  contains 
a  certain  number  of  acres,  provides  for  the  division  of  it 
among  several  devisees  in  certain  quantities  the  total  of 
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which  equals  the  assumed  acreage  of  such  tract  which  in 
reality  contains  more  acres  than  the  will  calls  for,  the 
excess  is  to  be  apportioned  among  the  said  devisees  in  pro- 
portion to  the  number  of  acres  given  to  each  by  the  will. 
Bennett  v.  Simon,  152  Ind.  490  (53  N.  E.  Rep.  649).  Citing, 
Pereles  v.  Magoon,  78  Wis.  2^  (46  N.  W.  Rep.  1047 ;  23  Am. 
St.  Rep.  389). 

Sec.  921.  Construction  of  wills — ^Intention  of  testator 
as  a  factor  and  rules  for  determining.  The  apparent*  inten- 
tion of  the  testator  should  be  heeded  as  against  all  doubt- 
ful and  conflicting  provisions  which  might  of  themselves 
defeat  it;  and  it  is  the  duty  of  the  court  to  accomplish  the 
real  objects  of  the  testator,  so  far  as  they  can  be  accom- 
plished consistently  with  the  provisions  of  the  law.  •  Arling- 
ton State  Bank  v.  Paulsen,  57  Neb.  717  (78  N.  W.  303)  ; 
Thieme  v.  Zumpe,  152  Ind.  359  (51  N.  E.  Rep.  86)  ;  Hadley 
V.  Hadley,  100  Tenn.  446  (45  S.  W.  Rep.  342).  Where 
the  intention  of  the  testator  is  clearly  ascertainable  from 
the  language  of  his  will,  the  courts  are  bound  to  follow  it, 
although  the  full  performance  of  the  acts  directed  by  the 
will  will  amount  in  law  to  nothing.  In  re  Young's  Estate, 
123  Cal.  337  (55  Pac.  Rep.  loii).  For  the  purpose  of  ar- 
riving at  the  testator's  intention  in  respect  to  any  particular 
portion  or  portions  of  a  will  which  are  doubtful  the  whole 
instrument  will  be  considered;  and  in  case  of  irreconcilable 
differences,  a  clear  and  unambiguous  provision,  coming 
later  in  the  will  controls,  as  being  more  likely  to  express  the 
final  purpose  of  the  testator.  Shattuck  v.  Balcom,  170 
Mass.  245  (49  N.  E.  Rep.  87).  Where  the  manifest  in- 
tention of  the  testator  is  that  the  distribution  of  his  estate 
shall  not  extend  to  great-grandchildren,  such  children  will 
not  be  construed  to  be  embraced  within  the  term  "grand- 
children." Bragg  V.  Carter,  171  Mass.  324  (50  N.  E.  Rep. 
640).  While  words  cannot  be  added  to  a  will,  yet  in  arriv- 
ing at  the  intention  of  the  testator,  so  much  as  is  false  in 
the  description  of  the  premises  devised  may  be  stricken 
out ;  and,  after  striking  out  the  false  description,  if  enough 
remain  to  identify  the  premises  intended  to  be  devised,  the 
will  may  be  read  and  construed  with  the  false  words 
eliminated  therefrom.     Huffman  v.  Young,  170  111.  290  (49 
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N.  E.  Rep.  570).    This  rule  is  approved  in  Portland  Trust 
Co.  V.  Beatie,  32  Or.  305  (52  Pac.  Rep.  89). 

Sec.  922.  Construction  of  wills — ^Per  capita  or  per 
stirpes — Division  "between"  and  "among"  defined  and  dia- 
tinguished.  The  heirs  at  law  of  a  testator  are  held  to  take 
per  capita  and  not  per  stirpes  under  a  residuary  clause  pro- 
viding that  "All  the  rest  and  residue  of  my  estate,  real, 
personal  and  mixed,  I  desire  shall  go  to,  and  be  divided  in 
equal  parts  among,  those  who  would  be  my  heirs  at  law, 
under  the  statute  of  descents  and  distributions  in  Virginia,, 
in  case  I  had  died  intestate."  Walker  v.  Webster,  95  Va. 
377  (28  S.  E.  Rep.  570).  Where  a  will  provides  that  "all 
the  remainder  of  my  estate  must  be  equally  divided  be- 
tween my  sister  and  my  wife's  sisters  and  brothers,"  the 
devisees  take  per  capita  and  not  per  stirpes.  Kling  v.  Schnell- 
becker,  107  la.  636  (78  N.  W.  Rep.  673).  The  court  say: 
"While  the  intention  of  the  testator  is  the  polar  star  in 
all  inquiries  involving  the  interpretations  of  wills,  yet  cer- 
tain phrases  found  in  such  instruments  have  received  a 
judicial  construction  which  the  testator  is  presumed  to  have 
had  in  mind.  One  of  these  canons  of  construction  is  that 
when  an  estate  is  devised  to  be  divided  equally  between 
certain  persons,  whether  specifically  named,  or  designated 
by  more  general  terms,  as  the  children  or  heirs  of  certain 
persons,  the  language  imports  the  taking  of  an  equal  share 
by  each  legatee,  in  the  absence  of  other  provisions  showing 
a  contrary  intention.  In  other  words,  they  take  per  capita,, 
and  not  per  stirpes.  Smith  v.  Curtis,  29  N.  J.  L.  345 ;  Pur- 
nell  V.  Culbertson,  12  Bush.  369;  Johnson  v.  Knight,  117 
N.  C.  122  (23  S.  E.  Rep.  92)  ;  Pitney  v.  Brown,  44  111.  363 ; 
Jackson  v.  Luquere,  5  Cow.  221 ;  Farmer  v.  Kimball,  46  N. 
H.  435  (88  Am.  Dec.  219) ;  Weston  v.  Foster,  7  Mete. 
(Mass.)  297. 

"Much  is  made  in  the  argument  of  the  word  ^between,* 
and  it  may  be  conceded  that,  strictly  speaking,  it  implies 
a  division  between  two  parties  or  classes ;  but  the  reference 
may  be  to  more  than  two  parties.  Haskell  v.  Sargent,  113 
Mass.  343.  When  the  words  'between'  and  'among'  follow 
the  verb  'divide,'  their  general  signification  is  very  similar^ 
and  in  popular  use  they  are  synonymous,  though  'among' 
connotes  a  collection,  and  is  never  followed  by  two  of  any 
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sort,  while  'between*  may  be  followed  by  any  plural  num- 
ber, and  seems  to  refer  to  individuals  of  a  class,  rather  than 
to  the  class  itself.  Senger  v.  Senger's  Ex'rs,  8i  Va.  698; 
Ward  V.  Tomkins,  30  N.  J.  Eq.  4;  Lord  v.  Moore,  20  Conn. 
122 ;  Myres  v.  Myres,  23  How.  Prac.  410." 

Sec.  923.  Construction  of  wills  as  to  property  em- 
braced— Statutes  construed.  A  devise  of  "all  that  part  of 
the  Oregon  City  land  claim  not  laid  off  into  lots  and  blocks, 
and  lying  in  the  northeasterly  portion  of  said  claim,  and 
containing  eighty-five  acres,  more  or  less,"  includes  all  the 
unplatted  portion  although  it  exceeds  eighty-five  acres. 
Portland  Trust  Co.  v.  Beatie,  32  Or.  305  (52  Pac.  Rep.  89). 
A  devise  by  a  testatrix  of  "the  house  and  lot  and  appurten- 
ances thereto  belonging  wherein  I  now  reside,"  was  held 
to  pass  not  only  the  lot  on  which  the  house  was  situated 
but  to  include  three  adjoining  lots  used  for  many  years, 
and  up  to  the  death  of  the  testatrix,  in  connection  with  the 
other  lot,  as  a  homestead.  Myers  v.  Norman,  Ky. 
(46  S.  W.  Rep.  214;  20  Ky.  Law  Rep.  343).  Where  a  will, 
after  disposing  of  certain  property,  gave  to  the  testator's 
son  "all  the  residue  of  my  real  estate  and  personal  prop- 
erty not  hereinbefore  enumerated  as  hereinafter  describecC" 
and  specifically  described  the  property  so  devised,  the  resi- 
duary devise  is  restricted  to  the  property  described.  Will- 
iams V.  McKeand,  119  Mich.  507  (78  N.  W.  Rep.  553;  75 
Am.  St.  Rep.  420).  A  residuary  devise  to  a  cfesignated 
person  of  all  the  remainder  of  the  testatrix's  "eflfects,"  fol- 
lowing specific  bequests  to  different  persons,  is  held  to  in- 
clude after-acquired  real  estate.  Ruckle  v.  Grafflin,  86  Md. 
627  (39  Atl.  Rep.  624).  Under  R.  I.  Gen.  Stat.,  ch.  171,  § 
I,  after-acquired  real  estate  does  not  pass  by  will  unless 
such  an  intention  clearly  is  expressed  by  the  terms  of  the 
will ;  and  such  intention  will  not  be  implied  by  a  residuary 
devise  of  the  testator's  estate  after  payment  of  his  debts  and 
funeral  expenses.  In  re  Pierce,  20  R.  I.  380  (39  Atl.  Rep. 
430).  Applying  Wis.  Rev.  Stat.,  §  2278,  providing  that 
"every  devise  of  and  in  any  will  shall  be  construed  to 
convey  all  the  estate  of  the  devisor  therein  which  he  could 
lawfully  devise,  unless  it  shall  clearly  appear  by  the  will 
that  the  devisor  intended  to  convey  a  less  estate/'  it  is  held 
that  a  devise  of  real  estate  is  not  revoked  by  the  devisor 
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subsequently  contracting  to  sell  the  land,  the  legal  title 
still  remaining  in  him  at  his  death,  and  the  devisee  becomes 
entitled  to  the  moneys  due  on  the  contract  at  the  time  of 
the  testator's  death.  In  re  Lefebvre's  Estate,  lOO  Wis.  192 
(75  N.  W.  Rep.  971). 

Sec.  924.  Construction  of  wills — Devise  of  remainder 
after  termination  of  life  estate.  Where  a  testator  devises 
land  to  his  surviving  wife  "  as  long  as  she  lives"  and  "at 
her  death  the  said  land  is  to  be  divided  between  my  heirs 
at  law,"  the  heirs  entitled  to  the  remainder  are  the  heirs 
of  the  testator  at  the  time  of  the  life  tenant's  death,  and 
the  remainder'  is  contingent  until  that  time.  Forrest  v. 
Porch,  100  Tenn.  391  (45  S.  W.  Rep.  676).  To  the  same 
effect  is  the  case  of  Neal  v.  Hodges,        Tenn.  (48  S. 

W.  Rep.  263).  Where  a  will  provides  that  upon  the  death 
of  one  to  whom  lands  are  devised  for  life  they  shall  be 
sold  by  his  executor  and  the  proceeds  divided  between  his 
children,  they  have  such  an  interest  in  the  land  as  can  be 
mortgaged  before  the  death  of  the  life  tenant.  Spalding  v. 
Wayne,        Ky.  (45  S.  W.  Rep.  517;  20  Ky.  Law  Rep. 

147).  Where  a  will  devising  property  to  N.  provides  that 
on  her  death  it  "shall  go  and  descend  in  equal  shares  to 
her  children  and  to  the  descendants  of  such  of  her  children 
as  may  be  dead,"  the  title  vests  in  the  children  in  being  at 
the  death  of  the  testator,  opening  up  to  let  in  after-born 
children.  Middleton's  Heirs  v.  Middleton's  Devisees, 
Ky.  (43    S.  W.  Rep.  677;  19    Ky.  Law    Rep.  1232). 

Where  lands  devised  to  a  testator's  widow  "for  her  use  and 
benefit  during  her  natural  life,"  with  remainder  to  his  heirs, 
are  converted  into  money  by  his  executor  under  a  power 
of  sale  given  in  the  will  she  is  not  entitled  to  the  control 
of  the  principal  for  life,  but  only  of  the  income  arising 
therefrom.  Lewis  v.  Shattuck,  173  Mass.  486  (53  N.  E. 
Rep.  912). 

Sec.  925.  Construction  of  wills — Devise  over  in  case 
devisee  dies  without  issue.  A  devise  of  lands  to  the  two 
children  of  the  testator,  with  the  provision  that,  "should 
either  die  without  heirs  capable  of  inheriting,  all  such  one's 
share  and  legacies  under  this  will  shall  inure  to  the  sur- 
vivor," vests  in  each  an  estate  in  fee,  determinable  upon  the 
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contingency  of  death  without  children ;  and  upon  that  con- 
tingency the  estate  of  the  deceased  child  passes  to  the  other, 
by  way  of  executory  devise,  although  the  deceased  child 
leaves  a  husband  surviving  her.  Durfee  v.  MacNeil,  58  O. 
St.  292  (50  N.  E.  Rep.  721).  A  devise  of  land  to  thfe  tes- 
tator's daughter  subject  to  the  life  estate  of  his  wife,  to  be 
held  and  managed  by  a  designated  trustee  until  the  daugh- 
ter arrives  at  her  majority  at  which  time  the  property  is 
to  be  made  over^to  her,  but  in  case  of  her  death  before  that 
time  without  issue,  it  is  to  go  to  other  designated  devisees, 
vests  an  absolute  title  in  such  daughter  when  she  attains 
her  majority.  Colby  v.  Doty,  158  N.  Y.  323  (53  N."E.  Rep. 
35).  Where  there  is  a  devise  to  one  person  in  fee,  and  in 
case  of  his  death  without  issue  or  heirs  to  another,  the  con- 
tingency referred  to  is  the  death  of  the  first  named  devisee 
during  the  life  time  of  the  testator,  and  if  such  devisee  sur- 
vive the  testator,  he  takes  an  absolute  fee.  Walsh  v.  Mc- 
Cutcheon,  71  Conn.  283  (41  Atl.  Rep.  813)  ;  Colby  v.  Doty, 
158  N.  Y.  323  <53  N.  E.  Rep.  35)  ;  Flick  v.  Forest  Oil  Co., 
188  Pa.  St.  317  (41  Atl.  Rep.  535).  In  Kentucky  such  a 
devise  is  held  to  create  a  defeasible  fee  which  is  subject  to 
be  defeated  by  the  devisee's  death  at  any  time  without 
issue.     Collins  v.  Thompson,        Ky.  (43  S.  W.  Rep. 

22y;  19  Ky.  Law  Rep.  1194)  ;  Louisville  Trust  Co.  v.  Mad- 
dox,         Ky.  (44  S.  W.  Rep.  632;  Ky.  Law  Rep. 

).  A  provision  in  a  devise  of  a  remainder  in  fee  after 
the  termination  of  a  particular  estate  as  to  the  disposition  of 
the  interest  of  a  remainderman  in  case  of  his  "dying  with- 
out issue,"  has  reference  to  such  death  before  the  termina- 
tion of  the  particular  estate.  Lee  v.  Mumford,  Ky. 
(44  S.  W.  Rep.  91 ;  19  Ky.  Law  Rep.  1585) ;  Hollister  v. 
Butterworth,  71  Conn.  57  (40  Atl.  Rep.  1044).  N.  C.  Code, 
§  1327  construed  and  applied — contingent  limitation  depend- 
ing on  person  dying  without  issue.  Kornegay  v.  Morris, 
122  N.  C.  199  (29  S.  E.  Rep.  875).  Md.  Code,  Art.  93,  § 
317,  construed  andapplied — construction  and  effect  of  words 
"die  without  issue"  or  "die  without  living  issue."  Wey- 
bright  V.  Powell,  86  Md.  573  (39  Atl.  Rep.  421).  An  exe- 
cutory devise  over  of  a  remainder  in  fee  created  by  a 
previous  clause  in  a  will,  is  not  invalid  on  account  of  being 
inconsistent  with  such  absolute  estate  where  the  fee  is  made 
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determinable  on  the  death  of  the  remainderman  under  age 
without  issue.  Godwin  v.  Banks,  87  Md.  425  (40  Atl.  Rep. 
268). 

Sec.  926.  Construction  of  wills — Devise  for  life  with 
power  of  disposal.  Where  a  testator,  whose  wife  and 
daughter  were  his  only  heirs  at  law,  devised  land  to  the 
former  for  life,  with  remainder  to  the  latter  "during  her 
natural  life,  with  power  to  devise  and  bequeath  the  said 
real  estate  by  will  at  her  death  to  whomsoever  she  may 
desire,**  the  daughter,  after  the  death  of  the  mother,  of  whom 
she  was  the  sole  heir,  became  the  owner  of  the  fee,  there 
being  nothing  in  the  will  expressly  directing  the  reversion 
to  vest  in  any  other  person.  Wilder  v.  Holland,  102  Ga. 
44  (29  S.  E.  Rep.  134).  Where  a  life  estate  is  expressly 
given,  a  power  of  absolute  disposition  will  not  be  implied 
from  the  fact  that  the  devise  or  bequest  over  is  of  what 
remains  or  what  is  left  of  the  property  at  the  death  of  the 
first  taker,  whenever  it  appears  also  that  the  property  may 
be  diminished  in  the  hands  of  the  life  tenant  by  the  uses 
to  which  it  properly  may  be  applied.  Bramell  v.  Adams, 
146  Mo.  70  (47  S.  W.  Rep.  931).  A  will  in  which  a  testator 
provides,  "I  also  devise  and  wish  my  wife,  S.  J.  Y.,  to  have 
full  and  complete  control, — to  transfer  and  reinvest  or 
otherwise  dispose  of  the  property,  or  any  part  of  the  same, 
as  she  may  wish,"  followed  by  a  stipulation,  "I  further 
desire  that  at  the  decease  of  my  wife"  it  shall  become  the 
property  of  my  daughter,  gives  the  widow  a  life  estate,  with 
remainder  to  the  daughter,  with  power  in  the  widow  to  sell 
and  convey  the  fee.  Young  v.  Mutual  Life  Ins.  Co.,  loi 
Tenn.  311  (47  S.  W.  Rep.  428).  A  devise  by  a  testator  to 
his  wife  for  life  with  power  to  sell  and  dispose  of  the 
estate  as  she,  in  her  own  judgment,  may  deem  best  for  sup- 
porting herself  and  family  and  carry  on  the  testator's  busi- 
ness, gives  her  power  to  mortgage  the  estate  for  such  pur- 
poses. Lardner  v.  Williams,  98  Wis.  514  (74  N.  W.  Rep. 
346).  Where  a  testator's  will  gave  to  his  wife  a  life  es- 
tate with  "power  to  sell  and  dispose  of  the  same  in  such 
maner  as  she  may  desire,  and  *  *  *  with  power,  also, 
to  devise  the  same,  at  her  death,  to  my  children,  or  either 
of  them,  in  such  manner  as  she  may  deem  best,"  any  undis- 
I)Osed-of  remainder  to  go  to  such  children,  it  is  held  that  the 
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wife  could  devise  the  land  only  to  them.  Smith  v.  Hardesty, 
88  Md.  387  (41  Atl.  Rep.  788).  Where  a  testator  devises 
real  estate  to  his  wife  for  life  and  confers  on  her  power  to 
sell  and  dispose  of  it  for  her  support  and  comfort,  the  power 
of  disposal  is  personal  and  if  she  die  without  exercising 
it,  no  one  has  power  to  execute  it  in  her  stead,  and  the 
estate  cannot  be  made  liable  for  debts  incurred  by  her 
for  her  support.  Ryan  v.  Mahan,  20  R.  I.  417  (39  Atl. 
Rep.  893).  Where  a  testator  devised  all  of  his  prop- 
erty to  his  wife  during  her  life  "subject  to  her  sole 
management  and  control,  to  keep  and  use,  or  sell  and 
dispose  of  the  same  as  she  shall  see  fit,"  and  made 
a  special  provision  as  to  the  disposition  of  all  prop- 
erty which  should  remain  undisposed  of  at  the  time  of  her 
death,  it  is  held  that  the  power  of  disposal  must  be  exer- 
cised inter  vivos  and  that  so  much  of  the  testator's  estate  as 
remained  undisposed  of  at  the  wife's  death  became  subject 
to  the  gift  over.  Wooster  v.  Fitzgerald,  61  N.  J.  L.  368 
(39  Atl.  Rep.  679). 

Sec.  927.  Construction  of  particular  wills — Estate  de- 
vised. A  devise  of  land  to  be  divided  equally  between  the 
heirs  of  two  sons  of  the  testator  "so  as  to  give  each  one  the 
homestead  he  now  occupies,"  does  not  give  such  sons  more 
than  a  life  estate.    Arants  v.  Crumley,        Tenn.  (48 

S.  W.  Rep.  342).  A  devise  to  a  testator's  daughter  "and 
her  children,  in  their  exclusive  right,"  gives  her  an  estate 
in  the  whole  for  life,  and  the  children  the  remainder  in  fee. 
Adams  v.  Adams,        Ky.  (47  S.  W.  Rep.  335 ;  20  Ky. 

Law  Rep,  655).  A  devise  to  a  testator's  grandchildren 
providing  that  in  case  of  the  death  of  either,  without  issue, 
his  portion  should  descend  to  the  survivors,  and  in  the  case 
of  the  death  of  all  without  issue,  the  entire  estate  should  pass 
to  the  testator's  son,  limits  the  title  of  the  grandchildren 
to  a  determinable  fee  or  life  estate.  Lombard  v.  Witbeck, 
173  111.  396  (51  N.  E.  Rep.  61).  Where  a  testator,  who  left 
surviving  him  nine  children  and  a  widow,  devised  his  entire 
estate  to  the  latter,  "to  be  used  and  taken  care  of  and  en- 
joyed by  her  and  her  children  for  and  during  her  natural 
life,  and  at  her  death  to  descend  to,  and  be  inherited  by, 
all  our  children  who  survive  her,"  she  takes  only  a  one-tenth 
interest  for  life,  so  as  to  be  subject  to  her  debts,  although 
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she  holds  the  legal  title  to  the  whoie,  and  she  and  the  chil- 
dren jointly  take  an  immediate  right  to  the  use  and  profits 
of  the  estate.    Stevens  v.  Bakrow,        Ky,  (46  S.  W. 

Rep.  686;  20  Ky.  Law  Rep.  465).  Where  a  testator  by  apt 
words  gave  to  his  wife  absolutely  all  of  his  property  with 
full  power  of  disposition,  a  fee  tnus  created  will  not  be  cut 
down  to  a  lesser  estate  by  a  subsequent  clause  providing 
**that  after  her  death  my  beloved  children  or  their  executors 
or  administrators  shall  divide  the  same  share  and  share 
alike."  Banzer  v.  Banzer,  156  N.  Y.  429  (51  N.  E.  Rep.  291). 
A  will  providing:  "I  give  all  my  estate  to  my  said  wife, 
to  the  end  that  she  may  be  able  to  maintain  a  home  for 
herself,  and  one  where  she  can  receive  all  our  dear  chil- 
dren, as  we  have  been  accustomed  to  during  our  joint  lives. 
I  am  confident  she  will  manage  with  good  discretion  and 
fidelity  what  is  committed  to  her,  and  that,  when  she  shall 
no  longer  need  the  property,  it  will  be  equally  divided 
among  our  dear  children  or  their  representatives,"  is  held 
to  give  the  wife  the  property  absolutely  as  the  language  in 
the  last  clause  is  not  sufficiently  obligatory  to  create  an  en- 
forcible  precatory  trust.  Aldrich  v.  Aldrich,  172  Mase.  loi 
(51  N.  E.  Rep.  449).  This  case  is  approved  and  followed  in 
Lloyd  V.  Lloyd,  173  Mass.  97  (53  N.  E.  Rep.  148).  For  ^ 
cases  which  depend  upon  particular  facts  and  construe  par- 
ticular wills  as  to  estate  devised,  see  In  re  Schmidt's  Es- 
tate, 186  Pa.  St.  579  (40  Atl.  Rep.  93)  ;  Doe,  ex  dem.  Patten 
V.  Roe,  I  Marv.  (Del.)  232  (40  Atl.  Rep.  1106)  ;  Hooper  v. 
Smith,  88  Md.  577  (41  Atl.  Rep.  1095) ;  In  re  Tompkins' 
Estate,  154  N.  Y.  634  (49  N.  E.  Rep.  135)  ;  Allen  v.  Allen, 

121  N.  C.  328  (28  S.  E.  Rep.  513)  ;  Andrews  v.  Andrews, 

122  N.  C.  352  (29  S.  E.  Rep.  351) ;  Baird  v.  Winstead,  123 
N.  C.  181  (31  S.  E.  Rep.  390)  ;  Dills  v.  Adams,        Ky. 

(43  S.  W.  Rep.  680;  19  Ky.  Law  Rep.  1169) ;  Collins  v. 
Burge,        Ky.  (47  S.  W.  Rep.  444;  20  Ky.  Law  Rep. 

992). 

Sec.  928.  Construction  of  particular  wills — Miscellane- 
ous cases.  A  devise  by  a  testator  to  his  son's  wife  "and  her 
children"  includes  children  born  to  her  by  his  son  after  the 
testator's  death.  Lynn  v.  Hall,  loi  Ky.  738  (43  S.  W.  Rep. 
402;  72  Am.  St.  Rep.  439;  19  Ky.  Law  Rep.  996).  Where 
a  devise  over  after  a  life  estate  to  the  testator's  children 
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provided  that  upon  death  of  eiHier  of  them  leaving  chil- 
dern  the  portion  of  such  deceased  child  should  be  given  to 
such  children,  and  upon  the  death  of  all  the  children  men- 
tioned the  property  should  be  divided  equally  between  the 
grandchildren,  it  is  held  that  the  great-grandQhild  of  the 
testator,  although  his  parent  be  dead,  could  not  claim  any 
interest  in  the  estate  as  the  distribution  could  not  be  ex- 
tended  beyond  grandchildren.  Bragg  v.  Carter,  171  Mass. 
324  (50  N.  E.  Rep.  640).  Where  a  will  gave  a  remainder  in 
fee  equally  to  the  "children  or  heirs"  of  the  devisee  of  the  life 
estates,  and  he  died  without  children  or  (descendants,  it  was 
held  that  the  word  "heirs"  was  not  intended  to  be  synony- 
mous with  the  word  "children"  or  to  refer  to  heirs  of  the 
body,  but  that  the  remainder  would  pass  to  the  devisee's 
heirs  although  they  were  collateral  kindred.  Johnson  v. 
Brasington,  156  N.  Y.  181  (50  N.  E.  Rep.  859).  A  testator's 
devise  of  a  life  estate  to  his  daughters  "under  a  condition 
that  they  shall  hold  the  same  exclusively,  and  free  from 
all  control  of  their  husbands,  or  any  one  of  them,"  creates  a 
separate  use  trust  which  prevents  the  alienation  of  the  es- 
tate during  coverture.  Lewis  v.  Bryce,  187  Pa.  St.  362  (41 
Atl.  Rep.  275).  A  devise,  subject  to  a  condition  that  the 
executor  shall  hold  the  property  in  trust  for  a  number  of 
years,  and  collect  rents,  pay  taxes,  charges,  and  expenses 
incident  to  the  proper  care  of  the  estate,  and  account  an- 
nually to  the  beneficiary  for  the  balance,  vests  the  legal 
title  to  the  property  in  the  executor.  Weller  v.  Noffsinger, 
57  Neb.  455  (77  N.  W.  Rep.  1075).  Particular  provision  in 
a  will  held  not  to  be  in  contravention  of  Cal.  Civ.  Code, 
§  857,  in  regard  to  creation  of  express  trusts.  Toland  v. 
Toland,  123  Cal.  140  (55  Pac.  Rep.  681).  For  cases  which 
depend  upon  particular  facts  and  construe  particular  wills, 
see,  as  to  when  an  estate  vests,  Howard  v.  Trustees,  88  Md. 
292  (41  Atl.  Rep.  156)  ;  McGill  v.  Gardner,  Tenn. 
(46  S.  W.  Rep.  767)  ;  as  to  creation  of  trusts,  Durfee  v.  Pom- 
eroy,  154  N.  Y.  583  (49  N.  E.  Rep.  132) ;  Smith  v.  Secor, 
157  N.  Y.  402  (52  N.  E.  Rep.  179) ;  Howe  v.  Gregg,  52  S. 
C.  88  (29  S.  E.  Rep.  394)  ;  Hadley  v.  Hadley,  100  Tenn.  446 
(45  S.  W.  Rep.  342)  ;  as  to  designation  of  beneficiaries  and 
termination  of  trusts,  Shattuck  v.  Balcom,  170  Mass.  245 
(49  N.  E.  Rep.  87)  ;  as  to  charging  land  with  the  support  of  a 
devisee,  Bell  v.  Watkins,  104  Ga.  345  (30  S.  E.  Rep.  756) ; 
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as  to  whether  "children*'  includes  illegitimates;  "children** 
held  synonymous  with  "descendants,"  In  re  Scholl's  Es^ 
tate,  lOO  Wis.  650  (76  N.  W.  Rep.  616). 

Sec  929.  Devises  and  bequests  in  lieu  of  dower — 
Election — Statutes  construed*  Construing  and  applying 
Ala.  Code  1886,  §§  1963,  1964,  it  is  held  that  a  widow  for 
whom  provision  has  been  made  in  her  husband's  will,  unless 
it  clearly  appear  that  such  provision  is  to  be  in  addition  to 
her  right  to  dower,  cannot  claim  dower  in  lieu  of  such  pro- 
vision unless  she  eo  elect  within  18  months  from  the  pro- 
bate of  the  will.  Sanders  v.  Wallace,  118  Ala.  418  (24  So, 
Rep.  354).  In  Arkansas  where  a  devise  by  a  testator  to  his 
wife  is  inconsistent  with  her  right  to  a  homestead  and  she 
accepts  such  devise  she  afterward  cannot  claim  the  home- 
stead. Helm  V.  Leggett,  66  Ark.  23  (48  S.  W.  Rep.  675). 
A  specific  devise  by  a  testator  to  his  widow  of  certain  real 
and  personal  property,  although  accompanied  by  a  disposi- 
tion of  the  the  residue  of  his  estate,  does  not  bar  her  elect- 
ing to  take  under  the  will  and  also  to  claim  her  right  to 
$500  out  of  his  personalty,  given  by  Homer's  Ind.  Rev.  Stat. 
1897,  §  2269,  the  will  containing  nothing  to  show  that  the 
special  devises  made  to  her  were  to  be  in  lieu  of  her  statutory 
rights.  Whisnand  v.  Fee,  21  Ind.  App.  270  (52  N.  E.  Rep. 
229).  In  Kentucky,  where  a  widow  elects  to  take  under 
her  husband's  will,  she  is  estopped  to  claim  any  interest 
in  other  lands  conveyed  or  devised  by  him.  Cooke  v.  Fidel- 
ity T.&  Safety- Vault  Co.,  Ky.  (47  S.W.Rep.32S;20 
Ky.  Law  Rep.  667).  Mass.  Pub.  Stat.  ch.  127,  §  18,  construed 
and  applied — waiver  by  widow  of  provisions  made  for  her 
in  her  husband's  will.  Fiske  v.  Fiske,  173  Mass.  413  (53 
N.  E.  Rep.  916).  Minn.  Gen.  Stat.  1894,  §  4472,  construed 
and  applied — ^renunciation  of  surviving  husband  or  wife  of 
provisions  made  in  the  other's  will.  Radl  v.  Radl,  72  Minn. 
81  (75  N.  W.  Rep.  III).  Under  Minnesota  Gen.  Stat.  1894, 
§§  4470,  4472,  the  failure  of  a  surviving  husband  or  wife 
for  six  months  to  elect  to  renounce  the  provisions  of  a  will 
amounts  to  an  election  to  take  under  the  will,  and  the  right 
of  renunciation  and  refusal  no  longer  exists.  In  re  Jones' 
Estate,  75  Minn.  53  [yj  N.  W.  Rep.  351).  Mo.  Rev.  Stat. 
1879,  §  2190,  construed  and  applied — eflFect  of  widow's 
election  to  take  dower.     Lilly  v.  ^Ienke,  143  Mo.  137  (44  S. 
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W.  Rep.  730).  N.  J.  Gen.  Stat.,  p.  1278,  §  16,  construed  and 
applied^-devise  in  lieu  of  dower — election  by  widow. 
Hill  V.  Hill,  62  N.  J.  L.  442  (41  Atl.  Rep.  943).  A  widow 
who  has  accepted  and  enjoyed  the  benefit  of  a  provision 
made  for  her  in  lieu  of  dower  for  more  than  ten  years  is 
estopped  to  make  an  election  to  the  contrary.  Bennett  v. 
Packer,  70  Conn.  357  (39  Atl.  Rep.  739;  66  Am.  St.  Rep. 
112).  For  construction  of  particular  devises  held  to  be 
made  in  lieu  of  dower,  see  Bennett  v.  Packer,  70  Conn.  357 
(39  Atl.  Rep.  739;  66  Am.  St.  Rep.  112). 

Sec.  930.  Powers  contained  in  wills.  Although  a  will 
contains  no  power  of  sale,  such  power  will  be  implied  wher- 
ever the  duties  to  be  performed  under  the  will  cannot  be 
performed  without  making  a  sale.  Stoff  v.  McGinn,  178  111. 
46  (52  N.  E.  Rep.  1048) ;  Mulligan  v.  Lambe,  178  111.  130 
(52  N.  E.  Rep.  1052).  A  power  to  sell  or  dispose  of  land 
for  reinvestment  or  to  sell,  devise  or  exchange  land,  does 
not  confer  a  power  to  mortgage.  Allen  v.  Ruddell,  51  S. 
C.  366  (29  S.  E.  Rep.  198)  ;  Quisenberry  v.  J.  B.  Watkins 
Land-Mortg.  Co.,        Tex.  (47  S.  W.  Rep.  708).     For 

an  exhaustive  review  of  authorities  on  this  subject,  see 
Arlington  State  Bank  v.  Paulsen,  57  Neb.  717  (78  N.  W. 
Rep.  303).  A  power  given  to  executors  "to  sell  and  convey" 
real  estate  to  pay  the  testator's  debts  or  to  make  distribu- 
tion after  his  debts  are  paid,  does  not  authorize  their  con- 
veyance of  the  real  estate  to  one  of  the  testator's  heirs  upon 
the  sole  consideration  that  she  would  mortgage  it  to  secure 
money  for  their  use  and  then  reconvey  to  them  subject  to 
the  mortgage.  Arlington  State  Bank  v,  Paulsen,  57  Neb. 
717  (78  N.  W.  Rep.  303).  A  testator's  widow,  holding  real 
estate  under  his  will  directing  her  to  divide  it  among  his 
children  "to  the  best  advantage  as  she  sees  fit  and  proper," 
cannot  make  a  division  which  excludes  any  of  them.  Fal- 
loon  V.  Flannery,  74  Minn.  38  (76  N.  W.  Rep.  954).  The 
common  law  rule  that,  where  a  person  has  both  an  interest 
and  a  power,  a  conveyance  which  contains  no  apt  words 
indicating  an  intention  to  exercise  the  power,  will  be  held 
to  be  merely  a  conveyance  of  the  interest,  and  not  an  execu- 
tion of  the  power,  is  held  not  to  be  changed  by  Wis.  Rev. 
Stat.,  §  2149,  providing  that  "every  instrument  executed 
by  the  grantee  of  a  power  conveying  an  estate  or  creating 
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a  charge,  which  such  grantee  is  authorized  by  the  power  to 
convey  or  create,  but  which  he  would  have  no  right  to  con- 
vey or  create  unless  by  virtue  of  his  power,  shall  be  deemed 
a  valid  execution  of  the  power  although  such  power  be  not 
recited  or  referred  to  therein."  Lardner  v.  Williams,  98 
Wis.  514  (74  N.  W.  Rep.  346).  Where  one  to  whom  prop- 
erty has  been  devised  for  life  with  power  of  sale  executes  a 
warranty  deed  conveying  the  property  for  a  fair  considera- 
tion, and  the  deed  refers  to  the  will  as  the  source  of  title 
and  describes  the  property  as  in  the  will,  it  is  sufficient 
without  expressly  showing  that  it  is  in  execution  of  the 
power.  Young  v.  Mutual  Life  Ins.  Co.,  loi  Tenn.  311  (47 
S.  W.  Rep.  428.  A  purchaser  from  one  who  sells  under  a 
power  contained  in  a  will  is  not  bound  to  see  that  the 
proceeds  are  applied  in  accordance  with  hs  terms.  Cox  v. 
Fant,        Ky.  (44  S.  W.  Rep.  117;  19  Ky.  Law  Rep. 

1650);  Young  V.  Mutual  Life  Ins.  Co.,  loi  Tenn.  311  (47 
S.  W.  Rep.  428). 

Sec.  931.  Miscellaneous  notes.  A  contingent  interest 
in  real  estate  may  be  devised.  Collins  v.  Smith,  105  Ga. 
525  (31  S.  E.  Rep.  449).  The  doctrine  of  ademption  has  no 
application  to  devises  of  real  estate.  Fisher  v.  Keithley, 
142  Mo.  244  (43  S.  W.  Rep.  650;  64  Am.  St.  Rep.  560).  In 
Louisiana  it  is  held  that  the  general  jurisdiction  of  a  court 
of  that  state  over  the  estate  of  a  decedent  does  not  give  it 
jurisdiction  to  determine  the  validity  of  his  will  disposing 
of  immovable  property  in  another  state.  Succession  of 
Earhart,  50  La.  Ann.  524  (23  So.  Rep.  476).  A  judgment 
creditor  having  a  lien  upon  all  the  real  estate  of  an  heir 
disinherited  by  his  father's  will  is  one  "interested  in  the 
probate"  of  such  will,  within  Mo.  Rev.  Stat.  1889,  §  8888, 
so  as  to  have  the  right  to  contest  its  validity.  Watson  v. 
Alderson,  146  Mo.  333  (48  S.  W.  Rep.  478;  69  Am.  St.  Rep. 
615).  Citing,  Smith  v.  Bradstreet,  16  Pick.  264;  In  re  Lange- 
vin,  45  Minn.  429  (47  N.  W.  Rep.  1133).  Where  an  intent 
is  shown  to  make  a  devise  or  bequest  subject  to  a  provision 
that  the  property  be  held  by  another  in  trust  for  the  bene- 
ficiary, the  devise  is  valid  although  no  estate  be  conferred 
upon  the  trustee.  Thieme  v.  Zumpe,  152  Ind.  359  (51  N. 
E.  Rep.  86).  A  testator,  by  proper  reference,  may  incor- 
porate into  his  will  the  terms  of  a  deed  previously  executed 
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by  him  to  his  devisee,  and  it  is  not  necessary  that  such  deed 
be  exhibited  to  and  attested  by  the  witnesses  to  the  will  or 
probated  with  it.     In  re  Willey's  Estate,        Cal.  (56 

Pac.  Rep.  550).  A  clause  in  a  will  devising  land  to  certain 
persons,  void  on  account  of  their  alienage,  does  not  invalid- 
ate a  subsequent  clause  providing  for  the  conversion  of  the 
land  into  money  and  the  payment  thereof  to  the  same  per- 
sons. Greenwood  v.  Greenwood,  178  111.  387  (53  N.  E. 
Rep.  loi).  Minn.  Gen.  Stat.  1894,  §  4470,  construed  and 
applied — written  assent  of  surviving  husband  or  wife  to 
testamentary  disposition  of  the  Homestead  made,  by  the 
other.  Radl.  v.  Radl,  J2  Minn.  81  (75  N.  W.  Rep.  iii); 
Eckstein  v.  Radl,  y2  Minn.  95  (75  N.  W.  Rep.  112).  Mo. 
Rev.  Stat.  1879,  §  3971,  construed  and  applied — death  of 
devisee  before  testator — right  of  his  lineal  descendants  to 
take  the  devise.  Bramell  v.  Adams,  146  Mo.  70  (47  S.  W. 
Rep.  931). 


/? 
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2339  039 

2340  639 

2396  641 

§   2479    631,  734 

S  5068    93 

I  5136,  subd.  7   85 

Statutes  at  Large, 

Vol.  13,  p.  47  ^ 

Vol.  13,  p.  99  786 

Vol.  13,  p.  365 633 

Vol.  14,  p.  87  633,792 

Vol.  14,  p.  541 632 

Vol.  20,  p.  89  64X 


Vol.  20,  p.  114 637 

Vol.  23,  p.  340 622 

Vol.  25,  p.  357 443 

Vol.  26,  p.  795 622 

Vol.  28,  pp.  6,  114 628 

Acts  of  Congress. 


864,  June  3 786 

866,  July  26   62s 

867,  Mar.  2 632 

868,  Oct.  20 633 

872,  May  10  ^5 

875,  Mar.  3 633 

885,   Feb.   25 641 

887.  Feb.  8.  I  6 622 

890,  May  2 622 

890,  May  14   632 

898,  Jan.  I   622 

ALABAMA. 


Constitution, 

Art  14,  §  4 82,  521 

Code  1886. 

§§  592,  593   812 

§  597   860 

§§   597-606    809 

Si  600-603  820 

I  1793 ^ 

§  1802  147,  812 

700 

698 


§  1881 
§  1888 

§§   1963,   1964   929 

§  2153 675 

§  2346 455 

§  2521  353 

§  2543 361 
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§  2892 288 

§  3064 423 

§  3067 424 

§  3605 866 

Cod4  1896. 

§§  171,  175  303 

§  720,  subd.  3  288 

§  8i8  330 

§  859  866 

§  878  869 

§  1005 295 

§  1008  673,  680 

§  1012  67s,  680 

§  1066 .• 544 

§  1068 869 

§  1514 270,  455 

§§  1896,  1897  223 

§  2035  869 

2097,  2098  361 

2101  361 

2703 426 

§  2712 411 

I  2714 210 

§  2727 S04 

§§  2760,  2761  423 

§  3296 547 

§§   3506,   35P7    295,698 

§  4083 814 

I  4137 831 

I  4279  675,  680 

Laws. 

1872-73,   p.   130,   S    I V-  219 

1886-87,  p.  102 82,  521 

1890-91,  Feb.  18  820 

1892-93,  p.  42  642,  643,  644 

1892-93,  p.  1046  47 

1894-95,  P-  488 820 

1896-97*  P«  1089  47 

ARIZONA. 

Revised  Statutes. 

§§  22,  23,  31 43 

§§  2222,  2223   634 

§§  2258,  2280 483 

§  2299 34 

§  3132 629 

Laws. 

1893,  No.  84,  §  20 811 

1893,  No.  84,  |§  20-22 812 

1893,  No.  84,  9  21 813 

1895,   No.   42 627 


ARKANSAS. 

Constitution, 

Art  9,  §  6 361 

MansAeld's  Digest 

§  3348 314 

I  4356 817 

§§  4356,  4359  591 

§  4359 817 

§  4476 622 

Sandell  &  Hiirs  Digest. 

2590,  2591  199 

§  2595 805 

§  3469 430 

3713 360 

3895 835 

4225 451 

4727 870 

4794 424 

§  4802 424 

§  4819  207,  768 

§  5094 554 

§  5111  573,  700 

I  6251  482 

§  6606 806 

Laws. 

1881,  p.  63 817 

1893,  Apr.  13  36i> 

CALIFORNIA. 

Constitution. 

Art.  6,  §  5 650 

Art.  iij  §  18 476 

Art  20,  I  15 476^ 

Civil  Code. 

§  5   192^ 

§  164   6a 

I  255   62<> 

§  662   192 

§  690 588 

§  694   5g 

§  699  S88 

I  715   265 

§  801    192 

§   857   578,  928 

§  863 849 

864,  865,  871 57S 

1084 192^ 
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S  1093  ..." 148 

S  1104 192 

I  1170 676 

§§  u86,  1187,  1191 148 

|§  1238- 1262  353 

I  1241,  subd.  3 360 

I  1242 360 

§§  1243,  1244  357 

5  1263 353 

i  1265 361 

i  1313 57 

S  1341  588 

i  1402 60 

l§  1516,  1536  60 

§§  1560-1562  60 

1 2219 l^ 

§  2230,  subd.  1 846 

§  2280 849 

I2511  515 

i  2S76 820 

S  2898 528 

§  29H  554 

5  2922 525 

5  2934 539 

§  2935  539 

5  3046 871 

§3947 588 

I  3399 704 

Code  Civil  Procedure. 

%   312  554,  769 

I  325  33 

5§  335.  337 554,  769 

I  338,  subd.  4 769 

§  339  7(^ 

§  442  206,  396 

§  473  665 

5  564  662 

S§  682,  684  566 

§  685  290,  566 

I  707  709 

I  726   547,  550,  566 

i   738  646 

I  852  840 

I  940  669 

I  1183  476,  482  496 

§  1184 477 

^  1187  477,  498,  499,  502 

I  1192  482,  483 

§  1 194 487 

I  1244,  subd.  4 225 

S  1465  348,  352,  361,  378 

S  1468  361,  378 

%  1474 361 

S  1476 348,  352 

S  1537 408 

l§  1573,  1574 304,  7<59 


§  1578 305 

I  1666 60 

§§  1777,  1778  378 

§  1781  408 

§  1791  408 

§  1849 282 

§2889 524 

Political  Code, 

§§  3461,  3466  820 

§  376s  812 

§  3773  812 

§§  3776,  378s,  3786 812 

Laws, 

1850,  p.  254,  §  II 60 

1891,  p.  137  148 

1893,  p.  341 640 

COLORADO. 

Revised  Statutes  1868. 

Art  II,  ch.  84 633 

General  Statutes, 

§§  2400,  2409 627 

Mills'  Annotated  Statutes, 

§  2252 701 

§§  2401,  2403   396 

§  2548 701 

§  2912 770 

CONNECTICUT. 

General  Statutes. 

§§  501,  507   46 

§  893   287 

§  1184 291 

§  2952 257 

§  2961  681 

§  3019 497 

§3034 288 

§§   3481.  3499    729 

DELAWARE. 

Revised  Code, 

Ch.  Ill,  §  29  572 

Ch.   132,  §  4 45 
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Laws. 

1875,   p.  315    836 

1879,  ch.  145,  §  1 499 

1883,  ch.  46,  §  3 8i3 

FLORIDA. 

Revised  Statutes, 

§   1500 21X 

§    1542    820 

§§  1544-1550,  1554 232 

§   1820  167 

§  1823 168 

§  2516 836 

Laws, 

1887,   ch.   3681,   §  52 806 

GEORGIA. 

Constitution, 

Art  6,  §  4 648 

Art.  7,  §  2 790 

Art.  9,  §  2 355 

Code,  1882. 

§  1979 487 

§  5212 360 

Code, 

S  732  801 

§  909   810 

§  1902 606 

§§  2018,  2019,  2022 353 

§  2243  309 

§§  2435-2437 4SO 

§  2488  458 

§  2695 341 

§  2697  329 

§  2723 810 

§  2751  810 

§  2771  526 

§  2794  424,  489 

§  2800  424,  426 

§  2801 487,  495.  499 

§  2804 499 

§  2814 451 

§  2815 510 

§  2823 875 

§  2824 651 

§§2830,2834,2838 353 

§  2848 355 

§  2850 290 


§3085 : 25^ 

§  3126 426 

§  3457 41 

§  3610 277 

§  3612 89 

§  3621  149 

§3645 852 

§  3728 656 

§  3753 211 

§3794 868 

§3836 552 

§  3931  619 

§  4384 296 

§  4630 299 

§  4697 104 

§  4793 : 604 

§  4813  208,  422 

§4818 715 

§  4927 657 

§  5087 211 

§  5179 344 

§  5269 286 

§  5426 290 

§§5432,  5433 288 

§§  5468,  5469  295 

§§5870.5871 650 

§  5912 348 

Laws, 

1866,  p.  146 458 

1874,  p.  105  820 

1874,  p.  116  86 

IDAHO. 

Revised  Statutes, 

§  2960 ISO 

§§  3070,  3073 353 

§  3364 .' 544 

§  3440 876 

§  4831,  subd.  5 303 

§  5491  303 

§§5715,5716 42 

§  6007 754 

Tit.  7,  ch.  10 553 

ILLINOIS. 

Purple's  Statutes  1856. 

Ch.  25  div.  3,  §§  44,  46 59 

Revised  Statutes  1874. 

Ch.  66,  §  2  .' 21* 

P.  896 805 
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Revised  Statutes  i88x. 

Ol  82,  §  31  498 

Revised  Statutes  1893. 

P.  1209,  §  106 800 

P.  1210,  §  191  817 

Ch.  106,  §  31 ; 609 

Ch.  120,  §  2,  subd.'9 788 

Revised  Statutes  1897. 

Ch.  82,  §  38 476 

Starr    &    Curtis'    Annotated 
Statutes. 

Vol.  I,  ch.  39.  §§  i»  12 173 

Vol.  I  ch.  41,  §§  10,  12 173 

Vol.  I,  p.  955,  §36 278 

Vol.  I,  p.  1042 223 

Vol.  2,  ch.  51,  §  2 286 

Vol.  3,  ch.  106,  §  27 609 

Revised  Statutes, 

Ch.  II,  §  8  287 

Ch.  24,  §  121   232 

Ch.  24,  §  167 232 

Ch.30,§  10 151 

Ch.  30,  §20 16 

Ch.  30,  §  30 48,  682 

Ch.  39,  §  h  subd.  3 I72 

Ch.  40,  §  20 400 

Ch.45,§25 20s 

Ch.  52,  §1  I,  2 361 

Ch.  59,  8  9 719,  839 

Ch,  66,  §  1 214 

Ch.  77,  §  1 290,444 

Ch.  77,  §  2 290 

Ch.  77,  §  3 287 

Ch.83,§§6,7 33 

Ch.  114,  §  103 747,  751 

Ch.   120,  §   186 817 

Ch.  120,  §  191 817 

Ch.  120,  §  216,  217 811 

Ch.  134,  §2 219 

Laws. 

1851,  Feb.  17 640 

1851,  p.  61,  §  3,  (Priv.  Laws) . .  726 

1853,   p.    3 \'"\"  795 

1857,  Feb.  14,  (bpec.  Acts)..     59 

1865,  Feb.  13 59 

1865,  July  16 791 

1872,  p.  721,  §  49 476 


1874,  Mar.  25,  §  28 49S> 

1885,  p.  77 398 

1887,  p.  219,  §  4 502 

i88g,  p.  83 II 

1889,  p.  116,  §  4 440 

1889,  p.  215,  §§  29,  30 609 

189s,  p.   181,   §   18 697 

1895,  p.  231,  §  12 510 

189s,  p.  231,  §  40 510 

1897,   p.    141 151 

1897,   p.   218 


INDIAN  A, 

Revised  Statutes  1843. 

P.  810,  §  107 100,  173 

Revised  Statutes  1876. 

P.    127 801 

P.4ii,§  18 173 

Revised  Statutes  1881. 

§6276,cl.5 7^ 

Revised  Statutes   1894. 

§§  256,  257 379 

§  316  662 

§  764  287 

§§765-769  293 

§  779  573 

§  782  296 

§  783,  785 698 

§§  917,  918,  921 226 

§  931  297 

§  1031  705 

8  1066 20a 

§  1076 666 

§  1082 64a 

§  1109 651 

§  1119 696 

§  1236 662 

§  1366  651 

§  1404 651 

§  1970 598 

§  2018 834 

S  2153  598 

§  2154 598 

§  2424 364 

§§  2465-2467 549 

S  2484 563 

§§  2486-2488 301 

§  2491  303 

§§  2503,  2504  173 

§  2534 531 
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8  2644  173,  364 

§  2652 367 

S  2653 364 

§   2656    173,  367 

§  2660 367 

I  2661    364 

|§  2676,  2682,2685 379 

S3346 89 

S  3391  839 

U  4449»  4451 585 

$§  4464-4466 584 

S  5105 232 

S  5153 729 

§  5160  226,  232 

§  5655-5658  783 

S5820 576 

§  6961  460,  514 

S  6963  452,  460 

I  6964  453,  460 

6968 484 

7099 413 

7255 482,  492,  502 

§  7256  483,  492 

§  7258 490 

§  7259  489,  S08 

I  7260 490 

I  7265 487 

§  8030 617 

§  8041  18 

§§  8526,  8531,  8560 797 

Homer^s  Revised   Statutes    1897. 

I  1941 834 

§  2269 929 

I  5224 425 

8  6318 820 

Laws. 

1872,  p.  57,  §§  247-249 801 

IOWA. 

Revision   i860. 

S  2213 839 

Code  1873. 

5  527  782 

5§  559-561  116 

5§  562-567 118 

8  870  804 

§  894  8x1,  818 

I  899  804 

8  902  818 

i  1061 84 

I  1185 586 

88  1317,  1319  793 


§§  1490-1492 308 

§  1825  214,  232 

§§  1827,  1828 232 

§  1934 717 

§§  2000,  2001 350 

i§  2007, 2008 361 

§§2441,2443,2444..' 173 

§2466 170 

I  2618,  subd.  ^ 510 

8  2628 450 

§  3660 278 

Code. 

§  273  445 

§  853  820 

§  1385 821 

§  1389 821 

8  1898 585 

§  1998 241 

8  2923 366 

§  2924 879 

§  2976 355 

§  2977 353 

§  2978 352 

§  2979 355 

§  3092 503 

§  3493  547,  650 

8  3769 442 

83784 442 

§  3801  442 

8  3958 291 

Tit7,ch.4 821 

McClain's  Code, 

§§  1965,  1966 525 

8  3317 492 

883322,3327-3329 477 

8  4170 715 


15th  Gen. 
16th  Gen. 
i6th  Gen. 
17th  Gen. 
19th  Gen. 
20th  Gen. 
20th  Gen, 
2 1  St  Gen. 
22nd  Gen 
23d  Gen. 
24th  Gen. 
26th  Gen. 
26th  Gen. 


Laws. 

Assem.,  ch.  8,  §  4. .  617 
Assem.,  ch.  100,  §  6  499 
Assem.,  ch.  100,  §  13  493 
Assem.,  ch.  loi ....  789 
Assem.,  ch.  89,  §  3  782 

84 

487 

84 

42 

787 
820 

224 


27th  Gen. 
1898,  ch. 


Assem.,  ch.  22 

,  Assem.,  ch.  179 

Assem.,  ch.  57. . 
.  Assem.,  ch.  85 . . 
Assem.,  ch.  i,  §  3 
Assem.,  ch.  35 

Assem.,  ch.  8. . . . 

Assem.,  ch,  85,  §  9 

585,  587 

Assem.,  ch.  48 585 
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1900,   ch.  47,  p.  31 821 

1900,  ch.   4S,  p.  32 821 

1900,  ch.  49,  p.  33 821 

1900,  ch.  51,  p.   34 821 

1900,  ch.  70,  p.  55 241 

1900,  ch.  117 42 

1900,  ch.  119  :.-. 352 

1900,  ch.  122,  p.  90 291 

KANSAS. 
General  Statutes  1889. 

§  4557 294 

Ch.  14,  §§  6,  7 336 

General  Statutes  1897. 

Ch.  65,  §  27 624 

Ch.  107,  §§  132,  133 "'"  847 

Ch.  108,  §§  17,  18 847 

Code  Civil  Procedure, 

§  15 763 

§  81  450 

§  422   2x1 

Laws. 

1887,  ch.  loi 771 

i89i,ch.  73 771 

1893,  ch.  IQ2 310^  667 

1895,  ch.  274 771 

KENTUCKY. 

Constitution. 

Art.   14   9 

§§  170,  174 791 

i  242   9 

Code  Civil  Procedure. 

§§65,66 650 

§§298,299 662 

§  499.  subd.  13 606 

§   658   715 

§  692    664 

§   694,   subd.   3 866 

I  696   400 

Revised  Statutes. 
Ch.   102,  §  3 638 

General  Statutes. 

Ch.   24,   §    II 676,683 

Ch.  52,  Art.  2,  §  1 363,  461 


Ch.  52,  Art.  2,  §  3 461 

Ch.  52,  Art  4,  §  1 99,  461 

Ch.  71  f  Art  I,  §§  I,  2,  4.  .767,  772 

Statutes  1894. 

210   41 

§   814   662 

I  889   606 

I  I7(fe 172 

§§  1783-1787 308 

§  1793 309 

§  1795 309 

§  1910 45 

§  2063 123 

§  2087 175 

§  2127  363,  461 

I  2132 172 

I  2141  loi 

§  2297 438 

§§  2301,  2302   715 

§  2306 715 

§  2309 715 

§  2312 715 

§  2463  482,  489 

§  2467 487 

§  2468 499 

§§   2506,   2508 772 

§  3290 596 

§  3868 446 

§  3909 596 

§  4021  799 

§  4048 821 

§  4846 846 

Statutes  1899. 

§2358 881 

Laws. 

1900,  ch.   10,  p.  39 821 

1900,  ch.   II,  p.  40 309 

1900,  ch.   17,  p.   54 ^14 

LOUISIANA. 

Constitution, 

Art.  176 497 

Art.  207 792 

Art.  210 820 

Revised  Civil  Code. 

Art.    1986    330 

Art.  2697    420 

Art.   3186    497 
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Art   3249   497 

Art   3273    497 

Merrick's    Revised    Civil    Code. 

Art   3250    882 

Art   3251    883 

'     Revised  Statutes. 

S  1808 330 

§  2155 417 

§  3093 497 

Laws. 

1874,  No.   105,  §  5 818 

1880    No.  124  219 

1S94,  No.  130  820 

1900,  No.  30,  p.  35 679 

1900,  No.  52,  p.  84 417 

ISK.0,  No.  I35i  P-  ^9 391 

MAINE. 

Revised  Statutes. 

Ch.   82,   §    no 278 

Ch.  91,  §  30 499 

Laws. 

1893,   ch.    i88    307 

MARYLAND. 

Code. 

Art.  16,  §  33 684 

Art    16,   I    188 302 

Art.    17,   §§   54,   55 679 

Art  21,  §  37 540,  679 

Art.  45 463 

Art.  63,  §  II 499 

Art  63,  §  22 479 

Art.  66 573 

Art   75    523 

Art   75,   §   69a 523 

Art.  81,  §  69 801 

Art   93,   §   317 925 

Public  General  Laws. 

Art    16,   §    193 884 

Art   66,   I   1 526 

Public  Local  Laws. 

Art   4,   §§   694-704 547 


Laws. 

1890,  ch.   205  801 

1894,  ch.   568  , 47 

1900,  ch.    195  102 

1900,  ch.   195,  p.  264 264 

1900,  ch.  390,  o.  671 302 

1900,  ch.  427,  p.  707 679 

1900,   ch.   457    96 

1900,  ch.  457,  p.  735 573 

1900,   ch.    542,   p.   879 540,679 

1900,  ch.   559,  p.  893 523 

1900,  ch.  633,  p.  1012 463 

MASSACHUSETTS. 

Revised  Statutes. 

Ch.   20,  §§  26-29 55 

Public  Statutes. 

Ch.  II,  §  5,  cl.  3 789 

Ch.  49,  §§  68,  69 9 

Ch.    51,   §   3 235 

Ch.   54,   §   6 15 

Ch.    117,   §    19 83 

Ch.  126,  §8 258 

Ch.    127,    §    18 929 

Ch.   151,  §  4 649 

Ch.   181,  §§   17,  21 576 

Ch.   191,  §  1 475,  480,482 

Ch.   191,   §  3 487 

Ch.    191,    §   23 477 

Ch.    197,   §    1 773,  825 


841 
884 
886 
888 
888 
888 

889, 
890, 
890, 
891 

891 
892 

893 
894 
897 
897 
898, 
898 
898 
898 
899. 


ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
pp. 
ch. 


Laws. 

114 55 

272,  §  1 307 

240 86 

390,  §  40 821 

390.  §  7^ 809 

393  46 

442,  §  1 642 

270,  §  1 235 

428 216,  227 


123 

354 
270 

340 
108 


216 

41 
475 
642 
224 


426,  §  7 12 

522  646 

247,  §  2 83 

278  216 

562  685 

682-722  » .  154 

379,  S  1 241 
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1900,   ch.   214    83 

1900,  ch.  327,  p.   190 685 

1900,   ch.   354,  p.   201 154*685 

igoo,  ch.  376,  p.  226 821 

1900,  ch.  437,  p.  292 241 

1900,  ch.  450,  p.  311 166 

MICHIGAN. 

Constitution. 

Art.  15,  §  15 228 

Art.    16,   §   2 354.360 

Art.    18,   §  2 228 

Compiled  Laws  1871. 

§§  4226,  4227   677 

Compiled  Statutes. 

Ch.  98 82t 

Ch.   98,   §    144....'. 821 

HowelVs  Annotated  Statutes, 

§  1478 118 

S  2308 83 

§  3338 232 

§  4045 30s 

§  4052 83 

§  5229 812 

8  5533 253 

I  5573 46 

§  5778 825 

§  5875 300 

§  5884 301 

§•6105  305,  551 

§  6116 293 

§  6183 739 

§§  6295,  6297  464 

§§  6323,  6325  378 

§  6707 557 

§§  6779,  6781,  6788 232 

§  7251  801 

§  7722 360 

§  7791  203 

§  7836  3691  370 

§  7847 203 

§  7852 609 

§  8295 199 

§  8296 651 

§  8408 491 

§  8500,  subd.  1 568 

§8503 569 

Volume  3. 

§  750  820 

§§  1354-1356 820 


§  6626 643 

§  8411a  487 

Compiled  Laws   1897. 

§  5i6  547 

§  523  588 

§§  3959,  3960  821 

§  9133 302 

10364,  10365 353 

Laws. 


S89 

891 
891 
891 
891 

893 
893 
893 
893 
893 
893 
893 
893 
893 
893 
893 
893 
893 


893 
893 
893 
893 


893 
893 
893 
893 
893 
893 
893 
893 
893 
893 
893 
89s 
895 
897 
897 
899, 
899, 
899: 
899 
899 
899 
899 


No.  195,  §  67 813 

No.  174  792 

No.  176,  §  9 820 

No.  179,  §  1 487 

No.  179,  §  4 477,  486 

No.  129 792 

No.  199,  §  1 486 

No.  206,  §  7,  subd.  4.-789 

No.  206,  §  17 813 

No.  206,  §  25 795 

No.  206,  §  25,  subds.  4,  6  795 

No.  206,  §  29 820 

No.  206,  §  30 820 

Na  206,  §  40.. 820 

No.  206,  §  53 795 

No.  206,  §  60 820 

No.  206,  §  61 820 

No.  206,  §  66 

795,  801,  807,  816,  817 

No.  206,  §  67 817 

No.  206,  §  68 820 

No.  206,  §  69 820 

No.  206,  §  70 

795,  806,  808,  814,  820 

No.  206,  §  73 818 

No.  206,  §  76 820 

No.  206,  §  78 807 

No.  206,  §  79 801 

No.  206,  §  80 820 

No.  206,  §  84 820 

No.  206,  §  85 820 

No.  206,  §  98.  .806,  808,  814 

No.  206,  §  99.  .794,  807,  820 

No.  206,  §  1^4 804 

No.  206,  §  127 820 

No.  215,  ch.  25 228 

p.  310,  §  66 801 

No.  229,  §  140 814 

p.  288,  §  70 806 

No.  92  2 

No.  97,  p.  140 821 

No.  no,  p.  159 489 

No.  136,  p.  189 241 

No.  179,  p.  270 821 

No.  187  102 

No.  195,  p.  306 617 
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1899,  No.  200,  p.  310 547,  588 

1899,  No.  204,  p.  317 821 

1899,  No.  218,  p.  338 353 

1899,  No.  235,  p.  367 302 

1899,  No.  266,  p.  440 241 

MINNESOTA. 

Constitution, 

Art.  I,  §  12 356 

Art  9,  §  3 7^7 

General  Laws  1887. 

Ch.  60 818 

Ch.   127   818 

General  Statutes  1894. 

I  767  535 

§  836  615 

§  1555  798 

S§  1578,  1579  817 

§  1580 817 

§  1582 817 

§  1585 817 

§  1589 817 

§  1594 818 

S  1599 802 

§§  1600,  1601 820 

S  1654 811 

§  1659 811 

§  4180  678,  687 

§  4470 361,  929,  931 

f  4471  172 

§  4472 929 

S  S183  651 

S  5206 646 

§  5817 642 

§  5900 439 

§  6029 576 

§  6032 574 

§  6033 576 

§  6039 576 

§  6044 698 

§  6051  574 

§  6054 574 

§§  6108,  6109  315 

§  6118  422,  656 

§  6134 669 

I  6236 499 

Ch.  II 817 

Laws. 

r86i,  ch.  I  (Spec.  Laws)..  729 

1881,  ch.  76,  §  10  (Spec.  Laws)  55 


1887,  ch.  2,  subch.  5  (Spec 
Laws)  13 

1887,  ch.  3,  subch.  4  (Spec 
Laws)  595 

1891,  ch.  35  (Spec.  Laws)..  13 

1893,  ch.  151  797 

1897,  ch.  290  820 

1897,  ch.  290,  §  3 809 

MISSISSIPPL 

Code  1880. 

§  1496  169,  740 

Code  1892. 

§  1764 604 

§  2441  822 

§  2521  715 

§2539 , 268 

§§  2565,  2566 640 

§§  2589,  2590   640 

§  3401 S17 

§3503 888 

§  3561  309 

§  .3776 795 

§  4148 624 

Laws, 

1894,  ch.  S2  424 

MISSOURL 
Constitution. 

Art.   10.   §  6 788 

Revised  Laws  1825. 

Vol.    I,   p.   333 loi 

Revised  Statutes  1835. 
P.  119 251 

Revised  Statutes  1855. 

P.  355,  ch.  32,  §  5 169 

Revised  Statutes  1865. 

P.  498,  §  25 303 

Wagner's  Revised  Statutes, 

Vol.  I,  p.  256,  §  1 169 

Vol.  2,  I  217./ 812 
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Revised  Statutes  1879. 

I  2190 929 

I  3971  931 

Revised  Statutes  1889. 

§  129  301 

§  571  335 

§  1996  466,  762 

§  2399 87 

§  2615  746,  747 

§  2623 236 

§  4508 103 

§  4525 101 

§4526 103 

§  4638 211 

§4641  211 

§  4895 290 

§4915 288 

4917 288 

5184 839 

§  5435 348 

§  5553  794 

I  6570 232 

i§  6706,  6707  492 

§  6741  479 

S  6767    466,  762,  774 

I  6768 28 

I  6769 774 

§  6770  207,  774 

!  6864  466,  762 

6865 466 

6869 466 

S  7094 540 

§  7^32 602 

§§  7145,  7148  607 

§  7182 606 

§  7562  ....• 797 

§  7576 817 

§  7682 817 

§  7692 817 

§  8312 616 

§  8839 lOJ 

§  8871  918 

§  8888 931 

§8899 688 

Laws. 

1875,  p.  212 812 

1887,  p.  197 349 

1893,  p.  223 232 

1897,  p.  236 820 

MONTANA. 

Constitution, 

Art.  12,  §  2 788 

Art.  12,  §  3 820 


Civil  Code, 

§  592  827 

§§  1670,  1701,  1703 352 

§§  1880,  1881  393 

§  2185 670 

§§   2209,   2210    284,512 

Code  Civil  Procedure. 

§  592   630 

§  2081,  subd.  1 316 

§  2094 317 

§§  2133,  2134   483 

Political  Code. 

|§  3610-3612  627 

8§  3670,  3672    820 

§3680 788 

Compiled  Statutes  1887. 

Div.  3,  §§  237,  270 538 

Div.   s,   §§  492-494 83 

Div.   5,   §   1497 226,630 

Annotated  Codes  and  Statutes 
1895. 

§  3930 890 

§3931 890 

Laws. 

1897,  p.  83    820 

NEBRASKA. 

Constitution. 

Art.   t,   §   21 7,222 

Art.  9,  §  3 811 

Code  Civil  Procedure. 

S51  ^36 

§  82    50,  591 

§§   124,   129   547 

§  403   591 

§§  451-453  •.  566 

§  477    557 

§  491    567 

§49i<l 567 

§  495    399 

§  497a 700 

S  503  569 

§    510    291,  401 
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§  602  232 

S  630 666 

§  802  602 

S  841  606 

§  847  545 

§  850  547 

S  852  566,  571 

§  1020 315 

Tit.  2,  §  6 775 

Compiled  Statutes  1885. 
Ch.  23,  §  29 99 

Compiled  Statutes  1889. 

Ch.  I2a,  §§  69,  94 804 

Ch.  77»  §  144 804 

Compiled  Statutes  1893. 

Ch.  54   Art  I,  §  3 508 

Compiled  Statutes  1895. 

§  847   557 

Compiled  Statutes  1897. 

Ch.   2,    Art.   3 832 

Ch.  6,   §§  42,  43 330 

Ch.   16,  §  97 232 

Ch.   18,  Art  I,  §§  83a,  83b. .  543 

Ch.   18,  §  123   ..: 569 

Ch.   20,   §   2 648 

Ch.   23,    §    I loi 

Ch.  23,   §§   12-18 102 

Ch.  23,  §  31 170 

Ch.  23,  §  54 408 

Ch.  23,  §  55 409 

Ch.  23,  §  202 300,  301 

Ch.   32,    §   3 839 

Ch.  ?2,  §  8 534,  755 

Ch.  32,   §  20 342 

Ch.  36,  §   17 361 

Ch.  43,   §  45 667 

Ch.44 585 

Ch.  54,  Art  I,  §  2 497 

Ch.    54,    §    1 487 

Ch.    63    93,  369 

Ch.    63,    §§   7-10 369 

Ch.   73,   §    16 678,  689 

Ch.   71,  §  51 270 

Ch.    77,   §    109 820 

Ch.  77,  Art.  I,  §  113 806 

Ch.  77y  Art.  i,  §  116 804 

Ch.   77,    §    119 814 

Ch.   77,   §    131 804 


Laws. 

1891,  ch.  14,  p.  200 585 

NEVADA. 
General  Statutes. 

§  3253 26 

§§4931-4933 540 

Laws. 

1887,  p.  97 617 

1897,  p.  103,  §  2 628 

NEW  HAMPSHIRE. 

Revised  Statutes. 

Ch.  181,  §§  I,  2 760 

Public  Statutes. 

Ch.  40,  §  4 86 

Ch.  139 576 

Ch.246,§i 98.  414 

General  Laws. 

Ch.  59,  §  2 820 

Ch.  59,  I  7 820 

Ch.  59,  §   13 820 

Ch.  121,  §§  4,  7 535 

NEW  JERSEY. 

Ejectment  Act. 

§§   4,    17,   20 203 

Revision  1821. 

P.  463 690 

Revision  1898. 
Act  June  14 690 

General  Statutes. 

P.  880 435 

P.  1278,  §  16 929 

PP.  1642,  1644 595 

P.  1977  32 

P.  2073,  §  37 487 

P.  2074  487 

P.  2552,  §  115 837 

P.  2618  
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P.  2641  232 

P.  2980,  par  6 568 

PP.  3235,  3247 7 

P.  3320 791 

P.  3320,  pi.  200 788 

P.  3353,  §§  331,  349 806 

P.  3449,  pl.  779 793 

P.  3450,  pl.  787 793 

P.  3460  216 

P.  3486 643,644 

P.   3488   643 

Laws. 

1862,  p.   326    9,729 

1872,  p.   1192 9 

1874   p.   45 9 

1889,  p.  378 9 

1895,  p.  169 232 

1896,  p.  277 81 

1897,  p.  296,  §  28 7 

1898,  p.  461 236 

1900,  ch.  16,  p.  32 690 

1900,  ch.  26,  p.  43 308 

1900,  ch.  35,  p.  55 588 

i9oo»  ch.  68,  p.  102 821 

1900,  ch.  80^  p.  148 821 

1900,  ch.   125,  p.  315 400 

NEW    MEXICO. 

Compiled  Laws  1884. 

§   1911    OSs 

NEW  YORK. 

Revised  Statutes, 

Vol.  I,  p.  763,  §  41 538 

Vol.  2,  p.  135,  §  10 757 

Vol.  2,  p.  195,  §  176 378 

Vol.  2,  p.  326,  §  58 408 

Vol.  4,  p.  2432,  pt.  2,  ch.  I,  tit 
2,  §  13 258 

Code  Civil  Procedure, 

§  2348 378 

§  2.^88,  subd.  4 574 

§  2472 378 

§  2703 691 

§§  2822-2860  378 

Tit  9  ch.  17 574 

Laws. 

1683,  ch.  15 67s 

1710,  ch.  216 6/s 


1788,  ch.  44 675 

1809,  ch.  44 120 

1811,  ch.  238 675 

1817,  ch.  137 120 

1839,  ch.  295,  §  5 675 

1845,  ch.  no ^5 

1850,  ch.  140,  §  28,  subd.  5 4 

i860,  ch.  345 438 

1870,  ch.  519,  tit  3  §  19 4 

1873,  ch.  830 169 

1878.  ch.  31S 476 

1880,  ch.  542 792 

i88s,  ch,  342 489 

1888,  ch.  345 729 

1888,  tit  8,  ch.  583 809 

1890,  ch.  255 729 

1890,  ch.  522 792 

1890,  ch.  56s,  §91 7 

1890,  ch.  565,  §  98 4 

1891,  ch.  105,  §  406 9 

1892,  ch.  353 729 

2892,  ch.  676,  §98 4 

1895,  ch.  559,  §  13 83 

1895,  ch.  559,  §  51 55 

1895,  ch.  723,  §  II 83 

1896,  ch.  338 214 

1896,  ch.  855 7 

1896,  ch.  908,  §§  3,  4 788 

1897,  ch.  348 787 

1900,  ch.  20S 83 

1900,  ch.  223,  p.  459 574 

1900,  ch.  521 83 

1900,  ch.  633,  p.  1381 ^.  691 

1900,  ch.  715 55 

1900,  ch.  766,  p.  1632 574 

NORTH  CAROLINA. 

Constitution, 

Art  10,  §  2 353 

Art.   10,   §  6 468 

Battle's  Revision, 

Ch.55,§26 353 

Code, 

74 812 

443,  444,  448 290 

§  503  353 

§  504  353 

§  627 827 

§  68s  83 

§  1255  444,  572 

§  1256 468 

§  1280  157,  250 

§  1327 92s 
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§    1750, 417 

§  1754 424 

§  1781   482 

S  1799 426 

§  180I    483 

§  1826 468 

Laws, 

1885,  ch.  147,  §  1 692 

1885,  ch.  347 353 

1885,  ch.  359 353 

1887,  ch.  137 806 

1889.  ch.  389 21 

1889,  ch.  476 426 

1893,  ch.  152,  §§  I,  2 777 

1893,  ch.  296,  §  66 V*.  808 

1893,  ch.  453,  §  I ^43 

1895,  ch.  119.  §65 812 

1895,  ch.  119,  §66 813 

1895,  ch.  119,  §  69 818 

1895,  ch.   119.  §  90 803 

1897,  ch.   152 410 

NORTH  DAKOTA. 

Revised  Codes  1895. 

1954,  1955 450 

§  2028 i 617 

§3537 158 

§3575 158 

§3584. 158 

4676 564 

4680 97 

5904  642,  64s 

Revised  Codes  1899. 

4830-4832  898 

Compiled  Laws. 

§  1640 818 

5§  3190,3192 82 

§4358 523 

§  5476  ., 502,  504 

Laws, 

1897,  ch.  e; 800 

OHIO. 

Revised  Statutes. 

§  1038 794 

§  2640 "2 

§  2732 : 791 


§  2880 804 

§  3140 169 

§  3283 6 

§  4106 693 

§§4133,4134 693 

§  4158 107 

8  4175 171 

§  4364  439,  654 

§4985 778 

§  5375 442 

§  5434 899 

§6343 45,    47 

Laws. 

Vol.  3,  p.  281 171 

Vol.  24,  p.  71 239 

Vol.  66,  p.  21 99 

OKLAHOMA. 

Code  Civil  Procedure. 

§§167,  168  315 

Statutes  1893. 

§67 317 

§§  3205-3207  900 

§  3209 900 

8  4531  505 

§  480s  317 

Ch.   37    748 

Ch.  70,  Art  I,  §  15 632 

OREGON. 

HilVs  Annotated  Laws. 

|§  56,  57,  59 591 

§   149   291 

§§  269,  277 290 

§  381    206 

§  414   866 

§  504   643 

%  852   656 

§  909,  subd.  1 648 

§  1188 446 

I  2081  648 

I  2732,  subd.  3 789 

I  2736 517 

§  2770 799 

§  2800 799 

I  2838 799 

§  3034 544 

§  3669 487 

§  3672 477,  482,  490 

§  3673 499 

§3675 508 
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§  3677 S08 

§  3<>7^ 499 

§  3832 639 

§§  4075-4079 215 

Laws, 

1878,  p.  41 ^3h  640 

1891,  p.  182  798 

1895,  p.  6 214 

PENNSYLVANIA. 
Purdon's  Digest. 

PP.859,  860,  S  115 T^? 

P.  931,  pi.  23 168 

Pepper  &  Lcwi^  Digest. 

P.  4052,  §8 902 

Smith's  Laws. 

Vol.  7,  p.  132,  §  S 43 

Laws. 

i83i,p.243 502 

1832-33.  P-  318 168 

1836,  Act  June  16 477 

1843,  Act,  Apr.  17 45 

1862,  p.  471 ;  83 

1871,  p.  1241 477 

1871,  p.  1361  659 

1871,  Act  June  19 729 

1885,  p.  257 602 

1887,.  p.  118 477 

1891,  p.  387 286 

1893,  p.  344,  §  2 469 

RHODE  ISLAND. 

General  Statutes. 

Ch.  171,  §  1 923 

Ch.2o6,  §  7 501 

Public  Statutes. 

Ch.  189,  §  13 175 

General  Laws. 

Ch.  71.  §  4 226 

Ch.  196,  §§  24,  34,  35,  37 408 

Ch.  216,  §  6 167 

Ch.  246,  §  6 449 


Laws. 
1880  ch.  800 622 

SOUTH  CAROLINA. 

Constitution. 

Art  I,  §23 9 

Art.  3,  §  28 357 


Cod^  Ch'il  Procedure. 


§   352 
§  1958 


547 
372 


Revised  Statutes  1893. 


§  334  821 

§§  117S-1180 215 

§  1950 604 

§  1968 694 

I  2114 290 

§  2167 470 

§  2204 169 

Statutes  at  Large. 

Vol.  5,  p.  257 470 

Vol.  15,  p.  498 445 

Laws. 

1795,  dower  102 

1885,  ch.  219 308 

1891,  p.  1121 470 

1894,  ch.  21 547 

1900,  No.  192.  p.  347 540 

1900,  No.  196,  p.  349 547 

1900,  No.  197,  p.  352 821 

1900,  No.  237,  p.  429 169 

1900,  No.  260,  p.  455 307 

SOUTH  DAKOTA. 

Compiled  Laws. 

§§  1189-1191  624 

§  1544 796 

§  1612 799 

§§  1640.  1643 '.  808 

§§2789,  2795,  2798,  2801......  839 

§  2814 839 

§  3617  741,  756 

§  391S 718 

§§  3916-3918  839 

§3919 717 

§  3920 717,  718 
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§  4630    741,  756 

§  5104 355 

§  5154 700. 

§  5336 547 

§  5421  697 

§  5447 697 

§5455 26,  370 

§  6073,  subd.  1 314 

Revised  Statutes, 

I  2477 624 

Annotated  Statutes  1899. 

§§4435,4468,4477 161 

§  5639 905 

§5640 905 

Laws, 

1889,  ch.  14,  §  15 820 

1893,  ch.  40,  §  6 584 

1893,  ch.   140 697 

1893,  ch.   160 808 

1895,  ch.   131 568 

TENNESSEE. 

Constitution. 

Art.  I,  §  21 216 

§  4,  (amended  sched.) 763 

Code  1858. 
§  2763 30 

Milliken   &   Vertree/  Code, 

§§  2935-2938 349 

§  3273 170 

3993-3996 609 

4306-4308  866 

Shannon's  Code, 

969   4x0 

§  1868,  1871 219 

§  1874,  1875 2T3 

3531    482 

83540 487 

§    3697    678 

8  3752  678 

8§  3798,  3800-3802 349 

§§  4102-4108 303 

I  4166 170 

§§  4242-4246 471 

''*:  4620 712 

§  49"  669 

497a  204 

5326-5328    :,..  yc6 


Laws. 

1857-58,  ch.  52 424 

1870,  ch.  71,  §2 471 

1877,  ch.  12,  §  3 444 

1885,  ch.  9 ^..554,  779 

1895,  ch.  38 30 

189s,  ch.  120,  §87 820 

1899,  ch.  22,  p.  32 424 

l899k  ch.  39  p.  54 290 

1899^  ch.  187,  p.  364 162 

1899,  ch.  259,  p.  587 214 

1899,  ch.  332,  p.  772 307 

1899,  ch,  374,  p.  878 307 

1899,  ch.  399,  p.  920 241 

1899,  ch.  435,  p.  1084 821 

TEXAS. 

Constitution, 

Art  7,  §  2 624 

Art  16,  §  SI 352 

Constitution  1869. 
Art  12,  §  43 35,  763 

Constitution   1876. 
Art.  16,  §  52 361 

Paschal's  Digest. 

Art.  4624 31 

Arts.  4631,  4631a 35,  763 

Art.  4642 63 

Sayles'  Civil  Statutes. 

Art.  447  805,813 

Art.  2150   907 

Art.  2399 907 

Art.  3347 830 

Retnsed  Statutes  1879. 

Art.3i9S 31 

Revised  Statutes  1895. 

Art.  518 813 

Arts.  721,  722 232 

Art.  996.  §  2 651 

Arts.  1340,1341 573 

Art.   1869   175 

Art.  1956 63 

Arts.  2226,  2227 03 

Art.  2313 2 

Arts.  3240-3243 715 

Art.  3366  35,  763 

Art   4166    634 
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Arts.  4440-4442,  4445 729 

Art  4862  ^...  533 

Art.   5185    813 

Laws, 

1875,  ch.  56,  p.  71 2 

1887  ch.  99,  §  II 624 

1900,  pp.  26-35,  (Spec  Sess.)  624 

UTAH. 

Constitution, 

Art.  22,  §  1 354 

Revised  Statutes. 

§§   1373,   1386   498 

§  2573 798 

§  2655  820 

§  3674 648 

Compiled  Laws. 

|§  2470-2472  47 

§§2780,2785 394 

§§  2816,  2817   632 

§  3145 ^ 780 

I  3187 2X1 

I  3429 352 

§  3460 557 

§  3463 398 

§4566 39B 

Laws, 

1894,  ch.  29 559 

1894,  p.  44,  §  1 483 

1896,  ch.  71,  §  II 352 

1896,  p.  213 354 

1897,  p.  227 394 

VERMOirr. 

Revufed  Statutes,  1880. 

1  1937 909 

Statutes   1894. 

§  425  793 

§  2189 360 

I  2219 718 

S  4512 598 

I  4524-4526  ;....S98.  657 

§  5020  836 

VIRGINIA 

Hening's  Statutes. 
Vol.  12,  p.  139 171 

Code. 

Ch.  74,  §  2 347 

5  637  821 

j  661  821 


§  664 ,  821 

§  666  8:*^,  821 

§  1079 232 

§  1287 219 

§2284-a?94 473 

§  2296 473 

§  2293 473 

§  2429 lOI 

§  2465  6gs 

§  2474 910 

§§  2476-2478 5Cif 

§  2498 540 

§  2564 609 

§  2615 38c 

Laws, 

1891-92,  p.  1013  232 

1893-94,  ch.  635 820 

1895-96,  ch.  179 82a 

1897-98,  p.  322 294 

1898,  Act.  Feb.  II 809,  &20 

1898,  Act.  Feb.  24 820 

1899-1900,  p.  80 540 

1899-1900,  p.  89 695 

18997 1900.  p.  291 473 

1899-1900  ,p.  512 821 

1899-1900,  p.  602 473 

1899-1900,  p.  730 821 

1899-1900,  p.  770 380 

1899-1900,  p.  839 S40 

1899-1900,  p.  852 821 

1899- 1900,  p.  880 609 

1899-1900,  p.  1234 821 

1899,  1900,  p.  1240 473 

1899-1900,  p.  1247 294 

WASHINGTON. 

Constitution, 

Art.    I    §    16 229 

Art  2,  §  33 42 

Art.   15,   §   1 631 

Art.  15,  §  3 631 

Hill's  General  Statutes  and  Codes. 

Vol.  I,  §  1500,  subd.  3 84 

Vol.  I,  §§  1772,  1773 398 

Vol.  I,  §  i960 529 

Vol.  2,  §  132 763 

Vol.  2,  §§  481-485 355 

Vol.  2,  §  504 700 

Vol.  2,  §  512 TOO 

Vol.  2,  §  539 526 

Vol,  2,  §  544 64a 

Bollinger's   Codes  and   Statutes. 

Vol.  I,  §§  4154,  4155 39« 

Vol.  2,  §  4817 763 

Vol.  2,  §  5i3i 441 
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Vol.2,  §  5534 317 

Vol.  2,  §§  5903,  5916 489 

Laws, 

1869,  p.  130,  §  496 561 

1889-90,  ch.  4,  §§  6,  7 584 

1890,  ch.  14 631 

1891,  p.  405 631 

1893,  ch.  99 477.  631 

1893,  p.  335.  §  26 788 

1893,  p.  366,  §  96 800 

1893,  P-  413 449 

1895,  p.  81 558 

i895,p.88,§  17 229 

1895,  ch.  178,  §61 631 

1895,  p.  527 631 

1895,  p.  771.  §  71 631 

1897,  pp.  70-76,  ch.  50 500 

1897,  p.  91 517 

1897,  p.  98 557 

1897,  p.  227 708 

1897,  p.  229,  §  53 63X 

1897,  pp.  229-263,  §  70 031 

1897,  p.  254,  §  52 031 

1897,  ch.  89,  §  27 631,  641 

WEST  VIRGNIA. 

Constitution. 

Art  13,  §  6 820 

Code  1891 

Ch.  31.  §  25 820 

Ch.   58,   §  37 379 

Ch.  66,  §  12 474 

Ch.  72,  §  6 579 

Ch..  79.  §  1 602,  607 

Ch.  83 378 

Ch.  93,  §   12 424 

Ch.  94,  §  1 417 

Ch.  132,  §  8 402,  404 

Ch.  149,  §  10 439 

Code  1899. 
P.  698 912 

Laws. 

1869,  ch.   125 820 

1893,  ch.  8 439 

WISCONSIN. 

Revised  Statutes  1849. 

Ch  41,  §  I "6 

Revised  Statutes   1878. 

§  675  800 

§  761  294,  406 

1034,  1038 788 


§§  1130,  1131 80a 

§  1184 804 

§  1191  788 

§§  1439,  1453 55 

§  1688 54/ 

§  1848 230 

§  2077 721 

§  2149 930 

§  2185 712 

§  2203 360 

§  2274 170 

§  2278 923 

§  2320 320 

§§2364,2369 368 

§  2647 646 

§  2968 293 

§  3000  294,  406 

§  3049 669 

§  3075 19S^ 

§  3092 666 

§  3096  370,  371,  636 

§  3164 547 

§  3166 698,  824 

§  3169 572 

§  3186  642,  644 

§  3314 480 

§  3315 487 

§  3316 493 

§  3318 499 

§  3323 510 

§§  3533,  3534 •  574 

§  3540 574 

§3543 574 

§§  3619.  3620  648 

§3832 301 

§  3914 306 

§  4207 82& 

§  4220 293 

§  4222,  subds,  3,  4 781 

Revised   Statutes   1898. 

§  3156 557 

Sanborn  &  Berryman's  Statute:. 

§  2187 4^5 

Laws, 

1889,  ch.  255 6 

1891,  ch.  503 547 

1893,  ch.  61 547 

1893,  ch.  307,  §  20.  ...733,736,  ^2Z 

1897,  ch.  215 804 

WYOMING. 

1890  Crimes  Act,  §  61 834 

1890-91,  ch.  79 64a 
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